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Chapter 2.  Getting Married

Introduction
Materials for Today:

· Three Big Themes

· 1) Collective interest in protecting vulnerable people, as well as encouraging forms of relationships that we collectively judge as more valuable. 

· 2) Should the law encourage an attitude of eyes wide open, informed consent, knowledge of the consequences in family relationships? 

· 3) Pervasive effects of gender.  (There’s a tension between the view that says we should avoid sexist stereotypes, and the other view that says the effects of gender inequality remain and the only to get beyond them is to take them into account.)

Premarriage

· Marriage trend—Increasing privacy, increasing opportunities for intimacy, more autonomy is the movement we see today.

· Is this a sign of progress?   The assumption seems to be yes.

· Discussion about arranged marriages (only 4% end in divorce).

· Is marriage a status or a contract?  Page 115, marriage is more than a contract, the parties can’t set the most important terms, the terms cannot be enforced (which doesn’t look like a contract).

· Is the movement from status to contract progress?  Some say yes (Main).  Some say no. 

Breach of Promise to Marry

· Until 1930, every state had a cause of action for breach of promise to marry.  

· Beginning in the 1930s, every state abolished this as a cause of action.  Why?  

· Legislators thought it was abused, they would use it to blackmail partners (Law doesn’t buy this).

· What might have been other real reasons?  The depression, women in the workforce?

· Laws’ thoughts: Anti-commodification theme is a large reason (marriage shouldn’t be reduced to monetary damages); weird to combine tort and contract damages, seduction action wasn’t as necessary (due to culture changing), so there was also less need for the breach action (p. 121).

Rifkin (p. 116)  (Tenn. 2001)

· [David has a lot of money, but is married to someone else.  He gets mistress pregnant, supports her.  He finally gets divorced, but refuses to get married to her.]

· The court rejects her claim.  Was there a failure of evidence, or was it that he didn’t actually promise to marry her?  

Fowler v. Perry (p.123)

· [He brings suit saying the ring was no longer his ex-fiance’s because they broke up.]

· The general rule is that title transfer upon the delivery of the gift.  However, the court here holds that he can get the proceeds from the sale of the ring because it’s a conditional gift, and the future condition did not occur.  

· In many states, the female has to return the ring, and the man doesn’t have to pay for the expenses of marriage.  Page 127 says this reflects gender bias.

Premarital Contracts

· Courts previously refused to enforce them (reasons are because marriage is defined by state and parties can’t change them, might encourage divorce because people will know what happens after divorce).  

· It’s a feminist idea to allow people to change terms, but it hasn’t quite worked out that way with premarital contracts.

· New York is a strong enforcer of premarital contracts (will enforce most, and encourages agreements before marriage because it encourages parties to do private ordering).  Maryland does the opposite.  

· Address what will happen during divorce, but also what will happen during death in intact marriage.  

· There are some limits on enforcement of spousal support in premarital contracts.  However, custody arrangements are absolutely not enforceable; the same is true for child support.  

· There are other things (how often to have sex, how often to visit parents).

Simeone v. Simeone (p. 128)
· [Surgeon and nurse.  A wife challenges the prenuptial agreement because she was under duress because it was the night before wedding and she didn’t have an opportunity to seek counsel]

· Court held that spouses should be bound by the terms of their prenuptial agreements.  Requiring otherwise would be intrusive and paternalistic.  Treats it like an ordinary contract, and treats the bargaining parties as equals. The fact that it was on the eve of the wedding is not important because the prenup was in the air. Court does not want to get into judgments of reasonableness.

So there are two issues when we look at prenups?  

· 1) Are there any requirements by the state for procedural fairness (For instance, do both parties have to have a lawyer?  No state requires this.)  

· 2) Disclosure: how much do the parties tell each other about what they have and what they might get?  Usually look to the date of what you have when you sign.  Also, what is a knowing waiver?  What would you want them to know before they gave up their right?  Would you want them to know what the property division scheme is in the state?  How does someone waive their rights without knowing what they would get in the absence of a waiver?  Simione doesn’t seem to require this, but Binek comes close.

Binek v. Binek (p. 132)
· Court held the property agreement is going to remain based on the terms of the agreement., but since the agreement doesn’t mention support, the court remands.

ALI (p. 136)

· Creates a rebuttable presumption of prenup agreement is executed at least 30 days before the marriage, both parties advised to obtain counsel..  (This has not been adopted because it means that many prenups would not be enforceable.)

New York Law
The NY prenup law is statutory 326b—“Shall be valid and enforceable if it’s in writing, signed by the parties, and acknowledged or proven in a manner that would allow a deed to be recorded (signed in front of a notary, etc.)… Such agreement may include a contract to make testimony provision of any kind of a right to waiver… property waiver, … and provided that the support terms were fair and reasonable at the TIME THEY GOT MARRIED and are not unconscionable at the time of JUDGMENT (looking at 2 different time periods).”  

Constitutional Limits on State Regulation of Entry into Marriage

Constitutional Law

When there’s a violation of a fundamental right, or the equal protection clause, the court adopts one of three levels of scrutiny.

· Why isn’t marriage law federal?  (it is in many countries)  The assumption that it was part of the state police power.  (Loving assumes this)

· However, a lot of important laws affect families (interstate custody laws, etc., Families and Federalism, 4 Wash JL and Policy 175).

· There’s also an assumption in Loving about interstate relations.  Contracts that are valid in one state are valid in others.

· Also, normal conflicts doesn’t apply typically when you are talking about marriage, except where it violates strong public policy of the state.  

Loving v. Virginia
· Why did marriage come last?  Because of the culture power of marriage.  

· 3 ways to describe the holding:

· 1) This is an explicit classification based on race, and you can’t do that (Brown applied to marriage).

· 2) The antimisegination law is premised on the assumptions of white supremacy, and what’s wrong is that it asserts the claim that whites are better than black people.

· 3) The state should not interfere with a fundamental right to marry. (Page 142)

· Why did it fail?  Based on white supremacy; it only protected whites from marrying blacks, not blacks from marrying Hispanics, etc.

Zablocki v. Redhail (p. 145)
· [Wisconsin attempts to address problem by saying that person subject to child support cannot marry without judicial permission (payments must be current and the unlikelihood of the child becoming a public charge).]
· The court applies intermediate scrutiny.  Court holds that it doesn’t meet the intermediate scrutiny test.  
· What kinds of marriage restrictions are allowed under it?  Laws that directly and substantially interfere with decisions to enter into a marital relationship.  
· Cousins can’t marry, adoptive siblings, married people
· So, on the one hand it holds that there’s a constitutional limits on the restrictions that states can impose on marriage, but it also articulates a standard that’s hard to understand and apply.
· What about policies that encourage marriage?  Laws adopted by Congress give higher welfare grants for marriage, and this has not been held unconstitutional. (page 154).  
· Not allowing someone to get married who doesn’t have a social security number—constitutional under Zablocki?  (Page 154)
· A, C, D, unconstitutional
· B, E, F, constitutional
Turner v. Safley (p. 154)
· [State argued that not allowing prisoners to marry serves penological ends, and what’s the purpose of the right if they can’t procreate.]

· Court holds that marriage has spiritual significance, might be good for rehabilitation.

· Court applies rational basis test, but it seems like the court is using something more than that.  

· Why can we disenfranchise people from voting, but we can’t prohibit them from getting married (while they’re still in jail?)?  Why does marriage have more constitutional protection than voting?  

· You can try to understand this case in that Justice O’Connor gets gender.  Perhaps she thought that the women outside might be being treated paternalistically by this.

Can inmate send through Fed Ex his sperm to his wife on the outside?  They didn’t mention reproduction in Turner.  The 9th circuit decided this on the gender question; if they can send sperm out, can’t female prisoners have sperm sent in?  The court didn’t want to go there because of the potential for reproduction in prison.

Substantive Restrictions: Same Sex, Incest

Gay Marriage

· Stonewall rebellion (page 172); gay people stood up to police and fought back in 1969.

· As gay liberation movement began in 1970s, there were early challenges to marriage.  As a formal legal matter, the meaning of marriage was sharply different for men and for women; men under the law had an obligation to support, and women had an obligation to serve.  So when courts had claims by same-sex couples, courts said that it wouldn’t work because it is by definition an institution that involves a man and a woman.  

· Bowers—court held that state could prosecute people for adult consensual acts described as sodomy if those people were gay.  

· By 1990s, gay rights community debated whether to make access to marriage an important issue.  

Beahr (page 173)

· Hawaii Supreme Court said that just as Loving recognized that Loving was race discrimination, so too does a ban on same-sex union gender discrimination and Hawaii has a gender equal rights amendment.  

· There were two consequences of this decision:

· Congress adopted DOMA; the first part of DOMA does nothing, it simply restates the common law (states don’t have to recognize marriages that were valid somewhere else).  

· It also defined marriage between a man and a woman for all federal purposes (taxes, social security benefits, federal pensions).

· Even though marriage is a function of states, there are so many federal programs that relate to marriage (1036) (immigration, tax law, benefits law)

· Note that Hawaii amended constitution, but then also adopted a domestic partner benefits statute.

Baker v. State
· VT held that excluding same-sex couples from marriage was unconstitutional.

· Different from HA in two ways.

· Rested on common benefits clause, rather than equal protection or due process.  The judge thought it was better to rest on common benefits because he understood the decision was controversial.

· Gave the VT legislature a reasonable period of time to correct the problem that the exclusion of same-sex couples from marriage violated the common benefits clause.  In response, they recognized civil unions.  

Lawrence v. Texas
Goodridge (p. 160)
· Why is it unconstitutional by the MA court?  

· Holds that exclusion doesn’t even meet minimal rationality (page 163).

· The heart of the state argument is that marriage is primarily about the rearing of children; but court finds this both overinclusive and underinclusive.  

· The essence of marriage is that it’s an exclusive permanent commitment and it’s not about the rearing of children (sometimes it is, but sometimes it isn’t) (page 164)

Political consequences of Goodridge
· Gay people got married.

· Opposition to gay marriage decreased.

· The MA rejected having a referendum on the ballet to amend the state constitution.

· Inspired other people (SF mayor, Multnomah Co, etc.) to allow same sex marriage—although these were all reversed by courts.  Media coverage of these marriages had an impact on public opinion, some positive.  However, it also brought a negative backlash, a lot of states amended their constitutions.

Legal fallouts of Goodridge
· States don’t have to honor MA’s marriages.  The general rule is that states honor marriages that were validly entered into somewhere else, the exception being if it’s against its own public policy.  Most states won’t recognize it, but there may be other states (like NY) that might choose to recognize it.

· MA governor instituted a MA residency requirement for gay marriages.

· Why did this happen in MA?  (Page 172)  Various branches of government had recognized rights, media was offering more coverage, state hadn’t adopted a DOMA, the state had a very rights protected constitution.  

· Also, the plaintiff group in Goodridge was a very carefully constructed group of plaintiffs.  

A lot of the same things are true for NY, so why did marriage fail in the courts there?

Hernandez v. Robles—there were 44 couples, most had children, they were also carrying for extended relatives; they were from all walks of life.

· Trial court found that NY constitution required marriage not to be limited to a man/woman relationship (violated due process, equal protection).

· The state asserted two interests: 1) fostering traditional marriage; and 2) avoid problems of interstate recognition.  Trial judge applied heightened scrutiny, and found there was no legitimate interest.  Also found that NY had a history of protecting families of same-sex couples

· This was reversed on appeal by intermediate appellate court, saying it was a decision for the legislature to make; also applied a lower standard of review.  

· This was eventually affirmed by the highest court.  

· Court of Appeals opinion:  

· husband/wife are gendered terms, and statutory scheme was inadequate to support same-sex marriage

· rational basis review: court found two rational basis: 1) to protect the welfare of children by more stability (gay relationships are more temporary); 2) gay people can’t get accidentally pregnant like straight people, and accidental pregnancy relates to marriage

· stated that this was different from Loving and didn’t have the same constitutional history as racism

· same-sex marriage is not deeply rooted in NY’s or nation’s history

· Dissent—marriage has changed over the years; NY has a history of protecting gay people, and this is a change in course.

· Thoughts: Appears like the court closed it’s eyes when legitimizing the two state interests.  Doesn’t match up with NY’s other gay friendly laws.

· Every state comparable to NY has civil unions—so why doesn’t NY?

Going back now, in 1990 was it smart for gay rights advocates to take on the gay marriage issue?  

Incest

· Every state prohibits incestuous marriages, but they define incest differently.

· These laws substantially interfere with the right to marry (under Zablaski).  

· So what are the state interests?  

· Protection of the gene pool.  (But, if this were true, why do we allow others with genetic mutations to marry?  Also, the gene pool in the US/world is so diverse, that it probably doesn’t matter).

· Family is for intimacy, a safe place where you know that sex is off limits, and that this is a good thing for children.  

Adoption of M
[Adopted daughter wanted to marry father, and is pregnant with his baby.]

· The court allows the girl to allow her adoption to be declared null and void.  

· The court recognizes the marriage because the reality is that they have a kid, and the court is saying let’s just move on and the best we can do is allow them to legitimate their relationship.  

Substantive Restrictions: Bigamy, State of Mind Restrictions: Fraud/Duress, Licensure and Solemnization, Blood Tests.  Information Marriages

Polygamy 

· Scalia predicted that polygamy statutes were now vulnerable after Lawrence.  

· Why do we prohibit polygamy?  (p. 152)

· Interest of the state in protecting vulnerable people (females) from exploitation.

· But generally it’s hard to articulate in rational ways by polygamy is forbidden.  When you add on the fact that it’s religiously motivated, it’s also harder to understand.

Two kinds of marriage cases for voiding marriage.
· Impediment to marriage; lacking the capacity to marry

· Fraud

Note mentions the difference between annulment and divorce.  

What do you need to be married?

· You need a license, solemnization, parental consent (depending on age).

· Should there be more?  Law thinks that it would be a good idea for people to know the basics about marriage.  

Common Law Marriage:

· Need 1) Capacity; 2) Agree to be married; 3) Cohabitation; 4) Hold yourself out to the community as married.  You don’t have to be together for a specified period of time.

· Should we have common law marriage?  It made sense in the frontier, when there weren’t a lot of clergy around.

Jennings v. Hurt
· What was Sandra’s argument that she was married to William?  That they fit the 4 categories above.  His response was that he didn’t represent that to her, he wasn’t interested in getting married again, family members didn’t think they were married, etc.

Chapter 3.  Being Married.  Regulation of the Intact Marriage

Historic Context

John Demos article—involves changing concepts of family over time.

· Three Periods:

· Colonies to middle of 19th century:

· Family is a little church, a little school, a little commonwealth; family was seen as a unit in a larger social enterprise.  Blackstone said that married women were civilly dead, merged with husband, cannot own property or enter into contracts, cannot vote, husband has to provide for her necessaries, husband was responsible for wife’s torts, and therefore he had the right to discipline her.

· Era of Separate Spheres (1830)

· People moved to cities, stopped working on farms, began working in wage labor.  Industrialization was extremely harsh (long hours, unsafe work conditions).  Home became highly sentimentalized.  Man was the breadwinner and the representative of the family to the larger world.  

· 20th Century Concept of Family

· Work is no longer seen as dangerous, but as alienating and boring.  Families were meant to provide the stimulating that was missing from work life.

Marriage in the US (two types) (p. 238)

· Common law property (41 states)

· Community Property regime

· Difference between two property regimes:

· Common law property (41 states, NY)—what each person brings to the marriage is theirs, unless they put it into joint names; at divorce, this property won’t be touched by courts.  Spouses own all property separately during marriage.  During marriage, property belongs to the spouse who acquired it, unless he/she chooses another form of ownership.  (Title system)

· Community Property regime (CA)—one spouse of a married couple cannot buy or sell property without the other spouse signing or being in title.

· Key difference: whether the title holder can control the property during an intact marriage.

· Which do you prefer?

· Community property is almost a forced partnership.

McGuire v. McGuire (p. 242)
· [An action by a wife for support.  They were living together in the farmhouse.  She complained that there was no plumbing, inadequate household appliances. He gave her no money, provided no new clothes, no money or entertainment.  She wanted the court to force husband to provide her a different and better lifestyle.]

· Court used doctrine of non-intervention.  The one factor that mattered was that it was that they were still living together and were not separated, so they booted her out of court for this status.

· Note that in most states at this time, the only grounds for divorce was adultery.  It probably is that she had no grounds to divorce him, so she was stuck.  

· Law’s thought’s on McGuire:  Seems that it’s easier to force the obligation to support rather than other obligations (like, obligation to serve).  

· Note: that even though the wife can’t sue, she can buy things on credit and the creditor can sue.  

Note on Constitutional Limits on Sex-Stereotyped Role Assignments (p. 248)

Neal v. Neal (p. 250) [Divorcee wanted to restore her maiden name]  

· There is a common law right to change name, regardless of marital status.  

Henne v. Wright (p.252)—There is no constitutionally protected, fundamental right to privacy that covers the right of a parent to give a child a surname to which the child has no legally recognized parental connection.  
Employment, Nepotism Rules, Pregnancy Leave, Balancing Work and Family
Bradwell v. Illinois (p. 259)—US Supreme Court held that the state can deny entry to the bar on the grounds of sex or marital status.

Vaughn v Lawrenceburg Power System (p. 263)

·  A government employer’s anti-nepotism policy, requiring one or two employees to resign if they marry, does not violate EP.  

Cleveland Board of Education v. LaFleur (p. 270)

· Mandatory maternity leave rule may only be upheld if it does not needlessly, arbitrarily, or capriciously infringe upon the teacher’s freedom of personal choice and family life in violation of due process, and if state can assert legitimate state interest in support of the rule.  
· DP requires are more individualized determination; cannot just have a blanket rule.
California Federal Savings  v Guerra (p. 276)  [US Supreme Court]

· A state law requiring an employer to provide maternity leave is not inconsistent with the FPDA.  

· Note: Fiercely controversial case among feminists.  Wendy Williams said this special right will end up hurting women.  Others (Catherine McKinnon) said anti-subordination/dismantling structures of oppression should be the norm.  

FMLA (p. 288)
· FLMA guarantees workers in large firms the right to take unpaid leave to care for children or family members who are ill.

· Broader than the PDA.  Doesn’t just refer to pregnancy, but also needs arising from family relationship, medical needs.
· Facially gender neutral.  Benefits men or women who need to care for children.
· Broader definitions of whose need qualify for leave (adopting, fostering, caring for parents).
· Limited to spouse for spouse (not DPs)
· Not paid leave (although disability leave under PDA typically is).
· Note: However, most people that are eligible cannot afford to take the leave, so the impact is modest.
Caldwell v. Holland of Texas (p. 285)

· FMLA allows eligible employees to take time off from work to care for a sick family member who suffers from a serious health condition (up to 12 weeks).

Dike v. School Board (p. 298)—There are certain protections for breast feeding.
International Perspective:

· Sweden had paid medical leave; they find that women overwhelmingly take the leave.  But, what is the state’s interest in having dads to also take care leave instead of the mothers doing it alone?  (p. 296)

Domestic Violence

General Concepts

· Violence within family is an old and persuasive family issue.  But until the last 30-40 years, it hasn’t been the subject of legislation or court action.  

· It cuts across every known categorization of people (economic, racial, religious categories).

· Previously, husbands had the right to discipline their wives (because wives belonged to husband and owed a duty to service to the husband).  Also, children were economic units of the family, and could be disciplined by either mother or father.  The husband had the right to set the rules inside of the house (including have sex with the wife whenever he wanted to).  Inside the home, life was hierarchical and completely gendered.  Inter-spousal tort immunity remained a fact of life; until recently, spouses could not commit torts against each other.  (p. 333).  Being married was a status that exempted you from rape laws.

· Domestic violence is about beatings, torture, sexual abuse, verbal abuse, threats, control, depriving the victim of what they need (food, sleep, freedom of movement).

· For a long time, there was no legal response to domestic violence.  But materials point out that there are at least 4 responses:

· 1) Criminal prosecution of the abusive spouse (p. 328).  

· 2) Civil penalties (including fines, restraining orders)

· 3) Matrimonial proceedings (divorcing the abuser)

· 4) Escape into a safer place (shelter, different family situation)

· This is the least likely response because is not available in a real sense.

· How much is the legal system involved in issues of domestic violence?  Are they involved enough?  The cases help answer this question.

Battered-Wife Syndrome (criminal defense)

· Sometimes it happens during the attack, but often it happens where during a non-abusive episode (where spouse is asleep, at rest, etc).  The women don’t generally deny that they have killed the spouse, so the issue is whether there is a defense.  Some defenses include self-defense, or diminished capacity (like insanity).

· Page 334, describes the original defense.  The defense in Hawthorne (bottom of p. 331) is very different.  

Hawthorne v. State (p. 329)
· Hawthorne wanted to present expert testimony to bolster her defense.  The state of FL rejects.  She wanted to bring the concept of battered wife syndrome, which rests on the reasonable belief that she and her children were in imminent danger.  

· This has been a difficult concepts for courts to accept.  But now it’s accepted by most courts in most places, but there’s something of a backlash against this as a defense now.

Other issues:

· Mandatory arrest statutes

· US v. Crawford—this had a huge ripple effect on the common pattern of spouse who reports domestic abuse, but then the spouse doesn’t testify against the husband.  It has reduced domestic violence prosecutions dramatically

· VAWA—In 2006, there was a new version that provided more services, dealt more with immigrants.

Castlerock v. Gonzalez (p. 339)
· [She got an order of protection that ran to her and her children, and then her husband (against the order) took her three girls.  The police said to wait for a few hours.  She brought a § 1983 claim that she had a property interest in the order.]

· Scalia majority:  There’s no property right in the order, and enforcement here is not mandatory and there is some discretion.  There were also other options (there is civil contempt, criminal contempt).  Even if it were mandatory, she doesn’t have a private right of action to enforce it.  

· The dissent argues that the majority simply ignored the legislative history in this matter.  

· If you take DeShaney (cited in case) and Gonzalez together, there’s not going to be claims by families under federal constitutional law for these types of violations.  

People v. Liberta (p. 347)
· [Marital rape case.]

· The court found that the marital rape exemption could not stand anymore; it was a violation of EP to say that only men could rape.  The court said the statute should be read to mean, “no person shall rape another person”, even if they are married.

Alternative Families

Introduction, Constitutional Limits, Communal Arrangements, Extended Family, Cohabitation
What is a Family?

· Despite cultural focus on family, less than 1 in 4 families consist of a mom, dad, and kids.  This is a new phenomenon.  

· There’s a conflict between respect for someone’s private ordering, and the other hand a desire to privilege family forms that are perceived to be more functional.  Or, a desire to preserve patriarchy, versus a desire to reject it.  These conflicts play out in lots of different contexts.

Zoning

· Often cities zone for single families.  The state cites congestion/traffic, and to promote family values.  

Moreno (p. 362)
In Moreno, Congress amended food stamp act so that they were only available to households that did not include an unrelated individual.  The majority holds that the bare desire to harm a politically unpopular group (like hippie communes) is not proper.  Douglas concurs and emphasizes that people have a first amendment right or due process liberty right in freedom of association, and association is not just for political purposes, but it’s also intimate association.  

· Beltair—Douglas says there’s no associational interest in students living together to save money, in contrast municipality has interests. (p. 365)

· Generally, nuns always win, and frat houses always lose.  

Moore v. Cleveland (p. 371)
· [City passes ordinance that prohibits a grandmother from living from grandson, his son, and her cousin.]

· Moore is important because it recognizes a certain level of constitutional protection for families related by biology.  

Cohabitation

· Was a crime in almost every state until the 1970s (though hardly ever enforced).  They were, however, enforced by collateral consequences (passing the bar, firing of employees, etc.)

Hobbs v. Pender (p. 380)

· Two cops are living together, they are told either you get married, or you get fired.  

· Is this constitutional?  Lawrence seems to suggest no.

· But Lawrence doesn’t protect public sex, prostitution.  It’s about private, non-commercial sex.

· So the movement in the US has been to protect heterosexual cohabitants, as well as homosexual cohabitants. 

Final Points: 

· Some argue that there are relationships that aren’t based on a sexual relationship, and these deserve protection, too.

· Page 370—Polokoff--we should protect a broader relationships not tied to sex.  Canada approach as an example.  Arguments that it should be tied on emotional and economic intimacy, and that it shouldn’t be tied to sex.

Unmarried Couples.  Rights Inter Se
Economic claims of cohabiting couples:

· Four approaches:

· Contract.  Marvin (p.383)

· Non-enforcement.  Hewitt
· Status.  Carey
· Common-law marriage

Marvin (p. 383)
· [Female alleges that they had an oral contract that in the event that the relationship, she would get half of the property.]

· Court held that a cohabitating partner in a nonmarital relationship has the same rights that any other unmarried person had to enforce contracts and claim an equitable interest in property acquired by the person’s own efforts.   (In the end, she gets nothing.)

· Most states follow Marvin.

Hewitt ( p. 392)
· [This is a much more traditional marriage cohabitation arrangement.]

· The court says it’s too much like common law marriage, and IL has rejected common law marriage.  To recognize this relationship as a marriage would devalue marriage.  (Marvin rejected that argument). 

Ayala (p. 396)

· She puts in more than half the money, but it’s all in his name.  Under IL law, does she have half the house?  No.  They have a hard line of recognizing marital like rights of cohabitating couples.  

Carey (p.387)  [The third approach.]

· The court says if they act like they’re married, we will treat them as such for property law purposes.  

4th Approach—Bring Back Common Law Marriage
· Bowman article (p. 393)—99% of women believed that if you believed that if you live with someone for 7 years, you’re married (which isn’t true, common law marriage has been abolished in most places).  

· What this gets you that Cary doesn’t get you is access to other benefits (inheritance, social security benefits, etc.)  That’s the reason that Bowman wants to bring it back, because poor women and minority women need this benefit.  

· However, there’s another argument about autonomy, that individual couples should be able to live together, without having marriage and its consequences effectively enforced on them.  

New York

· New York said it would only recognize express contracts only.  (Implied are too difficult, raise the specter of reviving common law marriage).  

· Maroney v. Maroney (1980)—Finding an implied contract would be inconsistent with legislative intent with abolishing common law marriage.  So the court would not follow Marvin.  The court said in the future they must recognize express contracts, oral or written.  

· So, the rule in NY is different from CA—express contracts only.

Employment and Family Benefits

Shahar v. Bowers  (p. 405)

· In evaluating the constitutional validity of the state’s decision to revoke an offer of employment based on the prosecute employee’s same-sex marriage, the employee’s interests must be weighed against the potential disruption and harm the state believes such employment would cause.  

· Court says that public perception is important in law enforcement.

· Note: This case was decided prior to Lawrence.  

· Bowers win’s here because it’s not about status (Romer), but it’s about conduct.  

Unemployment—it’s available for spouses that have to move because their spouse moves—in general benefits are not available for unmarried couples.  CA case says unmarried partner can get benefits if they have kids together but not if just unmarried with no kids.

In re Guardianship of Kowalski (p. 415)

· Appointment of a guardian for a health impaired individual is the best interests standard.  (Here, best interest called for the lesbian partner to be named the guardian.)

· This brings up issues between functional and formalistic definitions. (p. 420).

Familial Benefits: Housing, Inheritance, Adoption
Braschi v. Stalh Associates (p. 426)

· Within context of rent control and eviction regulations, the term “family” will be interpreted to include those who reside in households having all the normal familial characteristics.  

· Note: Adopts a functional approach.

North Dakota Fair Housing v. Peterson (p. 429)

· It is not unlawful to refuse to rent to an unmarried couple who are seeking to live together.  (Decided before Lawrence).

Notes:  (p. 432)

· Functional definition is highly significant for gay and lesbian families.

· 21 states have statutory prohibitions against marital status discrimination in housing (and fewer for sexual orientation discrimination).

Vazquez v. Hawthorne (p. 438)

· Same-sex relationships can e considered meretricious relationships for the purposes of dividing shared community property.  

· Note: most states do not allow inheritance for cohabitatory couples, gay or straight. (p. 441)

Parent’s and Children’s Rights in Non-Marital Families
Four Questions:

· How do biological child’s rights differ if parents are married?

· How can biological unmarried parents change their rights?

· What about unmarried fathers and their children?

· What determines parenthood?

Background

· In Leevy and Glona, the SC in 1968 required a sea change in legal treatment of children when parents weren’t married.  Afterwards, classifications based on marital status of parents were regarded as constitutionally suspect.  That meant different things in different contexts, for inheritance and support.  

· LaBine (1971) Involved inheritance (not in text).  This case made people believe that there was an inheritance exception for children of unwed parents. Then Trimble, here the child was entitled to inheritance, which seemed to overturn LaBine. Then Lalli (p. 452), which involved a NY statute that required someone to file petition of affiliation while child was fetus or within 2 years of birth.  State had two justifications, proof, and to promote family ties.  

· The bottom line is that states can’t flatly exclude (Trimble), but they can require them to jump through hoops (Lally).  Clark v. Jeiter struck down a limitation on inheritance (6 statute of limitation).

Clark v. Jeter (p. 448)  [This case involved support.]  

· A 6 year statute of limitations on paternity actions by illegitimate children raises equal protection considerations.

· O’Connor here is really empathetic with the mom and the child; she understands why the mom wouldn’t file an action to establish paternity (she might be abused, or she hopes things might work out with the father).  

· Note: There’s a sharp difference between the way we treat claims of inheritance, and the way we treat claims of support.  

· Why does the law treat inheritance and support differently?  Likely the state’s interests in avoiding having to support children with state resources.  In addition, there are class issues (forcing lower income dads to pay, but not higher income ones).

Wallis (p. 456) [She stops taking birth control and gets pregnant.  He offers to pay for her abortion.  The court found that he still was required to pay child support.]

· A biological father cannot sue a sexual partner for damages if her pregnancy resulted from her unilateral decision to stop exercising birth control in order to become pregnant against the father’s clearly expressed wishes.  
Stanley (p. 460)  [Unmarried couple lives together, has 3 kids, she dies, and he wants to continue to take care of the kids.  IL law defines parent as the mother or father of a legitimate child, or the mother of an illegitimate child.  So, if the unmarried mom dies, they go into foster care and then the dad can petition to be a foster parents.]

· State justification:  That most unmarried fathers aren’t interested, and if they are interested, they aren’t fit; requiring individualized hearings will make it more difficult to place the kids in foster care, adoption.

· The court said it was a discrimination between different kinds of biological parents based on whether they’re married or not, and that all parents are constitutionally entitled to a hearing on their fitness before their children are removed from their custody.  

Lehr (p. 470)
· Mom gets married, and she wants her new husband to adopt.  Biological father says he doesn’t want kids to be adopted because biological father would lose rights.  The court held that he gets a hearing and that his rights as a father can’t be terminated unless he is unfit; to do otherwise would be gender discrimination.  

· There are two visions of best interest of children that underlie Lehr?  Is it in the best interest to acknowledge that relationships with parents are important, even if it’s complex?  Or, should you try and create a traditional family for the children?

Caban (p. 470)

· Due process does not require notification for a father who does not sign the register, or, who has not established a custodial relationship with the child.

· Why do we treat this differently than in Lehr?

· Page 471, for fathers, it’s an opportunity to be seized or not.  For mothers, it’s an unshakable responsibility.  

· Is recognizing biological differences between men and women a feminist point of view of the court?

Michael H (p. 463)

· He is the biological father, lived with her for a time, provided support for her, claims that he’s entitled to some visitation.  On the other hand, Gerald says that he’s married to the mom, there’s a strong and irrebutable presumption that the husband is the father of the child.

· Scalia finds that the claim to his daughter is not constitutionally protected.  He looks to original intent, tradition (fn. 6), and says you have to look at the most specific tradition available.  If we allow Michael to visit, then the child would become a bastard.  

· Scalia even rejects a claim to a hearing.  

· Note that this case has not been influential, but there is some state differences.  

· Many cases have characterized the case as anomalous.  

How does this apply to same sex couples?

Elisa B.  [Same-sex couple, they decide to have kids.  They each are inseminated by same sperm donor.  One of the mom’s changes her mind and doesn’t want to support her kids.  The mom that’s a homemaker wants to seek a determination that the other mom is the mom of the twins that she gave birth to.]

· Court holds that working mom can be presumed to be the father, because she held herself out as the father.  

· Is this decision right from a feminist perspective, or from a queer rights perspective?  

Divorce

Introduction, Fault-Based Grounds and Defenses
Background (p. 487)
· Was not available in English law.  Southern colonies followed English practice of making it unavailable.  Northern colonies, however, sometimes made it available.  

· A lot of founders were opposed to denying access to divorce.  This was partly a federalism issue, but it was also something more affirmative than that, too.  

· As time goes on, in 19th century, divorce becomes more important as marriage becomes more important.  

· Proof of fault allowed for very bitter disputes.  As a result, some states chose annulment, friendly divorce, fake-witness state (effectively collusive divorce).

· (Remember posted material on web.)
· There are differences between experiences of men and women during divorce (p. 492-493).
NY Divorce

· NY is not a no-fault state, which means that NY does not allow unilateral no-fault divorce.  So, it does not permit one spouse to unilaterally end a marriage against the objection of the other person.  

· When people come in for divorces, these are the things they are interested in:

· Grounds/fault; Child custody; Child support; Property distribution; Spousal Support; Other (Insurance, attorney fees, etc.)

What is the state interest for people making it difficult for people to get divorce?

· Promote family stability

· Judicial resources

· Note that the Catholic Church wants NY to be a fault state, to keep it from being liberalized.  Also, some women’s groups (until recent years) opposed liberalizing divorce (because fault divorce allows women more bargaining power, essentially makes men responsible for “buying” divorce).

Lickel v. Lickel (p. 494)
· Classic adultery divorce.  There was an issue of proof, of how to prove an act which was virtually always done in private.

· The court here said it will accept circumstantial evidence—prove 1) an opportunity; and 2) disposition.  (The court said the standard of proof is “satisfactory and convincing to convince a reasonable person.”  It’s more than a preponderance of the evidence, but it’s not reasonable doubt standard.)

· Her evidence was testimony from hotel clerks, from Ms. Boone’s maids, to show that they were in the same place together, showing that they had the opportunity to be sexually intimate. The proof that they had the inclination was from Mr. Boone, who testified that Ms. Boone refused to have sex with him when he came back from the war.  

· Note that spouses are disabled from testifying about adultery of the other spouse.  Why?

· The legislature thought that this testimony might be unreliable; a fear of collusion.  

· Also, note that states also added allowing divorce grounds for cruelty or abandonment.

Muhammad v. Mohammad (p. 501)
· They were married in 1983; in 1987 they move to Islamic community and sell all their property and donate it to Nation of Islam.  Deborah ran away from the community, having claimed that there was extreme cruelty.

· The state doesn’t require that there be physical violence.  But the conduct has to threaten the health (whether physical or mental) in a significant way to the plaintiff.  

· Note: NY has a requirement that you have to prove MORE cruelty in a 20 year marriage than a 5 year marriage.  

Reid (p. 505) [Desertion Case]

· The question is, did she abandon her husband?  If she abandons him, she loses her spousal support.  In the old regime, the person who wants the divorce has to come to the court with clean hands.  However, she abandoned him and therefore forfeited her right to spousal support.

· Note: that not having sexual relation can constitute sexual abandonment, even if living under the same house. (p., 509).  There can also be constructive desertion in other circumstances. (p. 509)

Defenses to Fault
Parker
· [Husband watched who came into wife’s beauty shop, harassed her customers, caused her to lose business, etc.  She sued for divorce on the grounds of cruelty, and he defended saying that she committed adultery.]

· The court talks about justifications about having defenses: Promotes marital stability; Promotes morality, Protects wife’s (financially disadvantaged spouse) economic interest.

· This illustrates the difficulty of defenses.  The court showed that what he did was destructive to the marriage, and the marriage was over by the time she committed adultery.  These defenses, however, create the possibility of results that seem unfair, and it puts courts in the position to find a factual way around it.  

· The court here grants the divorce anyway, saying recrimination is no longer a sufficient defense.

Haymes
· [The question here was if the parties had separated, Ms. Haymes began an action on abandonment, but the parties had a brief period to attempt reconciliation.  The husband said that the year should start all over again because of this reconciliation.]

· Here, the judge said the pure application of this doctrine would be too harsh to have this defense of condonation be applied, and it would have the effect of discouraging attempts at reconciliation.  

No-Fault Divorce, Assessment of No-Fault, Return of Fault

General Points:

· All states offer some form of no-fault divorce. (p. 516).  Two common models (CA, and UMDA)  See NY Statute on p. 521.

· Page 517, a commission was appointed to consider divorce reform in CA.  The Brown Commission said that fault based divorce causes needless marital breakups, fails to prevent unwarranted divorce.  Said it would be better if a court looked at individual facts of the marriage, and how it can be saved.  Asserts that fault based divorce is unfair to men, who can be blackmailed.   

· In response, CA adopted a law that takes irreconcilable differences that have caused an irremediable break up of the marriage, or insanity.  The legislature also said there’s no need to do it in court if there’s no kids, if there isn’t much property, etc.  There’s no relevance of a party’s behavior in the dissolution of marriage.  

· Amended version of Uniform Act—Requires 180 days of separation (doesn’t require mutual consent), or a finding of serious marital discord.  

· Variations on the no-fault regime.  (Missouri distinguishes between cases of mutual consent and cases where the parties disagree.)

· Justifications for No-Fault:  avoiding judicial scrutiny in private lives; proof of fault was nasty, expensive, etc.  But it was also about happiness, the Hugh Hefner mentality.  But it was not about feminism (it preceded the second wave of feminism); it was not particularly good for women. 

Bennington (p. 523) 

· What does it mean to “live separate and apart”? Cessation of marital duties and relations.  This question is litigated a lot.  

Feltmeier (p. 526)

· [Wife brings IIED claim.  Must tort claims be asserted as part of the divorce action, or as a separate action?]

· You can bring IIED, and you can do it separately from the divorce action.  

· And, if the action is allowed, should it be subject to the statute of limitations?  The court looks at it as a continuing course of conduct.  

Elman and Sugarman article 
· Argues the other side.  Once you start allowing recovery for emotional injury, you have a floodgates problem, a problem of double recovery, etc.  

Access to Divorce, Role of Counsel, Conflicts of Interest

Louisiana has introduced the idea of “covenant marriage.”  You decide if you want a covenant marriage or a regular marriage.  A covenant marriage has you sign that you have had counseling before marriage, and that if you have problems, you will seek counseling before you get divorced.  

Boddie (p. 540)

· Unconstitutional for indigent people to pay filing fees for divorce.  

· Because the right to marry is a fundamental personal liberty, and the state holds a monopoly on the mechanism on how you can get out of marriage.  

· Does this imply a substantive right to divorce? (p. 544).

T

Lawyers took Boddie and tried to develop cases in other areas relating to fees.  But the first part of the holding, that marriage is a fundamental right, was not pushed as much.  

Aflalo, (p. 544)

· [Raises questions between civil divorce and religious divorce.  This involves and orthodox couple; they got a civil divorce, but under the principles of her religion, she has to get consent from her husband (a “get”) that allows her the right to get remarried, and he refuses to get married.]

· Issue: Can the civil courts order him to give this piece of paper?  The court says no, that this is an interference with religion, that it’s a religious act, it would force him to lie.

Seger v. Seger, (2007)

· A NY case.  The court refused to step in here.

· The NY get statute, requires that spouses remove religious barriers to remarry after divorce.  This statute was enacted for practical problems with the orthodox Jewish community and marriage.

Role of Counsel
· Most divorce lawyers won’t even see a divorce lawyer until they’ve done a conflict check.  

· Page 563—Florida bar said no one can represent, even though only a consultation was involved and the spouse couldn’t even remember the consultation.  

· Page 562—dual representation is appropriate when lawyer believes that she can adequately represent both, and there’s been consent by both parties.  

· See cases:  Moses (p. 556), Dunagan (p. 559), Tsoutsouris (p. 566)

Watson and Kressel (p. 552)

· Watson draws an apology between lawyer/client relationship, transference and counter transference.  Kressel describes a variety of roles that lawyers can play.  

· Law views: A good family lawyer has to relate to a client as a whole person, in a way that you don’t have to in commercial litigation.  Lawyer has to be like a social worker and a therapist, but at the same time has to draw clear boundaries.  Second, a good family lawyer is a good mediator, particularly when there are kids involved; at the same time, the worst family lawyers are the ones that are afraid to fight and not competent to litigate.  When it comes to being a “moral agent”, that will depend on the choice you have in your clients. 

Chapter 6—Financial Consequences of Divorce

Introduction, Property Distribution Theories
Background

· Although every state now has some form of no-fault divorce, sharp differences persist about the role of fault in dividing property and determining spousal support.

· Weitzman’s study: Husbands saw their living standards improve, but wives saw their standards decline.  The general pattern that men do better and women do worse is generally accepted.

· Does move from fault to no-fault a factor in this? Probably, it transforms bargaining relationship between men and women.  

· Property distribution looks backward and cannot be modified.  Support looks forward and can be modified.  

Common Law – Community Property – Equitable Distribution (most states have this)

· What is martial property/separate?

· How do you divide it?

· What is property?

· Support?

Equitable Distribution

· That marriage is a partnership, and that it should be distributed equitable when the married ends.  

Ferguson (p. 595)—[the court adopts equitable distribution here.  They had a 20 year marriage, they owned a lot of things, and everything was in husband’s name.]

· Under common law, she could get nothing of the property, but she would get some kind of support.  The court conceived of the marriage as an economic partnership where both parties contributed (she contributed by working in the home and raising the child) and that both of these contributions were valuable.  

Uniform Marriage and Reform Act (p. 598)
· Creates a conceptual pot that each brought to the marriage, as well as the property acquired during the marriage.  So it relies less on what’s marital property and what’s separate property, and just look at all the property.  

· Equitable division considers: the duration of the marriage, prior marriage, antenuptial agreement, age, health, station, occupation, sources of income, vocational skills, etc.  

Original UMDA (p. 601)—

· It first asks if it’s separate property, then divides the marital property (but not separate property) equitability.

ALI (p. 599)—sets up a formula for recharacterization of marital property at the dissolution of long term marriages.

· How does ALI differ from others?  It puts a lot of emphasis on the duration of marriage.  It’s more formalistic, focused on the duration of the marriage.  It allows separate property to be transformed depending on length of marriage.  It’s formulaic instead of discretionary.  On the other hand, UMDA and Ferguson give courts a lot of discretion.  (Generally, formulas encourage settlement.)  

Sugarman excerpt— (p. 598) makes the partnership analogy.  

Marital v. Separate Property

· Separate Property = owned prior to the marriage, or any gifts/inheritances of one spouse.

· Marital Property  = accumulated during the marriage

· Scenario 1:  The wife has shares of Google stock before the marriage.  If they divorce, it’s separate because it’s passive.  

· Scenario 2:  Husband is left home by parents.  Wife and husband move in, take care of the house, improve the house. 

· Scenario 3:  Husband works in wife’s business but the business was owned by the wife before.  Afterwards, it increases 6 times over. 

· New York distinguishes between passive and active.  The court will look at separate property, and look at why.  Totally passive is the result of market factors, which goes to the separate property holder.  Active appreciation is marital property. 

· Scenario 1—separate property 

· Scenario 2—some portion of the appreciation of that house would probably be marital

· Scenario 3—Seems more active.

Maintenance—

· Property Allocation—one time allocation of rights; not modifiable.  Property division looks backwards.  Theoretical basis is partnership.

· Maintenance—payment over time, can be modified in response to changing circumstances.  Maintenance looks forward.  Theoretical basis is not as clear as in property.  

· Note: Maintenance can encourage or discourage women’s reentry into the labor market.

Orr v. Orr (p. 611)—Traditional basis of alimony was purely sexist, assuming that women were not wage earners.  This invalided gender specific alimony rules.  

· There were assumptions about gender, need, and fault with regard to alimony.

· State’s Defense:

· Accurately describes situation of people that it applies.

· Administrative convenience,  Individualized determinations

· State said that alimony is compensation for discrimination (like affirmative action for women).  



· However, this was not carefully tailored.  Discrimination in one area cannot justify discrimination in another area.    Also, the standard for support was need, and this can’t be determined based on gender.

What does “need” mean?  Staying off of welfare, or continuing to live in the style or custom?  UMDA disfavors support unless certain need requirements are met.  (p. 610)

ALI—(p. 61) differing standard, it focuses on the length of the relationship, the disparity of the income.  (Page 615, provides a concrete application.) 

· The approach was written by Professor Ellman, who offers a theory of alimony that is a contractual remedy.  Ellman’s loss compensation rationale (p. 615).  Women make larger front end investments, in the hopes that they will gain long term benefits.  Ellman was highly criticized by feminists by incorporating a sexist view of the gender defined visions of responsibilities within marriage.   

Income Sharing (p. 616)—A third option. 

Michael v. Michael (p. 618)—Shows reversed gender roles.

Rosenberg (p. 620)

· Brings up issued of indefinite alimony, dissipation of assets, etc.

Special Problems.  Changing Circumstances. Bankruptcy.  Pensions.  Degrees.  Taxation.

Lucas v. Lucas (p. 629)
· A de facto marriage can justify reducing or terminating an award of spousal support if substantially changed circumstances have altered the recipient former spouse’s need for support (but court has discretion over it).  

· Note: in most states remarriage is change of circumstances that provokes automatic termination; in some states she can still petition for support on need based.

· NY Support Statute: Standard is high for cohabitation.  General standard for modification of spousal support: application has to show substantial change in circumstances if court award of support was awarded after trial.

· UMDA (p 632)

In Re Werthen (p. 634)

· Payments from on former spouse to the other cannot be discharged in a bankruptcy proceeding if the payments constitute alimony or child support and not property division.  

Bender v. Bender (p. 641)
· Unvested pensions benefits are a presently existing property interest that is subject to equitable distribution in a divorce proceeding.  

· Note: Pensions are marital property in virtually every jurisdiction; second most significant after marital home.  NRISA regulates pension plans now.

· Note: these plans aren’t around much anymore.  What we have now are retirement assets that are much easier to value (like 401Ks).  See class notes.

In Re Marriage of Roberts (p. 651)

· A degree does not constitute marital property subject to division upon divorce.

· Note: this is not the rule in NY.  (p. 656)

In Property Distribution, there are 3 timed steps:  

· 1) Characterization:  Identification what’s separate property/community property, is it property at all?

· 2) Valuation

· 3) Distribution

· Always ask if this is an issue of characterization, or valuation, or distribution?  You should always ask this question.  Note who’s in control of the 3 steps.  The lawyers are in charge of steps 1 and 2 (the judge has no independent knowledge of this, you have to bring this to the judge).  

Child Support
General:

· Elisa B.  (p. 478)  This case, and the text on page 666 urge us to ask why some particular people are required to provide support for the next generation.  Why do we do this?

· Harry Krause—(p. 679)—he says that as children’s responsibility for their parents has eroded, that has contributed to the phenomenon of parents not supporting their children.  Sylvia Law has trouble connecting the chronology of his argument.  

· There’s massive transformation of the law since 1987.  In 1984, most child support award were set on the same ad-hoc discretionary basis that was used to determine maintenance/alimony.  The pre-guideline cases demonstrate why Congress stepped in (remember, family law is typically state law, but the federal government felt like they should step in on this matter).  The problem was that support awards were very low.  Feminists advocated changes that would set level of support, and enforcement of support higher.  (p. 671)

· Was the child enforcement act a feminist victory?  Law says that the federal statute is all about the politics of welfare. 

· In order to get welfare, you have to sign over your right to collect support to the welfare department; the welfare department will then enforce that obligation for you.  

· Three different approaches that states have taken: (p. 672)

· 1) Share of income (Downing).

· 2) Percent of non-custodian parent income (what we have in NY)

· 3) Melson Formula; (few states do this) defines what children need at different ages/circumstances, and then allocate financial burden in accordance with income.
Downing v. Downing (p. 668)

· The basic premise of the income share model is that child should receive the same proportion of parental income that the child would have received if the parents had not divorced.

· The appellate court reversed the trial court because of the 3 pony rule (“no one needs more than 3 ponies”).  The court held that child support obligations must be set in amounts that are reasonably elated to the realistic needs of the child.  Law thinks that when you’re talking about that amount of money, the benefit doesn’t really go to the benefit of the children

Curtis v. Kline

· Deals with providing post-secondary education costs to children.  Court held that there is no federal or state right to a college education.  

Modification (p. 681-691)

Olmstead v. Zeigler
· A career change can support a finding of voluntary underemployment in calculating child support.

· Why treat the non-custodial parent this ay when we wouldn’t treat the custodial parent this way?  Maybe because we feel that the non-custodial parent may not have the child’s best interest at heart.

Child Support Enforcement

State v. Oakley

· Court holds that it’s not unconstitutional in Wyoming to require, as a condition of probabtion, that a “deadbeat dad” refrain from fathering more children unless the probationer can demonstrate that he is providing for his existing children.
· Notes following note that deadbeat dads have been demonized.  
Separation Agreements

Chapter 7.  Child Custody

· UMDA—parties may enter into a written separation agremetn containing provisions for disposition of any propert owned by either of them, maitenence of either of them, and support, custody, and visitation of their children.  

· Some terms (custody, support) are not biding if the court finds that it is unconscionable.  
Introduction.  Custody.  Presumptions.  Best Interest
General:

· Most are settled by private agreement.  In most cases, mother retains custody.  

· Divorce is very hard on children, according to text.  

· Wallerstein children study (p. 725).  Wallerstein said it’s particularly hard on children when they lose contact with the non-custodial parent.  

· Visiting relationships are very difficult to maintain—they tend to trail off, and support tends to trail off as well.  

· There’s a direct correlation between child support and maintaining a relationship.

· Historically, the custody issue was settled by sex based presumptions.  There was a historic presumption for the father (p. 727).  This went away in the 19th century, where it flipped to a presumption for the mother, at least for children in tender years.

· These cases can be about legal custody (legal right over decisions about children), or about physical custody (where does the children reside).

· They can also be about changes in custody.  It’s very difficult to change custody arrangements once they’ve been decided.  The idea is that it’s best for the children not to have the children continually review it.

Devine v. Devine (p. 727)
· Alaska court treats this as an easy case—that the tender years presumption is unconstitutional gender-based classification.

· (Most states followed this trend in the 1970s and 1980s)

Most states decide custody under the “best interest” standard.  

· Page 733, UMDA lists factors: wishes of parent, wishes of child, interaction and interrelationship with parent, child’s adjustment, mental and physical health; except, will not look at conduct of a proposed custodian that does not affect his relationship to the child.  

· Note that this standard can be vague, unpredictable, requires predictions of the future that are hard to make, indeterminate (which can disadvantage the weaker, less sophisticated party). 

Primary Caretaker standard (an alternative) (p. 730)

· Best interests of child are served by placing child with the parents who has taken primary responsibility for the child’s care.

· Note that in practice, courts tend to overvalue the caretaking responsibilities of men compared to women (even though they don’t realize they’re doing it).  

· Note that this is more fact based, doesn’t require expert testimony, and is less subjective/indeterminate than best interests.  Legal academics prefer this standard, but politicians don’t.  

· Under the best interest standard, fathers have much more success, because you can throw in factors that have more intellectual appeal to judges with discretion.  

Palmore (p. 734) [Mom remarries to a black man.  The father seeks to change custody, and there’s no evidence that she’s unfit—the only claim is that she had an affair with a black guy.]

· According to Law, the holding is that you can’t make race the sole determining factor; it can be a factor, but not a sole determinate one.  

· It’s generated ambiguity about whether race can ever be taken into account, or whether it is the sole determining factor.  

Sagar v. Sagar (p. 738)  [Dad seeks permission to perform Hindu ritual on 5 year old child, and mom doesn’t want it to be performed.]

· Court says parents are entitled to follow religious principles, unless doing so will cause concrete demonstrable harm to the kid.  

Fulk v. Fulk (p. 743)  [Mom had a lesbian affair.  Her complaint was that the trial court failed to make findings of fact of each and every element of the best interest standard.]

· The court corrected the inadequacy of the visitation, but also suggests that trial court gave too much weight to the fact that she had an affair with the women. 

· ALI—says affair/orientation should be irrelevant unless it causes harm to child/there has to be a nexus.  However, at the other extreme, you have 6 states that say that homosexuality is per se irrefutable presumption against the parent.  Most courts say that homosexuality itself is not grounds for changing custody.  

Fitness (Sexual Orientation, Careers, Domestic Violence, Joint Custody)

NY Custody Standard

· Best interest standard, but the statute doesn’t have any factors listed, except for domestic violence.  Courts are all over the place for the things that they will consider.  

· In the last 10 years, NY courts have thought of ways to set up joint custody so that parties won’t come back to court.  

· Designate a 3rd party tiebreaker, who will decide issues when they disagree (e.g., about where the kid goes to school, who the doctor should be, etc.)

· Create “zones of responsibility.”  Will divide the area of legal custody between them.  (Mom decides education, Dad decides religion).  This is more controversial.  

Family Law Fads

· No Fault, CA 1965

· Psychological Parent, 1973

· Joint Custody, 1980

· Mandatory detailed fact finding

· Only domestic violence

Best Interest Standard

· There were two alternatives to best interest.  One was the primary care-taker (which has been rejected).  Another major effort (p. 770) is the “psychological parent.”  The theory is that you get a psychological expert to talk to the family, and other people in their lives, and figure out which individual person is the child most closely bonded to.  The theory was that it was good for kids to have only one authority figure in their life.  Rejected for several reasons.  Sometimes it’s in the best interest for the relationship to be encouraged with the other parent, sometimes neither parent is closest (maybe the baby-sitter is closer).

· We’ve abandoned principle that extra-marital affair would be heavily considered; now, the ALI suggests that they should only be considered if they affect the best interest of the child.  

Rowe v. Franklin (p. 751)
· Trial court found that the child’s social life is in Ohio with the dad.  The mom has her new airplane, law school, and she’s pregnant.  The appellate court reversed.  The trial court overstated her amount of distraction, and understated the amount of the child’s ties to Kentucky.  

Kelly Weisberg (p. 756)—offers examples for using “time” as a presumption in favor of custody.  Note that courts tend to minimize the invisible work done by mothers.  

Another way to look at this is to place a presumption for the parents that won’t have to put the kids in daycare.    (p. 755)

Peters-Riemers v. Riemers  (p. 757) [Husband physically abuses wives.]  

· ND requires that where there’s credible evidence of violence, the trial court cannot award custody to the perpetrator unless they find that it’s in the child’s best interest, and this finding has to be supported by clear and convincing evidence and specific findings of fact.  

Lizzie’s Law—(p. 762) Custody law for spouse that murders the other spouse.  

Physical Disability—The parent that seeks custody should be physically and mentally able to take care of the kid.  The Couey case was influential in influencing this rule.  (p. 765).  Trial court said the physically disabled father could not have custody based on physical condition.  The appellate court disagreed and tried to figure out whether the person can compensate for the disability to be an adequate parent.  Couey doesn’t say that disability is irrelevant, but that you have to look at the nexus between the disability and the interests of the child.  

Voluntary Joint Legal Custody

· Literature suggests it’s not good for infants, for obvious reasons.  

· Advantages: Helps to break down stereotypes, allows fathers to build relationships, allows women to work. (p. 775)

· Disadvantages:  Kids often feel conflicted; two homes are more costly; there’s very little empirical data (and that is from voluntary arrangements). Even in intact relationships, there are problems with schedules, discipline, and other details.  

· During 1970s, the basic rule was that mom got custody, and dad got visitation.  This wasn’t such a great arrangement.  Mom got to enforce the rules, and dad got play time.  But Dads also were limited in developing relationship as a result, and the visiting relationship would atrophy.  

· In the 1980s, most states adopted a requirement/slight preference that joint custody be considered.  Some states, including FL and IA, mandated joint custody unless court made detailed findings of fact that it would be detrimental to the child.  

· Why did this trend happen?  

· Perhaps as an alternative to best interest.  

· Fathers rights movement in the 1980s

· Feminists and intellectuals supported it.

· Joint custody presumptions has been repealed in some jurisdictions.  Why?  Because hard to afford two houses, and many fathers don’t want it.  It’s still considered, however, but it’s not a presumption.  

Bell v.Bell (p.767)

· Both parents work a lot, and have the same babysitter.  Mom wants to send the kid to a daycare center.  Trial court awarded custody to Mom, with visitation rights (that was substantial) to the father.  The appellate court enforced the presumption of joint custody, which requires more than visitation.  

Visitation

Hanke (p. 777)

· The trial court knew that Hanke had sexually abused his 11 year old step-daughter, that he had alcohol problem.  The trial court still allowed unsupervised of his 4 year old kid, who he subsequently molested.  The appellate court reversed.

· Law thinks the case underscores how far courts are willing to go to grant visitation, including unsupervised visitation.   

Turner (p. 784)

· Denial of visitation rights is warranted only when the nonocustodial parent is financially able to support the child and refuses to do so.

Non-Parental Custody

· There has been legislation to allow for specific people to apply for visitation rights (Step-parents, grandparents).  (p 795)  However, another approach (Washington state) developed where anyone could apply for visitation (Troxel)

· A presumption favors natural parents in custody (as opposed to visitation) disputes involving parents versus non-parents. (p. 796). 

· Painter (p. 796)  Grandparents received custody of their grandson.  

· Bottoms (p. 796) Appellate court reversed trial court and said there’s no way to prove that mother is unfit, so you can’t award custody to the grandmother and held that best interest is not the standard for taking child away from biological parents.   Supreme Court reversed and gave it to grandmother because the mother was gay.

Troxel (p. 789) [The grandparents wanted more visitation rights.]  

· US Supreme Court held that the statute as applied is invalid.  The any “person standard” was very broad.  Doesn’t seem to require any deference to the biological mom’s opinion.  A parent has a fundamental right in the care, custody, control of the child.

Jones v Boring Jones (p. 794)  [Lesbian couple agree to have child, one is inseminated, the child has both of their names, they care for it for 2 years, and then they split up.  The trial court grants custody to the non-biological mother.]

· The court discusses the biological mom’s drinking problem, how she tried to sabotage the relationship between the other mother and the child, etc.  They don’t say that she’s unfit, but use this to determine that the best interests of the child are best served by the non-biological mother.

· This case holds that the non-biological parent (in loco parentis) can get custody (another difference from Troxel).  

· Allison D (p. 801)—NY version of this case, very similar facts.  The difference is that the non-biological mother only sought visitation.  The lawyer courts rejected her claim, the COA said only the parents could seek custody under the statutory law.  

McMillen v. McMillen (p. 808)

· The express wishes of the child are not controlling, but they are an important factor to be considered in determining the child’s best interest.  The child’s maturity and intelligence should be considered.  

Child’s Opinion (p. 805)
· There was talk in the 1970s for lawyers for the child.  Only one state mandates lawyer for the child.  Most courts will appoint counsel for the kid where abuse is alleged, but in other situations not.  

· What’s the role of a lawyer for a child in child custody?  Leary (p. 812)

· Note how it’s easy to see how the voice of the child can get lost in these disputes.  Marti Guggenheim says lawyer for the child doesn’t make sense, however, because they will often be an agent for either the mother or the father.  

Rebecca B (p. 817)
· The main expert was being paid by the father and was his personal therapist for several years.  Still, the court found the testimony of the experts favoring custody of the appellant convincing, and reversed the trial court.  They considered the fact that the father had more experts than mom, and spend more time with more people (spoke about all 3 of them).  
Experts (p. 819)

· Some can be helpful in understanding the family relationship in a way that lawyers don’t have proper knowledge of.  But at the same time, they can be hired because they will say what you want them to say.  What this means is that courts need to take expert testimony with a grain of salt.  
Modification.  Enforcement and Process

Modifying Custody (p. 822)

· There are powerful reasons to put a high standard on modifying custody (that conditions have materially and substantially changed that children’s best interest require a change in custody).  Kids need stability, you don’t want the custodial parent to live in a goldfish bowl, constantly open to judicial scrutiny.  

· Common Situations:  Most common pattern is that initial custody goes to the mom, dad remarries, his new wife stays at home, and he goes in and argues a change of custody.  Second common situation is initial custody goes to mom, as kids get older dad says they will be better off because kids want to live with dad (they can do dad-type things, like hunting, fishing).  

· General Standard: Preponderance of the evidence to show that conditions since the dissolution decree have so materially and substantially changed that the children’s best interest require a change of custody.  (p. 822)

· Change in residency for a custodial parent.

· There were two extremes about 10 years ago.

· In NY, the rule was the custodial parent was not allowed to move absent compelling need or exceptional circumstances.  

· In MN (and many other states), custodial parent was allowed to move, unless the non-custodial parent could establish by preponderance of the evidence that it was not in the best interest of the child, or if it was in bad faith.  

· Some states reasoned that to do otherwise would interfere with parent’s constitutional right to travel.

· About 10 years ago, states began to switch.  

· NY abandoned the exceptional-circumstances standard.  Tropea v. Tropea  (p. 828) NY’s new test is the best interest of the child standard

· CA also switched, and said that custodial parent cannot move.

Ciesluk (p. 823)

· Mom loses her job in Colorado, and gets a new job in Arizona.  

· The court held that there are no presumptions in either direction, each party has the burden of showing relocation will promote or undermine the best interest of the child.  They remanded to make this determination.

· The trial court gets dinged by citing a law review article that said it’s not good for the custodial parent to move when it affects the visitation of the other parent.  

Freedman case (on blackboard)

· Raised equal protection claim for non-custodial parent, but the court dismissed it.

Jurisdiction and Enforcement (p. 833)

· Unlike property division and other aspects (which get a final order), child custody is said to never be final, because changes must often be made to keep a child out of danger, etc.  Religitation of custody is common, but because circumstances change.  Relitigation often takes place in a state different than the state that decided the original divorce/custody.  Courts have been asked to make determinations about changing custody, even if they didn’t make the original determination.

UCCJA (p. 836)
· Provided 4 ways for courts to have jurisdiction

· The child’s home state (the place the child lived for last 6 months).

· Significant connections to the state

· Emergency jurisdiction (child has been/threatened to be abused, neglected, etc.)

· There is no other state that could exercise jurisdiction.

PKPA (the next statute) (p. 837)

· This attempted to impose priority of the UCCJA factors.  It made it clear that the home state is preferred and is the default state for child custody (initial, and modification).  It assumes that the home state is presumptively the place that has the most information and is the best place to litigate.  

· It does not apply only in cases of parental kidnapping—it also applies in parents trying to re-litigate custody.

UCCJEA (Remember, these are all federal statutes) (p. 838)

· Allows a state to exercise jurisdiction in very limited circumstances.  A state that made the original determination has exclusive constituting jurisdiction so long as a child or parent in the original custody determination remains  (p. 839)

· In practice, this looks to specific facts that can be determined.  The statute takes away the power of litigants to pick a forum, it’s pretty much set wherever the initial determination is made.  

In Re Forlenza (p. 833) [Father with custody sought to relocate his children into Taiwan.  His former wife brings an action in Texas court.  This was a battle over jurisdiction, over which court gets to decide.]

· The reason that Texas gets to hear the litigation (instead of Ohio or Colorado) because of the UCCJEA.  Texas made the initial custody determination, therefore they maintain exclusive jurisdiction (plus, they have one parent still living there).  This jurisdiction is retained until a substantial connection to the state no longer exists.  

There is an international treaty (the Hague Convention) which deals which what happens when a parent take a child out of one country.  75 countries (Almost all of Europe, North and South America have joined).  (p. 843)  The goal is to return the children to the country of their habitual residence.  

Mediation (p. 846) 

· For years, CA was the only state to require mediation in child custody.  Today, many states require it.  It’s different from arbitration in that parties control the outcome.

· Why do we have it?  Some say reduces conflict, increases cooperation, give more control over important decisions in their lives, and achieve these goals at a reduced public or private cost.  

· Potential problems:  Sometimes mediators want to reach a middle ground, but the middle ground is often might not be the just result; mediation is designed to reach settlement.  (As a result, often the person that is reasonable in the one that is treated unfairly in favor of the unreasonable person.)  Also, if one party is very weak, result can be unbalanced.

· McLuahglin—(p. 847) Court cannot at on a mediator’s recommendations without affording the litigants an opportunity to cross-examine.  

· Coin Flipping Proposal (p. 855)

· Mnookin says that a random process might be fairer.  

· Judges and practitioners always tend to favor presumptions, however.

Adoption and Alternatives to Adoption

Adoption
Background:  

· It’s a creature of statute. 

· Presser (p. 1022)—Discribes the history of adoption

· The dominant rules of the the first statute still remain (5 and 6)—adopted child would become the legal child of the petitoioner, and natural parents would be deprived of their rights.

· Formal adoption through agency, or informally or independently through contract.  However the adoption is set up, however, courts will have to approve it.

Before a child is adopted, both must consent, abandoned, or be unfit.  The state bears the burden of proving the parent is unfit.

Scarpetta (p. 1024)

· Mother gives child up for adoption, and then changes her mind.  

· Two extreme views: Mother has an absolute right to change her mind until the adoption is finalized.  The other view is that she can’t go back on her bargain unless it was obtained through fraud or duress.  Court tries to find middle ground.

· Adoption agency says the child has been with the parent for almost a year, they have bonded, it’s not in the child’s best interest, and that in these circumstances she shouldn’t be able to go back on her word.  

· Mother acted very quickly, she was from Colombia, thought that her family wouldn’t accept it; she’s fit, able to take care of the kids.

· The court imposes a best interest standard, with a strong presumption for preference for the biological parent (provided she is fit, competent, etc.)

· Note that the adoptive parents weren’t allowed in intervene, it was just the agency.

· After the case, parents moved to Florida, and they were able to retain custody.  IN response, NY amended the statute without a presumption for the natural mother, and no revocation after 30 days.

Kelsey S. (p. 1028)

· Unwed mom gives child up for adoption.  Two days after birth, dad (who she’s not married to), files for custody, mom resists.

· The California statute says that if you’re not married, the presumed father is the person who takes the child into his home and takes care of it, and biology has no relevance (this is the oddness of California).  

· Dad makes argument says he should be considered the father because he’s done everything he could to be a father.  HE also makes constitutional arguments, like Lehr which has dicta about the importance for connections between biological children and their parents (but, the father in that case ended up losing.)  Court looks at Michael H too.

· Court holds that father should have the right to without consent to adoption.  It’s his right as a father, it’s his right to gender equality.  (p. 1031).  

Problem (p. 1037)

· [A father changes his mind about adoption.] Under Kelsey, it seems like he has a powerful basis to block the adoption.  However, they put a twist on Kelsey to reach what they thought was the right result.

· Note, a suicide attempt and drug problem dealt with by treatment probably isn’t enough to show unfitness.

Independent v. Agency adoptions (p. 1032)

· There is more freedom for a parent to make decisions about the adoptive parents in independent adoptions rather than through agency adoptions.  

· Does allowing the parent to pick the adoptive home treat the child as a commodity?  

· Strong contrary arguments:  Mothers still have an interest in their child’s future.  Want to encourage mothers who aren’t able to take care of their children to place them where they can be taken care of.  

· Should preferences be set by the agency?  If they are set by the agency, they will likely reflect the biases of the agency (e.g., Catholic Charities).  So many states answer this question by statute.  Many states give weight to parental preference, many give preference to keeping children together.  

· What about a preference for a couple rather than a single person?  

Race in Adoption

· 2 paradigms: Blacks and Indians

In Re Baby Boy C (p. 1038)

· Why have ICWA?

· 2 reasons: 1) abusive welfare policies; and 2) promote the stability of the tribe.  (1039)

· The tribe intervenes and seeks object to the adoption of a half Native American child.  

· Lower court said it only applied to members of an existing Indian family.  This is hard to find in light of Holyfield, but there is still a good cause.  

· The court reviewed to authorize this good cause.  

· Mom argued substantive due rights of the child.  

· Even when Indianness is defined solely in terms of blood, it’s not subject to the same kinds of constitutional constraints because of the special relationship between Indian people and the government.  

At one extreme, we have black social workers that say that black children should only be placed with black families.  Why?  It was a perception that particularly low income black families were being destroyed by the welfare system that was quick to find abuse and neglect, and that this was destroying the black community.  It was also a time of black pride, but like the Indians, it was an appreciation of a culture that was in danger of being lost and that people were trying to hang on to, and the reality that race is still relevant in our culture.  (p. 1044)

Another extreme is (p. 1042) Professor Bartholet, who argues for trans-racial adoption.  ASFA prohibits any consideration of race in adoptive or foster placement.

· Sylvia doesn’t understand that the foster placement as much.  

Does the Palmar case compel this?  Sylvia doesn’t think it’s compelled by it, but that it probably does come out of the same ideology.

What are arguments for using race?  

· Cultural preservation.  

· Also, this is also about class.  

Gay adoption (p. 1051)

Lofton
· FL bars gay couple from adopting HIV children.

· Court cites Smith, which says that there are strong procedural due process rights when the foster relationship ends.

· Court says there’s no fundamental right to adoption, and children don’t have a fundamental right to be adopted.  

· Right to sexual intimacy—court is disinclined to find a new fundamental liberty interest under Lawrence.

· Equal protection challenge—

· Sylvia—if you’re interest is to have a mom and a dad, and you left straight people adopt, there doesn’t seem to be a solid argument for letting straight people adopt.  

Most states, unlike FL, now allow for gay adoption.  

In Re Baby Girl Clausen (p. 1073)

· Mom and dad release parental rights; within two weeks prospective parents get temporary custody.  Less than 1 month after child was born, she makes a motion to revoke to release custody.  She says that she lies about the father of the child, and now the new father wants to be named the father and intervene in the process.  

· Iowa court terminated the temporary guardianship to prospective parents (because father didn’t surrender his rights).  

· What was the argument to be in Michigan?  UCCJA—they say you have to do a best interest standard test, and that the Iowa court failed to do that.  The Michigan court agreed and declined to enforce the Iowa order, and they issued a temporary restraining order that the child not leave their state.  

· The child had been in Michigan for 6 months, which is important

· The court of appeals in Michigan determined that its lower courts were wrong, and that Iowa was the home state for the child.  

· If there is a natural parent who seeks to have custody of their child, the rule is that a natural parent has the presumptive right to custody unless 1) they’re unfit; and 2) they surrender custody.  The Michigan court points out that the fitness was litigated in Iowa, and he wasn’t proved unfit (it’s a very high standard).  

· These statutes are about which courts gets to decide, not the nature of the decision.

What are arguments that jurisdiction should be determined differently for adoption versus custody?  

· Custody is longer in time, involves a lot of different thins, and is different in nature.  

Consequences of Adoption
Adotpion of Tammy  (p.1085)

· Lesbian couple, non parent partner wants to adopt.  

· 3 problems

· 1) except in Florida and Oklahoma, they qualify.  (Easy)

· 2) Does adoption by one parent terminate rights of the other? (Harder).  The statute says that it does.  The court allowed for a joint petition by the statute and ignored it.

Adoption Records

· Underlying policies for traditional rule (new birth certificate, records are sealed by agency) is that you want the family to look more like a traditional family, that it provides some closure for both the family and the biological mother.  

· These assumptions were challenged in the 1970s, particularly in medical cases. 

· Some legislatures adopted rules making it easier to find adoptive parents.  Some biological parents said they had a constitutional right to privacy, but those weren’t accepted.  

· Now the legislation raises a basic question—what should the default be?  
The Uniform Adoption Act (p. 1080).  Only one state has adopted it, so why do we care?

Professor Bartlett (guest speaker)—

The ALI—brings experts from all domains of law.  The aim is to fashion a forward looking best practices of the law.  

· Most of the work is in restatements.  

· They’ve begun to develop best practices, which they call principles.

· What good is it if no one adopts it?

· Often where the law hasn’t caught up with what people are doing in their lives, the ALI tries to think of everything.  

· Child Custody (p. 730-732)—The ALI says that custody should be divided in the way that care-taking was allocated during the marriage.  The idea is looking at how the family was when the marriage was intact, and that should be reflected in the custodial award.  

· If there’s a primary care-taker, this is a primary care-taker presumption.  However, if it was roughly equal, then it’s a joint custody presumption.  

· Sylvia likes this standard—sees it as a sophisticated tweaking of the primary-caretaker standard.  

· Spousal Support (599-605) ALI recommends that significant disproportionality in income earning capacity that evolved during the marriage is marital loss acquired during the marriage and requires compensation.  So you look at how earning capacity has changed during the marriage, and the one who has increased as changed.  It’s a good way to gage the investment loss of one party.

· Question, how is it different than O’Brien?  It’s in the same ballpark.  But Sylvia likes this standard because the standard in O’Brien is very time sensitive.  

Alternatives to Adoption

Baby M (p. 1107)
· [A couple contracted for a surrogate mother, and when she gave birth she decided that she didn’t want to give up the child.]

· The trial court held that the contract was valid and awarded custody to the father and terminated the mother’s rights.  The SC reversed and held that the contract was not valid.  

· Law suggests 4 paradigms to resolve this:

· Contract Law

· Under contract law, the couple would win.

· Adoption Law

· You want to be sure that the birth mother surrenders.  Here, Marybeth acted within the NY time limit (within 3 days)

· It might be difficult to treat this as adoption because there’s disapproval that money has entered the equation.  However, on the other hand, it empowers the mother.  

· Custody Law between biological parents

· The Law of Artificial Insemination

· What are the strengths and benefits of each?  

Baby M

· Trial court relied on the contract and made a best interest determination.  They terminated Mary Beth’s rights, they enforced the contract, and said best interest is with the Sterns.

· The Supreme Court held that the contract was void (there are laws guaranteeing a revocation period, baby selling, etc.).  But without the contract, they found that the Sterns had rights in relations to the child.  In a best interest determination, the baby went to the Sterns, with visitation to Mary Beth.

· Page 1109, suggests that the case would be different if the Sterns had contributed both eggs and sperm. Why?

Johnson v Galvert (p. 1140, 480)

· Mark and Christina contracted with Anna.  The genetic material comes from Mark and Christina.  The genetic mom Christina is Filipino, and the father is white.  The gestational mom is black.  The gestational mom is poor at this time and might be evicted, but the parents say she doesn’t get the money until she has the baby.  Then, she says no, she’s just going to keep the baby herself.  

· She ended up losing in court however.  The court said she had no genetic connection to the child, even though a woman that gives birth to a child has a claim to the child under CA law (but the genetic parents also have a claim).  Therefore, the court said you had to rely on intent.  

· This case stands for the idea that gestation does not trump biology; this is a simple contract case; you don’t need to meet the adoption standard (rights of revocation, etc.).  

· Dicta in Johnson asserts that a child can only have one mother and rejects the messy NJ solution (like Baby M, where there were visitation rights for the biological mother).

Alyssa B. (p. 498)

· Gay couple, both inseminated with sperm from the same man.  The wage earning mom wants to take her kid and leave the non-working mother.  

· The court’s problem here was Johnson (which said that a baby can only have one mother).  They get around it by saying that she’s the father, they say that the Johnson language is only dicta.  

Case on p. 1134

· Lesbian couple.  One provided the egg, one gestated.  They both hold themselves out as moms of the children.  They split up, and the gestational mom wants full custody.  She argues that bio mom was just an egg donor, and she relies on the standardized contract that the fertility clinic has for donors that the mom signed.

· The court held a woman that supplies an egg for her lesbian partner with the understanding that they will be raised in a joint home relinquishes neither her parental rights or her support responsibilities.  

· Is this consistent with Johnson?  

· The dissent thinks its inconsistent with Johnson (because KM signed the agreement saying that she wouldn’t become the parent).  It also rejects that a child can only have one mother.  

· Note, the court is completely ambiguous in these cases—they keep referring to lesbian couples, but they don’t really defend a special rule in those cases.  

Marc Schutz Article—talks about the importance of intent.  

Model Acts (p. 1141)

· 1973 version—genetics determine parenthood

· 2002—authorizes contracts with gestational mothers.  It allows payment.  It requires that the intended parents go through the approval process, otherwise they could lose custody and still be required to support.  

· It’s not clear what happens when the gestational mom changes her mom.  Nevertheless, it’s been adopted in some states.

· NY doesn’t allow “baby selling.”  NJ allows it, but doesn’t allow money.  CT does however allow money.  

Many states authorize physician controlled sperm donation, rather than do it privately.  If you do this, then the sperm donor has no rights and no responsibilities.  Many people however would rather use a friend informally than a sperm bank.  

· Non-private donation through physician can be regulated.  Should they do genetic screening?  FDA in 2005 required screening for HIV and hepatitis.  

· Should a child have the right to know who the biological father is?  

· Is race a legitimate consideration in assisted reproduction?  (p. 1107)  Suggests that those seeking sperm have a huge interest in race.  

Israel and France have adopted restrictive approaches.  France limits it to heterosexual couples of child bearing age.  Israel says that surrogate has to be of the same religion, cannot be related etc.

· Is there a social basis for saying that fertility clinics should not be allowed to discriminate against others?  (Gays, older women, etc.)

Relationships between Sperm Donors & Visitation

· Two cases (p. 1114).  One case granted visitation to the sperm donor (he was part of the family, it was a private donation, etc.).  The court held that he did have a right to visitation.  

· Is this right?  Should the approach be function or intent (contract) based?

· Law thinks that this case has been read to say to lesbian women that you have to be really careful about allowing the donor to have contact with the children.  

Thomas S. v. Robyn Y—very devisive NY case.  Lesbian couple from NY, donor was from CA.  At one point, he wanted to introduce the girls to his parents, and the couple said no.  Two legal issues:  was he entitled to be recognized as the biological father (yes), and was he entitled to visitation?  

· The people from BOTH sides in this case asked Sylvia to represent them.  Sylvia doesn’t understand why people don’t write things down.  
Rights over Frozen Embryos

· Medical developments often affect family law.  3 new developments—safe abortions, effective contraception, and new reproductive technologies.  Laws often lag behind the technology, however.
· This is the one area where the ALI hasn’t written on.  They implicate family law, contract law, constitutional law, and the principle of equity.
AZ v. BZ —There are problems in the marriage, they’re going to get divorced, and there are left over frozen embryos.  The question is what will happen.  

· The court first looks at the contract to see if there’s a contractual obligation for the embryos.  The court says it’s not a principle of contract law (p. 1128).  It looks to the contract, but in the end it refuses to enforce the contract (which said that in event of divorce, the wife would get it).

· What the court really wants to get to is that they’re not going to enforce the contract because they don’t want to enforce forced procreation.  (p. 1130).  But we force teenagers, people that have no intention to be parents, to become parents.  So why do we do it here?  Is it the issue of timing here?  

· Cass case in NY—here the contract does get enforced.  

· Davis v. Davis—824 Sw2d 588 (TN case, not in case book)—they didn’t have a statute about frozen embryos.  There was no case law on the issue.  Trial court ruled that pre-embryo is a human being from fertilization.  Appellate court reversed.  TN Supreme court affirmed outcome of appellate court, but for different reasons.  Gives a good summary of the issues that arise in this area.  Read it!  It says relative interest should way the party’s interest in avoiding procreation can win, if the other party has a reasonable likelihood of achieving parenthood in a different way.  

· The legislation raises a basic question—what should the default be?  
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