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I. Introduction to Family Law
· What is a Family?

· Traditional: 2 or more individuals living together related by blood, marriage, or adoption 

· Kavanagh: descriptively, this is not in line with reality AND, normatively, this approach to family law HARMS children (if care-givers not related by blood, marriage or adoption) 

· Schneider says the channeling function of family law using this definition stops the community from helping to raise children (perverse incentives)

· Functional (Kavanagh): 

· Replace the traditional definition with a care-giving definition. Look at factors to determine whether it was a care-giving relationship

· amount of time spent together

· economic interdependence

· children’s view of who takes care of them

· Kavanagh’s family:

· 2 biological brothers, a foster siblings, 3 stepsiblings

· 2 lesbian moms, 2 heterosexual stepparents

· 2 households, shared custody

· BUT perverse incentives: Schneider channeling function implies that this approach would lead to abuse by “care-givers” who would use children against parents, THUS parents would try to keep other potential care-givers OUT of children’s lives.

· WHY is the state so concerned with families?

· Schneider, “channelling function”

· Social engineering

· Encourages people to develop close relationships

· Laws give large amounts of rights, benefits, responsibilities, duties and obligations to families and marriage

· contrast to your relationship with your BFFL: longevity of relationship seems to point to BFF

· Reproduction/procreation/child-rearing

· BUT marriages without children, elderly/sterile marriages

· Economic intermingling, BUT probably just a function of laws as currently set-up (could easily be BFF)

· Preexisting rules of society just make it more natural to trend towards marital relationships (didn’t used to have contraceptives, so society developed around family relationships)

· Distinctly related to health and well-being
· Reasons NOT to legally formalize a relationship = less “special” (godparent)

· Why do we need family law?

· Privacy interests are really high in the home
· Special vulnerability of family relationships; most marriages have a clear stronger and weaker party and the state has an interest in protecting the weaker party
· A lot of the vulnerability comes from the fact that it’s so private; it’s not dealt with out in the open where others can see and step in

· Wife-protecting laws (see McGuire)

· Lots of specialized rules involving property for family (inheritance, joint bank accounts, etc). Why don’t we just do contracts?

· Returns to principle of privacy; normal contracts are done in the public sphere. Things are more dangerous in the private sphere because nobody will see unequal treatment or abuse.

· Tradition is NOT a strong argument b/c of changes in relationships recognized through time (homosexual marriage, interracial marriage, women not longer property)

· 3 Revolutions in Family Law

· Women’s rights

· Married Women’s Property Act. Women no longer completely controlled by husbands. Have own identity when married. 

· Property rights, contracting rights, domiciliary rights

· No-fault divorce
· Every state now has a no-fault path to divorce rather than just fault-based (in order to get a divorce, you have to show that you were innocent and your spouse was responsible for the breakup of the marriage through a specific statutorily defined ground )

· Trend began around late 60s/early 70s

· Recognition of same-sex relationships 

· marriage

· second-parent adoptions

· Demos article:

· Family as Community: Early American system; nuclear family as building block of society

· “stubborn child” laws

· Family as Refuge: Formation of private sphere and role of women and men as a result of the Industrial Revolution (the world as dangerous and immoral; home as safe space and woman as keeper of space and source of joy of husband)

· Family as Encounter Group: public life as “rat race,” home and family as source of excitement and fulfillment

· BUT families can also be a burden (“anti-image” and over-expectation)

· High divorce rates = high expectations plus inability to blame dissatisfaction on the public sphere. Lots of pressure on home life.

· Focus on “spice” and “space”. Spice is reduced by monotony and monogamy and space is reduced by constant needs of children.

· In re May’s Estate (NY 1953): Half uncle/niece marriage in Rhode Island under Jewish religion exception to incest rule

· Holding: Marriage is valid b/c (1) comity (recognize other state’s valid marriage), (2) no express statutory refusal to recognize, and (3) not against public policy (bootstrapping: fact that RI allowed it = not everyone thinks is against “laws of nature”)

· Considerations?

· KEY FOCUS: Comity (recognize other state law - it was valid in Rhode Island) vs. public policy (how “yucky” is this marriage?)

· Marriage evasion (Van Voorhis v. Brintnall - If you got a divorce and you were at fault, you couldn’t get married again until the death of spouse #1. Van Voorhis went over to CT where they let adulterers get remarried. Argument was this was an inappropriate evasion of NY law. In Van Voorhis they went with comity over public policy. There was nothing yucky about a simple second marriage) - BUT didn’t matter here.

· Statutory interpretation (required “clearly expressed” intent to disallow marriage, NOT present here)

· Side note: feeling sorry for mother when children (split) are trying to take money from her

· Dissent: 

· What does a state have to do to say “We just won’t recognize this kind of marriage?!” (Judiciary impermissibly usurping law-making power from legis). States’ rights argument (but a little weird b/c he wants states rights to win over federalism)

· Compare to same-sex marriages

· Public policy: historically and nationally condemned

· Tried to distinguish from Van Voorhis. Incest is grosser than cheating. Van Voorhis itself stated that an incest case would be different.

· Evading marriage laws in NY (don’t reward!)
· BASIC LAWS:
· Divorce: acknowledgment that have been married before but aren’t anymore

· No fault divorce (2 diff ways)

· CA way: no fault divorce is ONLY way, and if fault, then just use as proof of irreconcilable diffs

· Majority: no fault AND fault-based

· Fault-based: insanity, impotence, adultery

· Marriage Evasion

· If you are not allowed to marry this person in our state, and you go over to Massachusetts to get married, we won’t recognize your marriage when you come back.

· You should just move to Massachusetts.

· Reverse Marriage Evasion (Mass passed this, right after 2003 when allowed same sex marriage)

· We are Massachusetts, and we are the most permissive state in this area of marriage. If your own state will not recognize your gay marriage, we will not give it to you!
· MA has since repealed this law

· Comity

· Recognize legal rulings of other states

· Rule of State of Celebration

· Look to the place where the marriage was celebrated; if it’s valid there, it’s valid everywhere with 2 exceptions: 

· express statutory law (legislature doesn’t like it)

· strong public policy (courts don’t like it)

· Annulments: undoing marriage like marriage never happened
· Void = a marriage that cannot come into existence. Void upon inception (ab initio)

· Voidable = Britney Spears. Even though you could have marriage, you argue for annulment based on lack of consent (fraud, duress, impotence, age)
II. Application of Family Definitions 
· What is the “Constitutional Family”?

· Court has kind of gone back and forth between traditional and functional, depending on where they think the legislature is not totally crazy

· They’re basing a lot of this on principles of equity and some race worries

· Village of Belle Terre v. Boras (SCOTUS 1974): students living together in a house, where zoning ordinance says no more than 2 people “cooking” and living together not related by blood, adoption or marriage

· Holding: ordinance is upheld
· Traditional definition of family, except 2 people unrelated allowed

· The kids tried to bring in constitutional arguments: right to travel, right to immigrate/settle, and rights of association and privacy.
· Court found NO fundamental right and analyzed statute under rationality review
· Trying to get peace and quiet is a legit gov’t interest
· Dissent (Marshall)

· Strict scrutiny required b/c interferes with rights of privacy and association

· Statute not narrowly tailored enough. 

· Easy alternative means of achieving the same goal (noise, parking, etc. ordinances)

· Moore v. City of East Cleveland (SCOTUS 1977): grandmother, son, and 2 cousins (grandsons) under one roof in violation of ordinance 

· Holding: (1) const due process rights implicated b/c this is family (freedom of choice in matters of marriage and family life) and (2) FAILS const test b/c legit state goals NOT closely related to means
· This doesn’t use terms of strict scrutiny, but appears to use it

· This is only a plurality opinion!

· Statute: criminal code, very complex, delves into intimacies of familial relations

· Can this be distinguished from the Belle Terre ordinance?

· “cutting into” the definition of family

· Restricts even the traditional definition; only some blood relations count

· different alleged legislative goals

· this seemed to be about class and nationality and possibly race; goal of “overcrowding” looked like a pretext
· So it’s unclear if the Court’s rules re: families actually changed

· Brennan and Marshall concurrence: This statute is about black people and immigrants and poor people! 

· Stevens concurrence: this statute is an impermissible property taking; it’s a violation of due process
· Stewart’s dissent: Freedom of association doesn’t apply; there’s not an invasion of privacy

· Narrow definition of rights involved.

· Focuses on nuclear family. Rights don’t apply to grandkids the same way they apply to kids

· It’s not a race problem b/c black legislators passed the ordinance

· Penobscot Area Housing Development Corp. v. City of Brewer (Maine 1981)

· Group home for mentally retarded people. 6 residents plus 2 full time employees, but staff wouldn’t live in the home with them.

· Holding: the group home fails under an ordinance only allowing single family residents. 

· This is just a statutory construction case. The Court is only reviewing the Board’s construction of the ordinance and doesn’t even get into the constitutional issues.

· Statute says that only people living and cooking together based on birth or marriage or other domestic bonds

· 2 main facts that drive the case:

· Residents themselves are not in control of who the other residents are and who the staff are.

· Residents literally don’t do their own housework; staff is in charge of cooking

· Borough of Glassboro v. Vallorosi (NJ 1990)

· Facts: 10 college students living together in a house

· Ordinance limited residences to single housekeeping unit, either a traditional family or functional equivalent. The purpose was pretty specifically to keep out college kids.

· Holding: the ordinance does NOT stop these students from living together; through statutory interpretation, the students constitute a “single housekeeping unit”

· Belle Terre is the floor regarding nontraditional families rights (students had no const right.). BUT states can interpret their statutes to give more rights.
· Court emphasized:

· the students planned to live together in a fairly permanent way (3yrs)

· they cooked together and shared expenses

· this looks like a functional equivalent of a family

· Ordinances should NOT be broadly used to curb anti-social behavior (noise, rowdiness, etc.); should be narrowly-tailored to their purposes (even though no const analysis)

· Braschi v. Stahl Associates Company (NY 1989)

· Facts: Gay partner died and living one wanted to keep the rent-controlled apartment.

· Holding: Partner is a family member and may keep the apartment. Uses a FUNCTIONAL approach to family (reality of family life: look to emotional and financial interdependence and commitment).

· Statute discusses surviving spouse, but specifically says a member of the deceased tenant’s family may continue living there.

· Question is whether gay partner counts as “family”

· Goals of law:

· stability of home for those living there

· gradual transition to free market

· Court says that Braschi having the apartment fulfills/doesn’t impede both goals

· protects from loss of home

· doesn’t impede transition to free market (rare gay partner)

· Why not intestacy (death without a will = spouse gets stuff, NOT “partner”)? If intestacy, then (PROS): 

· No undue burden on property owner 

· Smooth transition/bright line rule (easy to follow, administratively) 

· Objective

· No undue intrusion into privacy of family 

· CON: hurts gay couple, unfair 

· Factors for determining “family”: (totality of the circumstances test)

· exclusivity and longevity
· emotional and financial commitment

· manner in which they’ve conducted their everyday lives and held themselves out to society

· reliance upon one another for daily family duties

· Dissent: 

· Difficult to administer

· Potentially intrusive

· Easily abused

· Expanding definition of family too much

· Policy Stuff

· Is the functional test good? 

· Costly and uncertain
· Intrusive into private family life matters

· Have to intrude into private life in order to get benefit of family privacy. Weird, right?

· Ex: NYU’s domestic partner benefits program in early 90s. Needed to show that partner was beneficiary of primary’s will.

· Allows for more recognition of nontraditional families. Maybe recognizes more of how the world really is.

· What would be better?

· Register as “family member”

· BUT that’s also open to abuse and undermines channeling function of marriage

· OR are we channeling toward love, compatibility or economic stability INSTEAD of marriage, in particular

· BUT could make it a crime to lie: “shamily”

· Good decision?

· Since there is a trend AWAY from marriage, this definition comports better w/reality.

· BUT undermines channeling function and helps to perpetuate cycle of non-marriage (no more benefits to get married v. not)

· WHY does it matter what “family” means? Property, immigration, prison visitation, tax benefits...
· Functional Test:

· Positive functional factors = help INCLUDE you in “family”

· Negative functional factors = help EXCLUDE you from “family”

· Regardless of marriage? Sham marriage doctrine (if separated, shouldn’t get benefits of “family”)

III. Marriage

A. Family Privacy
· Husband has duty to support. Wife has duty to serve.
· McGuire v. McGuire (Nebraska 1953)

· Facts: Wife is suing husband for “support and means of living” b/c husband is a tight-wad, BUT still live together.

· T Ct held for wife, and husband had to do repairs, buy car, etc. 
· NE Sup Ct reverses.

· Holding: As long as the home is maintained and the parties are living together, the Court assumes that the husbandly duties are being carried out. 

· Wife can sue in equity if she’s not adequately supported and if they are living apart (divorce from bed and board = permanent separation) OR if going through divorce, BUT fault-based divorce at this time, so if no proof of abandonment, physical harm, alcoholism, need to file for divorce from bed and board

· Reasons:

· Court focuses on idea of privacy; the judiciary will not stick its nose into someone’s home to see if wife has enough dresses. Marital parties need to have room to sort through their own problems.

· zone of privacy/home is a castle

· Divorce is how the door opens to let the court in

· Lack of expertise
· Worries about abuse by wife (court protecting its own docket)

· Wife had other means; she could have lived with her adult daughters

· Practical consideration:

· This case effectually barred most women from getting supported. Most women didn’t have the means to separate from bed and board.

· Court puts privacy above women.

· Dissent: why treat women living at home differently from women not living at home? It’s a little arbitrary. By forcing the wife to move out, probably hurting more marriages than helping. 

· Mentally and physically disabled women actually cannot leave

· Just enforcing a contract already enforced by the state

· By forcing the woman out you’re actually forcing stuff out into the public
· Policy Arguments re: McGuire-like suits

· Could allowing a suit for support during marriage lead to husband suing for wife’s services?

· Pandora’s box

· Oppressive to women

· OR maybe it wouldn’t lead to a box b/c the purpose of family law is to protect the weaker party in the marriage

· Is McGuire keeping families together or pulling them apart?

· Introducing animosity?

· Offering problem solving recourse?

· What does this incentivize?

· Domestic violence, tort suits, contracts

· Parties discussing things and working stuff out

· Supposedly will make people take marriage seriously before they get married (legal fiction. Do we buy it?)

· Griswold v. Connecticut (SCOTUS 1965): Planned Parenthood tells married couples about birth control. Criminal Statute prohibits use of contraceptives and assisting other in the use of contraceptives

· Holding: Law struck down as a violation of privacy interests.

· Reasoning:

· Privacy right comes out of a Bill of Rights Penumbra (all under Due Process)

· 1st amendment freedom of association
· 3rd amendment quartering of soldiers
· 4th amendment searches and seizures
· 5th amendment self-incrimination
· 9th amendment reserve rights to the people (Goldberg, Warren, Brennan concurrence)

· Penumbras left opening for other non-marriage-related rights

· Animating principles

· Marital bedroom has a special kind of privacy. We don’t want to police private, marital, sexual relations
· But state can still police entry into marriage. Still have anti-miscegenation laws at this time.
· Doctor is included in private marital bedroom

· Limits: if you bring in a third party you NO longer have privacy interest (swingers don’t get privacy)

· Eisenstadt v. Baird (SCOTUS 1972): Baird gives a speech to students about birth control and hands out vaginal foam

· Holding: applies Griswold to single people. 

· Mostly an Equal Protection approach; the right to privacy is an individual right. You can’t give it to married people and deny it to unmarried people.

· The fundamental right is the decision to bear or beget a child; the right changes a little from Griswold’s private marital sexual relations right

· Kind of weird that Eisenstadt is saying we can’t give married people special benefits when in fact all we do is give married people benefits.

· Distinction may be that it’s a fundamental right at stake. 

· Holding is specific to the fundamental right of privacy as relates to contraception AND the bedroom. It’s focused on designing and controlling your own life - NOT a generalized EP decision.

· Change in nature of marriage: loss of coverture. Husband and wife no longer the same legal entity (= man), so they can have individual rights.

· Other changes around this time:

· Heightened scrutiny for laws using sex classifications:

· Orr v. Orr struck down alimony law

· Roe working its way up through the courts

· Pre-Lawrence: Expanding Right to Privacy

· Roe v Wade (SCOTUS 1973): abortion
· Bowers v. Hardwick (1986): Larry Tribe argued it as an expanding right to privacy, but was struck down. The law was written as sodomy, not any sort of privacy.

· Facts: GA anti-sodomy (oral and anal) law applicable to BOTH homo- and hetero-, and married and unmarried sex 

· Lawrence v. Texas (SCOTUS 2003)

· Facts: police break into apartment and find two men having sex; arrest them.

· Holding: Bowers v Hardwick overturned. The DP right to engage in sexual conduct extends to private, homosexual intimate conduct between two consenting adults in the home.

· Kennedy turns it into a family law case by bringing in long term relationships, focusing upon “intimacy” (enduring personal bond that might flow from intimate contact)

· BUT he’s pretty clear that “this is NOT about gay marriage! Or recognition of gay relationships at all!”

· It has to do with social fact that sex goes with a relationship of some sort

· O’Connor concurrence: Wanted to do the case through EP b/c didn’t want to overrule Bowers. But Kennedy explicitly wanted to overrule Bowers and get to the substance of the law.

· Scalia dissent: 

· Cannot say that morality is not a legitimate basis for state legislation. 

· Mocks “intimacy” language

· Gay marriage clearly flows from this decision

B. Fundamental Right to Marry

· Pace v Alabama (1882): Antimiscegenation law (criminalizing interracial marriage) is NOT a violation of EP because it punishes both races equally for the same thing
· Naim v. Naim (VA 1955): Marriage between Chinese person and white person is void under VA antimiscegenation law. Marriage evasion (getting interracially married out of VA and then coming back) is a felony. 

· Stein thinks wife is getting annulment to clear the record just in case 

· This came right after Brown v Board
· Court upholds regulation of interracial marriage under 14A because “purity of marriage” is a public health issue and legit gov’t objective
· Distinguishes Brown v Board: education may be a fundamental right, but interracial marriage is not. Compare to Bowers, where right is seen as “homosexual sodomy” v. Lawrence where right is “intimacy”

· Could also counter-argue that desegregated education is not a fundamental right (but this is a BAD argument)

· Also distinguishes between civil and social rights
· Education foundation of good citizenship, NOT marriage 

· Argues that the law is fine b/c it punishes all races equally
· Loving v. Virginia (1967): “Mere equal application of the law is not enough.” You have to look to the purpose of the law, which in this case is “invidious racial discrimination” and white supremacy

· Could have argued actually NOT equal application of law b/c only protecting white race against others; not others against others, BUT maybe didn’t b/c CA-type antimiscegenation laws which actually did apply equally to all races

· Court does EP and DP arguments

· EP: equal application not enough; STRICT SCRUTINY of laws differentiating on the basis of race

· DP: marriage is a fundamental right! Cannot deny it on such unsupportable a basis as race

· Debate over whether this means “fundamental right to marry” or “right not to be denied marriage because of race”

· If fundamental right, then Zablocki and Turner as part of same line of cases; if not, maybe these cases also have equality underpinnings? (economics, etc.)

· Zablocki v. Redhail (1978): Wisconsin statute prohibits anyone with child and not paying child support from marrying without a court order. Redhail couldn’t get a court order. :(

· Due Process fundamental right to marry: this statute fails b/c NOT narrowly tailored enough (many and much better alternatives to this)

· Perverse results: trying to encourage support of children, but leads to:

· Over-inclusive: assuming that father is the one trying to get married and not supporting children, so he will just gain a dependent (wife) instead of another income to help w/support of child

· Sex-discrim issue?

· Under-inclusive: unpaying parent can still spend money on anything, just can’t get married

· End up with MORE children born out of wedlock (as happened here)

· Dispute between Marshall, Powell and Stevens (all agree is unconst stat, but WHY?)

· Marshall: reasonable v. unreasonable regulations of marriage (reasonable to regulate entry, just not to completely restrict the fundamental right to marry)--> the burdens were so high that it effectually meant some people can’t get married
· Stevens: reasonable restrictions on marriage = STDs, idiocy, epilepsy and age restrictions (ALL agree that this is w/in power of state)

· Other reasonable restrictions at time: one at a time rule, homo marriage, underage, incest

· Powell: shouldn’t subject marriage to strict scrutiny when it’s a traditional state field. Asking for a compelling state interest is too much b/c it would lead to too much striking down of state laws.  

· Should analyze it under more of an EP view (like Loving) - state can condition marriage on things but can’t do it unreasonably. (HERE, indigency/economic circum discrim)

· Worried about application of this precedent against other “reasonable” state marriage laws.

· Rehnquist dissent: this should be subject to rationality review, and since the state has a strong interest in ensuring kids get child support it should be upheld

· We CAN burden deadbeat parents (just not this way): pay garnishment, income tax refund to state, etc.

· Turner v. Safley (US 1987): prisoners not allowed to marry unless superintendent says so (used mostly against women) and consent should only be given if “compelling reason” (pregnancy, etc.)

· O’Connor: restriction of marriage is NOT linked to a penological interest AND marriage has emotional, religious, societal benefits, etc. that can’t be denied

· Channeling and rehabilitative?

· Can’t restrict fundamental right (here, to marry) for anything less than legit penological interest

· This case is distinguished from Butler v Wilson: you CAN deny the right to marry to inmates in prison for life. (Part of punishment.)
· First fundamental right to marry case w/out EP argument.

· Keeney v Heath (7th Cir 1995): Prison guard can’t marry prisoner; they had (probably) been dating while she was still a guard at his prison, but when he got transferred to another facility they became open about their relationship. 

· Regulation of prison UPHELD b/c:

· NOT an absolute bar on marriage at all (unlike Zablocki) AND she was still able to marry prisoner (just had to give up benefits and job)

· Low burden on Keeney

· Legitimate security concern of undermining ability of female guards to do their job, riling up prisoners b/c of perception of favoritism, potential of actual favoritism and illegal assistance of prisoner occurring

· NOT strict scrutiny (no race issues, possibly not undue burden on fundamental right to trigger), BUT Zablocki?

· TEST for whether a restriction on marriage is OK:
· Is it a restriction on marrying in general, or marrying a particular person?
· General restriction = probably not OK, except in the case of lifers in prison (Butler v. Wilson: linked to penological interest of punishment)

· If a restriction on marrying a particular person, is there any way to avoid the restriction and marry them anyway?
· Like, can you just switch to a new job? (Keeney) Do you just have to wait for a few years? (age restriction) Can you just divorce and marry again? (one at a time rule)

· Balancing test: burden on individual versus benefit to society

C. Traditional Model of Marriage and Challenges and Revisions to It

1. Gender
· Bradwell v. Illinois (1873): Woman wants to be admitted to IL bar

· Bradley concurrence: Court upholds state law prohibiting this based on natural differences: women belong in the home, their bodies are too delicate to have to deal with all this thought AND have babies too!

· Graham v. Graham (ED Mich 1940): contract between husband and wife (husband quits job to travel w/rich wife and will be paid $300/mo) 

· Invalid b/c can’t contract away gender roles (duty of husband to support wife) (Ct calls this contracting around duties of marriage)

· No duty for wife to support husband too

· Ruth Bader Ginsburg:

· Laws involving women are highly paternalistic

· 14A specifically uses the word “male” (totally against suffragists’ wishes)

· For more than a century after adoption of 14A (until 1971), no legislatively drawn sex line was knocked down under a constitutional challenge

· Orr v. Orr (1979): AL state law requires husbands but not wives to pay alimony upon divorce. Used the assumption that wives are usually dependent on husbands - EVEN THOUGH wives generally did have less financial means.

· Sex as proxy for financial need = NOT OK! 

· Administrative convenience - don’t have to delve into finances during complicated divorce

· Affirmative action: women are paid less than men as part of past discrimination, so alimony law tries to counteract it by retroactively increasing wages

· SCOTUS says

· Lack of fit, given that the people actually helped by this statute are the rich women. NOT making up for past discrimination either b/c these are rich women.

· BUT isn’t this kind of a generalization too? Just b/c she’s rich doesn’t mean she hasn’t been discriminated against

· Reinforcing gender stereotypes does not help women (laws assuming a financial division along gender lines channel families to divide labor along gender lines)

· Hurts women as a class b/c it tells them that they need protection (even if helps some individuals get faster $)

· Beginning of heightened/intermediate scrutiny - substantial relation to important gov’t objective
· Admin convenience NOT important enough

· Gender stereotypes not “substantially related”?

· Both sides could argue financial means issues (alternative means available to help financially needy spouse)

· United States v. Virginia (VMI) (1996)

· Facts: all male military-like public university which uses the adversative method challenged under sex discrim (when lose at lower level, VMI tries to set up a female “equivalent” school, but much diff and not as good)

· Holding: violates EP AND alternate female school inadequate as substitution (MUST let females into VMI)

· Reasoning: 

· Ginsburg seemingly upgrades intermediate scrutiny test to “exceedingly persuasive justification”. 

· Justifications must be real, not hypothesized, and NOT based on “overbroad generalizations” (Reed’s “hard look”)

· Exceedingly persuasive justification required because of history of sex discrimination. Burden is on state!

· Compares to racism (all-male is like all-white)

· Acceptable justifications for SEX discrimination:

· inherent difference (“natural difference” doctrine)

· compensation for past discrimination (equal employment)

· diversity IF there’s proof of even-handedness

· Right to be free from sex discrimination is an individual right
· self-fulfilling prophecy (also compared to race)

· Having to make modifications (even pretty big ones) is not a good argument against granting rights

· Need to pay attention to qualitative aspects of equality as well as quantitative (Sweatt v Painter)

· Diversity justification is not OK because it isn’t diverse to offer a special benefit only to males

· Dissent (Scalia): 

· 3 diff tests for EP, but no one sticks to proper one! (Majority uses strict scrutiny without being honest; should be intermediate)

· It is not an individual right! (NOT “least-restrictive means” analysis; should be instead woman as a group or on average)

· Nguyen v. INS (2001): Example of allowing sex discrimination after VMI.

· Facts: statutes governing overseas births (8 USC § 1409) have many more obstacles to US male citizen’s child becoming a citizen v. US female citizen

· Holding: statute is constitutional 

· Reasoning:

· Even under heightened scrutiny for classifications based on sex diffs is ok b/c natural diffs.

· Sex is different from race b/c in race there are NO biological differences
· 2 important govt interests:

· Prove blood relationship
· Mother gives birth = incontrovertible proof of blood relation

· Provide opportunity for meaningful relationship (which links child to USA!)

· Natural diff = women HAVE to be there at birth, so will necessarily have opp to develop relationship

· Father may not even know about child

· Substantially related:

· Age limits of legitimizing child are sub. rel. b/c need bond to develop during minority
· Intrusive to judge the relationship between father & child in other ways

· Dissent (O’Connor):

· Undermining VMI: 

· By allowing administrative reasons to justify sex classifications, it really looks like rational basis. 

· Administrative convenience NOT GOOD ENOUGH (Orr)

· Using hypo reasons and not leaving the burden on govt, as required.

· Using over-broad generalizations; this is STEREOTYPE!

· Not natural diff: no pregnancy bond; mother never has to see child  

· Need to acknowledge the history of discrimination against women
· Bad fit:

· Prove the relationship if that’s the goal, NOT mere opportunity

· There and MANY better alternatives; these should be required of state under heightened scrutiny

· Giving birth isn’t the proof shown for citizenship; birth certs (which can be completely wrong) are the proof

· Natural diffs: really rare for SCOTUS to uphold sex classifications based on this

· Michael M. (Statutory rape)

· Upholding the men-only draft
· Along with Nguyen citizenship stuff

2. Contracts
· Vocabulary:

· Premarital/prenuptial/antenuptial: used to be unenforceable and discouraged; KY (Edwardson) was one of the last jurisdictions to modernize its views. 
· 2 instances where we see them occurring a lot

· Dramatic asymmetry between parties

· Second marriage

· Older couple

· Usually people either don’t sign the prenup or don’t get married

· It’s like an insurance policy

· If you don’t draft your own prenup, judges/legislators may do it for you

· It doesn’t necessarily encourage divorce, it encourages the party least benefited by the prenup to stay in the marriage
· It harms less educated parties (Simeone)

· Consideration for the contract IS the marriage

· Post-nuptial/marital agreement: usually not upheld (invasion of privacy worries), unless just terms for separation
· Essential duties that can NOT contract around or for: care while sick/dying (nursing home contract unenforceable by wife re: dying husband’s promise of estate), speaking to each other, being supportive
· Largely defined by common law

· NOT an arm’s length transaction (unlike prenup)

· Alimony pendente lite: temporary alimony to needy party while action is pending, prior to final decision (Simeone was arguing for this, despite prenup saying opposite)
· Putative spouse doctrine: due to no fault of own, thought were married (fraud, improper marriage license)
· NOT incest, etc.; NOT common law marriage when doesn’t exist in state

· Dentist who marries receptionist in sham marriage (actor as officiant and shredded license); he kept everything in his name and bailed after kids and 17yrs. Court held for wife.

· Common law marriage

· Palimony: like alimony for non-married partners, but there must be some sort of contract between the parties and is enforced in courts like a contract. 
· Marvin. The problem was that on remand, the courts didn’t find a contract, so poor Michelle Marvin lost. :( 
· Covenant Marriages: Requires pre-marital and pre-divorce counseling; more difficult to get into and OUT of (fault-based divorce scheme ONLY); only offered by 3 states (AR, AZ, LA).
· Graham v. Graham (ED Mich 1940)

· Facts: contract between husband and wife (husband quits job to travel w/rich wife and will be paid $300/mo) 

· Invalid b/c can’t contract away gender roles (duty of husband to support wife) (Ct calls this contracting around duties of marriage)

· No duty for wife to support husband too

· Holding: unenforceable contract
· Reasoning:

· Court doesn’t want to enforce this kind of contract because limits ability of married partners to work things out themselves (flexibility), get involved in details (privacy, practical)

· settle things in the court of the family instead of the court of law

· Because State is a third party to contract, can NOT change the essentials of the marriage relationship (includes duty to support of husband, domicile is domicile of husband only)

· Also as State is involved, State CAN change the terms of the contract at any time (see no-fault divorce)

· State stays involved in marriage, so you need license to enter and permission to get out

· Wife doesn’t have ability to contract (one legal entity = coverture)

· Spires v. Spires (DC App 1999) Contract

· Post-nuptial contract governing intimate details

· All power goes to husband. Not necessarily unenforceable, but creepy

· Illegal/unenforceable contract:

· Disturbingly close to a slavery contract

· Prostitution 
· No consideration

· Defining legal terms (“cruelty” and “abandonment”) usurps power of judge

· Determining custody and visitation; court may take this into account, but in the end it’s the court’s determination of ‘best interests of the child’

· Edwardson v. Edwardson (KY 1990)

· Making prenuptial contracts valid in KY (last state to overturn ban on these)

· Stratton doctrine made agreements anticipating divorce illegal
· Overturned on a lot of public policy grounds

· No-fault divorce strengthens marriage (analogize to prenups)

· Women’s rights

· Other jurisdictions: mass trend toward prenups

· Makes clear limitations on prenups:

· Full disclosure (no material omissions or misrepresentations)

· Not unconscionable (broad discretion of judge)

· Can ONLY relate to property and maintenance – can NOT validly contract for child support and custody

· Simeone v. Simeone (PA 1990);

· Facts: rich doctor makes less educated young nurse sign pre-nup the night before wedding

· Holding: Contract is enforceable; parties contract at own risk
· Reasoning:

· Women’s lib = women can’t claim are weaker party and deserving of protection of state (overturns Geyer)

· Nothing inherently unconscionable about the contract

· Wife should have read it (and perhaps she did...credibility issues)

· If the agreement says that there has been full disclosure, and the parties sign the agreement, court assumes there was full disclosure

· Concurrence: 

· No need to attack women’s lib; there is still inequality in this world and in many cases women do need protection of laws

· However, this case is not one of them, so holding is ok

· Marvin v. Marvin (CA 1976)

· Facts: Lee and Michelle Marvin cohabitating palimony case; Michelle claims Lee promised proceeds from movies in exchange for her not working, even though he said he didn’t believe in marriage; Michelle changed last name & she called self “Mrs.” (But did not, overall, hold selves out as married)

· NOT common law marriage b/c NO common law marriage in CA (PLUS, requires intent to be married)

· NOT putative spouse b/c no marriage ceremony, rings and Lee was incredibly clear that did not believe in marriage

· Holding: A man and a woman living together without being married doesn’t invalidate agreements between them regarding earnings, property, expenses. A contract between non-marital partners will be enforced unless expressly based on consideration of sexual services (no prostitution!) or if it’s unenforceable through some other means 

· Michelle claimed express verbal agmt w/Lee that he would take care of her like wife for remainder of life (so argues something like alimony due)

· Other potential remedies if no express contract = implied contract, quantum meruit, constructive trust

· On remand, Michelle was denied compensation b/c found no express contract, BUT given rehabilitation damages for reasonable reliance on promise

· The holding was seen as really radical; enforcement of cohabitation agreements as if they’re married!

· Courts are reluctant to enforce oral cohabitation agreements because it’s so nebulous

· Cohabitation agmts used to be frowned upon (seen as contracting around marriage or changing terms of marriage by cutting out state), but called a regular contract by Marvin

· Think about whether we’re incentivizing people not to get married by enforcing these contracts (BUT counter w/many benefits given to married couples.)

· Can argue about channeling the right people into marriage
· Types of Contracts Courts WILL Enforce:

· Business/employment contracts

· Interspousal: divorce, death/wills/trusts/estates, assets

· Prenups - but NOT if they deal with household matters

· Courts will NOT enforce interspousal and pre-nup agmts re: lifestyle choices, sex, child custody (custody, support, visitation upon divorce), slavery
· Breach of promise to marry

· used to be able to sue and recover damages in a contract-like way

· now most states only allow recovery for gifts given in contemplation of marriage
· Theories

· conditional gift

· fraud

· unjust enrichment

· Some states regulate the return of gifts by statute

3. Torts and Testimony
· Should tort claims be joined in divorce claims?

· Pro

· Divorce should settle all disputes between parties. Contracts, torts, just get it all done

· Con

· If this is no fault divorce, we can’t look at stuff that blames parties. These are separate issues

Lawsuits for Marital Breakup
· Heart Balm Suit = suing because of emotional pain (sue with your heart). Tort suit brought by jilted spouse against the new spouse or dirty mistress or slutty secretary. The common-law cause of action still exists in some jurisdictions.

· Breach of promise to marry (mostly NOT as tort anymore)

· Alienation of affection (CAN be 3rd party, not lover)

· Elizabeth Edwards brought against 3rd party who enabled mistress to see husband. (“enabling and facilitating” adultery)

· Intentional interference: incorporates criminal conversation, enticement and alienation of affections
· Criminal conversation (lover): adultery
· Reasoning:

· Historical: wife as property, BUT then Married Women’s Property Acts, so extended right to sue to women

· NEW reasoning: encourage marital harmony, keeping marriages together

· Pros 

· Deterring skanky conduct which would break up marriage - and we like preserving marriage
· Can get BOTH alimony and alienation of affections
· Cons:

· Abuse of action by jilted spouse (second bite at apple, post-divorce)

· Going after the person with the $$

· Can get both alimony and alienation of affections

· Undermines free agency (reason for no fault divorce)

· Brings back fault-based divorce when we may not want it. Suing spouse in proxy through new partner. (Adultery used to be consideration in determining alimony for fault-based divorce. Getting around this through suing new partner.)

· 2 ways that Heart Balm Suits get abolished:

· Heart Balm Statute = law that abolishes common law cause of action known as a heart balm suit (NY)

· Court rulings (Hoye)

· Hoye v Hoye (KY 1992): Steve had an affair with Thelma and then Laura sued the bitch for tortious intentional interference with the marriage.

· Holding: abolishes tort of intentional interference 

· Reasoning:

· You can’t “steal” someone’s heart (no property right) (legal fiction)

· Married Women’s Property Act

· Can also implicate free choice issues

· You’re suing the wrong party - you want to sue your cheating spouse

· Tort of intentional interference gets abused too much

· Hutelmyer v. Cox (NC 1999): Wife sues slutty secretary for alienation and criminal conversation

· Holding: alienation of affections AND criminal conversation torts UPHELD
· Gave punitive damages

· TEST for alienation of affections: (1) marriage w/love, (2) love goes away, (3) b/c of wrongful and malicious acts of D
· Compensatory damages = present value of support and consortium, and injury done to health, feelings, reputation
· Punitive damages allowed if willful or wanton: 
· TEST: reprehensibility of motives and conduct, likelihood of serious harm, degree of D’s awareness of probable consequences of this conduct, duration of D’s conduct, actual damages suffered by P
Spousal Tort Immunities (some jurisdictions)

· Common law doctrine: since husband and wife are the same person they can’t sue each other

· MOST juris have abolished this (NO more coverture AND no more damage to marriages, b/c insurance coverage)

· Boone v. Boone (SC Sup Ct 2001): husband negligently causes car accident in GA, wife injured, insurance company defends against wife’s personal injury suit in SC by claiming interspousal tort immunity

· Comity issue: does the public policy of SC preclude it from recognizing GA’s doctrine of interspousal tort immunity (already abolished in SC)?

· Based on conflict of law rule of lex loci delecti = place of accident is laws to apply to case, so must apply GA law if not in contravention of GA public policy

· Holding: interspousal tort immunity is against public policy of SC, so lawsuit is not blocked. SC no longer recognizes lex loci delicti where law of other jurisdiction recognizes spousal tort immunity

· Reasoning:

· Give married persons the same rights as unmarried persons
· Fraud and collusion are unlikely: no reason to believe more collusion in marriage than other relationships; 

· Insurers as sophisticated parties - can investigate claim and can cross-examine at trial; 

· Safeguards in system already - contempt powers and criminal prosecution for perjury are effective deterrents already
· Allowing suits promotes marital harmony (b/c insurance allows for one partner to provide for other)

Loss of consortium
· All juris have spousal consortium claims (NM was last)

· Diff from alienation of affection b/c involves physical harm of partner

· Should there be a functional test, like in McGregor (below)?

· Bright line test for exclusion: whether married or not (no consortium if not)

· BUT: Although usually no functional test for whether you can get consortium or not, there IS a functional test for the damages/valuation part if marital couple is estranged, separated, only recently married, etc. v. long term loving marriage; very intrusive)

· Romero v Byers (NM 1994): widow sues for loss of consortium in auto accident case where husband dies

· Holding: Loss of consortium is now the law in NM
· No longer have old worries (precedent was against it):

· In 1963 (when Roseberry was decided) most jurisdictions did not allow the wife a loss of consortium claim

· Uncertain and indefinite nature of claim: 

· OLD: society, guidance, companionship, sexual relations 

· NEW: emotional distress
· Duty owed? Yes, perfectly foreseeable
· No more double recovery worries b/c loss of services is its own claim
· Legis didn’t act, but this is common law, so courts have authority to instate.

Bystander Liability
· Should we have bystander liability for non-married persons? Is the functional test a good thing?

· Pros

· Portee - intimate family relationships. Family is broad: it doesn’t just say “marriage”

· Public policy - we want people in these sorts of relationships to be protected

· Cons

· We may need a bright line. The court likes simple tests!

· We should just leave it to the legislature rather than making court-imposed laws

· Possible double liability/double recovery. There’s a crossover between bystander liability and loss of consortium.

· Public policy - we want to channel people to get married in order to get these benefits

· Dunphy v McGregor (NJ 1994): unmarried, cohabitating enfianced couple at side of road, male fiancé is killed right before female fiancé’s eyes; usually bystander liability is only for married couples

· Holding: bystander liability extended to cohabitating fiancés (in NJ) AND bystander liability test becomes functional (see below)

· 2 applicable tests:

· Portee (NJ’s 1st bystander liability case) Test: 

· 1) Death or serious physical injury of another caused by D’s negligence

· 2) Marital OR intimate, familial relationship
· 3) Observation of death or injury at scene of incident

· 3) Resulting in severe emotional distress

· Functional Test for closeness of relationship:

· Duration of relationship

· Degree of mutual dependence
· Extent of common contributions to a life together

· Extent and quality of shared experience

· Whether members of same house
· Emotional reliance on each other

· Particulars of day-to-day relationships

· Manner in which they relate to each other

· Dillon (CA) = 1st bystander case EVER; same court refused to extend action to cohabitating couple b/c needed to preserve bright line test and unreasonable extension  of liability for Ds

· BUT NJ is diff b/c didn’t continue to expand liability like CA did

· Reasoning for expansion when none in CA: 

· No real expansion of duty of care

· Totally foreseeable plaintiff (and luck of the draw in first place if wife or not) - “particularized foreseeability”

· Parameters of the Portee test sufficiently constrain liability 

· Indicates that marriage is a “hastily drawn” line

· NJ bucks tradition!

· Dissent: must ALWAYS have arbitrary limitations no matter where put the line; this is slippery slope

· Society expects the “hastily drawn” line of marriage. It’s only foreseeable if the people are MARRIED.

· The functional test is also intrusive (sexual fidelity, commitment measured by time intervals, economic interconnectedness and estate plans)

· BUT, majority says it’s already intrusive b/c of damages assessment

· We give benefits to married v. not married couples ALL THE TIME!!

· There will be a HUGE net increase in tort claims brought.
Spousal Testimony
	Spousal Confidential Communication Privilege
	Spousal Testimony Disqualification

	Prevents testimony regarding confidential communications between spouses (UNLESS BOTH spouses consent)
	Prevents a spouse from being forced to be a witness against his/her spouse

	Covers confidential communications between spouses (includes actions if they are intended as communication; i.e. pointing, nodding)
	Covers everything a spouse knows (BUT carve out for communications, so primarily covers what spouse saw)

	Must be married at time of COMMUNICATION
	Must be married at time TESTIMONY is sought

	Applies to ALL proceedings
	Applies to proceedings brought against the spouse (typically)

	NO ONE can testify re: communication
	ONLY the spouse may NOT testify

	Lasts forever (even if the spouse dies or if divorced!)
	Lasts for the duration of the marriage (if divorced now, no more disqualification)

	· Privilege does NOT apply when spouses litigate against each other

· Typically, privilege does NOT apply if spouses are “partners in crime” 
	Spousal testimony is NOT disqualified when spouses litigate against each other = CAN testify about other spouse.

	The ONLY type of spousal privilege that NYS has!
	Under FRE, post-Trammel, witness-spouse holds the privilege, NOT defendant spouse!
· States can have a diff rule


Spousal Confidential Communications Privilege:

· NYS ONLY has this type of privilege.
· Broadest definition of privilege: anything said between married couple in private (assumption of intention to keep private)

· Pros (outweighs the value to society of getting the evidence)

· social engineering/channeling

· privacy of home

· trust and security in marriage

· Cons

· keeps out evidence that we may want in order to convict criminals

· truth may be more important than confidence in marriage

· why draw the line at marriage? (why not your mom? or your friend?)

· worried about the dangerous side of privacy (DV and stuff) 

· BUT family violence = exception to privilege!
· partners in crime (BUT safety valve exists)

· Pragmatically, spouses don’t really NEED privilege in order to talk w/each other, so balance is off

Spousal Testimony Disqualification:

· NYS does not have this; it only has spousal confidential communications!

· Trammel v US (SCOTUS 1980): Drug trafficking; wife was involved but the husband was the kingpin, so prosecution wanted wife to turn state’s evidence against husband. 
· OLD (federal) RULE = Hawkins, which barred testimony of one spouse against the other unless BOTH consented, BUT in effect it meant the D-spouse always blocked it. (Husband was trying to invoke the rule here, to prevent wife from taking deal and testifying.)  

· Holding: NEW (federal) RULE = witness-spouse holds the privilege to refuse to testify under spousal testimonial disqualification privilege (no longer defendant spouse). Witness spouse may not be compelled to testify NOR prevented from testifying. 

· In this particular case, spouse chose to testify so she gets to.

· Reasoning:

· Historical reason for rule = D could not testify on own behalf AND coverture = husband and wife are same

· Women are not property: FREE WILL!

· Confidential marital communications are already protected, so marriage is still protected

· Plus, there are a lot of exceptions out of these privileges anyway (spouse on spouse crime, crimes against spouse’s property, crimes against children of either spouse)

· There’s a difference between letting your house be your castle and letting you turn your house into a den of thieves → we should let in some evidence when the witness wants to bring it

· If spouse is agreeing to testify, then there probably is little of marriage left to be preserved (BUT could just be prosecution breathing down neck)

· Good things about Trammel:

· Protects weaker spouse (usually woman)

· Not so much negative effect on marriage b/c probably has broken down anyway if one spouse will testify against other (SCOTUS reasoning above)

· Problems with Trammel rule:

· Govt abuse: Prosecution can now threaten witness-spouse (probably more vulnerable spouse) into taking deal whereas before pressure would do nothing, so pressure on witness-spouse would never be brought 

· BUT in Trammel at least, wife did commit a crime. This may not be pressure to testify so much as a way out of trouble.

· Negative effect on marriage: witness-spouse has to choose between self and D-spouse

4. Marital Rape
· Pros (reasons to differentiate marital from regular rape):

· Privacy: protecting sanctity of relationship (based on line of Griswold cases)

· Facilitation of marital reconciliation (if state steps in, then breaking up chances for reconciliation)

· Vindictive wife (gaining leverage in divorce suit)

· General consent to sexual relations in marriage (issues regarding determining consent more complicated)

· Mens rea difference in marital rape v. stranger rape (whether man thought he actually did something wrong)

· Important diff: invasion of sexual privacy (stranger) v. betrayal (more emotionally-linked, private sphere)

· Cons:

· It’s a crime; should be punished 

· Marriage is an inherently dangerous state; power is already imbalanced
· Men are bigger, richer, stronger
· Reconciliation is unlikely if been raped (and normatively not something we want)

· State intervention doesn’t destroy marriage; it’s the rape that does this.
· Counter-Griswold: women should control own reproduction
· Jill Hasday Article

· Tension between privacy rights and vulnerability of being in marriage

· MPC: has a special exemption for marital rape (when a man has sex with a woman “not his wife”)

5. Domestic Violence
· Ex parte hearings (most juris have this):

· Standard of proof is LOW, unclear (very little process or procedure required)

· Emergency tort claim (one private person v. another); without accused being present, court can:

· Forbid accused from seeing spouse or children

· Exclude from home 

· Force to pay temporary spousal support and child support

· In most areas of law (especially when privacy rights involved), we give accused the opportunity to be heard (especially if there is no notice) BEFORE taking away rights (Due Process)

· Pros/Reasoning for Ex Parte:

· Imminent danger of SERIOUS harm to victim (distinctive setting of the special context of family home) (state action must be immediate)

· Alternative of holding a full hearing is too dangerous: takes lots of time, situation is not diffused

· People generally don’t accuse family members of crime; when do, should take it seriously (shame and privacy aspects keep a lot of potential abuse cases out of courts)

· Only temporary, so not too much of a Due Process concern

· Any Due Process concerns are cured by prompt hearing after issuance of order
· Cons:

· Due Process issues

· Really serious practical implications: not being able to go home

· Can be abused by batterer against victim
· Virginia’s mandatory DV arrest law:

· If DV claim, police must:

· Determine if there is probable cause to believe DV occurred; AND

· If so, must arrest the MAIN aggressor
· Liza Mundy article

· Husband and wife have argument in office; wife arrested for tearing his shirt

· Father slaps teenage son at baseball game (but Liza indicates that there was more to the situation, like son was totally rebellious)

· Peanut butter jar (wife threw PB jar at husband, later they are all sad)

· Pros/Justifications:

· DV is a serious and hidden, recurring problem, so MUST do something, even if only to diffuse the situation
· People usually don’t report AND cops usually don’t arrest (remove police discretion b/c “good ol’ boys” network AND police identify w/alleged abuser a lot)

· Change the culture surrounding DV (make everyone take it more seriously) → leads to deterrent effect

· Stops abuse of use of the police b/c will take the calls much more seriously

· Nature of victims: lots of them don’t want to press charges in the end (b/c relationship involved)

· Cons:

· Population of the most seriously, repetitively harmed victims won’t call the police in the first place
· Issues of notice: may not actually know about law

· An arrest that follows you around like it was a conviction, even if dismissed in the end

· Could be a pro, if repeat offender who gets away with it

· Some juris have the power to expunge record of arrests

· Balancing issue: should the average citizen risk arrest record for DV to protect those in serious danger? Probably yes.

· Police have an independently important role as diffusers of tension alone, and if people involved are worried about arrest, then won’t call to diffuse
· The wrong people are getting arrested (not serious cases) = Liza Mundy article

· People v. Humphrey (CA 1996): murder case; wife shot abusive husband

· Court recognizes battered women’s syndrome is relevant to reasonableness inquiry in self-defense!

· Issue: whether a reasonable person in wife’s circum would have perceived a threat of imminent injury or death.

· Mass. Statute (2005) (p.304-6): example of a DV law (temporary order of protection)

· Includes cohabitation
· Cause or causing physical harm OR fear of serious imminent harm
· C.O. v. M.M. (Mass. 2004): teenage boy takes teenage girl home and forcibly sexually assaults

· Issue: does this fit into DV law for final abusive prevention order? (Needed to be substantive dating relationship, since not married or blood relationship)

· Holding: NO substantive dating relationship b/c weren’t a “couple;” had only gone on 1-2 dates, so NO abuse prevention order.

· Mother seeking this.

· Turner v. Lewis (Mass. 2001): paternal grandmother has custody of grandchildren; mother (with drug problem) physically abuses grandmother, who now seeks protective order

· Issue: “related by blood”?

· Holding: YES, get protective order b/c both grandmother and mother related to child, so “related by blood.”
· Reasoning: Law is meant to prevent violence in the family and family structure is evolving.

· Dissent: (textualist) not related by blood. WTF?
D. Entrance into Marriage: Who can get Married?

· Mental incapacity:

· 33 states limit marriage for mental retardation;12 states + DC  = void from inception; remainder of states = voidable if show person incapable of consenting to contract
· NY Dom. Relations Law Art. 2 §§ 

· 5: void marriage = incest (as defined); civil and criminal penalties (including for officiant who knows of incest and marries anyway)

· 6: void marriage if more than one spouse at a time; 

· If annulment, divorce after 1967, or dissolution for abandonment, then not married anymore

· 7: Voidable Marriages: under age of legal consent (18) at discretion of the court, incapable of consenting b/c of want of understanding, incapable of entering b/c of physical cause, force/duress/fraud, incurably mentally ill for at least 5 years

· 8: gets rid of inability to remarry after divorce for adultery

· 10: marriage is a civil contract, so need parties capable of consent

· 10a: same-sex marriage, can’t discriminate when giving marital benefits based on same-sex marriage

1. Incest (void)

· Singh v. Singh (Conn. 1990): Uncle and half-niece from Guyana got married before they knew they were related. Then got annulment when thought were uncle/niece, but wanted reinstatement when found out uncle/half niece. (Intricacies of INS laws; would have had a period of NO marriage, so wife would have been illegally in US, and would be deported for 2 yrs.)

· Holding: not reinstating marriage; still incest, even when half-blood relation

· Reasoning: statute does not talk about half-blood at all and case law construing adds in half-blood for other relations

· VERSUS: NY law that specifically talked about half-relations for some relationships but not for others

· Compare to In Re May’s Estate (both half-nice/uncle relationships):

· Void marriage here, upheld there

· Marriage in Singh was NOT legal where took place, but was in May

· In May, wife/half niece was dead. Children already born, no more ickyness going on. It was more of an equity issue to the poor widower. In Singh, though, they were going to keep being icky.

· Procedural craziness in Singh: asking for an annulment of an annulment

· WHY do we care about incest?

· Birth defects (especially when VERY close blood relationship)

· Kershaw “Shaking Off Shame”: birth defects not that common among cousin babies and sometimes cousins just fall in love with each other

· Writer married cousin

· Compares to same-sex marriage slippery slope arguments

· BUT: also block adoption, non-blood relationships
· Supports laws which allow some incest ONLY if sterile or too old to reproduce

· Even though not actually much of a risk for not-too-close relationships, this is still a widely-held belief in society

· BUT: don’t force genetic testing of couples to keep out diseases in children (under-broad rules re: marriage)

· Over-broad as well: allow marriage of people w/serious diseases in genes (Tay-Sachs, Sickle Cell)

· Margaret Mead: make sure that children can develop trusting relationships, so keep sexual relations between the married couple. Don’t confuse sex and family! Permissible and impermissible sexual relations; among those you don’t have sex with you can develop trust

· Social intermixing - broaden circles of society

· Levi-Straus: basis of incest taboos in nature is NOT natural selection (b/c if allowed, then weak alleles would get weeded out of populations), so must be something else:

· Family is building block of social structure (consanguinity alone is isolating)

· Diversify life experience (don’t want people growing up together to intermarry and create an apocalyptic future!)

· Power dynamic issue (authority figure marrying subordinate in family relationship coercion issues): 

· Aligns w/ type of incest NOT solely based on consanguinity 

· Back v. Back (Iowa 1910): Stepfather marries stepdaughter after divorcing wife/mother. 

· Statute says you can’t marry your “wife’s daughter”, which is interesting b/c there’s a separate statute for bigamy, so already prevented from remarrying WHILE married; therefore statute SHOULD be preventing from remarrying stepdaughter if no longer married to wife

· Stein: Statute actually says this to prevent marrying daughter after wife DIES (stays wife after death), not if divorce (relationships of affinity survive death)

· Court actually said that when wife divorced stepfather, stepdaughter no longer “wife’s daughter” and the marriage was legit.

· Also no genetic concerns. 

· Note that there was some creepy stuff involving 4 kids in 2 years; at least premarital sex possibly causing divorce of mother

· Contemporary cases: Brady Bunch - step-sibling teenagers meet at parents’ wedding and fall in love. Court allows them to marry by saying incest doesn’t apply to adopted siblings. 

2. Age (void or voidable?)

· All states have age restrictions on entrance into marriage, some have loopholes allowing parental consent and/or judicial discretion 

· Statutes with parental consent loophole assume parents have their kids’ best interests in mind (if not, just temporary)

· Age of consent rules for marriage not unconstitutional b/c denial is only temporary
· These are voidable marriages (other types include force, fraud or duress)

· Moe v. Dinkins (2d Cir 1982): 15 year old and the 18 year old have a baby and want to get married. 15 year old’s mom prevents marriage so she can keep getting welfare benefits. 

· Holding: gotta follow the statute, wait until you’re 18 if no parental consent

· Plaintiffs argued that at a certain age the court could use its discretion to overrule the parents

· Ct says no b/c statute does not say so

· State’s interests:

· prevent unstable marriages

· protect minors from bad decisions (parens patriae) 

· P tries to argue fundamental right to marry (Zablocki line of cases), but court says is only temporary (not an undue burden - though this wording was not in SCOTUS jurisprudence yet at this point, pre-Casey)

· Ct: Since child laws are upheld all over, just do rationality review. (= easy to overcome!)

· Ct: This is just a waiting period, and waiting periods are already upheld for divorce (importance of decision analogy)

· Plus, they could go to another state and get married

· Raise age of consent for marriage to post-25?

· Pros:

· More mature, less divorce (as shown by stats)

· Cons:

· More babies out of wedlock

· Disputes won’t get into family court

· We’ll continue to have problems w/ economic commingling, cohabitation, and children, so courts will continue to get involved, just not under clearly defined laws (wasteful, inefficient)

· This is why divorce is so USEFUL!

3. One at a time rule (anti-polygamy, -bigamy) (void from inception)

· Constitutional Questions:

· Right to Marry (Zablocki, Turner, Moe, Keeney, Loving)

· Lawrence argument: privacy in intimate relations (adultery aspect + Scalia dissent)
· BUT Lawrence construed narrowly: ex. - sex toys are not intimacy, not protected under Constitution

· Free exercise of religion

· Reynolds (SCOTUS 1878 case saying polygamy is illegal, still cited today) - upheld conviction of a Mormon for practicing polygamy. Cited in Bronson.

· Public policy issues:

· Bad male-female power dynamics (men dominating women, b/c usually showing up in traditional family structure, fundamentalist, patriarchal religious CULTS = coercion issues)

· BUT women are less likely to seek help when being in marriage is illegal in the first place

· Increasing the harms by forcing everything underground (groups teach children to treat ALL outsiders as dangerous, so CAN’T seek help)

· BUT there are bad power dynamics in other marriages too (abuse, underage marriage, coercion)

· AND plural marriage doesn’t actually have to be disempowering to women. 

· Elizabeth Joseph, My Husband’s Nine Wives: polygamy allows women to be both career-driven and have a family - can be very empowering (sister-wives take care of each other’s children, leave children w/”family” instead of unknown day care, etc.)

· “feminist” argument

· BUT polyandry’s great: Elliott article: “Three men and a Woman”

· BUT even with one male-multiple women, doesn’t necessarily mean that male dominates (Native Americans)

· Potential for DV issues (related to power dynamic where entire structure of relationship is one man in complete control)

· Thompson article: “Memories of a Plural Wife” (very anti-polygamy: abuse of welfare system, DV, husband leeching off of wives and their children’s assets)

· BUT abuse could be less if the law could get involved

· FRAUD:

· Too many children being born as public charges, BUT we don’t limit children for married or unmarried in country

· Poverty associations b/c no two breadwinners in home and LOTS of kids

· BUT there’s no way to correctly fill out forms! (Marriage, single family home, etc. - don’t comport w/reality)

· Polygamy would make family law really complicated
· Complications of plural marriage: divorces, assets, intestacy, child custody, “primary caregiver” (may not even be related by blood), parental consent/legal custody

· Channeling function: deny polygamous marriage (concurrent polygamy) b/c believe marry your “soul mate” (“charmed circle”)

· If no longer want to be with someone, divorce them and move on! (sequential polygamy)

· Psychological benefits: reduce jealously, complexity, extra stressors
· BUT free will + the institution of marriage is not demeaned in any meaningful way (monogamous marriages continue to have same worth)

· NOTE: Arguments against gay marriage are often similar to arguments against polygamy

· Present situation:

· Under-inclusive: traditional marriages still can have DV, fraud, bad power dynamics, kids on welfare, too many kids, abuse, poverty

· Over-inclusive: some polygamous relationships could actually be healthy/better than the average marriage (we only hear about bad cases; where state gets involved)

· Criminal sanctions? (both adultery and bigamy in some juris)

· Anti-Mormonism?
· Fitness as parents? (presumption of lack of fitness as parent in some juris)

· Better option than present = drop criminal sanctions and unfitness as parents presumption, but don’t offer marriage (get rid of damaging underground aspect and part of moral disapproval) PLUS direct law enforcement to combat specific issues like DV & fraud, statutory rape

· This is the case in MOST juris

· BUT WHY do we make this into a zero sum game? There is not a shortage of marriage licences. 

· Short Creek Raid: It doesn’t work to leave polygamous colonies alone for a long time, and then raid them all without trying to fix the underlying problem.

· Bronson v. Swenson (D. Utah, 2005): Man was trying to get married to a second woman but judge wouldn’t issue marriage license

· It does not violate the constitution (freedom of religion) for the state to sanction polygamous marriages. 

· Even if there’s some kind of right being infringed upon, the state has a compelling interest
· You still have all your privacy rights
· Sanderson v. Tryon (Utah 1987): mother stays polygamous and father leaves; mother always had full custody and lower completely switches custody based solely upon lack of fitness of mother b/c polygamy

· Holding: no more presumption of unfitness corresponding to polygamous relationship (can’t make finding SOLELY on basis of polygamy of parent)

· However, “moral character” and “extramarital sexual relations” IS one of the factors to consider re: fitness of parent

· Gordon v Railroad Retirement Board (DC Cir 1983): Laws to prevent bigamy (sequential, in that neither wife knows about other) → most recent wife is deemed the one that matters for retirement purposes

4. Fraud (voidable)
· NY Dom. Rel. Law § 7 : marriage is voidable if entered into by duress/fraud

· If there’s consent, there’s no fraud!

· Ratification can made annulment unavailable. As soon as it becomes relevant, you have to speak up. Otherwise, just need to get a divorce
· Essentials View

· What is “essential” to marriage for purpose of determining fraud?

· procreation

· but you have to know that you’re unable to procreate and arguably that your spouse cares (NOT T v M b/c wife didn’t know she was impotent)

· religion
· agreeing to have a religious ceremony after a secular ceremony

· misrepresenting that the woman is pregnant OR paternity re: pregnancy (IF woman knew)

· Prior pregnancy, even years before marriage occurs, is also relevant

· venereal disease/tuberculosis

· consummation (in some juris)

· Virginity (in some juris/cases)

· Past relationship (including prior children)

· Sanity (or lack thereof)

· Intention to NOT have sex with wife (hidden)
· Prior criminal activities

· Questionable reasons: political views? financial situation (Schonfield granted an annulment where wife promised to front husband’s business)? ethnicity? citizenship? (courts have mentioned but never ruled)

· Problem: no clear scope/limits to “essentials”

· Johnston v. Johnston (Cal App 1993):

· Facts: Brenda married Donald thinking he was going to get a job and be a normal person. He turned out not to shower or seek work. He was also a drunkard and bad in bed. Wife seeks annulment to keep her assets.

· She had specifically asked him if he would shower and get a job, and he said yes, and so she was calling it “intentional and willful deception of deep personality characteristics”

· Holding: marriage is NOT voidable; no fraud occurred.

· The subject of the fraud must be the VERY ESSENCE of the marital relation before sufficient for an annulment (“Essentials view” to marriage)

· Other reasons NOT good enough to make marriage voidable: concealment of incontinence, temper, idleness, extravagance, coldness, or inadequate fortune 
· Issue: improper for courts to become involved in details of marriage re: issues that are very subjective (petty cases)

· PLUS, she can always get a divorce

· Subjective Materiality View

· TEST: Person A asks Person B a question before marriage and B lies. B knows A wouldn’t have married B without that response.
· Problems: 

· Opportunity for lying (later)

· Problems of proof

· This is a case where you should just get a divorce; basically, you don’t like your spouse. Annulment should be a special remedy

· SO subjective that we want to add in a reasonable person test (like Kober)
· Kober v. Kober (NY 1965): Woman ended up married to a former Nazi prison guard who is a total anti-Semite. 

· Holding: Marriage is voidable for fraud. Wife gets annulment.

· Objective materiality test? “Material to that degree that, had it not been practiced, the party deceived would NOT have consented to the marriage and is of such a nature as to deceive an ordinarily prudent person.” 
· Reasonable person would have:

· Been bothered/not married.

· Been deceived

· Subjective/objective materiality

· Does it matter to you?

· Is it the kind of thing that should get someone out of a marriage?

· This would likely NOT meet the “essentials of marriage” test, so good to have materiality test, BUT court does talk about anti-Semitism as a disease (so somewhat justifying under test)

· Side note: wife NEVER asked! Ct says clearly was putting on a front.
· Lester v. Lester (NY 1949): legal professor who creates pre-marital contract saying he was only marrying wife b/c of duress (she said she would kill herself AND would blackmail him at place of employment); wife tries to get divorce from bed and board ($)

· Husband tries to use pre-nup to get marriage voided under:

· 1. theory of sham marriage (contract showing this)

· 2. theory of duress 

· NY Ct: bullshit. This is not duress. This contract is unenforceable.

· Trying to contract around the marriage is voidable as a matter of public policy. (This is STILL the law.)

· Pre-planned. Not cool.

· BUT: marriage procured in actual coercion/duress is regarded ab initio as if it had never been entered into at all (voidable)

· Reasoning: husband stayed w/wife for 10yrs!! Could have done something earlier. (Can’t claim duress for such an extended period of time)

5. Impotence (voidable)
· T. v. M. (NY 1968): Wife couldn’t have sex (pain, possibly mental), and had a splash pregnancy; wife tried to deal with problem; husband waited for over a year before seeking divorce (good faith).

· NOT about procreation, is about sexual capabilities (wife as passive sexual object)

· Consummation often either common law or statutorily defined as part of the marriage contract

· HOLDING: Annulment at husband’s request entered on grounds of impotency of wife (doesn’t require fraud - and none here)

· 2 kinds of voidable marriage based on impotency:

· fraud

· neither party was aware

· Side note: in NY, would have to try to get voided under “physical cause” (Dom. Rel. Law: “incapable of entering into married state through physical cause”)

· kind of vague statute

· doesn’t say anything about procreation/penetration/fertility

· Ratification (not on these facts):
· If husband knew couldn’t have sex but married anyway, then have ratified that condition

· here, ratification would’ve been 1-2 years, but it’s kind of vague

· Waiting: once it’s clear that have voidable condition or fraud re: voidable condition, can’t WAIT! MUST go to courts.

· BUT sometimes courts say: if was really important, you should have asked!

· NOTE: If a marriage is void from inception, ratification would not save the marriage
· Privacy 

· Permission of one spouse is sufficient to allow state into marital bedroom. Idea is that usually state interference is beneficial to the less powerful party in the marriage
· By inviting in a third party, you’re inviting in the state (ex: menage a trois)

6. The Transgender Cases

· Consummation for purposes of transgender: penetration into something like a vagina?
· 2 different ways to deal with definition of “sex”/”gender” 

· NJ and Texas both did not allow same sex marriage, but b/c defined “sex”/”gender” differently, transgender cases came out differently
· Definition of “sex” really depends on the jurisdiction. NY State, NY City, and federal gov’t all have different definitions

· MT v. JT. (NJ 1976): context = one party seeking support and maintenance 

· Sex is “sex of [current] presentation” or “medical sex”. If sex reassignment surgery is successful and you can function as the new gender, there’s no reason not to be identified as gender you identify with

· Doctor’s testimony that MT is now a woman after sex reassignment surgery and hormones

· Could have found for MT under putative spouse doctrine (thought that were married and weren’t through no fault of own)

· Littleton v. Prange (TX 1999): Context: wrongful death suit,  MTF transgender wife trying to collect damages

· Court says “sex” is fixed at birth - sex at birth is sex for life
· Post-Littleton: Jessica and Robin Wicks → lesbian couple allowed to get married b/c one was MTF (birth certificate said male!)

· Legislative options to undermine Jessica and uphold Littleton

· do nothing after bitching a lot

· adopt “medical sex” model (overrule Littleton)

· do a combination of birth sex AND sex of presentation (need both to get married) → only a MTF transsexual can marry a FTM transsexual

· equal protection?

· Whole point of this holding was conservative values channeling (but it backfired with Robin and Jessica)

· Dissent (Lopez): sometimes there are mistakes on birth certificates! How do we distinguish one type of birth certificate change from another? Should just look at the most recent birth certificate. 

· Trying to use a technicality to get the same result as MT v JT

· Concurrence: what do you do about intersexual people? (male under some indicia and female under others)

7. Same Sex Marriage 

· Issue of “wedlock” for gay married couples: get married one juris where allowed and then marriage not recognized in other juris, so can’t get divorced!

· DE = as part of gay marriage, agree to give DE juris over divorce (if can’t get dissolution in their own state) (comity issue?)

· Pro:

· Loving: marriage as fundamental right (and Zablocki)

· Plus, substantive due process right to privacy (going back roots)

· Equal Protection:

· Gender/sex discrim: woman can’t do same thing as man = marry woman

· Sexual orientation discrim: gays can’t marry who they want to marry, but straight can (Romer, Lawrence lang)

· Right to marry person you love (freedom of [intimate] association)

· Freedom of religion (Turner lang) - fails 

· Counter to definitional con: religions DO recognize gay marriage (Episcopal, Unitarian)

· Statutory argument (textual): if no man-women-specific lang (always loses)

· Channeling argument: marriage is building block of society, has civilizing effect (conservative view in support of same sex marriage)

· Stop Wild West cohabitation: less adultery, more serious about commitments

· Also bring these people out into society
· Characterizations of what right is:

· Focus on children: losing rights that other children have b/c parents can marry

· Analogize to interracial marriage battle: does court want to be VA or SCOTUS in Loving?

· Characterize as love, intimate assoc, etc. (for fundamental right to marry person of choosing)

· The con arguments actually are not arguments against same sex marriage, they’re arguments for opposite sex marriages. There’s a substantial difference!

· We don’t have a shortage of marriage licenses. (Kaye dissent in Hernandez)

· If we really want to protect children why not protect as many children as possible? 

· Just because same sex couples usually intend to have kids doesn’t mean they’re more prepared (need protections of marriage and divorce - unintended consequences)

· Con:

· Deference to legis: courts are not lawmakers; public opinion should decide such a contentious issue

· If silence from legis in this climate OR proposed and failed bills, then legis has spoken

· Statutory argument (intent): legislators weren’t thinking of same sex couples + use male/female specific type words (groom, bride, etc.)

· Definitional argument of “marriage” in general: Bible (Judeo-Christian tradition, incorporated into common law?), Black’s Law

· Court shouldn’t be making massive changes to fundamental building blocks of society (a la one at a time rule)

· All recognized religions throughout world against this

· Tradition/Originalist Argument: fundamental rights are BACKWARD-looking (what was right at inception of Constitution? Not gay marriage)

· Recharacterize fundamental right: marriage is fundamental but gay marriage is not

· Similar argument: gender restrictions not undue burden. We allow other restrictions (age, etc)

· Lawrence specifically said it was not discussing gay marriage; Zablocki/Loving/Turner did not even contemplate same sex marriage

· Equal protection: sexual orientation not a protected class; survives rational basis (easy); legit state interests = 

· Child-rearing: studies don’t yet show effects of same sex parents (gender roles)

· procreation: survival of species (NOT required that regulation be narrowly tailored to legit state interest, so ok that some marriages do not involve procreation)

· WA, OR, MD, NY, some MA have accepted some version of this argument

· escape route from intermediate scrutiny: administrative convenience could justify it (Nguyen)

· Slippery slope: what’s next? Polygamy, marrying your dog?

· Procreation argument:

· Traditional procreation argument: use marriage as a way of protecting and encouraging important goals of procreation
· BUT over and under inclusive

· BUT rational basis low threshold
· Channeling

· “unitive sex acts” - we only want people to have penis-vagina sex (even though doesn’t always result in procreation; we want to channel toward this)

· Make bisexuals have babies (marry someone of opposite sex)

· Hernandez (NY) “accidental procreation” argument: need to give special protections to accidental pregnancies NOT to pre-planned perfect gay families
· Still good law in NY

· Marriage is about protecting children by incentivizing marriage when children arise (see Nguyen)

· BUT there are instances where same sex couples can have accidental procreation:

· Rape

· Unintentional parenthood (adopt family member’s children when accident, etc. - guardianship)

· Related to consummation argument (T v. M)

· Baker v. Nelson (Minnesota 1971): 1st same sex marriage case with an appellate decision

· Plaintiff:

· Statute does not say explicitly that marriage is between man and woman (plain text argument)

· Loving part 2 (fundamental right to marry)

· Sexual discrimination (MN has equal rights amendment, strict scrutiny for gender classifications. Can characterize this law as “man can do something woman can’t, i.e. marrying a woman”_

· Sexual orientation discrimination (rational basis)

· Court:

· one man, one woman: history, statutory law

· marriage involves procreation and child rearing (if you make it voidable on procreation grounds then it must be important); therefore discrim here is not irrational or invidious
· survival of the species

· marriage is a building block of society (and somehow having more people getting married is bad for this...?)

· Loving is limited to racial distinctions: marriage is a fundamental right; but ONLY race is an impermissible basis for restriction. Same sex restrictions don’t rise to the same level.

· Goodridge v. Dept of Public Health (Mass 2003) 

· New federalism: MA Constitution requires state to marry same sex couples

· Denying same-sex partners the right to marry doesn’t even pass rational basis, so didn’t decide whether this gets heightened scrutiny

· see this as flat out prejudice, arbitrary deprivation
· Reasoning:

· marriage is an individual right, not right of couple

· Changing views on what is “invidious”

· Fundamental right of privacy; self determination

· Dismiss arguments from State re:

· child rearing

· “optimal child rearing setting” is basically just sexism

· preserving resources

· changing nature of marriage

· immorality of the gays
· Legislature is limited by Const. so can’t just leave it to them

· Court gave legislature 180 days to make the changes

· Legis certified question to MA Sup Ct re: legality of civil unions: 4-3 decision paralleling Goodridge that violates EP
· Dissent: legislating from the bench

· Hernandez v. Robles (NY 2006): Denying marriage to same sex couples not a violation of equal protection or due process under NY State Constitution 

· Majority (Smith): 

· Leave the decision to the legis (feels vindicated now) = public discourse, carefully drafted law (more popular support)

· BUT!!! permanently depriving this group of const right!! No recourse if legislature takes it all back. 

· Loving says that the duty of the court is to find the constitutional right here. This case trivializes a serious constitutional concern by punting to the legislature.

· Jurisdictional issue: 

· Many states pass one man-one woman constitutional amendments or statutes

· Some states legalize gay marriage or some semblance of it

· BUT what about state where NEITHER (WY and NM as example)? Could recognize same sex marriages from other juris for the purpose of divorce in this juris.
· Not exactly marriage:

· Civil unions 

· VT (old law b/c now recognize marriage) and NJ (judicial): same sex couples get same benefits as married couples, but don’t use the word “marriage”

· DE, IL: legis passed civil union laws w/out const requirement per courts

· No fundamental right to the word “marriage”, just fundamental right to marriage benefits

· Plessy “separate but equal” issue (why not Brown-like const problem?)
· Distinguish Brown: the worry there was “separate but equal” was not in reality ‘equal”

· Counter: psychological stigma. AND there are kids. 

· Issues with civil unions

· don’t get comity (can’t control what other states will recognize and civil unions don’t have universal meaning - unlike marriage)

· not recognized in the same way under federal law (below)

· interferes with privacy right b/c checking “civil union” box instead of “marriage” forces people to come out

· Domestic partnership states slightly different (CA)
· not holding yourself out as married, but you get some benefits of marriage
· Marriage (CT, MA, Iowa): not having the word “marriage” is an equal protection violation

· Federal law:

· Defense of Marriage Act defines marriage between one man-one woman AND says states don’t have to recognize same sex marriages from other states (encourages lack of comity)

E. Alternatives to Marriage (strongest to weakest) 

· **NOTE: a lot of jurisdictions only have marriage
1. Covenant Marriage: restraints upon entrance and restrictions upon divorce (requires premarital counseling and ONLY fault-based divorce PLUS pre-divorce counseling. “Make all reasonable efforts to preserve the marriage.”)
· 3 juris: AR, AZ, LA; only 1-2% of marriages in these juris (mostly religious traditionalists)

· special application

· Based on precommitment theory (Odysseus and the sirens)

· Increases state intrusion into marriages (counseling and ability to leave marriage), but also could increase privacy (b/c can’t bring state into marriage unless fulfill stringent requirements)
· To get out of a covenant marriage:

· Need to prove: adultery, serious felony, abuse, abandonment, separation agreement + live apart for 1 year, live apart for 2 years, intemperance + another ground

· Need to go through marital counseling
· Comity issue: can you get a regular divorce in other states? 

· May be analogous to a choice of law clause in a prenup
· Pros

· stabilize marriages, good for kids?

· forces people to contemplate seriousness
· bragging rights

· Cons

· people will cheat the system, just like fault based divorce

· in reality people actually aren’t aware of what they are getting into
· counterpoint: free agency
· does not protect DV victims (Spaht)

· BUT technically one of the faults allowed is abuse

· New Paternalism
· reinforces gender roles

· Religious implications of the word “covenant”

2. Common Law Marriage
· Definition: “non-ceremonial” way of getting married, doesn’t require state participation
· 10 juris recognize this (as long as marriage wouldn’t be void in the first place); common law marriage does NOT exist if juris does not recognize it

· Alaska example: mistake of law that thought common law marriage existed in this juris does NOT work under putative spouse doctrine (tried to use for spousal testimonial privilege)

· BUT this may be possible in some other juris (to combine putative spouse and common law)

· You can’t just break up, you have to actually get divorced OH SNAP

· Test:

· able to marry

· intent and agreement to be married

· so NOT Marvin v. Marvin (b/c Lee says doesn’t believe in marriage)

· continuous cohabitation (usually for some period of time)

· consummation (not very specific)

· some kind of public declaration of being married; “holding selves out”
· Reasoning for having this: frontier states (so many juris abolishing this b/c not so burdensome to get official marriage anymore)

· Mainly comes into play when death or benefits:

· Comity applies!

· NY couple example: “wife” of teamster gets benefits b/c summered in Florida (where common law marriage recognized) and held selves out as married with intent

· In re Estate of Love (Georgia 2005): Arnold and Barbara were not technically “married,” 

· Arguments that they were married: they held themselves out, signed letters, had rings, had joint debts, were beneficiaries of each other’s insurance policies, were cohabiting and presumably consummating. 

· Counterevidence: wife told sister that she didn’t want to marry Arnold b/c he cheated. On formal docs she put “single” or labeled him as “other”

· BUT this could be not wanting to explain to people, or not understanding common law marriage, or fear of being considered a liar
· It’s not clear that people have to be aware of common law marriage in order to get one

3. Putative spouse doctrine: due to no fault of own, thought were married (fraud, improper marriage license)
· NOT incest, etc.; NOT common law marriage when doesn’t exist in state

· Dentist who marries receptionist in sham marriage (actor as officiant and shredded license); he kept everything in his name and bailed after kids and 17yrs. Court held for wife.

4. Civil Unions/Robust Domestic Partners
· Some juris offer this OR marriage to hetero couples (NV, IL, DE and HI) with identical legal implications in that juris

· BUT issues of comity (since these titles are so new, in minority, and variable amongst states)

· Also side note: CA (and others probably) require heterosexual partners to get married and homosexual partners to get domestic partnership (no choice for heterosexual partners)

· Domestic partnerships more of a West Coast thing, civil unions more of an East Coast (plus HI) thing

· Civil unions began in 2000 (20th century concept)

5. Cohabitation
· Marvin v. Marvin

· ALI proposal: it’s just like common law marriage - no need to register, you get the status without the ceremony. Default rule (no implied contract required)

· Some juris worldwide have recognized some form of this: Canada, Australia, NY for public housing

· BUT no US juris have recognized for standard legal purposes

6. Weak domestic partners/reciprocal beneficiary/designated beneficiary
· Colorado, Maine, Wisconsin, Maryland

· Small subsets of marriage benefits available (about 10 benefits of marriage)

· CO has a form for “designated beneficiaries” where you can check off each benefit like a menu

7. Abolishing Marriage
· Dershowitz: get the state out of the business of “marriage” (just issue civil unions) and let churches, mosques, synagogues, etc. do “marriage” (just changing terminology)

· BUT first amend issue for non-religious: don’t want to affiliate selves with religious org just to get term “marriage” 

· Could become a black spot/brand/negative identifying factor that one ONLY has civil union (branded as non-religious)

· Perverse anti-channeling function: forcing couples to choose ONE group that aligning self with in society (life-long association)

· Discouraging religious harmony by encouraging differentiation amongst already disparate groups

· Forces redefinition of fundamental right to marry: how reconcile idea that “marriage” doesn’t matter when lang in Turner says it goes beyond benefits and into love/spirituality (though there is debate over what that language means

· Also redefinition will cause huge public backlash
· Completely abolish marriage (radical gay culture)

· One-on-one partnerships are based on old conceptions of power (subjugated party); can’t completely wash this taint away; best to just abolish.

· BUT problem: fundamental right to marriage

· Courts are split on this: fundamental right to “marriage” or to state benefits (at least if others are getting them...), or cohabitation etc.

· Zelinsky: replace civil marriage contract and benefits with only private contracts; state shouldn’t be involved in marriage except to extent that enforcing contracts

· No legal definition or status

· Each organization or religious institution can create own marriage or relationship contract (Turbo Tax)

· Problems: 

· Benefiting the savvy and wealthy over others (b/c can form the ultimate contract)

· BUT we allow this for prenups

· Could have certification and approval process for some contracts (ALI, bar-approved, etc.)

· Majoritarian views of Christian marriage will likely dominate market and keep minority groups from even being given options (b/c no market for them)

· Would have to COMPLETELY revamp health care and tax systems

· Lead to discrimination (people could just say “no marriage contracts to black people”), polygamy, incest (chaotic free for all)

· Could lead to really bad contracts a la Spires
· How would courts enforce? Still would need default rules of govt recognition for both enforcement of contracts and cohabitating couples without any contracts, so what’s changed?

· Indeterminacy: you don’t know if you even have an enforceable contract until you need it to be enforced (no existing case law)

· It’s simple but still dreadful b/c we need default rules

· Public policies would be challenged left and right: incest, polygamy, etc.

IV. GETTING OUT OF MARRIAGE

· Fundamental Right to Divorce?

· Boddie v. Connecticut (SCOTUS 1971): Connecticut divorces cost about $60, which for some very low income people was a huge burden

· Holding: Due process has been violated - cost requirement offends due process b/c forecloses a party’s meaningful opportunity to be heard (analogize to D in most cases b/c forced to use court services)

· Cops out on the fundamental right, but still indicates that people need to have some way to get a divorce

· No good “countervailing state interest” of avoiding frivolous suits and allocating scarce resources (+ alternatives available to achieve these interests)

· Sosna v. Iowa (SCOTUS 1975): Mom moved to Iowa and sought a divorce there, but state wouldn’t let her b/c she hadn’t lived there long enough
· Holding: It is constitutional for a state to impose a durational residency requirement in order for a citizen to seek divorce in that state

· States traditionally have control over family law

· Plaintiff argues that this is an invalid infringement on the exercise of the right to travel
· notes that other durational residency cases are held unconstitutional (Welfare, voting, medical care) b/c state budgetary and record-keeping interests are not enough to outweigh the rights in question

· Court responds that this is not an irretrievable foreclosure of divorce, it’s just a delay. There are major interests at stake that include: property, custody, comity (states need to be careful about stepping into each other’s jurisdictions)

· Brarshall dissent: Harms of having to wait a year for divorce are significant - can’t distinguish it from welfare/voting

· Pro: right to divorce

· Not having divorce is an undue burden on right to marry (prevents some from getting married if they’re already married)

· We understand right to marry and right to divorce differently now, so use updated standard as baseline (Bowers to Lawrence change in social mores = change in rights)

· Dinkins, Sosna do not say that you can never get a divorce → just indicate some acceptable limitations (time limit, change juris). Implies that there is some kind of right
· “Wedlocked” = unable to get out of the marriage (problem in same sex couples)

· You can’t visit a jurisdiction to get divorced (but can for marriage), would need to move to the state where got married to divorce!

· BUT reasons for domicile requirement in order to divorce:


· Stop juris shopping (for most advantageous distribution of assets: unfair to spouse)

· Stop rush to courthouse

· Divorce shouldn’t be too easy

· DE statute: parties who get civil unions in DE are forced to agree to continuing juris in DE IF they can't get a dissolution in their own state

· See Boddie
· Against: right to divorce

· Seems to be historical basis for right to marriage, but there isn’t so much in divorce

· Permanent separation could be enough

· Not prevented from intimate associations b/c you’re still married. Could be married but separated and living with your new lover

· Cohabitation as a safety valve

· BUT equal protection argument combined with due process might be enough to get right to divorce

· Pre-history (early 19th century): no judicial divorce; only annulments or legis divorce (private bills)
· Eventually, too many private bills for legis to handle

· Southern states stuck to bills longer

· “Marital res” (the “thing” of the marriage): if spouses split between two states, then the marriage exists at least in part in both, so either can sue for divorce in their juris (as long as meet juris requirements: residency requirement, etc.)
· NV “divorce tourism”: only 6 weeks of residency required; resorts set up for wives waiting out 6 week time period to get divorce with or without notice or consent

· AKA “divorce mill”: change driver’s license, be looking for a job, show intent to stay

· See Vanderbilt v Vanderbilt

· Comity issue: was juris for divorce correctly awarded within state where sought?

· Fink v. Fink: D got all ready to move to NV (left apartment, got a driver’s license, etc), “couldn’t find a job”, moved back to IL, married GF. 

· Wife argues that husband did not have intent to stay in NV

· IL court says wife had no opportunity to contest NV’s juris. Therefore, violates Full Faith and Credit. 

· Looked to see if the divorce was really valid in NV

· “Jurisdiction shopping” issue; therefore, domicile/residency timeline requirements (typically 1yr)

A. Fault-Based Divorce
· Why important, when we now have no fault?

· Fault-based grounds remain on the books in many states

· NY Dom Rel Law § 170

· People still use fault based divorce

· Faster

· Plaintiff spouse can get better custody and settlement
· In some juris. fault remains a factor in the settlement of assets/etc, even if they don’t have fault based divorce itself

· Covenant marriage uses fault based only

· No fault grounds still developed against a background of fault based (plus it wasn’t that long ago!)

· History of fault-based divorce:

· The main threshold question USED TO BE: will a divorce be granted?

· NOW it is settlement, spousal support, custody/visitation and child support

· Adultery most popular reason at first, but then cruelty and abandonment became popular

· Judges undermining the purposes of fault based divorce by loosely construing the grounds/ interpreting grounds very liberally, esp. when it came to cruelty and abandonment. 

· Cruelty moved away from abuse and became more like intemperance (saying bad things about your spouse, verbal cruelty)

· Less strict about enforcing lack of innocence (judge would choose the MORE intemperate person - comparative rectitude) 

· Constructive abandonment (not talking to each other, no sex)

· Weakened standard of proof for adultery (only required affidavit from spouse and adulterous lover)

· Legal secretary in NY being the “other woman” in 100s of cases

· Allowing divorce after 2yr separation w/sep agmt + “fault”

· Rich and those with good lawyers always found a way out (unfair)

· Based on concept of moral wrongdoing
· Premise: spouse seeking divorce is innocent; other spouse is guilty

· Defense = spouse seeking divorce is NOT actually innocent!

· Divorce is reward for good spouse

· Threshold question: does this P spouse deserve divorce?

· Faults (Usually statutorily enumerated in order to get out of marriage)

· Cruelty: dramatic physical cruelty, cruelty with physical manifestations

· Benscoter v Benscoter (PA 1963): Wife has MS and snaps at husband; looks like husband was cheating on her (but not enough proof); BOTH parties wanted a divorce

· Husband claims indignity to the person

· Court says NOT cruelty and does not grant a divorce (typical case). Not easy to get a divorce under fault based system.

· Wife has partial excuse for her behavior (disease)

· Behavior not a course of conduct

· Hughes v. Hughes (LA 1976): Husband treats wife coldly, throws wife from house, threatened bodily harm, she left and came back and he was still a jerk.

· Court grants separation from bed and board
· Similar to Benscoter
· cruelty and indignities to person case with a counterclaim

· Different from Benscoter:

· Spouse claiming cruelty wins

· Diff juris and times (PA 1963 v. LA 1976)

· Gender dynamics: wife in Benscoter = weaker sex; husband could have just left (law meant to protect women, not men)

· “Abuser” in Benscoter had a legit excuse

· Mental illness and physical illness

· Not asking for divorce, asking for separation from bed and board (lower standard than regular divorce)
· Neutral witness (daughter) = better evidence

· Actual threat of violence → protective of women!

· Adultery

· Arnoult v Arnoult (LA 1997): Private detective used post-separation, post-filing of divorce to prove wife was doing the dirty with guy in the club (even though all they really saw was kissing)

· Both husband and wife did no-fault filing, but then husband filed fault

· Held: circumstantial evidence and trial court findings were enough to grant the husband a divorce on adultery grounds

· Richer spouse situated to get more favorable outcome → evidence used to shift settlement

· Court skeptical of private investigator (biased), but wife kind of admitted to some stuff

· Dissent: not enough proof

· Even if you’re trying to get a divorce, it’s still adultery!

· Usually adultery is proven by circumstantial evidence, unless you can prove that the wife had a child not the husband’s

· BUT there is a presumption that the child is the husband’s

· Desertion/abandonment/neglect: must be serious, without warning, no chance of return. One definitely left the other, or left the other to die. 

· Crosby v. Crosby (LA 1963): In order to get alimony, wife couldn’t be at fault. Wife did not move with husband (as required by domicile law) and so he claimed it was desertion

· Trial court said wife was at fault for not changing domicile with husband. 

· Appellate court reversed and struck down the domicile law as a violation of equal protection!!

· Constructive desertion

· Kreyling: refusal to have intercourse without contraceptives is constructive desertion

· Impotence (incurable)

· Imprisonment or felony commission (unclear if conviction is required, might be able to prove with civil matter)

· Habitual drunkenness/addiction

· Insanity (incurable, or for several years)

· Pregnancy at marriage without knowledge of spouse

· Unnatural sex acts

· NOTE: Even though COULD seek annulment for some of these grounds, may WANT to seek divorce in order to get $$ if the guilty spouse is the richer one

· Defenses (statutorily enumerated OR common law): If you don’t just flatly deny allegations of P, then you argue that the spouse is not innocent either
· Lack of innocence (Some juris don’t have it)

· overlaps with recrimination

· Recrimination: yes I did that bad thing, but I did it only as revenge for what you did. Very similar to lack of innocence

· Rankin v. Rankin (PA 1956): Husband files against wife for cruel and barbarous treatment

· Very strict requirement for cruelty: actual personal violence or a reasonable apprehension thereof, or such a course of treatment as endangers life or health that renders cohabitation unsafe. Cruelty really severe; atrocity

· Wife did threaten husband, but only b/c he was seriously abusing her

· Held: No divorce b/c evidence not enough to support that wife acted cruelly to husband (just “not getting along” = not enough)

· More like wife is actually the one who is injured

· Side note: don’t we want these people to get divorced?!?

· Constructive desertion

· Connivance: one or both spouses plotting to cause fault and then carrying out the plot, e.g. couple sets up adultery of one of the spouses. 

· Ex: wife hires sexy lady to seduce husband 

· Ex: couple plans together for adulterous relationship for one of them

· It really only becomes a defense when the financial incentives fall through

· Sargent v. Sargent (NJ 1920): Husband gets chauffeur to seduce wife. 

· By scheming to have this affair, husband consented to it. Therefore no divorce.

· Husband is allowed to watch the wife and gather evidence, but NOT allowed to make it happen.

· Collusion: couple makes a plan but may NOT actually carry it through as planned. 

· Line between this and connivance is unclear. In connivance you must carry through on the act (and could just be one spouse planning); in collusion the couple may have planned something which fell through but there was still some sort of fault. (Example: couple plans for adulterous relationship and then wife sues husband for divorce over unnatural sex acts)

· Condonation: forgiveness
· If husband committed adultery and wife takes him back (knowing that he did), she can’t then go and claim that that instance of adultery was the fault based divorce grounds

· Willian v. Willan (England 1960): Wife pesters (“assaults”) husband every night (for 33 years) until he has sex. Finally he would have sex with her. He’d still kiss her in the morning before going to work. 

· Wife recharacterized the sex itself as being forgiveness for her pestering/assaulting

· Court says that if a husband has sex with his wife, he must want it. Wife cannot rape husband through penis/vagina intercourse. Husband cannot have battered spouse syndrome.

· Unwilling =/= involuntary

· Insanity (temporary)

· Clearly can’t use it as a defense against insanity fault

· Ex: addiction, temporarily were medically depressed and drank because of it

· Reasons WHY D would DEFEND:

· Don’t want as a matter of public record that you are an adulterer

· Divorce is still stigmatized, so you don’t want to get divorced in the first place and you especially don’t want to be known as the faulty spouse
· D can file counterclaim to try and get divorce the other direction = better settlement and custody

· You may actually want to stay married

· Skeptical: you may just want separation of bed and board so you can keep getting Oprah’s money (see Arnoult)

· Financial reasons

B. No Fault Divorce
· Reasons for it:

· Societal views → divorce seen more as a personal problem (not a moral issue)
· Used to be that the man, the woman, and the children were all branded

· Recognition of collusion among spouses

· Increase in demand

· 2 forms of no fault divorce juris:

· Pure no fault (CA Model): Only one ground for divorce = irreconcilable differences, irretrievable breakdown of relationship, incompatibility (wording depends on juris.)

· Need a finding of fact, but it’s a legal fiction b/c just need one affidavit from one party saying the marriage is broken

· Mixed no fault: fault and no fault continue on together in juris

· NY Dom. Rel. Law  § 170: 

· 1-4 (fault): cruelty, abandonment, imprisonment, adultery

· 5-7 (no fault): living apart for 1 year with a written separation agreement or court-decreed separation agreement, OR that one party gives an oath that there have been at least 6 months of irretrievable breakdown → court won’t issue divorce decree until all economic issues and custody and visitation issues have been resolved by the parties or the court

· If one party contests, can stop the no-fault divorce

· Pros of no fault divorce:

· Facilitates more marriages b/c no more solely fault-based way of getting out (deterrence to marriage b/c can’t escape!)

· “Marriage is an institution, but I don’t want to be institutionalized”

· Freedom of contract (freedom to break contract)

· Better for children (if fighting constantly)

· Better for parties themselves

· Integrity of judicial process (stop collusive divorcing)

· Recognizing reality of people’s lives (relationships end)

· Moral wrongdoing doesn’t have a role

· Makes divorce less adversarial and more focused on putting people’s lives back together (assets, kids, etc.) rather than figuring out who the wrongdoer is

· Divorce as benefit of marriage

· Women’s rights movement split - some see no fault divorce as fixing gender imbalance (weaker party can escape marriage without having to prove fault)

· Makes divorce easier; easier to work out assets in negotiation, etc b/c no more question of whether divorce will granted at all

· Save resources b/c no more failed divorce actions (connivance, etc.)

· Cons of no fault divorce:

· Women’s rights movement split - hurts the weaker party when there actually is fault on the part of the dominant party (no more bargaining power...at least if pure not fault regime)

· Feminists and Catholic Church worked together to keep no fault out of NY

· Too easy: divorce at will (undermining importance of marriage)

· Improper channeling: people don’t think as much about marriage b/c can get divorced now

· Facilitates WRONG type of marriages (immature)

· Bad for the children: split up parents; parents putting their interests before kids

· Waste resources: $ spent on dumb marriages AND dumb divorces

· Continues to be adversarial; just shifts the adversarial character from “who’s wrong” to assets and custody
· BUT we may be shifting who’s fighting. Some people won’t fight now who would have had to in a fault based divorce juris

· ** Fault still exists in the distribution of assets!!!**

· Equitable distribution standard - fault infiltrates “fairness” question, even if technically not allowed

· Custody: standard is “best interests of the child” so the parent can point at the faulty parent and say ‘they’re immoral and not good for the child”

· In re Marriage of Dennis D. Kenik (Ill. 1989): couple still living under same roof but essentially not talking, sexing, etc.

· Holding: Can have separate lives if living under the same room; “separate and apart” does not necessarily mean living in different houses. Can live constructively separate and apart.

· Parties in this case had separate bedrooms, did laundry separately, didn’t communicate with each other. 

· Massar v. Massar (NJ App 1995):

· Facts: Post-nup separation agreement provided that husband would move out, but wife could only file for no-fault divorce after 18 months. Wife then tried to file for divorce on grounds of “extreme cruelty”

· Court thinks wife is gaming the system

· Holding: Case-by-case analysis of post-nup contracts limiting ability to divorce. Here contract is upheld. Tainted by bad motives of wife (wanted more property) AND by the fact that there really wasn’t real cruelty, so no public policy reason to uphold it.

· Pros (of enforcing the agreement)

· Agreement entered into in order to facilitate divorce, which makes it different from Diosdado (to facilitate marriage)

· BUT seems like state interests would come to the opposite conclusions!

· Cons (of enforcing)

· There could have been duress when entering into the agreement

· State (either NY or NJ?) has a policy that fault can play a role. We want people to get out of marriages in these situations
· State made a choice not to adopt the pure no-fault regime in order to protect weaker parties (possibly a legal fiction)

· Contract is usurping the state’s role (deciding terms of divorce and ability to seek it)

· Diosdado v. Diosdado (CA 2002): husband cheats on wife; his lawyer drafts a contract saying he will pay $50k (liquidated damages provision) if either cheats and other party seeks divorce (like a pre-nup except entered into once already married). Husband cheats again; wife divorces him and sues for enforcement of contract.

· Holding: Not enforceable b/c contracts providing for fault consideration in divorces are against CA public policy and unenforceable
· No-fault statute, no remedy for emotional angst from divorce for adultery. 

· Pros:

· Parties agreed to contract: husband gets benefits and then doesn’t hold up his end of the bargain. Cheating the system.

· Enforceable as a pre-nup, so should be enforceable as a post-nup!

· Trying to keep marriage together by creating contract = venerable goal; should be rewarded. (Perhaps incentivizing divorce instead of allowing free contract to try to fix.)

· Cons:

· This type of contract is kind of vindictive (don’t want courts involved) → bad incentives if enforceable

· BUT prenup of a rich person usually has a provision like this

· Public policy (what court focuses on): undermining no fault regime
· Once husband commits adultery, wife is incentivized to file for divorce (so no reconciliation attempts)

· Private intimate conduct of marriages (state should keep out), BUT many states still have fault-based regimes...

C. Torts and Divorce
· Pro-joinder (TX):

· Purpose of divorce is to facilitate people getting on w/lives; if have another claim relating to marriage, bring it up now, so can be settled and can move on

· Dual compensation/dual recovery could be a reason for joinder - b/c a separate tort judge wouldn’t know how the family law case went

· Anti-joinder:

· Don’t want to muck up family law cases w/extraneous facts

· Should be about equitable distribution of property and that’s it; tort claim is a free-standing issue

· Institutional competence issue (family law judges won’t know law)

· BUT if joinder juris, then probably do have knowledge of law (OR can always appt a special master)

· Biasing the judge (prejudice)

· Dual recovery/dual compensation: trial judge will probably take into account factors of tort in divvying up assets (b/c of bias) and then also award tort

· Fault comes into play; highly adversarial

· Twyman v. Twyman (TX 1993): negligent infliction of emotional distress claim by wife going through divorce for bondage behavior by husband when he knew she had been raped at knife point and it seriously effed her up

· Holding: 

· (1) No negligent infliction of emotional distress (prior case held), BUT wife can sue husband for intentional infliction of emotional distress (allowed on remand)

· (2) Joinder of divorce and tort action allowed (majority encourages joinder but does not require it)

· trial court needs to be careful about double recovery
· 2 dissents:

· Intentional infliction of emotional distress should NOT be a claim arising out of marriages b/c there always is a major emotional heartbreak for one side and likely the other side did something intentionally (b/c they know each other so well) = abuse of court

· This is like bringing back heart balm suits

· No real standard when say “outrageous,” esp. given the facts of this case (seems like standard is far too loose)

· 3rd dissent:

· Should have kept negligent infliction of emotional distress b/c this is a gender thing: women are more susceptible to major emo distress for less

· Should be a recognized gender diff; is sex discrim to abolish

· Most juris have abolished spousal tort immunity, but some juris keeping pieces of spousal tort immunity (IIED, maybe even negligent and reckless conduct)
· Arguments against recognizing IIED in divorce cases (Ellman and Sugarman)

· IIED and divorce leads to a lot of bad decisions

· Ex. - Massey v. Massey: husband verbally and financially abusing wife; distress claim by wife gave her HUGE damages

· Determination of “outrageous” is fishy (subjective test...varies amongst relationships)

· Too much discretion for judge, lots of intrusion into privacy of couple

· Perverse: IIED has higher threshold than NIED, but many juries weigh IIED against the ideal marriage, so actually lower standard than should be!
D. Division of Property and Alimony

· NOTE: Parties usually submit a list of the division of assets that they think is equitable 

· What the parties want is a factor in what they ultimately get

· Division of Resources (3 basic economic issues):

· distribution of property

· spousal support

· child support

· 5-6 principles for determining spousal support and distribution of property (what is equitable, not science, just intuitive)

· need

· status

· rehabilitation

· contribution

· restitution

· compensation for lost opportunities

· return on investment

· partnership

· fault?

· Division of Assets (3 basic issues, though not always separate)

· Classification of property to be distributed (What’s in the marital pot?)

· Marital versus separate

· Some are mixed, like in Innerbichler or Thomas
· Valuation of [all] property (How much is the stuff in the pot worth?)

· Depending on the jurisdiction we may or may not value joint (marital) as well as separate property 

· Community property (common law majority) means that separate property is not included in property for distribution. 

· BUT a judge would still want to know how much property is worth for need, contribution, etc (just don’t look at the valuation of separate property in as great detail)

·  Principles of distribution (5-6 above) (How will the pot be divided?)

· Community property v. common law approach

	
	During Marriage
	At Divorce

	Community Property
	Each spouse owns ½ interest in all property acquired during marriage EXCEPT property acquired by gift, devise, or descent (inheritance) from the moment of acquisition. 

Separate property, owned by one spouse alone, includes all property acquired prior to the marriage and property acquired by gift, devise, or descent during marriage

Spouses can agree without consideration to change the character of property from community to separate or vice versa.
	Community terminates and community property is divided between the spouses

Spouses retain their own separate property

	Common Law Majority Approach
	Title ownership governs during marriage.
	Marital estate comes into existence (at divorce). It includes property acquired during marriage EXCEPT by gift, devise, or descent. Marital estate property is divided between the spouses. ALL other property is considered separate property and remains the property of the title owner.

	Common Law Hotch-Pot Approach
	Title ownership governs during marriage.
	The marital estate comes into existence (at divorce). It includes all of the property considered to be part of the marital estate under the majority approach AND all or some of the property considered to be separate property under the majority and community property approaches. The marital estate is divided between the spouses.


· Old-fashioned common law

· Title governs ownership all the time - during marriage and during divorce

· Could only get married property if both names were on the title

· PROBLEMS:

· Wives get no property, which is unfair

· Could only get alimony, which would NOT disentangle spouses (leaving wife in more vulnerable position...always beholden to spouse, have to follow him around)

· Common law majority and hotch-pot BOTH adopt the old-fashioned common law view of title during ownership, but they also adopt community property upon divorce

· Community Property
· Upon receipt of ANY property by EITHER spouse, BOTH spouses have equal control (1/2) over the property
· EXCEPTIONS:

· Spouses can agree to change the character of the property (marital ←> separate)

· Can be an oral agreement, though it would be hard to prove: if spouses agree that particular property is for sole and exclusive use by one spouse

· Courts look at course of conduct to prove agmt: presumption that agmt existed if patterning shows (e.g. one paycheck always is cashed and solely used by one spouse, while other goes into joint acct)

· Can be in pre-nup OR post-nup
· Separate property also includes 

· Property acquired by gift given to one spouse (e.g. birthday, not wedding)

· Property acquired through will (devise = with a will, or descent = property inheritance with no will)

· Property brought into marriage by one party (acquired before marriage)

· BUT! Separate property could degrade into marital property by agreement or by course of conduct

· course of conduct = implied by behavior or attitude toward the property in question

· Ex: House owned by one before marriage becomes marital property b/c they made an oral agreement, or paid for it together, or started living there together 
· Ex: Take a trust fund and put it into a joint account AND intermingle with other assets over a long period of time 

· BUT just b/c it devolves into marital property does NOT mean it will be divided 50/50 (if brought into marriage by one spouse, court may find equitable to give more to that spouse)

· Common Law: Majority Approach

· If you want to recharacterize separate property as marital in order to make things equitable, you have to impute some sort of course of conduct to the property
· BUT recharacterizing property could be viewed as a matter of law, so it could be reviewed on a lower standard of review

· Common Law: Hotch-Pot Approach

· Allows some property that is “separate” property under other approaches to be included in the marital estate and subject to distribution

· Usually has to do with making distribution equitable (can move clearly separate property to marital category), see Ferguson
· Don’t even bother to try to recharacterize separate property as marital before dividing equitably

· Judges have more discretion in this kind of jurisdiction. May be reviewed on abuse of discretion b/c cases are decided on issues of fact

· Judge can decide not to merge ANY of the separate property into marital property if they don’t think it’s appropriate (or the opposite probably)

· Pro:

· Takes away incentive to think about divorce re: assets (and therefore distrust your spouse) that may exist in other models

· Makes marriage more equitable for those who choose to stay at home
· Con:

· If you have a rich spouse who doesn’t work, and a poorer spouse who does, then the rich one gets half of the poorer spouse’s money but not the other way around

· Ferguson v. Ferguson (Mississippi 1994): 

· MS is transitioning from old common-law view to the equitable distribution view

· Take partnership/contribution approach. Wife made sacrifices and contributed to the well-being of the household (taking non-economic as well as economic contributions into acct)

· Mississippi does hotchpot b/c, AFTER deciding what is marital v. separate, judge moves separate property into marital in order to make it more equitable

· Principles at play in this case;

· Need: house for wife and kid

· Contribution/partnership/status for extra $ and property 
· Rehabilitation?: foregone opportunities (stay at home mom)

· BUT income-producing land goes to husband, so maybe that why more $ to wife (alimony)

· 1) Distribution of property (look at title, then split):

· House/land was jointly titled and was given to the wife

· Husband’s pension was only in the husband’s name but the court did a 50/50 split

· 33 acres of land was jointly titled, but court gives it to the husband

· 2) Valuation of property (includes alimony): 

· Once property split, is the $ value equitably divided?

· Ct here says NO, so gives $30k lump sum to wife from husband

· Other option: Ct could have liquidated ALL assets and split the proceeds. We don’t do this b/c:

· you need somewhere to live

· it might not be a good market for selling

· pension might not even be liquid, e.g. have to reach a certain age, etc

· Court also awards alimony to wife for the rest of her life

· 3) Child custody and support goes to wife too!

· Court adopts guidelines for deciding what property should be considered marital/separate under hotchpot equitable proceedings:

· 1. Substantial contribution to accumulation of property

· direct/indirect economic contribution to acquisition of property

· contribution to harmony of marital/family relationships (stay at home)

· contribution to education/training of the other spouse (to up earning power)

· 2. degree to which spouse has expended marital assets, prior distribution of assets by agmt, decree, etc.

· 3. Market and emotional value of assets 

· 4. Value of assets not ordinarily subject to distribution (property brought to marriage, gifts, etc.)

· 5. Tax/other economic consequences of the proposed distribution; contractual or legal consequences to 3rd parties

· 6. Extent to which the distribution could be utilized to eliminate periodic payments between parties (finalize split)

· 7. Needs of parties for financial security (noting assets, income, earning capacity)

· 8. Any other factor that seems relevant

· Alimony v. equitable distribution

· Alimony payments and distribution of property are non-fungible UNLESS part of distribution is continuous payments (BUT need dramatic sob story to change distribution payments = more difficult than alimony or child support changes b/c technically not supposed to still have modification juris)

· Theories behind alimony and equitable distribution are different

· Alimony is blurred with contribution, compensation, and rehabilitation

· Sometimes alimony stops upon remarriage (depends on theory used), but NOT distribution pymts

· Side note: sometimes cohabitation will end alimony (but issues of proof and definition)

· Almost ALWAYS ends upon death of either spouse (estates can’t claim $)

· Historical basis of alimony = duty of husband to wife (no more duty now, so more difficult to argue that alimony should end)

· Equitable distribution is a giant mix of all different theories, but the main idea is an immediate equality

· Alimony and child support involve continuous payments
· Court retains jurisdiction

· Either spouse can seek modification down the line if something changes (retirement, natural disaster, so one party no longer has any money)

· Equitable distribution = one time deal; court does not retain juris. in the same flexible way 

· If valuation of some property changes post-divorce, this is NOT a reason for redistribution

· Alimony is better when couple doesn’t have many assets (most cases), BUT finality is NOT reached

· Innerbichler v. Innerbichler (MD 2000): Husband co-founded big fancy company, but started off small before marriage. During marriage became really super freaking rich through the company! 

· This was a not a fault based divorce but the husband did cheat on the wife. Wife started filing under adultery but then changed. 

· What’s marital and what’s separate? (Distribution)

· Key question is how much of the business growth is marital?

· Husband argues value of business at marriage was much higher than monetary assets of the company at the time (potential = value; think Google).

· Husband also tries to argue that his work time contribution toward the growth of the company is minimal. (Court: bullshit; 51% owner) 

· How to value the business? (Valuation)

· Closely-held business, so difficult to value (unlike publicly-traded)

· How to allocate the business? (Allocation)

· Wife gets portion of the company plus a HUGE chunk of alimony for the rest of either of their lives (alimony starts high and reduces after 6 years)

· Compensation, partnership, status, rehabilitation  

· Statutory factors to determine whether a monetary award to one party is appropriate:

· contributions of party to well-being of family

· value of all property interests

· economic circumstances of each party at the time the award is to be made

· duration of marriage

· age of each party

· physical/mental condition of each party

· circumstances of estrangement (fault)

· Here, mistress, house bought for mistress and lots of $ spent on lifestyle & gambling

· how the property was acquired, including effort expended by each party

· contribution by either party of property to the acquisition of real property

· alimony awards and distribution of property

· other factors that court considers appropriate

· Even though business isn’t liquid, still allocate using continuous payments

1. Distribution
· Conversion of property from separate to marital:

· Thomas v. Thomas (Georgia 1989): wife bought house pre-marriage; husband tries to convert to marital property b/c of shared payments on house loan (tries to get part of profit on sale)

· Problems w/husband’s plan:

· Very short marriage; too short for transmutation of property to marital b/c records of who paid what are very fresh (easy to disentangle) and fairness

· “Source of funds” rule: only a small part came from marital property, so husband does not get much of the asset

· Stock Asset

· Stock purchased before marriage but purchased through stock options obtained by husband before the marriage, but was executed by a combination of marital and separate funds and sold during the marriage

· Trial Ct split between parties; App Ct says NOT FAIR: husband gets the stock and wife gets her pre-marriage loan $ back.

· Appellate court suggests a restitution approach (for the wife) rather than a return on investment approach

· Pension distribution

· What’s marital property and what’s not?

· How much of that money increase over time (esp. post-divorce) was result of contribution of the other spouse?

· Is the spouse working more hours post-divorce b/c doesn’t have as many family obligations?

· Default rule : pension = marital property 

· What’s the valuation (at least of the marital property)?

· Premarriage value issues (b/c this is separate property): inflation and promotion issues → other things that can affect the value premarriage, postmarriage, and during marriage. All of these things come into play especially when dealing with premarriage separate property (it might not be as simple as saying “what’s the value of the pension in 2010 versus the value in 2000”)

· present value

· inflation

· interest

· stock market

· working spouse continues to contribute

· Will it vest at all?

· How is the money allocated?

· What percentage should each party get?

· did spouse contribute to the career?

· Compensatory rationale
· helping person directly with work

· taking care of kids/making meals

· household tasks

· paying bills

· giving up their own career just in order to help (can also be factored into a rehabilitation rationale)

· was there an expectation that someone should get a certain part?

· should we just stick with the present value of the pension and give spouse half of that?

· if the pension never even vests, should spouse get any money at all?

· Family plan? How did the parties think about the pension while they were married? 

· Did they make plans for their retirement together?

· Or is it pension is a separate account b/c it’s only in the working spouse’s name?

· Counterargument: it started off as separate property, but then got commingled with marital funds so now it’s ALL marital property

· Recharacterization (college fund?)

· Unique problem for pensions = can’t just switch around where the money is or whose name is on it

· Laing v. Laing (Alaska 1987): nonvested pension fund; if husband left the job he’d get nothing. Incredibly speculative!

· Held: Nonvested pensions are a marital asset, and trial court should retain jurisdiction in order to value it later.

· Different approaches for dealing with uncertain value of unvested pension distribution:

· Reserve jurisdiction regarding the retirement fund in particular

· If and when paid out, court will divide it, or have a formula now for how to divide it, or call the company and have a court order for when it vests

· Pro: more fair result

· Con: inefficient. Also courts want finality and want to clear their dockets

· If you keep jurisdiction, then the party without the pension has to keep track of the party with the pension for eternity in order to collect! Goes against the goal of divorce to separate the parties

· Incentives to stay in the job no longer strong; incentive to leave simply to spite the other party

· Court ultimately takes this approach

· Present value: Take away nonpensionary spouse’s right to the pension while forcing the pensionary spouse to pay the present worth of the nonpensionary spouse’s interest in the pension in a flat fee or through payments/distribution of property now

· Problems: 

· Where is the pensionary spouse going to find the money now?

· This is money that doesn’t actually exist yet

· Costs a lot extra to get loans - just one side is losing the money it costs to get loans

· Complicated statistical model in order to figure out nonpensionary spouse’s proportion

· Someone will ALWAYS get a raw deal

· There’s a huge risk for the pensionary spouse (could lose pension, like if company goes bankrupt or person gets fired)

· Also spouse kind of loses free agency, b/c now they have to stay in the job

· Loss of investment for the nonpensionary spouse

· Essentially only gets their own contribution back, not the value of the entire plan 

· Would be better to pay out at the maturity of the pension plan

· Nonpensionary spouse cannot reinvest the money in the same way as before → completely lose the ability to have the money they planned

· Housing crash issues: people avoiding divorce or not being able to split assets b/c of massive drop in market value (huge loss for both to sell)

Dissipation of Marital Resources
· Dissipation of resources: vengeance spending by one spouse

· Sometimes, if just normal course of conduct spending, will still have other party claim dissipation of marital resources b/c sour grapes!

· Siegel v. Siegel (NJ 1990): 

· Issue: post divorce-filing gambling debt: marital or separate property loss for distribution purposes (distributing the debt)?

· Holding: separate property (though to be bad faith on part of husband, possibly not even a real debt = owed to his business, even if real, he gets some of the money back since he owns a portion of company)

· Court is also punishing husband for forging wife’s signature after explicitly ordered not to do so (credibility loss)

· We don’t trust the husband

· Modified Siegel - $1 million in shared assets, $250,000 get gambled away. No credibility issues in this case!

· Is it unfair to ascribe the losses to one party when any winnings would go to both?

· Potential disease argument

· If this was something he always did, then she would probably lose

· If one party buys expensive car for shared child?

· Agreement or understanding between parties? 

· If not, course of conduct? (usually spoil kid)

· Could split asset into separate (above and beyond spoiling that other parent would not agree to) and marital (reasonable cost that other parent would agree to)

Human Capital
· Human capital = time, talent, energy, money

· Non-transferable (personal to the holder)

· Some juris still try to value and equitably distribute

· Majority of juris:

· Even where not property or at least not marital property, many juris will try to do something using equitable power to help spouse (usually alimony)

· Loss of free agency by the spouse when you have human capital distributed is a reason to say no to one of the first 2 questions. It’s just not fair!

· Stein argues this is valuation: b/c very speculative whether and how skills will used, just calculate probability into valuation

· Under contribution theory, it’s not always clear that non-human capital spouse contributed
· BUT under partnership theory, doesn’t matter (family plan, sacrifices)

· BUT under rehabilitation, sacrifices count

· Examples: law degree, opera-singing ability, celebrity fame, athletic ability
· TEST: Is human capital distributed upon dissolution?

· Is it property?

· No. (MOST juris)
· Could try to argue human capital is not tangible property.

· Not fungible (different from a corporation/piece of land)

· Distinctive, attached to one person in an inextricable way

· Innate (intelligence, athletic ability) so doesn’t really grow during the course of the marriage 

· If yes, then:

· Is it marital?

· No - separate property (Most remaining juris.)

· Could try to argue that human capital is nontransferable, therefore, not marital

· If yes, then:

· How distributed?

· Restitution

· Preferable b/c less speculative
· % of value/future value

· Focus on growth of fame and/ or talent, etc. during marriage (see Elizabeth Taylor - multiple marriages → focus on what happened in each marriage for each court order)

· More indeterminate value than with tangible asset b/c the skill could be used or not used in many different ways

· BUT we do this type of valuation in tort law all of the time (value of arm if quarterback, etc.)

· BUT we kind of have to do this out of necessity. 

· Joe Piscopo divorce example: 

· Husband argued: not worth anything now (broke) AND innate ability (born with it, not better at it b/c of contributions of wife)

· Wife argues: fame is worth $

· Ct: fame is human capital which grew during marriage and is therefore distributable upon marriage

· Innerbichler is different: wife is NOT trying to get a piece of husband’s business acumen; she is simply trying to get a piece of the property which resulted from it during the marriage.

· Postema v. Postema (Michigan 1991): The Law Degree Case

· “Concerted family effort”: the plan was law school first, then nursing school. Wife did all the dishes, put up with bad behavior, and went to work to cover expenses even though she didn’t pay for law school tuition.

· Degree is marital property, but there’s no pecuniary interest (wife put no $ into degree).

· Compare w/Elkus:

· B/c such a short marriage which began pre-law school and ended right after graduation, it’s clear that wife didn’t receive ANY gain from degree (only loss).

·  B/c short marriage: easy to reconstruct how much contributed by wife.

· Ct: restitution = proper theory for distribution here b/c avoids issues of speculation in valuation (and free agency)

· Percentage share theory: focus on degree’s present value by attempting to estimate what the person holding the degree is likely to make in a particular job market and subtracting therefrom what that person probably would have earned without the degree

· Award the non-student a % share based on length of marriage after degree was obtained, sources and extent to financial support given to degree holder during school, overall division of marital property

· Restitution theory: just focuses on the cost on obtaining the degree. Point is to compensate non-student for her efforts. 

· Wife wanted %age share of future value (investment approach).

· BUT still a problem of proper valuation (WHAT is the value of the degree; to what level of specificity must ct go? Wayne State degree, etc.)

· Could look at earning power pre- and post-degree, but STILL an issue whether earning value stays constant (under- or over-valuation is an ever-present problem)

· Better to retain juris and cut %age of paycheck for rest of life, but interest in finality counteracts this.

· Elkus v. Elkus (NY 1991): The Opera Singer Case

· Long relationship and the non-human capital partner contributed to the human capital

· Court goes for % of future value instead of restitution

· Differences from Postema:

· Length of marriage (longer here)

· Innate ability (possibly more here)

· Certification v. skill (no licensed degree here)

· Gender issues

· Children!! (husband is primary caregiver here)

· Contribution of spouse (here more apparent)

· Nature of sacrifice (longer here, more irretrievable = too old to make own career)

· Restitution and rehabilitation (here, less feasible and way less fair)

· Age of respective parties (Mr Elkus was old, Mrs Postema was young)

· Policies re: human capital

· Restitution

· Maybe a good idea? Wife does her thing, husband does his! (Finality interest)

· Maybe a bad idea? Problem with Postema is that it looks like the wife was used. You do have a time sacrifice and an investment, both of which are not valued. (equity issue)

· Valuation

· If based on length of marriage, then seems like increase in lifestyle as a result of being married to human capital partner should balance out with sacrifices made

· In jurisdictions where don’t value human capital, use alimony as a way to make things fair

· Valuation is not so problematic when cts give non-human capital spouse alimony b/c retain juris and can modify (less loss of free agency)!

2. Spousal Support/Maintenance (Alimony)

· Change in terminology: sexist connotations (history) + demeaning to analogize to child support (especially since theories on which based are diff)

· Modern spousal support

· Increase in temporary spousal support as opposed to permanent

· People are living longer

· Marriages are shorter

· More women can work

· More women have some sort of degree

· Partnership Theory (Kelly article):

· Sex discrimination makes partnership theory best theory b/c takes out judicial undervaluing of womanly contribution (housework, children raising, etc.) which occurs in equitable distribution juris despite use of contribution theory

· Should conceptualize contribution broadly: sacrifices, etc. 

· There should be a PRESUMPTION of contribution = income-sharing!

· Problem with contribution theory = evidence difficulties, subjective view of contributions (each party + judge = all diff)

· Scaling model of partnership theory spousal support is linked to length of marriage (1 year of income sharing for every 2 years of marriage)

· In re Marriage of Meyer (WI 2000): pre-marriage, woman contributed toward 7 years of education for future husband (undergrad + medical degree); this was included in marital contributions of wife, per statutory guidelines.

· In re Marriage of Wilson (Cal 1988): Wife hits head four year into marriage, gets brain damage, can no longer work; divorce two years later; second marriage for both, and both are older people.

· PRO: spousal support:

· Need: she can’t work

· Moral (not a  legal argument):  husband made a commitment to take care of her

· Rehabilitation(?): If there’s any prospect that she’ll be able to work at all, ever. (Side note: needs health insurance.)

· Partnership theory: support initially, but according to Kelly scaling model, phases out (more like what court did)

· BUT tricky to fit with facts in the case. Not clear if there was any contribution; both were older, probably kept accounts separate. No clear economic partnership, didn’t really help each other’s careers, unclear if one did work in the house.

· Status: She was used to a certain standard of living during the marriage

· Husband didn’t need the $500/month when he made $3200. His quality of life not affected by paying support, but hers is.

· 6 years is not a particularly short marriage.

· ANTI: spousal support (arguments for husband)

· Burden should shift from husband to society at some point (this is what the court does)

· Short duration 

· No economic partnership

· No children

· If there were a child, you might be able to change things if the wife took care of the child (contribution theory)

· Children could also make a stronger partnership theory. Having a child could indicate a life plan.

· IF disability happened before the marriage:

· Husband knew about it and assumed the responsibility

· Wife brought the disability in as a “separate asset”

· Clapp v. Clapp (VT 1994): Husband makes serious bank b/c he has his own law firm. Wife is high school guidance counselor who took care of kids for 5 years.

· Human capital: VT is a majority approach state. They don’t divide the human capital, so what they do instead is award the wife a greater share of assets. Large amount of past income plus alimony for life (future income)

· Why did wife get better split of assets and alimony for life even though there was no need?

· Status (Ct decides on this)

· D tries to argue against this

· BUT Court says that maintenance isn’t about “reasonable need,” it’s about “relative need.” Who is less wealthy? Which spouse needs help to maintain the same standard of living?

· Contribution/Compensation. Wife took lesser job and took care of kids (sacrifices as part of life plan). It was a long marriage. Wife understood that she would get to enjoy a high standard of living. 

· Partnership theory (extensive here)

· Unlike Postema, wife has earned the standard of living

Modification of Spousal Support
· Child support/custody and spousal support will be grouped together in the continuing juris of the court

· Conditions can change with ongoing relationship of parental care/support and shared parental finances → no finality (i.e. losing job, getting raise, health issues, etc.)

· Finality will be reached in all cases:

· Child support/custody: when child reaches age of majority

· Spousal support: upon remarriage, rehabilitation or death

· Uniform Marriage and Divorce Act (UMDA)

· Change in circumstances must be HUGE (‘substantial”); must make award “unconscionable”

· NOT necessarily the case in state law

· Graham v. Graham (DC 1991): Wife files for modification of child support and alimony based on increase in husband’s income. Ct believes husband waits until divorce is finalized to sign a contract getting a HUGE scaled pay raise over next few years.

· Standard here = “material change” (lower than UMDA “unconscionability” standard)

· Most juris: this is standard for child support (if salary goes up, modification)

· Minority juris: standard for alimony

· Noncustodial parent’s increase in wages can, by itself, provide a basis (material change) for modification of child support/alimony

· Best arguments for modification

· Foul play - husband intentionally waited to get the raise. This would even count as unconscionability under UMDA

· If he had lost his job, he would have asked for lower support payments. It should work both ways

· Contribution/compensation/partnership theory: with raise SO CLOSE to end of marriage, could argue that part of it is wife’s property from marriage

· BUT would have to know which theories underlie the original award

· Counter-argument: child support will increase regardless, and mother will see a piece of this anyway (status)

· Misinonile (Conn App 1994): Voluntary retirement CAN count as a material change in circumstances, especially where husband has serious health conditions
E. Child Support (Standard = “Material Change”)
· Hunt (Vt 1994): Father who becomes communal cult member (eschewing all personal possessions) STILL has to pay child support (voluntary choice), BUT court wouldn’t enforce through contempt

· Funds NOT paid to child b/c might spend on not appropriate items (but custodial parent who gets $ may do the same thing) 
· Legal assumption: Parents have a legal obligation to support minor children

· Custodial parent contributes through support and maintenance, not payments

· Federal govt conditions receipt of fed funds toward state child support on certain conditions:

· Every state must come up with FORMULAIC guidelines for determining how much child support should be gotten from noncustodial parent

· Usually looks like a tax table, based on income of parent(s).

· Usually, there is no FLAT child support tax; is based on parental income %ages, using economy of scale (so child support increases do not simply double or triple, mirroring income increases) (i.e. - 2nd child can wear hand-me-downs, share rooms, etc.)

· BUT what if no economy of scale? (i.e. - 16yr old and 2 yr old?) Reason to diverge from guidelines.
· Most states have a maximum %age of income (at around 6-7 kids or more, 50% of noncustodial parent income)

· Guidelines created by each state create a rebuttal presumption. To deviate from guidelines, trial court must write up why it was appropriate to deviate from the guidelines in this case (circum, factual) BECAUSE need to be able to appeal from Trial Ct decisions (requires reasoning of the T Ct judge).

	Net monthly income
	# of kids

1      
2      
3         4  ...

	$500-650/month

$ 651-700
	16%    19%  
22%...

17%    20% 
24%...


· 3 different models!

· Income Shares: Look at net monthly income of BOTH parents, add them together (look at table for TOTAL child support), THEN figure out what each parents’ pro rata share is (based on %age of total shared income that comes from each parent).
· Idea is to give the child the same amount of support she would have gotten if Mom and Dad were living together. 

· Dad makes $90,000, Mom makes $10,000. Total household income is $100,000 so Dad should pay 90% of the amount on the chart for a $100,000 household and Mom should pay 10% of what’s on the chart for a $100,000 household

· Percentage Income: Look at noncustodial parents’ income ONLY and figure out where on the table they fall
· Melson-Delaware (least popular, just DE and a couple other states): Very much like a percentage income approach BUT with an exception for very poor people. If you are extremely poor and barely surviving, you don’t have to pay child support UNLESS both parents are totally destitute, in which case maybe you have to pay a little or usually the gov’t helps.
· Some juris explicitly take assets into account (so can modify award outside of guidelines, which are based on income only)

· Side note (imputed income): Lawyer who gets a call from Jesus and decides to become a lay minister - salary goes from $170,000 to $12,000. Still has to pay child support even though destitute b/c it was his decision (and thought bad faith).

· Imputing income b/c he could be earning more than $12,000
· Should judges have to follow the guidelines?
· Schmidt concurrence/dissent: judges should not have to be automata (have experience, knowledge); the entire role of judges = discretion
· BUT judges are not really constrained b/c these are rebuttable presumptions

· Consistency and efficiency → following guidelines may be good

· Too much judicial discretion is unpredictable and unfair (award has to do more w/the judge on the case than with the merits)

· Guidelines can help create settlements b/c creates a framework in which people can work

· BUT court has to review these decisions; you can’t contract around the court

· BUT predictability of strong default rules allows for confidence in the idea that if an agreement is close to the guidelines, a court will agree

· Father’s rights movement:

· Guidelines help destroy maternal presumption re: child custody (or at least reverse sex discrimination in the case of maternal non-custodial parent = she has to pay the SAME as if she was a man)

· Guidelines are getting undermined by judges now that they’ve had some time to figure out system: imputed income theory, etc. 
· Good idea to keep parties from coming back to modify:

· formulas for when you have to diverge from the guidelines

· In re Marriage of Bush (Ill. 1989): Dad makes $300,000, and guidelines say should pay 20% in child support. Because that’s a TON of money for one kid, the trial court had him put money in a trust fund. Kid already was living quite comfortably b/c Mom and her new man b/c they both were doctors too.

· App Ct says this is the EXACT type of case where it is appropriate to diverge from the guidelines (as income goes up beyond a certain point, the slope of the %age of income should go down)

· App Ct overturns T Ct’s trust fund set up (where $ was NOT going to custodial parent as windfall)

· Reasoning: 

· Just b/c rich person has lots of money does NOT mean that he would be spending it superfluously on his children.

· We don’t want to force kids to live extravagantly

· Interfering with parental decision-making: some people don’t want to give this much money to the kid, ESPECIALLY once the kid turns 18. Lots of parents want to encourage their kid to become independent instead of living off of Dad’s shit tons of cash money

· Underlying sense that the kid doesn’t need this much $

· 2 theories of what the trial court was thinking:

· Dad is a batterer who probably wouldn’t give $ to the kid anyway, so we want the kid to get his $

· Court didn’t think it could deviate from the guidelines

Enforcement
· Solomon v. Findley (Ariz. 1991):

· Post-majority support!

· Typically courts only have juris over child support until kid reaches the age of majority, BUT increasingly parties are negotiating for things like college

· Issue of enforcement: Post-majority support is enforced through a separate contract action

· Ways to enforce (differs by juris)

· Separation agreement incorporated or merged into divorce judgment = divorce judgment + contract between parties (regarding post-majority support) (THIS CASE)

· Leads to breach of contract action by other parent (BUT can only get own damages = minor) OR by kid as 3rd party beneficiary (sucks b/c forcing kid to sue parent)

· Downside: have to bring these actions NOT in family court (only regular courts for contract actions)

· Contempt proceedings by family court - run-around the issue of juris. (a few juris HAVE done this)

· Side note: NY State does divorces in civil court in the first place

· Johnson v. Louis (Iowa 2002): Mom and Dad were unmarried

· NOT an EP violation to force married parents to pay for post-majority support (college) but not force unmarried parents!!
· Statute is not unconstitutional
· Illegitimate kids are not a suspect class → rational basis

· No invidious discrimination

· Kid is similarly situated to kids whose parents are still married OR kids who don’t go to college
· There’s a rational basis for this distinction!

· Extra educational benefit is given to kids of divorce b/c of the instability caused by divorce
Modification of Child Support
· Schmidt v. Schmidt (S.D. 1989): Dad wants to modify child support b/c oldest kid wants to go work on the farm with Dad

· Kid goes to live with Dad, who makes about ⅓ of what Mom makes

· Based on income differential between parents, Dad ends up getting paid child support! (Interpretive issue re: guidelines.)

· Look up income of dad re: 2 kids (in mother’s custody) v/ income of mom re: 1 kid (the one in dad’s custody); whichever one is a lower number gets subtracted from the other one!

· EX. of how this works: One kid is 20% of parents’ income, so Mom pays 20% of $3000, which is $600. Dad pays for 2 kids, which for his income is $250. Thus, Mom pays Dad $350. 

· Mother arguments:

· Reliance on the amount of child support she has been getting for years (can’t just move out of the 3bd apartment!)

· Look at chart for all 3 kids under TOTAL parental income and just divide into thirds (so mother gets $ from father)

· BUT economies of scale are lost!!

· Extra cost incurred by father for gaining custody of strong male adolescent is minimal (business costs of farm overlap w/home costs + getting free labor)

· Father arguments:

· Based on raw %ages of salaries, mother should be paying father (which happens here)

· If this is based on lifestyle, then mother should have to pay more (she set a higher lifestyle for kids than father could on his income)

· Plus, mother gets a better standard of living from the child support he sent her too (= unfair)

· **When there’s a summer/school year split, OR joint custody, or any other kind of weird arrangement, judges get a whole lot of discretion b/c guidelines don’t really work
Imputed Income
· Pros of Imputed Income

· Free will problem for non-incoming changing parent (burden put solely on her shoulders)

· Kids should be priority

· Father can get loans and still pursue dreams

· Economy is bad so he could probably use the extra credentials

· It’s about being fair and just - higher standard of scrutiny when state steps in b/c it’s inappropriate to step in when there are fundamental privacy concerns (during marriage). It’s not like there’s a lower standard of privacy, it’s just that we can’t impose anything until state gets let in.
· Here, the parent reducing income is the one asking the state to step in

· Cons of Imputed Income

· There are other ways of handling this that are fairer. We could focus on needs and recognize that everyone has to reduce standard of living when one parent goes back to school. Everyone has to make sacrifices!

· Free will problem for parent changing job 

· Is the court holding the father to a higher standard?

· Strange consequences of divorce: if a father did this DURING marriage, there would be no recourse

· BUT by divorcing w/kids, the brought the state into their lives.

· There could be good reasons for changing job (health, dangerous, want to spend more time w/kids)

· Is balancing better/worse than a default rule? (good faith vs strict)

· predictability vs fairness

· Little v. Little (Ariz. 1999): Dad drops out of the Air Force to go to law school, even though he already had an MBA

· Imputed income way of getting around the guidelines!
· Dad is trying to get a reduction of child support, but court says no

· *Note: Dad wanted to stick to the guidelines, but the Court diverged in order to put extra burdens on him!

· Lower courts use different tests

· Good Faith: If you acted in good faith in terminating your job, we’ll judge by your actual earnings (not earning capacity). Good faith = primarily not trying to avoid your support obligations
· Strict Rule: Disregards any change based on voluntary conduct. Use earning capacity to determine payment
· Intermediate**: balancing test to decide whether to use actual income or earning capacity (FACTORS)
· Current education level and physical capability

· Overall reasonableness

· Is the change likely to increase earning potential?

· Length of proposed educational program (matters in conjunction with how young kids are - will they benefit from future income?)

· Can parent finance support obligations through student loans/part time employment?

· Good faith?

· Financial impact on the kids

· Ainsworth v. Ainsworth (VT 1990): Dad remarried and now has stepkids, so seeks modification of his old child support decree

· Big issue: Does it matter if the new child is biological or not?

· State interest in kids having good parents means we don’t want to discourage Dad from supporting his stepkids

· BUT economies of scale = much larger decrease in support than normally when a second child in an intact family

· Voluntariness issue: Dad knew he had child support obligations. It’s a little sketch that he remarried so soon and suddenly cares about this kid so much

· What if Dad adopted a child?

· What if he married his baby mama?

· Is it a good public policy to discourage people from making these private decisions?

· Can you change child support for other “voluntary” obligations, like caring for an elderly parent?

· It’s Dad’s legal obligation to pay the original support - no legal obligation to your stepkids if you leave later (in most cases). 

· Doesn’t the stepkid have a biofather lurking out there somewhere who can give some $$?

· Didn’t (step)mom take care of her kid just fine before Dad showed up?

· VT statute says that there is a general duty of support, so dad does get a modification. Everyone has to make sacrifices when there are more kids!

· Miller v. Miller (NJ 1984): Jay and Gladys got divorced. Jay got really close with Gladys’s daughters from her first marriage and got in the way of their relationship with their (incarcerated) natural father, so she sought child support from him as in loco parentis
· Ct: Jay is equitably estopped from claiming that he owes no child support simply b/c they were not his biological children b/c he affirmatively took on parental responsibilities and alienated other father.
· In loco parentis: Voluntary assumption of support which gives rise to presumption of continued support

· Equitable estoppel is implied contract! Use to impute obligation

· Need to show (1) reliance (2) future financial detriment & (3) representation

· Simply developing a close relationship with the kids is not enough for an award

· Concurrence: 

· Test should be course of conduct

· Either Jay or Gladys should be able to sue jail dad for support

· Bender v. Bender (PA 1982): Mom wants to stay at home with her new baby (not by ex-husband) so asks to have child support suspended

· Ct grants it: seems to focus on young age of NEW kid (just a baby) (“formative years”)

· “nurturing parent” doctrine

· Parents’ decision to stay at home to care for minor children is a plausible reason for modification

· ** (Legal Realist) GENDER!!! probably wouldn’t do this for a man (would see him as a lazy bum)

· This puts the two kids in tension w/each other (general issue w/kids in diff households when parent has split obligations)

· Child here gets both less $ AND less time w/mom

· Alternate rule: First-come, first-serve. Having more kids is like a buffet!

· Create proper incentives while restricting size of family, remarriage choices, etc.

· Rests on assumption that CHOOSE whether to have 2nd kid
F. Child Custody
· BEST INTERESTS OF THE CHILD

· Various types of presumptions/preferences (all else being equal, go with presumption):

· Tender years presumption: for very young children, they should go with Mom for stuff like caregiving and nursing
· Maternal Preference: more general (not just young kids)
· ConLaw issue: suspect class (gender/sex), so unconst? (Pusey says yes)

· BUT could argue natural diff under Nguyen (actual biological diffs: mother’s 9mo start on relationship w/child, nursing builds relationship, women are better nurturers)

· Paternal presumption

· Shift societal norms (affirmative action)

· Better relations with Dad

· BUT

· Bad for kids - pawns in game (vulnerable)

· E.g. - Palmore re: race

· Waste of resources (if dad works, he’ll need a nanny)

· What’s the goal in custody cases? (gender equality, judicial efficiency, best interests of the child)

· Maybe this is just what people WANT (women want custody more)

· Child’s preference: Once the kid gets old enough, the presumption should be to find out what the kid wants. 
· Ferguson: Bubba preferred to live with Dad (b/c let him smoke and watch porn). Threshold decision to be completed BEFORE looking at child’s preference = both parents must be found to be fit. All things being equal, court will take the child’s preference into account.
· Primary caregiver presumption (pattern of caregiving prior to divorce, very popular)
· ALI Principles of Family Dissolution focus on proportionality of caregiving pre-divorce (joint custody based on this)

· Pros

· Stability and continuity

· Quantity easier to measure than quality (more efficient)

· Cons

· Assumption that primary caregiver is good may not be a good assumption PLUS doesn’t recognize changes circum post-divorce (may have to work now)

· Quantity v. quality...but quantity is easier to measure...

· Assumes that one parent is primary and one is not - not necessarily true

· What if parent A says “I’ll stay at home to take care of the kids” and parent B says “well then I’ll work to pay for stuff!”? Not very fair to use this presumption! (Disincentivizes family plans, division of labor)

· Young v. Hector (Fla. 1993): 

· Father gone for 1.5 yrs on treasure hunt, etc. instead of getting a job; mom is high-powered lawyer (+ she arranges for child care, is the one the children go to for everything); once mother filed for divorce, father started hanging around the house and claims he is the primary caretaker, even though the nanny does everything

· Mom’s arguments

· Physical, emotional, financial, psychological support

· Stability and continuity

· More responsible

· Even though Dad was at home, he wasn’t caring for the kids!

· Father is figuratively (and literally!) a gold digger. He only came back as soon as he heard that Mom was seeking a divorce, so he could be primary caretaker and get $$

· Dad’s arguments

· Yeah, I was gone, but I was doing important things! I was fixing up the house, caring for sick family members, trying to dig up some gold to pay for the family! It was all part of the plan!

· This is a gender reversal bias! If Mom had no job and stayed at home we wouldn’t even be questioning what was happening

· I’m the primary caretaker!

· Mom is a giant bitch who is purposefully trying to prevent me from being the primary caretaker

· Coin flip: Unless the parents work it out themselves, flip a coin. This one is courtesy of a law professor
· Gender/race matching: Boys go with dads, girls go with moms; kids who look a certain race go w/parent of that race
· Other preferences?

· We like the parent who is able to play catch with their kids (use of limbs, physically fit)

· Parent who is in a stable relationship preference OR the opposite (if court is too worried about the other partner leaving or taking too much of the parent’s attention; de facto/step-parents can hurt relationship of other parent w/kids!)

· Parent who is not fornicating - we want to encourage good moral values! Put the kid with the parent who is married or celibate
· Which is better: best interests or default rule?

· Best interests:


· Pros

· Though lengthy, judge is really trying to make the RIGHT decision (if nothing else, parties feel like it was more fair and are more likely to honor it)

· We’re individualists at heart

· Value of participation in the process

· Symbolic value: actually trying to do the right thing for the child

· Cons

· No clear proof that actually comes to a more fair, just decision (esp. when both parents are fit) (too difficult, judicial competence and time issue)

· Allows in too much judicial discretion/bias

· Might lead parents to over-estimate chances of winning and waste resources of court and parents in fight

· Default rule

· Pros:

· Economic/efficient

· Less adversarial divorce process (esp. important for kids)

· Might incentivize more discussions/settlements, since you know what the alternative would be (predictability)

· Assumes both parents have best interests of kid at heart (which is legal presumption anyway - consistency amongst legal theories)

· Prevents people from using child custody as a pawn in their settlement games re: $$$$

· Child support

· Spousal Support

· Distribution of resources

· Cons:

· Unfair, unjust

· Solomon syndrome?

· Parents may not have best interests of kid at heart

· May not actually be more efficient, since it’s just a rebuttable presumption. Adversarial nature will just shift to rebutting the presumption.

· Could mean people argue about the wrong things

· Due P problem? No opportunity to be heard re: your parental rights!

· Individualist nation - this is just wrong

· Not focused on child at all; doesn’t even pretend to care

· No participatory value - system doesn’t seem legit

· Makes unequal bargaining powers more apparent

· ADR (ie, mediation, counseling, etc) can have a dramatic impact upon settlements, less adversarial, less modification seeking, more positive, and better relationship between parents for rest of time!

· Mediation is the SHIT b/c parties feel heard and leads to their buy-in

· Presumption: all parents have the right to continuing contact with child, but not necessarily physical custody and decisional authority

· Custody v. visitation

· If one parent has sole physical and legal custody of kid, other parent may still have visitation

· Visitation may be restricted in many ways. Can also be unrestricted (overnight, just like regular weekends), but it’s still clear that the kid doesn’t LIVE here, just visiting.

· Parent w/visitation right CAN also have legal custody too (authority to make important life decisions for the child), but usually you don’t. It’s like a parental babysitter. (If non-emergency important decision, must call other parent and get permission.)

· Affects taxes, food stamps, child support.

· Joint v. sole custody

· Legal fiction(?) between joint physical custody and sole custody with visitation (physical arrangement and even decision-making can be almost identical in practice)

· Certain day-to-day responsibilities are delegated to parent physically with child (emergencies, food, etc.)

· Parents with custody are commonly under a court order to not be able to move, as long as other parent is somehow involved.

· Joint Custody

· Squires v. Squires (KY 1993): 

· If the parents just don’t get along, should we put best interests of child above interests of joint custody?

· It is impermissible to prefer sole custody to joint custody! In every case the parties are entitled to an individualized determination of whether joint or sole custody serves the child best interests

· Dissent: Joint custody requires that parents have the emotional capacity and psychological commitment to engage in communication and put the needs of the child first. Joint custody is being used as a cop-out to avoid looking at all the best interest factors

· Some scholars say joint custody is needed b/c whenever you have sole custody it goes to Mom and Dad never gets to see the kids and the entire relationship breaks down
· Joint Custody

· Pros

· Children have an interest in relationship with both parents
· Parents have liberty interest in their kids

· Tells parents that they both have a legal obligation to the kid - has to do with fairness to the parents

· Parents more likely to pay child support if they’re involved in the kid’s life

· Cons

· Joint physical custody = loss of economy of scale (higher earning parent pays more to cover both households)

· It sucks for the kids! Very disrupting to the child’s life to switch around all the time (transient, fractured existence)

· BUT have this for visitation situation too

· Both parents have to be able to cooperate and come to consensus about decisions regarding the kids. Often not very feasible!

· Requires that parents be better people than they naturally can be

· Burden falls on the kids for the failures of the parents = kid is a pawn

· Requires parents to remain in contact which is counter to the goal of divorce (sever contact)

· BUT that’s kind of always the case with kids

· Alternate universe: have one home and parents switch off

· BUT requires a lot of $ (3 homes), limits free will of parents to enter into outside relationships, 

· Physical v. legal custody

· Legal custody = which parent(s) are entitled and required to make important life decisions (private school, medical decisions)

· Physical custody = where the child lives, who’s in charge and where is child domiciled
· Parallel Parenting = Parents share legal custody and split physical custody equally.

· Pusey v. Pusey (Utah 1986): Maternal preference is an equal protection violation! No more maternal preference in custody determinations

· Factors!

· Primary caretaker during marriage

· Which parent has greater flexibility to provide person care for the child

· Parent with whom child spent the most time pending custody determination (if period was lengthy)

· Stability of environment provided by each parent

· Note that older child (12 yo) also expressed a preference for living with father

Modification of Custody (parents must say circum Or relationship has MATERIALLY changed)
· External factors (changed circum):

· Grandma is sick!

· There’s a special school for needy kids!

· Great Uncle Arnie’s a paraplegic! (Mom must move to take care of.)
· Internal factors (problem w/the child’s relationship w/parent):

· Mom’s a crack-whore! Parent is abusive, violent, sick, addicted to drugs.

· Relationship of parent w/another has become volatile or broken up (esp. if custody was awarded n basis of stable relationship w/another in the first place)

· Medical diagnosis - Dad’s a paraplegic!

· In re Marriage of Carney (Cal 1979): Paraplegic father raised kids on his own for 5yrs; natural mother says give them to me when he files for divorce

· Asshole T Ct judge gives custody to mother

· Worries that since Dad can’t play catch with the kids, he won’t be able to give them a good home

· App Ct is, like, FUCK NO! You disabled-hating bastard! GO back to the 1930s!

· A physical handicap that affects a parent’s ability to interact with kids in purely physical activities is NOT a changed circumstance of sufficient relevance and materiality to render it “essential or expedient” to take kids from his custody

· In order to change a child’s stable household situation, there must be a persuasive showing that there are changed circumstances or that the situation in the new household would be dramatically better

· Value stability and continuity in child custody

· Court analyzes this as a modification (as children would see it), even though there was only de facto custody (no prior court order)

· If a person has a physical handicap, it is impermissible for the court simply to rely on that condition as prima facie evidence of the person’s unfitness as a parent or of probable detriment to the child. The court must view the handicapped person as an individual and view the family as a whole

· Hollon v. Hollon (Miss. 2001): Dad is worried that mom is having lesbian sexytimes!!! oh noeeez!

· Evidence of a homosexual relationship is NOT prima facie evidence to get rid of custody

· Can’t place too much weight on “moral fitness” of the parent and ignore all the other factors

· this was an abuse of discretion standard based on trial court’s order

· Factors:

· Continuous care of the child

· parenting skills

· employment

· physical and mental health

· emotional ties of child to parent

· Stability of home

· Moral fitness of parents

· Home, school and community of child

· preference of child (once proper age)

· Any other relevant factors?

· McMillen v. McMillen (PA 1982):

· Here, the son’s preference to live with father is listened to by court b/c of the maturity and reasoning of the child 

· Compare: Ferguson = I like tobacco and porn

· This is a modification after 6 years where initial custody was set where the kid was 4. Custody wasn’t changed until kid was 11. There were allegations of abuse.

· Palmore issue: modification becomes MORE and MORE difficult as time goes by (other parent gets stability and continuity help)
· Custody order is modifiable without proof of a substantial change in circumstances where such modification is in the best interests of the child

· Express wishes of a child are not controlling, but are pretty important. All things being equal let’s just give the kid what he wants

· Uniform Probate Code § 5-206: Minor of the age of 14+ has the right to nominate his guardian UNLESS his choice is clearly contrary to his best interests
· Garska v. McCoy (W. VA 1981): Mom get pregnant at 15, tried to have her grandparents adopt the baby so he could get health insurance. BUT then the sketchy mcsketchsketch dad came in and tried to get custody

· In a case where there is a child of tender years, you look to the primary caretaker
· Look to: Who took care of food, clothes, bathing, cleaning, buying stuff, medical care, taking to school, social interaction among peers, bedtime rituals, discipline, religious/cultural/social

· Here, court sees baby is of tender years, and mom is primary caretaker, no evidence that mom is unfit, so they don’t even look to dad’s fitness
· Hassenstab v. Hassenstab (Neb. 1997): Modification proceedings begun by dad b/c mother was a lesbian (tried to also argue alcoholism & suicidal 7 yrs before, lots of diff partners, change in life = unstable)

· Court does not care about bad things that happened a long time ago - inquiry is focused on what’s happening now

· Nebraska courts do not take homosexuality into account - it does not render a parent unfit! You’d have to show that the child was inappropriately exposed to gay sex or something

· You can ONLY use the sexual activity of a parent (regardless of orientation) to lead to a material change in circumstances modification of custody if the kids are adversely affected or damaged b/c of the activity (or exposed to it)

· Question: could change in sexual orientation be considered important? (instability?)

· No. Look at behavioral response: still responsible parent? Behavior is all that matters. Major destabilizing events are part of life (deaths, divorce, bankruptcy, relationship break-ups, job loss, etc.).

· There are a lot of things that lead to instability in a parents’ life - death in family, loss of job, etc - it’s all about how people handle it

· Analogy of one parent dating someone of another race (Palmore)

· Interest of exposing child to different views/cultures

· BUT this is like making child a pawn in game of making society more tolerant

· BUT what if kid has a problem with it? 

· Internalized social prejudice as proof of distress of kid (i.e. - asking mother to not hold hand w/her lesbian partner)

· BUT it’s normal for kids to be embarrassed by their parents

· What if MAJOR distress?

· Dissent: Both parents are Catholic, and the kid is being raised as Catholic, and the Catholics say that the gays are evil! We don’t want to mess with the kid’s moral training

· Relocation

· Wetch v. Wetch (ND 1995): DV case (father against mother and kids), where mother got custody under stipulation agmt; mother tries to move away w/out permission; T Ct awards custody to father, ignoring pre-divorce history of violence

· App Ct reverses and remands b/c T Ct abused discretion by not looking at pre-divorce situation; this was a stipulation, so T Ct when divorce FIRST granted never did an in-depth review; therefore, de novo review by second T Ct

· Baures v. Lewis (NJ 2001): Kid has autism so Mom wanted to move to be closer to a special school and to the grandparents who could help care for the kid. But Dad obviously didn’t want the kid to move halfway across the country from him

· When analyzing whether to allow custodial parent to move when other parent has visitation, look at:

· Moving party must prove: 
· (1) good faith reason for the move AND 
· (2) move won’t harm the child (“inimical to child’s interests”)

· Nonmoving party can challenge either prong: 

· How can it be harmful to the kid? 

· Moving away from extended family

· Poorer quality education

· Noncustodial parent can’t move due to work and therefore the child’s relationship w/ parent will suffer

· Focus on child’s suffering, NOT on noncustodial parent’s suffering

· Focus on child’s special relationship w/custodial parent and link between that parent’s emotional happiness and the child’s happiness

· Racial/Ethnic Preferences

· Palmore v. Sidoti (SCOTUS 1984): Mom married a black man and Dad tried to get custody away from her b/c he didn’t want the kid to deal with discrimination (slash he was racist)

· Possible broad holding: race is NOT an appropriate factor to consider in making child custody determinations

· Narrower holding: It is NEVER okay to use race as a negative factor, BUT it is possibly okay to use it as a positive factor in child custody cases (Jones - nurture positive attitudes toward racial identity)

· Father argues: want to insulate child from evils of racial prejudice; avoid stigma on child (other people will be racist; the world is prejudiced!) by not continuing custody with a parent who is involved in an interracial relationship

· NOTE: although the mother wins in SCOTUS, she actually lost on remand b/c of factors of continuity and stability!!

· Jones v. Jones (SD 1996): Dad is Native American, Mom is white, Dad wants custody so he can help biracial kids deal with discriminatory world. He also argues that he can help cultivate kids’ understanding of their culture and heritage
· Other factors that may have influenced this decision:

· Farm

· House

· Caring, loving parents/extended family

· Court says Great! A trial court may consider the matter of race as it relates to a child’s ethnic heritage and which parent is more prepared to expose the child to it

· Differences between Jones and Palmore:

· Native Amer v. Afr-Amer

· Sovereignty v. history of invidious discrim (specifically linked to 14A enactment)

· Ethnicity/ cultural heritage v. race
· “Facing” discrim v. insulating from discrim

· Biracial kid v. dad not liking black stepdad

· Ethnicity-focused v. racist parent

· Problems with stratifying minorities & ascribing more value to one race/culture over another...

· If BOTH parents are a good fit, what role should ETHNICITY of one parent place in custody decision?

· Loss of language, culture, etc.

· BUT cultural transmission is discretionary for parents; why would the courts get to make it his call?

· BUT don’t have to have custody to teach these things to kids (visitation, extended family, lang classes, etc.)

· BUT just b/c parent is from that ethnic group does NOT mean they’re good teachers about that heritage!

· Pawn issue: spouse with a cultural background could just be abusing this to get what want & to create a barrier between kid and other parent

· Give child tools that are needed to make him/her a biracial person

· Homosexuality of Parent(s)

· Common historical view:

· Fornication view: don’t want to give kids to parent of ANY sexual orientation if not married and sexually active.

· Fornicating parent is a lawbreaker. You are a bad person.

· Fornicating = unreliable and unstable!

· This parent also will affect moral upbringing of child 

· Sexual orientation: sodomy; laws and instability due to parents keeping up a secret life.

· Today:

· Sexual activity/orientation generally considered an inappropriate factor in modification and probably also in initial custody UNLESS

· (1) there is evidence that the kid is observing the behavior OR

· You can hear or see sexual activity, or just be aware of it

· (2) the child is distressed by the behavior

· Eldridge v. Eldridge (TN 2001): lesbian mom has a long-term live in partner; dad has custody; mom has limited visitation; T Ct order overnight stays without requiring partner to leave during these stays.

· Appellate standard (whether T Ct acted unreasonably = abuse of discretion) means App Ct must uphold T Ct

· It is within the T Ct’s discretion to allow partner of unmarried parent to stay in house OR to order to leave

· No moral crisis shown re: mother’s homosexuality and gay partner (dad claimed that daughter hated being w/mom, but really just trying to hide it from dad)

· **Presumption in favor of non-custodial parental visitation (based on RIGHTS) The right of the noncustodial parent to reasonable visitation is clearly favored; can only be eliminated or limited if there is definite evidence that to permit the right would jeopardize the child

· Religion

· A few ways to look at these issues:

· Choose the liberal/progressive religion over the creepy “gnashing of teeth” religion:

· Is this impermissibly advancing social policy (e.g. - affirmative action, Palmore)?

· Religion v. individual liberty: legal response to nontraditional family structures is also undercutting religious freedom of more conservative sects

· Can individual rights win out over anti-discrim norms?

· Alienation of one parent by the other’s religion

· Child’s personal views (how does child identify?)

· Stability for child (only thing the child has ever known)

· Pre-divorce parenting agmts re: religion of children. Enforceable?

· No, per Zummo. Maybe, per Kendall.

· Kendall FN: Normally predivorce agreements are unenforceable, but might be different if kid is super young or is old enough to identify a certain way

· Pro-enforcement:

· Serves some secular purposes: encourage discussion and agmt on this important issue, stability for children

· Potential for abuse by changing religion parent (hurt other parent)

· Con (anti-enforcement):

· Religion is unique in that people are expected and encouraged to change their beliefs over time. (Self-determination and freedom of choice)

· Issues of enforcement: WHAT is “practicing” according to the law? Going to church ONLY on holidays?

· No even bargaining power at time you make choice

· Prenups involving custody generally unenforceable b/c want to focus on kids’ situation now
· Pre-determined religion is converting into custody!

· Side issues:

· What about kid’s rights? (If doesn’t want to be religious at all.)

· Many religions are based on free agency: child should be making a choice, not parents.

· Kendall v. Kendall (Mass 1997): mother and father agreed to raise 3 kids Jewish before starting having kids; parents divorced and dad goes bat-ass crazy “gnashing of teeth” fundamentalist and drags children w/him to his disturbing church and tells boy that mother and he are going to hell and cuts the kid’s sideburns (relate to Judaism)

· T Ct limits the father’s religious rights (can’t distress child by sharing belief that they’re going to hell, cutting sideburns, or taking them to church) b/c best interests of child standard.

· “Demonstrable evidence of substantial harm” = standard for limiting parent’s const rights to raise children as wish (re: religion here. Dad was also arguing 1A freedom of religion)

· Diminished children’s sense of self-worth and attacking their relationship w/their other parent (alienating)

· No requirement of a formal psychiatric breakdown -  a “reasonably projected course”  is enough

· This is strongly based upon the children’s already clear self-identification with a specific religion (not the dad’s)

· Even though youngest did not yet have a clear identity, could not split the kids in a  way so they would be alienated from each other

· Zummo v. Zummo (PA 1990):

· Facts: Mom’s Jewish, Dad’s Catholic. They had an agreement that the kids would be raised Jewish. Dad wants to bring the kids to Catholic mass occasionally, and he didn’t bring them to their special Jewish school.

· Court says you can bring the kids to church, but you can’t interfere with the bar mitzvah training

· Mom tries to enforce the agreement but Court will not do it!

· Held: 

· (1) Marital agmt re: religious training of children is NOT enforceable b/c:

· Too vague for enforcement

· Court should not be promoting one religion over another
· Contrary to public policy as embodied in First Amend. Establishment and Free Exercise Clauses

· Religion is unique - you can change your beliefs

· (2) To put restrictions on one parent’s right to inculcate kids w/religious beliefs, proponent of restrictions must demonstrate that beliefs present a substantial threat of physical or emotional harm to child AND that the restriction is the LEAST intrusive means adequate to protect against such harm
· Grandparent Rights

· Really broad visitation statutes!

· Pros

· Really good for nontraditional families: de fact, psychological, siblings, BFs/GFs of parents, LGBT parents

· Simultaneously progressive and conservative!

· Acknowledges that sometimes custodial parent does NOT have best interests of child in min

· Cons

· Parental rights! (Liberty, privacy interests in parenting choices)

· Too many people can claim visitation → cuts down on parental rights!

· State is supposed to only be able to step into private lives when PARENTS bring in (not really the case here)

· Best interests of the child will likely be known better by the parent than by the court

· No guarantee that people suing have best interests at heart

· Potential for abuse is huge: excessive litigation, harassment, blackmail (I’ll tell the judge this and take your kids unless you...) 
· Has potential to be really unworkable in practice (how many weekends can you be off visiting people??)

· Better to limit litigation overall as a policy (airing dirty laundry of foes)

· Alternatives?

· Require a prima facie showing in order to drag parent into court (best interests of child to grant visitation to me b/c...)

· Make a list of people who are allowed to bring the petition (only extended family or something)

· Change the standard from best interests (WA statute) to showing that the custodial parent is doing harm (by not letting the other person visit)

· Attorney’s fees? If you lose you have to pay $$

· States have statutes similar to Troxel, but they don’t hold them unconst. b/c either construe narrowly or distinguish from Troxel
· Troxel v. Granville (US 2000): WA statute gives the right to sue for visitation to ANY person at ANY time (no limits!)

· SCOTUS plurality: strikes down statute as unconstitutional as applied b/c didn’t give any weight to the parents’ views
· When deciding particular case, court MUST include a presumption that the parent has the best interests of child at heart in the equation. (Show deference to parental rights.)

· T Ct here put the burden on the parent, after presuming that visitation was in best interests.

· Court is careful to say that it is not deciding the scope of parental right in general

· Concurrences (opposite directions re: const of statute):

· Souter: statute is unconstitutional, period. (Strike down statute.) Not just as applied.

· Thomas: I’m crazy, and I vote with the majority. (Uphold statute)

· There’s no such thing as fundamental dueP rights (including parental ones)

· Dissents:

· Stevens: we must balance parental rights (limited) against state’s parens patriae power AND child’s liberty interests
· Wants standard of arbitrariness on part of parent in denying visitation

· Kennedy: Focuses on reality of situation: some families just aren’t structured normally. Interprets statute probably the way it was supposed to be: we don’t want to exclude (statute is good)

· Scalia: leave to legis! Statute is const b/c federalism, and fundamental rights don’t exist.

· De Facto / Psychological / Step-Parents

· Presumption that natural parent is better (biological basis)

· BUT presumption may be rebutted by showing that giving custody to natural parent would result in serious harm to child (i.e. - psychological parent and NO contact w/bio parent who now sues for custody)


· Stability and continuity!

· Issue: surrogacy, adoption, sperm donors, homosexual relationships, etc.

· WHAT is the biological mother: womb or egg? (Surrogacy issue)

· Marital presumption + womb provider means that surrogate’s husband is responsible for child, so do the damn adoption papers!

· Sperm donor issues:

· Intended father (whose sperm this isn’t) should really adopt or get a court order

· Especially if travel around (diff common law rules for diff states)

· Sperm donor protection (b/c child support is right of the child!): statutory protection, waiver/estoppel of woman, anonymity (through sperm bank)

· BUT if turkey-baster, you’re fucked!

· Sperm donors may also be able to fight for custody! (Depends on juris)

· “Intended parent” approach / marital presumption

· Presumption that if you’re married to someone, the child is yours, unless rebutted

· Based upon biological presumption that he is the likely father

· Though we want it to be based on family decision / caregiver / psychological parent basis, so would apply to same sex couples, etc.

· Some juris. make the spouse of the baby-momma adopt the kid, just to be clear

· Functional parenting

· De facto parent = How does the parent hold herself out to the world? What does the parent think? How has the legal parent(s) acted in relation to the partner (as a co-parent?)?

· Nurturing parent = looks at the role the parent plays in caregiving
· Psychological parent = how does the child view the relationship? (internal view of child)

· Who does the child look to for normal parental-type help? (When upset, need to be tucked in, etc.)

· Kinnard v. Kinnard (Alaska 2002): biological father v. step-mother, custody issue

· Result = joint custody

· Stepmom is psychological parent

· Specific biological parent in this case is the one who brought in the psychological parent

· Estoppel by affirmative steps taken to develop relationship

· Different from Simons where biomom didn’t have any control

· Reasoning = harm principle (focus on children, similar to Simons)

· Simons v. Gisvold (ND 1994): biological mother  v. step-mother, custody issue

· Result = custody to bio mom, visitation to step-mom

· Shift in status quo: father had custody w/step-mom in primary caregiver role; Ct shifts custody to natural mom (who had visitation before, and who had developed a relationship w/kid)

· All things being equal (kid called both of them Mom and liked them both), we give custody to biomom
· Here stability and continuity still upheld b/c both moms were around before

· Quinn v. Muw-Quinn (SD 1996): step- father v. bio-mother, visitation issue

· Facts: Mom and Dad got married and then got divorced. Mom went off and had a baby with another dude. Mom and Dad got back together and had 2 more kids. Oldest daughter had no idea that she wasn’t actually Dad’s biodaughter, and they were living as one big happy family.

· Issue: Should Dad get visitation with the daughter who is not biologically his? Answer: yes

· Result: custody to mom (undisputed) and visitation to dad (2 natural kids + step-kid, who doesn’t know isn’t natural daughter)

· Important: pregnancy occurred during divorce, so no presumption that father is parent

· Court acting in role of parens patriae: this isn’t about parental fitness, it’s about best interests (b/c this is visitation, not custody!). We’re not going to split up the siblings. It would be really horrible to the kid to keep her away!

· This is the exact type of extraordinary circum under which visitation should be granted to non-natural parent against natural parent’s wishes.

· When children’s welfare and parental rights are in conflict, child wins. State uses parens patrie power to overrule parental rights.

· Dissent: Dad is not the natural or adoptive parent. No visitation unless there’s unfitness on the part of the other parent
G. Separation Agreements
· It has been said that separation agmts apply pure contract principles
· UMDA § 306: Separation agreements will be upheld UNLESS unconscionable
· 3 diff types of separation agreements:

· 1) No merger or incorporation: temporary

· Could be rejected by T Ct as unfair (rare); OR could reject based on custody and visitations issues (best interests of the child)

· 2) Merger of Sep Agmt into Divorce Decree: actually becomes part of divorce judgment 

· Same effect as if court ordered it itself (it did)
· Court has powers to enforce, can modify for change of circums, can do contempt for enforcement

· 3) Incorporation by reference: Court will include the agreement in its order, but will not adopt it as its own (just rubber-stamping). Court has more limited powers with respect to those terms

· Cannot modify based on changed circum UNLESS best interests of child requires OR unconscionable (almost impossible) - very contract-y

· May modify on the basis of “unforeseen circumstances” = “significant changes relevant to best interests or welfare of the children”

· Duffy v. Duffy (DC 2005): pre-separation agmt memorandum w/child support included. 

· There was a final divorce judgment, but it’s unclear if this was incorporated or merged (Ct made one material change). 

· BUT no matter what, it looks like both parties intended to be bound, and the course of conduct indicates that this should be enforced (Dad followed the terms for like 1 ½ years)

· HELD: no change in terms for father under either merger or incorporation; there was no change in circum at all
· In order to change agreement you’d need material change in circs or fraud/duress

· Toni v. Toni (ND 2001): separation agmt is incorporated by reference; one term of the agmt is to strip the family court of the jurisdiction to modify the agmt!

· HELD: Separate agmt is only modifiable under strict pure contract principles; family court has no jurisdiction
· Agreements by divorcing parties to make spousal support nonmodifiable and which are adopted by the trial court don’t violate public policy

· Child support is diff; parents can’t contract away child’s rights.

· Public policy reasons for enforcing the contract as written:

· These types of agreements that are nonmodifiable help parties structure coordinated package settlements

· Finality

· predictability in planning

· judicial economy

· lower costs of divorce

· Enforcing agreed-upon provisions encourages compliance with agreements by parties

· Sidden v. Mailman (NC 2000): Wife says she was totally crazy when she signed the agreement so it shouldn’t be enforced

· Pure contract principles allowing for rescission of contract:

· Lack of mental capacity

· Mistake

· Fraud (affirmative misrepresentation of material fact, if material enough that duty to disclose)

· Duress

· Undue influence

· Unconscionability (both procedural and substantive)

· Kelley v. Kelley (VA 1994): separation agmt where $40k in equity in house given to wife as consideration that father never has to pay child support (AND if ordered to do so, she has to pay him back his portion)

· Unenforceable provision re: child support

· Parents CANNOT contract away children’s right!

G. Alternative Dispute Resolution
· Arbitration

· Kelm v. Kelm (Ohio 2001):  It is contrary to public policy to resolve matters relating to child custody and visitation through arbitration

· Mediation

· Types

· Transformative = the benefit is in the process itself; gets people to address their problems in healthier ways

· Outcome oriented: high statistical success rates; docket-clearing power

· Pros

· Gets rid of adversarial nature where it is most prominent

· Cons

· Balance of power and DV issues more prominent 

· BUT you can address this through things like DV escape clauses (Fla, NC have them)

· Crupi v. Crupi (Fla. 2001): Being on Xanax and having anxiety issues is not enough to set aside a mediation settlement

· In mediation agreements, we don’t care about “unreasonableness” - we only look at fraud or misrepresentation

· Do we want to have a mandatory mediation law?

· Collaborative Lawyering: Lawyers and parties agree that they will not threaten or resort to court litigation during the pendency of the collaboration

· Incentivizes lawyers to negotiate b/c will NOT get any money once parties go to court (b/c there will be new lawyers)

· Tessler article: collaborative stipulation 

· Goals: vigorous assistance of legal counsel (liberating problem-solver w/in)

· Outside of legal framework (diff than normal framework)

· Interest-based bargaining (not just positional bargaining and jockeying for BEST settlement)

· Mediation-like

IV. JURISDICTIONAL ISSUES

Full Faith and Credit Clause (US Const. Art IV, § 1): 
· Full Faith and Credit shall be given in each State to the public Acts, Records, and judicial Proceedings of every other State. And the Congress may by general Laws prescribe the Manner in which such Acts, Records and Proceedings shall be proved, and the Effect thereof.

· This only refers to final judgments, which does not mean that common law principles need to be adopted between other states

· Custody/visitation & child support = indeterminate, modifiable judgments, so not clear if Full Faith and Credit applies

· Comity = Common law principle says we should recognize the laws/acts/etc of other jurisdictions UNLESS it violates public policy or something

· Some  say Full Faith and Credit is constitutionalizing the common law, BUT do we have the public policy exception?!?

· Could  say it’s different b/c we like to recognize other states’ laws where we wouldn’t recognize laws of other countries. Framers really could have meant to leave out the public policy exception

· If driver’s license is given to a 13yr old in one state, another MAY refuse to recognize the license as a matter of public policy

· Marriage = “Public Record”; Divorce = Final Judgment

· Vanderbilt v. Vanderbilt (US 1957): married in CA, wife moves to NY, husband files for divorce in NV (wife never gets any notice or opp to be heard); wife files for spousal support in NY and NY sequesters Money-bag’s shit in NY.

· SCOTUS: NV never had juris over wife’s property, etc., so could NOT render a final judgment re: property distribution and spousal support b/c wife had a legal entitlement to the property and NV had NO juris over HER!

· BUT NV could exercise jurisdiction over the marriage (“marital res”), so it was properly dissolved.

· *This is still good law. Side note: if no opportunity to challenge juris at the time of the divorce (validly gotten b/c of marital res), can STILL challenge juris over you and your shit (personal juris).

· Kulko v. Superior Court of CA (SCOTUS 1978)

· Facts: Mom and Dad got married and lived in NY. Mom moved to CA. Mom and Dad got a Haiti divorce. Kids lived with Dad during the school year and with Mom during vacations, but eventually both kids wanted to live with Mom full time so Dad sends them on a plane to CA, and then Mom tried to get a CA order for full custody and more child support

· Haiti divorce: SCOTUS recognizes this as legit! (Comity w/other countries)

· Holding: CA could not exercise personal jurisdiction over dad simply because he acquiesced to his children’s wishes in allowing them to live w/mom in CA (this is NOT a “purposeful act;” it’s a family decision; should not be penalized for it)

· dueP issue re: father’s rights (no notice that he should be “hailed” into court; he has no “minimum contacts’ or at least this does not conform with “traditional notions of fair play and justice,” per Int’l Shoe; he is NOT a commercial actor in CA)

· Also father gets no financial benefit from kids being in CA (only gets benefit from wife not suing for child support)

· Everything happened in NY (marriage, kids, separation agt) + father never moved; therefore, NY is the proper juris.

· Differs from Vanderbilt: no “marital res” legal fiction at work here. 

· Why don’t we have a “parental res”?
· Different types of relationships involved: marital (parties to action are the directly affected parties to the relationship) v. child-parent (child is affected AND opportunity for abuse by one parent is huge)

· We want to avoid juris shopping by not letting too many states have juris over the divorce (so couldn’t give supplemental juris to CA based on fact that parties were married there)

· NOTE: “wedlocked” issue

· BUT some states recognize gay marriage solely for purposes of dissolving marriage (WV)

Defense of Marriage Act (DOMA):
· §2: No state, territory, or possession of the US or Indian tribe shall be required to give effect to any public act, record, or judicial proceeding of any other State, territory, possession, or tribe respecting a relationship between persons of the same sex that is treated as a marriage under the laws of such other State, territory, possession, or tribe, or a right or claim arising from such relationship
· §3: In determining the meaning of any Act of Congress, or of any ruling, regulation, or interpretation of the various admin bureaus and agencies of the US, the word “marriage” means only a legal union between one man and one woman as husband and wife, and the word “spouse” refers only to a person of the opposite sex who is a husband or wife

· DOMA, § 2: 

· Perhaps Congress was just making a political statement, and the Full Faith and Credit Clause comes with the comity “against public policy/natural law” exception
· Congress uses the second clause of the Full Faith and Credit Clause to enact DOMA:

· Uses the “Effect” wording (if “Manner” = “Effect”, then “Effect” would have no meaning)

· BUT many argue that “Effect” does NOT = IGNORE state laws altogether! (First clause prohibits this: each state MUST give Full Faith and Credit.)

· Originalist argument in favor of this.

· VA Const Amend (Section 15-A: Marriage): That only a union between one man and one woman may be a marriage valid in or recognized by this Commonwealth and its political subdivisions. This Commonwealth and its political subdivisions shall not create or recognize a legal status for relationships of unmarried individuals that intends to approximate the design, qualities, significance, or effects of marriage. Nor shall this Commonwealth or its political subdivisions create or recognize another union, partnership, or other legal status to which is assigned the rights, benefits, obligations, qualities, or effects of marriage

· Per Stein: Here in VA, we will only solemnize diff sex marriages (solemnization) AND if someone gets married in another state to a person of the same sex, we're not going to recognize it here (comity) + we will not recognize legal status for unmarried individuals that pretend to mirror marriage (NO solemnization and comity re: civil unions).

· Problems:

· VERY BROAD: could encompass legal status situations like buying a house together (and structuring ownership in a way that mirrors marital ownership) (BUT legis said not that)

· OHIO (similar const amend): orders of protection (“Family-like” relationship) BUT OH Sup Ct says this is NOT reserved for married couple; this is cohabitation, and marriage is just one way to qualify for protection.
· Challenging the constitutionality of DOMA § 2:
· In 1994, HI Sup Ct remanded same sex cause re: EP on sex discrimination issue (under the HI Constitution); never fully resolved b/c HI Const amendment defining marriage between one man-one-woman passed

· Wilson v. Ake (FL 2005): gay couple married in Mass. challenged DOMA & state statute prohibiting recognition of same sex marriage as unconst under: 

· Full Faith and Credit

· Ct: DOMA upheld; can’t let states create national policy (and violate public policy of other states)

· Due Process (14A)

· EP

· No strict scrutiny for homosexuality (not a suspect class)

· 2 legit govt interests to which DOMA is rationally-related:

· Fostering development of relationships that are optimal for procreation

· Encourages the creation of stable relationships that facilitate raising of children by both biological parents
· Privileges and Immunities

· Commerce Clause AND

· The Dynamite Dozen (including Brown and Lawrence, giving a fundamental right to personal autonomy re: one’s intimate affairs and family relations)

· Ct: fundamental rights are “deeply rooted in history and tradition;” same sex marriage isn’t

· Ct: Lawrence explicitly says this is not about gay marriage (NOT even about private sexual intimacy) + no strict scrutiny, just rational basis test

· Overall, court counters w/;

· Baker v. Nelson denial to hear case (on the merits) b/c “no substantial federal question”

· When dealing with “morals legislation,” the legislature should be making the choice

· DOMA, § 3:

· Immigration, tax. etc. consequences to not being legally married per federal law
· Challenging the constitutionality of DOMA § 3:

· Eric Holder Memo: President and DOJ will no longer defend Section 3 of DOMA b/c EP violation (no reasonable professionally responsible arguments for defending):

· President found heightened scrutiny factors for homosexuals as a suspect class:

· Immutable characteristics

· History of discrimination

· Significant political obstacles

· Irrelevant to ability to contribute to society

· In re Balas (CA Bankruptcy 2011): Ps are legally married (summer of ‘08) and tried to file for joint bankruptcy under federal law, but US Trustee moves for dismissal b/c they are not lawfully married under DOMA. BUT marriage is not one of the enumerated for-cause dismissals!

· Adopts Holder Memo re: sexual orientation discrim (under heightened scrutiny) + fails under rational review (not rationally related to any legitimate govt interests) 

· Under heightened scrutiny, ct is supposed to apply the test to the facts of the case (9th circuit, Witt v Air Force)

· Govt interests: preserving scarce resources, defending traditional notions of morality and encouraging responsible procreating

· This is discrimination. What the hell.

Custody and Jurisdiction

· (F)PKPA (Parental Kidnapping Prevention Act): Fed law regarding custody and visitation. Deals with which state has juris over custody/visitation when there are a variety of candidates. 

· Requires states to give full faith and credit to the custody decrees of other states, and a court with home state juris has priority OVER a court with juris based on “significant connections” and “substantial evidence” with respect to initial child custody determinations; IF the cts can’t figure out between themselves which juris is the BEST (most “appropriate”) juris in which to hear the case

· This is largely to prevent jurisdiction shopping and a lighter version of “kidnapping”

· Thompson v. Thompson (SCOTUS 1988): Mom and Dad got a divorce in CA and Mom given temporary sole custody for her move to Louisiana; 3 months after moving there, she gets a LA court to give her permanent sole custody and files for enforcement of the CA decree; 2 months after that, CA exercises its continuing juris under the temporary order to grant sole custody to the dad.

· SCOTUS: No private right of action in PKPA
· The purpose of PKPA is to provide nationwide enforcement of custody orders made in accordance w/the terms of UCCJA
· Uniform Child Custody Juris Act (UCCJA)/UCCJE(nforcement)A

· Uniform codes adopted by states; sets state law re: custody and visitation juris issues when the kid has some contact with more than one state (parents in multiple states, history of living in the state, etc.)

· Purpose: avoid relitigation of custody decisions in different states (Chaddick) 

· 2 bases for state court juris

· (1) Home state

· A child has lived with a parental figure for at least 6 months before the custody proceeding (establishing home state) OR

· A child has moved from his/her home state within the last 6 months AND one parent still lives in the state (returning to home state); OR

· (2) A child and a parent have a “significant connection” with a state AND there is “substantial evidence” in that state with respect to the appropriate care for the child

· ex of significant connection: school, work, family, finances
· UCCJEA gives preference to home state juris

· Chaddick v. Monopoli (FL 1998): family based in Mass; mother moves to FL; father moves to VA; Mass order gave mother sole custody and father visitation; during visitation, father files for sole custody in VA; VA awards custody

· FL Ct Holding: VA beat us to it AND mother actually fought the charges in VA, so she had opp to be heard (and VA got juris)

· A ct which has proper juris under UCCJA may ELECT to decline to exercise juris after finding that another ct us the more appropriate forum

· Mother is trying to get a second bite at the apple

· T Cts have to stay proceedings and talk to each other on the record; both parties SHOULD be able to listen in on call (notice) but not speak (can’t question the other judge)
· BUT even though this didn’t here, harmless error 

· Record on appeal must be sufficient to allow the app court to properly review the T judge’s decision of whether the sister state exercised its juris “substantially in conformity” with UCCJA. T judge must explicitly set forth in the record the reasons for finding that the sister state was or was not exercising its juris in substantial conformity
· URESA/UIFSA

· Governs enforcement of SUPPORT awards between states (e.g. - wage garnishment); all states have adopted this in some form

· Works in tandem w/some fed laws (garnishment of federal income tax refund upon proper claim by state, etc.)

· Miller-Jenkins v. Miller-Jenkins (VT 2006): lesbian couple from VA enters into civil union in VT, go back to VA, Lisa has baby through artificial insemination; they move to VT for a year+, split; Lisa (that bitch!) moves to VA and files for dissolution of civil union and custody of Isabella in VT; VT grants temporary sole custody to Lisa; then Lisa files in VA for taking away ALL of Janet’s parental rights (b/c same sex relationships have NO legal status in VA); VT ct contacts VA and says WE have continuing juris; asshole T Ct VA judge says, I don’t care and finds for Lisa; VT says FUCK YOU and rules for Janet and finds Lisa in contempt.

· VT Sup Ct: The question is whether VT has to give full faith and credit to VA, not anything else! VA misapplied PKPA; therefore VT is the only state w/proper juris (had continuing juris during VA ruling)
· PKPA juris is determined under 2 part test;

· 1. Juris over case by terms of OWN state’s law (through the UCCJA); AND

· 2. Juris through one of 4 PKPA conditions (mirrors UCCJA, including “substantial evidence” “significant connection” AND home state juris)

· PKPA v. DOMA: DOMA does NOT create a carve-out exception from the PKPA
· This is NOT a DOMA question; it’s a juris question! (This is NOT about whether VA has to recognize VT RULING, just that has to recognize VT juris - and keep fingies out!)

· There would be perverse incentives for other states + other states would be nullifying state law if state had to let go of proper juris just b/c another state was interested.

· Marital presumption law explicitly extended to civil unions w/out sex-based or biological wording (aka Janet presumed to be parent just as would Lisa’s hubby)

· Focus on new technology surrounding reproduction

· When technology and social mores move forward more quickly than the legis, it is the judiciary’s DUTY to amend the law to comply with intent of legis 

· Policy: it’s better to have two parents; will not construe law to make only one.

· Don’t want to require adoption for all artificial insemination kids

