Introduction
· Twin concerns of FRE: efficiency and accuracy

· FRE 102: purpose of FRE is fairness, consistency, and for the growth and development of the law

· Cts interpret FRE ambiguities so they promote ascertainment of truth or fairness in admin justice

· FRE 104(a): judge decides prelim Qs of whether witness is qualified, privilege exists, or evid is admissible

· Judge isn’t bound by FRE in deciding a prelim Q—can hear any evid except privileged info

· Need only find that that the factual prereqs have been est by a preponderance

· Trial judge has both extensive authority and extensive discretion in trial management

· FRE 103(a): can only appeal errors that harmed a substantial right of the party (it wasn’t harmless error)

· If the evid was admitted, must raise objection w/ proper grounds (unless apparent from context)

· Must be obvious to the judge (and for appellate ct) what counsel is objecting to and why

· If the evid was excluded, must make offer of proof (unless apparent from context)

· Obj need not be renewed after definitive ruling made (e.g., for MIL ruling, need not renew at trial)

· FRE must be invoked—they can effectively be waived if the lawyer doesn’t wish to enforce them

· Very rare for a court to say something was erroneously excluded or admitted (bc must be abuse of discretion), and really rare for that to warrant a reversal or remand (bc cannot be harmless error)

· Great deference to trial judge’s determination bc he saw the witnesses firsthand and evid as a whole and, bc of his familiarity w/ the case, could gauge evid’s impact in context of the entire proceeding

· NOT de novo review since it is a matter of factual application rather than an application of law

· FRE 103(d): if no objection made, appellate ct reviews for plain error

· Must be: error was particularly egregious or deprived ∆ of fair trial or miscarriage of justice occurred

· More likely to occur wrt admission than exclusion since exclusion requires offer of proof

· Usually if something has to be explained a lot, it isn’t plain error

· For const errors, PR must prove that the error was harmless BARD

Trial Mechanics
· FRE 611(a): judges shall exercise reas control over the mode and order of interrogating witnesses w/ the goals of efficiency, truth-seeking, and protection of witness

· Mode and order of questioning is entirely w/in judge’s discretion

· Wilford: judge could even deny ∆ a surrebuttal since it was cumulative and unnecessary
· FRE 611(b): CX limited to scope of DX + credibility but in ct’s discretion to permit further inquiry

· FRE 611(c): leading Qs only permitted on DX when necessary to develop witness’s testimony; ordinarily only permitted for a hostile witness, an adverse party, or a witness IDed w/ an adverse party

· Leading Qs on CX ordinarily a matter of right but may be denied if it’s CX in form only, not in fact

· Leading Qs often allowed for kids, adults w/ communications problems, to help refresh recollection

· Not required to show actual hostility

· FRE 106 (rule of completeness): if party introduces writing/recorded statement, adverse party may require intro at that time of another part or another writing/recorded statement if fairness requires immediacy

· Allows immediate repair to prevent misleading statements taken out of context

· Only used for writings/recordings for efficiency reasons

· Admissible only if necessary to explain, place in context, or avoid misleading trier of fact

· Really needs to be a gross mischaracterization

· FRE 615: sequestration required if requested except for party, officer/EE designated to rep non-human party, person whose presence is essential to presenting claim/defense, or person authorized by § to be there

· Gov’t’s case agent permitted w/in 2nd exception

· For 3rd exception, ct must find witness is essential to the party’s case (e.g., parent in juvenile case)

· Victim-witness advocates are permitted by §

· FRE 614: ct may call witnesses (each party can CX) and may interrogate other witnesses

· Objections may be delayed until next opportunity when jury isn’t present to avoid embarrassment

· Judge must be impartial in his questioning—may not ask Q signaling belief or disbelief of witnesses

· Questioning by Jurors is permitted if done in a manner that ensures the fairness of the proceedings, the primacy of the court’s stewardship, and the rights of the accused

· Need procedural safeguards in order to allow such questioning

· Less concerning for fact Qs

· Concerns: compromising juror neutrality; jurors asking prejudicial/improper Qs; counsel’s inability to respond for fear of alienating/embarrassing a juror; distracting for jurors; more trouble than it’s worth in terms of mechanics; removes some control from attys; may disrupt courtroom decorum
· Benefits: keep jurors awake/engaged; enhance their truth-seeking function; can get clarity; might make better verdicts and feel more confident in them; prevent jurors from using improper grounds; more satisfying juror experience; alert counsel to what jury is fixating on and if something is unclear
Relevance
· FRE 401: evid is relevant if it has any tendency to make a fact more or less probable (probative worth) and the fact is of consequence in determining the action (materiality)

· Fact to which the evid is directed need not be in dispute (although that may factor into a 403 issue)
· Evid must be rationally probative—cannot be purely emotional

· Being “of consequence” is a relational standard—based on context of case and substantive law

· FRE 402: relevant evid is admissible unless provided otherwise by Const, fed §, these rules, or other rules prescribed by SCOTUS, and irrelevant evid is not admissible

· FRE 403: relevant evid may be excluded if probative value is substantially outweighed by danger of unfair prejudice, confusion of the issues, or misleading the jury, or bc of undue delay, waste of time, or cumulative

· Unfair prejudice means an undue tendency to suggest decision on an improper basis (e.g., emotion)

· Wrt a crim ∆, it refers to the capacity of some relevant evid to lure factfinder into declaring guilt on a ground diff from proof specific to the offense charged

· All probative evid is prejudicial, but the prejudice must be for a legitimately probative reason

· Some factors: avail/effectiveness of lim instruction, avail of other means of proof, importance of fact

· FRE 105: if evid is admissible to one party or for one purpose but not to another party or for another purpose, the ct, upon request, must give a limiting instruction

· Ct has discretion to give instruction contemporaneously or during jury instructions, or both

· That effective CX might expose evid’s weakness doesn’t require admission if min probative value

· Old Chief: when proof of ∆’s pre-existing status as a felon is at issue, PR must agree to stip if ∆ wants—not so if ∆ offered to stip to some aspect of what ∆’s charged w/ thinking/doing to commit the current offense

· Gov’t normally is permitted to prove its case how it wishes, and ∆ cannot stipulate the evid away

· But ∆’s legal status, dependent on some other judgment of conviction > storytelling

· FRE 104(b): if relevancy of evid depends on whether a fact exists (conditional relevancy), proof must be introduced sufficient to support a finding that the fact does exist

· Ct may admit the proposed evid on condition that the proof be introduced later

· Prelim Q deals not w/ whether prelim fact is actually true, but w/ whether there’s sufficient evid for the jury to reas find that the condition on which relevance depends has been fulfilled

Competence
· FRE 601: every person is competent to be a witness unless FRE provide otherwise

· But in a civil case, state law governs the witness’s competency regarding a claim or defense for which state law supplies the rule of decision (diversity, fed Q if resolved in reference to state law)

· Protects Dead Man §s (bar parties from testifying concerning transaction/communication w/ a now-dead person in a suit prosecuted or defended by decedent’s executor or administrator)

· Idea is to stop a litigant from taking adv of fact that other person can no longer object

· But such a party may testify if called by the adversary

· Applies to other state law issues too (e.g., in NY children under 9 are presumed incompetent)

· Modern view is a presumption in favor of competency w/ few exceptions bc truth is more likely to be arrived at by hearing everyone’s testimony and then leaving it up to the jury to decide

· Need a hearing if there’s any doubt
· Even for children—age alone isn’t a compelling reason to challenge competency
· Lightly: even witness who was found incompetent to stand trial himself could be competent

· FRE 602: witnesses can only testify to matters where evid is sufficient to support finding that witness has personal knowledge of the matter; evid to prove PK may consist of witness’s own testimony (usually must)

· Does not apply to expert testimony

· Sufficiency standard—reas juror could find that witness had ability/opportunity to perceive the event
· Even if hazy memory, need only sufficient evid for a reas juror to conclude that witness has PK

· PK requirement works together w/ hearsay (sometimes a 602 objection comes packaged in hearsay)

· FRE 603: before testifying, witness must give an oath or affirmation to testify truthfully that is in a form calculated to awaken the witness’s conscience and impress the witness’s mind w/ duty to testify truthfully

· No special formula required—just needs to be a solemn undertaking to tell the truth

· No moral capacity requirement—only requires that witness perform mechanical act

· Must have goal of awakening the conscience, but ok if conscience isn’t actually awakened

· Only want to keep out people who are trying to take a “loophole oath”—can tell by looking at the wording of the oath and also must consider the witness’s explanation (might raise a red flag)

· Must be clear that w/e oath they’re taking is one that suffices for perjury

· Allen (rape V w/ FAS): inconsistencies/problems w/ the testimony raise Qs of credibility, not competence

· Gen, judges (FRE 605), jurors (FRE 606), and lawyers (ethical rules) may not testify in matter involved in

· Jurors can testify outside presence of other jurors during/after a trial if related to misconduct in trial

· Incompetent if: lack PK, refuse to tell the truth, incapable of telling the truth, barred by a state competency rule (including but not limited to dead man §s), and judges/jurors/lawyers in limited situations

· Rock: can bar unreliable evid but can’t per se exclude evid that may be reliable in an individual case

· States may not apply arbitrary rules of competence that exclude a material ∆ witness or testimony

· Can’t just have a blanket rule—jury should get to decide credibility

· When balancing potential min credibility of the testimony w/ ∆’s right to testify, latter wins

· Not clear that this would apply to a diff witness—very much intertwined w/ fact that this deals w/ ∆ and his rights (but even for a diff ∆ witness, it might still be material to his defense, a la Chambers)

Due Process
· Due Process can require the admission of a very limited category of evid offered by a crim ∆ even if the hearsay rule (or other ROE) would otherwise prohibit use of the statements—really must tip const scale
· Where const rights directly affecting ascertainment of guilt are implicated, the hearsay rule may not be applied mechanistically to defeat the ends of justice 
· Chambers: M confessed to the murder but then recanted; confessions excluded as hearsay

· The hearsay statements bore persuasive assurances of trustworthiness and thus were well w/in basic rationale of exception for declarations against interest based on the circumstances

· Chambers is rarely used to overturn convictions and is only invoked in extreme cases

· A state law justification for exclusion will prevail unless it is arbitrary or disproportionate and infringes on a weighty interest of the accused

· Must balance competing interests, considering importance of the testimony to ∆, its inherent strength and reliability, and countervailing reasons put forth by the state in favor of exclusion

· Fortini: ∆ lost on SD claim; evid excluded that V assaulted 4 men on a basketball ct earlier

· Exclusion was a close call but didn’t add up to the kind of fund unfairness present in Chambers
· Chambers involved highly probative evid absolutely critical to the defense, whereas here the excluded evid was helpful indirect evid but didn’t do more than add to existing proof

Hearsay
· FRE 801a): a “statement” is an oral or written assertion or nonverbal conduct if intended to be an assertion

· If there’s a dispute about whether an assertion is intended, burden is on party claiming it is
· FRE 801b): the “declarant” is the person who made the statement (only includes people)

· No computer-generated statements, but info entered into a comp by a person would be hearsay

· FRE 801c): “hearsay” is a statement, other than one made by the declarant while testifying at the current trial or hearing, offered to prove the truth of the matter asserted

· Test to see if something’s being offered for the truth is to look for the forbidden inference

· FRE 802: hearsay inadmissible unless fed § or these or other rules prescribed by SCOTUS say otherwise

· Ideal situation is witness testifies 1) under Oath, 2) trier of fact can observe Demeanor, 3) subject to CX

· Forbidden inference: declarant said it(declarant believed it(it’s true (trip through declarant’s mind)
· 1st inference can break down through Narration and Sincerity problems
· 2nd inference can break down through Memory and Perception problems
· VAMP: Veracity, Ambiguity, Memory, Perception
· Need a completely hearsay-free chain; no piece of the inferential chain can be hearsay 

· Good tip-off that something isn’t being offered for the truth is if it isn’t true (although that isn’t dispositive)

· Harder when it’s demonstratively true (and when that truth looks very close to what you’re offering it for)

· Johnson: not offered to show he was writing bad prescriptions, but that he was on notice that he was
· If a statement is offered as nonhearsay, can use a limiting instruction to reflect that it’s not offered for truth
· Only inadmissible if probative value of the nonhearsay use is substantially outweighed by the prejudice that’d result if the evid were used for its improper purpose

·  Nonhearsay uses

· State of mind (doesn’t matter whether true or not)

· Effect on the listener—to demonstrate mental state and conduct of someone who heard the statement
· Verbal act/operative conduct—the words themselves const the act/offense

· Fact that the statement was made is legally sig (defamatory statements, threats, offers of a bribe, statements of offer and acceptance, demands)

· Performative utterances (sub-category of verbal acts)—act of saying makes it true

· Value of the statement lies in the demand itself being made

· If it’s a performative act, preceding it w/ “hereby” probably sounds OK

· Implied assertions

· Nonassertive conduct is always nonhearsay under 801—only an assertion if intended to be one

· No sincerity issue—it’s hard to lie if you’re not trying to say anything in the first place

Confrontation Clause
· Only prohibits introduction, against a 1) crim 2) ∆, of 3) hearsay from 4) a declarant who doesn’t testify

· CX is the key—∆ has to have opportunity to CX declarant so if had prior opportunity, no problem

· No Confrontation problem if chose not to CX (so long as had same incentives)

· Unclear if Confrontation issue if introduced by co-∆ (where a private party is introducing the evid)

· Two effects of Confrontation Clause

· May render evid that is otherwise admissible under ROE inadmissible

· Even for already-inadmissible statements, there may be a Bruton problem (a limiting instruction isn’t sufficient) and standard of review will instead be harmless BARD

· Applies to “witnesses” against ∆ (i.e., those who bear testimony) so only excludes testimonial hearsay

· “Testimony”: solemn declaration/affirmation made to est/prove past events for future prosecution

· Best def we have: a testimonial statement is a statement w/ the primary purpose of est or proving past events potentially relevant to later crim prosecution

· Nontestimonial if obj seems primary purpose is to enable police to meet an ongoing emergency

· Such a convo can evolve into testimonial statements once that purpose has been achieved

· Factors to be considered in assessing the primary purpose of an interrogation:

· Duration/scope of an ongoing emergency (highly context-dependent inquiry)

· Circumstances

· Type of crime (to determine type/scope of danger posed to V, cops, gen pub)

· Type of weapon used (e.g., increased zone of danger w/ gun)

· Med condition of V (assessing magnitude of the threat)

· Statements/actions of both the declarant and interrogators

· Content of both Qs and answers

· Med condition of V (can he even have a purpose in responding to police Qs)

· Parties’ perceptions of an ongoing emergency

· Level of formality

· Standard rules of hearsay (i.e., reliability of the statements)

· Open Q whether volunteered statements or statements made to non-law enforcement can be testimonial

· That Bryant requires consideration of the interrogator’s POV makes the former less likely

Prior Statements
· FRE 801d)1): nonhearsay if declarant testifies, is subject to CX on the statement, and the statement is:

· A) inconsistent w/ declarant’s testimony and was given under penalty of perjury at a trial, hearing, or other proceeding, or in a deposition

· Other inconsistent statements are admissible for impeachment (not for truth)

· An “other proceeding” must have formalities akin to those in GJ proceedings or depositions—should also be sort of proceeding where verbatim transcripts are made

· B) consistent w/ declarant’s testimony and is offered to rebut an express or implied charge against declarant of recent fabrication or improper influence or motive

· Limited admissibility prevents repetition from being mistaken for veracity

· Setting in which the statement was made is irrelevant

· Only admissible if made before the alleged improper influence or motive to fabricate arose
· If mult improper influences or motives are alleged, and the prior consistent statement predates some and post-dates others, it’s admissible to rebut the ones it pre-dates

· C) identification of a person made after perceiving the person

· IDs are thought to be more accurate when made when the witness’s observations are still fresh in his mind, before his recollection has been dimmed by the passage of time

· Encompasses not only perception by sight, but also through other senses (e.g., hearing)

· Includes a prior statement describing the person who committed the offense

· As long as the declarant testifies and is subject to CX, any witness can describe the out-of-ct ID

· Owens: witness is deemed subject to CX when he’s on the stand, under oath, and responds willingly to Qs

· Under 801d1C, CX need only “concern the statement” and doesn’t on its face require more

· CX doesn’t necessarily have to be effective—∆ just has to be able to ask Qs and get a willing answer

· Total memory loss might not cut it

Admissions
· Theoretical underpinning: you’re responsible for the things you say (can’t say you couldn’t CX yourself)

· Only things you should ask:

· 1) Who made the statement?

· 2) Who’s offering it?

· 3) Against whom is it being offered?

· Especially an issue when there’s mult ∆s

· No requirement that an admission be against interest—need only be offered against the party

· Admissions don’t have a PK requirement

· Statements that rely on out-of-ct statements are plain admissions of fact and don’t need PK

· Diff from statements that describe out-of-ct statements (“I heard X happened”)

· FRE 801d)2): nonhearsay if statement is offered against a party and is a

· A): direct statement (made either in an individual or representative capacity)

· No scope issue for representative statements bc you always represent them (e.g., a parent’s statement on behalf of a child)

· B): adoptive statement—party has manifested an adoption or belief in truth of the statement

· Probable human behavior test for when relying on silence

· Would a reas person, under the circumstances, protest the statement if untrue

· Must lay foundation that ∆ was present, was paying attention, could hear the statement, etc.

· Can adopt a statement even w/o agreeing w/ (or even hearing) a specific statement if make some sort of gen statement like “I agree w/ everything X says”

· S. Stone: mere failure to respond doesn’t indicate adoption unless reas under circumstances to expect a response (recipient wasn’t affiliated w/ co. anymore so unreas to expect response)

· C): authorized statement—authorized by party to make a statement concerning the subject

· Scope Q—statement has to be w/in scope of your authority (e.g., atty only has authority to make admissions that are directly related to the management of litigation)

· Prelim Q that the person is indeed authorized to speak for the party (i.e., it is his job to speak for the person/thing he’s representing)—not just an agent

· D): agent/EE/vicarious statement—made 1) by party’s agent 2) concerning a matter w/in the scope of the relationship 3) made while the relationship existed

· E): coconspirator statement—made by party’s coconspirator during and in furtherance of conspiracy

· Inadmissible after the objectives of the conspiracy have either failed or been achieved

· A joint venturer falls w/in the rule even if no conspiracy has been charged

· Probative need to admit such statements bc conspiracy otherwise is really hard to prove

· Statement’s contents must be considered in 104a determination but need evid aliunde to est authority under C), existence/scope of relationship under D), or existence/participation in conspiracy under E)

· Bourjaily: disputed prelim facts relevant to 801d2E must be proven by a preponderance

· Doesn’t matter whether statements were made to third parties or were internal communications

· FRE 805: hearsay w/in hearsay is admissible if each part of the combined statements is itself an exception

· Beech Aircraft: statements can be admitted for nonhearsay purpose of placing other statements in context but only if necessary to avoid any misunderstanding or distortion that might otherwise result

· When 1 party uses part of a doc such that a misunderstanding or distortion can only be averted through presentation of another, the material required for completeness is ipso facto relevant

· Statements aren’t offered for truth but only to contextualize the offered info

· Demonstrates the interplay b/t Rule of Completeness and 801d2

· Bruton is a problem w/ evid admissible against 1 ∆ and not against the other (but no problem if he testifies?)
· We usually trust limiting instructions—Bruton is the exception (risk of prejudice is too great)

· It’s not a matter of admissibility but a matter of the effect of the evid once it’s introduced

· Q of how the evid can be presented so that it doesn’t prejudice the co-∆

· While joint trials are great, efficiency is not worth the price of sacrificing fund const principles

· Strict Bruton survives post-Crawford bc it’s testimonial

· Hard to say what Crawford would say about Bruton wrt nontestimonial statement (e.g., a confession to a friend)—might’ve taken the wind out of Bruton in such a context

· Richardson: redacted confession is ok if not “incriminating on its face” and doesn’t “expressly implicate” ∆—redacted not only ∆’s name but any reference to his existence
· It became incriminating wrt ∆ only when linked w/ evid later introduced (required “linkage”)
· Gray: a redaction that replaces ∆’s name w/ an obvious indication of deletion (e.g., a blank space, the word “deleted,” or a similar symbol) is not sufficient protection

· Obviously redacted statements too closely resemble Bruton’s unredacted statements

· What is acceptable depends on the inference chain—diff b/t the minimal inference chain in Richardson and the direct inferential chain in Gray (it’s the kind of inference that matters)

· Richardson’s inferences involved statements that didn’t directly refer to ∆ himself and which became incriminating only when linked w/ evid introduced later at trial

· Despite redaction, statements in Gray obv refer directly to someone, often obv ∆, and involved inferences that a jury ordinarily could make immediately

Present Sense Impression, Excited Utterances
· Many statements w/in these exceptions will be kept out by the Confrontation Clause

· Most sig practical diff b/t the 2 is in the time lapse allowable b/t event and statement

· Character of the transaction or event will largely determine the sig of the time factor

· These exceptions are very malleable and can be very political

· FRE 803(1): present sense impression—describes or explains (it’s a present sense impression rather than a present sense reaction) an event or condition made while or immediately after perceiving it

· Substantial contemporaneity negates likelihood of deliberate or conscious misrepresentation

· “Immediately after” usually has an outer limit of about 10-15 mins

· Where precise contemporaneity isn’t feasible, near contemporaneity might be OK (Obayagbona)

· Declarant must have actually perceived the event but need not have been a participant in it

· Declarant can be an unidentified bystander

· FRE 803(2): excited utterance—relates to a startling event or condition, made while under the stress of excitement that it caused

· Excitement temp stills the capacity for reflection and so unable to consciously fabricate

· No specific time limit, but the more time that’s elapsed, the less likely the person will still be under the stress of excitement (although influence of a startling event can last for some time)

· But lacks the strict temporal nexus of PSI

· EU need only relate to the event—broader scope than PSI

· Need prelim ruling that declarant had PK (Bemis—relaying that cops are beating shit out of π)

· Subj determinations of whether declarant was actually startled and made the statement while startled but obj determination of whether a reas person would still be startled at time statement was made

State of Mind

· Very similar to PSI—it’s PSI of what’s going on w/ me as opposed to what’s going on outside

· FRE 803(3): statement of then-existing state of mind (e.g., motive, intent, plan) or emotional, sensory, or phys condition (e.g., mental feeling, pain, bodily health) but not including a memory or belief to prove fact remembered or believed unless it relates to execution, revocation, identification, or terms of declarant’s will

· Hillmon doctrine cabins 803(3) to contemporaneous feelings about a prospective event

· Reflections on the past or anything retrospective are outside its scope

· A statement of intention is not proof that the thing intended actually happened but that declarant did have such an intention (which makes it more probable that it did actually happen)

· Bc 803(3) doesn’t lim the class of persons against whom statements of intent may be admitted, such statements can be used to prove future conduct of a 3rd party

· Houlihan: V’s statement that he was going out to meet Billy Herd was used to prove not only that V was going out to meet Billy, but that Billy was going out to meet V

· Some circuits require corroborating evid

· Can prove the truth of a memory/belief but not the thing remembered/believed to avoid undercutting the rule

· Caution: SOM of nonparty is often irrelevant
Injury Reports
· FRE 803(4): statement made for—and is reas pertinent to—med diagnosis or treatment and describes med history, past/present symptoms or sensations, their inception, or their gen cause

· What is “reas pertinent to diagnosis” is what is actually pertinent bc from doctor’s perspective

· Can be made to physicians or to others—unclear whether police (as 1st responders) could be included

· Includes statements made to physicians hired not for treatment but simply diagnosis w/ an eye to litigation

· Declarant need not be the person seeking treatment

· Statements regarding cause are admissible only if reas pertinent—so statements as to fault usually aren’t
· But fault can be directly tied to the treatment, esp statements by a child to a physician IDing a family or household member as abuser, statements attributing fault to an abuser in a DV case (Moses)

· Statements of abused children to 1st doctors/nurses to examine V after report of assault are almost always treated as nontestimonial—ID of perpetrator is sometimes considered testimonial bc of its accusatory nature

Recorded Recollection
· Past recollection recorded

· FRE 803(5): a record concerning a matter the witness once knew about but now cannot recall well enough to testify fully and accurately, 1) was made or adopted by the witness 2) when the matter was fresh in his memory, and 3) accurately reflects his knowledge; if admitted, the record may be read into evid but may be received as an exhibit only if other party wishes

· Mult person involvement in process of observing/recording is entirely consistent w/ this exception

· A tape-recorded statement is w/in the exception and can be played to the jury rather than “read” 

· This isn’t a way to get evid, but rather is itself a form of evid

· Rationale is that things recorded contemporaneously are reliable

· Kind of an exception to 803’s indifference as to whether or not the declarant is avail

· Present recollection refreshed 

· FRE 612: when witness uses a writing to refresh memory while or before testifying, adverse party may CX him on the doc and introduce in evid any portion that relates to his testimony

· Jogs memory of the forgetful witness and thereby allows him to testify from “present recollection”

· This is a way to get evid—you totally remember but just need something to jog your memory

· Anything may be used as present recollection refreshed

· Never going to be evid in any way, shape, or form unless OC wishes to publish it

· Critique that the distinction is arbitrary—if the witness’s memory is refreshed, does it matter if they’re reading it off the paper or reciting it from the newly-refreshed memory? (Riccardi—list of stolen items)

Business Records

· Dicta in Crawford that business records may be an exception to the Confrontation Clause

· FRE 803(6): a record of an act, event, condition, opinion, or diagnosis if

· 1) it was made at or near the time by—or from info transmitted by—someone w/ knowledge

· 2) it was kept in the course of (must be kept “in the course of the activity”)
· 3) a reg conducted activity of a bus, org, occupation or calling, whether or not for profit

· Includes gov’t agencies, illegal enterprises, and even someone’s own personal records

· Keogh (dealer underreported tips): personal records kept for bus reasons may be reliable and able to qualify if systematically checked and reg and continually maintained

· Gibson (drug dealer’s ledger): ok if not every sale was recorded

· 4) making the record was a reg practice of that activity

· 5) foundation is laid by a custodian or another qualified witness or by a proper certification, and

· Need only show that it was the reg practice of the activity to base such records on a transmission from a person w/ knowledge—need not produce or even ID the actual person

· 6) neither source of info nor method/circumstances of preparation indicate a lack of trustworthiness

· Exception to idea that reliability is irrelevant under the categorical rules

· Docs are presumed trustworthy unless shown otherwise

· Records calculated for use in ct rather than in business are inadmissible (Palmer v. Hoffman)

· Absent a motive to fabricate (e.g., author of report was involved in the accident, author knew he could be subject to a lawsuit), Palmer isn’t controlling (Lewis)

· Also relevant if the reports have utility to ER (e.g., to figure out what happened to take preventative measures) and if the report was completed based on a statutory duty

· Adverse party might be able to introduce the other party’s self-serving report

· Business duty rule

· If all participants in the chain producing the record, including the person furnishing the info to be recorded, are acting routinely, in reg course of bus, then everything w/in the record is admissible

· Only encompasses info known to be reliable, where there is PK—collection in the normal course of business isn’t sufficient (has to satisfy the rationale that records are reliable bc bus needs them to be) 

· Any inner piece that doesn’t meet the business duty req needs its own exception bc it lacks the same assurance of accuracy (e.g., the police report incorporating info from a bystander)

· If the info provided by an outsider is verified by someone acting under a business duty to do so, the info is deemed to be provided by a member of the org

· 803(6) cannot be used as a “back door” in a crim case against a ∆ to admit a pub record if the same record wouldn’t be admissible under 803(8)(B) or (C) bc of the lims set forth in those rules

· FRE 803(7): evid that a matter isn’t included in a business record if admitted to prove that the matter didn’t occur or exist, a record was reg kept for a matter of that kind, and no indicia of untrustworthiness

Public Records

· Justification is the assumption that a pub official will perform his duty properly and the unlikelihood that he’ll remember details independent of the record

· FRE 803(8): a record or statement of a pub office if it sets out

· A) the office/agency’s activities

· Very narrow—“office” and “agency” have been interpreted broadly, but “activities” hasn’t been (really limited to very ministerial type things—disbursements, receipts)

· B) a matter observed while under a legal duty to report, but not including, in a crim case, a matter observed by police or other law-enforcement personnel, or

· Also very narrow—must be w/in agency’s statutory duty (not just anything noted/observed)

· Major exclusion is police reports—unless ∆ wants to introduce them

· Distinction b/t police records prepared in a routine, nonadversarial setting (which are ok) and those resulting from a more subj investigation, observations of crime

· Similar to the nontestimonial/testimonial distinction

· If official is doing nothing more than mechanically registering an unambiguous factual matter, such records, like other pub docs, are inherently reliable

· C) in a civil case or crim case against gov’t, factual findings from a legally authorized investigation

· Factors in determining admissibility: timeliness of investigation, skill or experience of the official, whether a hearing was held and how much process there was, and possible motivation problems (Palmer)
· “Factual findings” includes factually based concls/opinions in such reports (Beech Aircraft)

· Concl need only be based on a factual investigation and satisfy trustworthiness req

· And neither the source of info nor other circumstances indicate a lack of trustworthiness

· Like in 803(6), trustworthiness is presumed unless demonstrated otherwise

· Similar lang as to 803(6), and most if not all pub agencies qualify as “businesses”

· 803(8) is unique in that it affects other hearsay exceptions, most notably 803(6) (Oates)

· Police and evaluative reports that don’t satisfy the standards of 803(8)(B) and (C) may not be admitted under 803(6) or any other exceptions to hearsay

· Info contained w/in pub records is hearsay w/in hearsay if the source who has PK is outside the agency

· FRE 803(9): a record of a birth, death, or marriage, if reported to a pub office in accordance w/ a legal duty

· FRE 803(10): testimony or certification under 902 that a diligent search failed to disclose a pub record or statement if the testimony or certification is admitted to prove that the record or statement doesn’t exist or a matter didn’t occur or exist, if a pub office reg kept a record or statement for a matter of that kind

Declarant Unavailability
· FRE 804(a): declarant is unavailable as a witness if he:

· 1) is exempted from testifying about the subject matter bc the ct rules that a privilege applies

· 2) refuses to testify about the subject matter despite a ct order to do so

· 3) testifies to not remembering the subject matter (witness must testify to the fact himself)
· 4) is dead or cannot be present bc of a then-existing (even if temp) infirmity or phys/mental illness

· 5) is absent from the trial/hearing, and statement’s proponent couldn’t produce his attendance (or in case of 804(b)(2), (3), or (4) his attendance or testimony) by process or other reas means
· For (b)(2), (3), or (4), proponent must attempt to depose witness before he’s deemed unavail

· A declarant is not considered to be unavail if the statement’s proponent procured or wrongfully caused the declarant’s unavailability as a witness in order to prevent him from attending or testifying

· Includes a crim ∆ who invokes his 5th Amend privilege and thus makes himself unavail

· W/o foundation to show unavailability, ct will find that reas efforts weren’t made to procure the witness

Former Testimony
· No Crawford problem bc the rule already requires compliance w/ the Confrontation Clause 

· Just bc there is former testimony, that doesn’t mean you should jump to the prior testimony exception (could also be an admission, a prior inconsistent statement, or past recollection recorded)

· FRE 804(b)(1): testimony given as a witness at a trial, hearing, or lawful deposition in any proceeding if the party against whom the testimony is now offered (or, in a civil case, a predecessor in interest) had 1) an opportunity and 2) similar motive to develop the testimony by DX, CX, or re-direct

· Testimony may be offered against the party by or against whom it was previously offered

· Most likely situation in which former testimony won’t be admissible is GJ testimony against ∆ indicted by that GJ since a crim ∆ cannot examine witnesses at GJ proceedings

· Or when trial judge in earlier proceeding so limited  CX that it wasn’t adequate/meaningful

· When prior testimony is offered in the form of a transcript, the outer layer of hearsay (the transcript itself) is a statement of the ct reporter and falls w/in the pub records exception

· What matters is the nature of the second proceeding (type of orig proceeding doesn’t matter)

· Parts of the prior proceeding that matter: must’ve been oath and CX and:

· If the present proceeding is criminal, can only be offered against the same party and the party must have had the opportunity and a similar motive to X as in the prior proceeding

· If the present proceeding is civil, then either the party himself or a “predecessor in interest” must have had the opportunity and similar motive

· “Predecessor in interest” used to be based on privity (present party had to have “received” from prior party the right, title, interest, or obligation that is at issue in the current litigation)

· But most cts read it so broadly that it looks a lot like the “similar motive” part (Clay, applying Lloyd), which basically reads out that part of the rule
· Salerno: ∆ couldn’t introduce GJ testimony against gov’t bc gov’t didn’t have similar motive at trial as it did during GJ (and a “similar motive” always must be shown)

· Dissent: prior motive doesn’t mean you tactically decided in the prior proceeding to take advantage of that motive—just whether you had opportunity and motive rather than whether you expressed it

Dying Declaration
· Seems settled that this exception has survived Crawford (dying declarations are thought to be sui generis)

· So entrenched in our legal history that it doesn’t matter how testimonial some dying declarations feel

· FRE 804(b)(2): in 1) a prosecution for homicide or in a civil case, a statement made while 2) declarant believed his death to be imminent, 3) concerning the cause or circumstances of his impending death

· Limited to homicide prosecutions in crim context bc exceptional need for the evid > doubts about reliability
· Declarant must have a settled, hopeless expectation (Shepard)

· Fear or even belief that illness will end in death isn’t sufficient

· What is decisive is declarant’s SOM, which must be exhibited in the evid and not left to conjecture

· Can be inferred from the content of the statement, and the context in which it was made (e.g., nature and severity of the injury, declarant’s conduct, med opinions stated to declarant)

· Declarant must also have PK—cannot express mere suspicions or conjecture

· Can be an opinion but must then conform with 701

Statement Against Interest
· FRE 804(b)(3): statement that a reas person in declarant’s position would’ve made only if he believed it to be true bc, when made, it was so contrary to his proprietary or pecuniary interest or had so great a tendency to invalidate his claim against someone else or to expose him to civil or criminal liability and, if offered in a crim case as one that tends to expose him to crim liability, it’s supported by corroborating circumstances that clearly indicate its trustworthiness

· Applies to statements by anyone, not just those made by/attributable to party they’re introduced against

· Can’t just be vaguely against someone’s interest—has to be so contrary to their interest

· Must have been against declarant’s interest at the time it was made

· Obj inquiry: whether a statement is in fact against interest must be determined based on the circumstances (e.g., reas person might say something against interest to someone he trusted, to police to curry favor)

· Encompasses statements tending to expose declarant to hatred, ridicule or disgrace

· Corroboration is necessary for crim cases to prevent friends from helping friends

· Need external proof—must be corroborated by something beyond ∆’s own statement (although if you had a fully consistent statement that is consistent w/ the evid, that should be sufficient)

· Includes inculpatory statements as well as exculpatory ones

· Diffs from opposing party statements: declarant can be anybody, he must be unavail, limited to statements against interest (content limitation), corroboration req in crim cases, Confrontation problem

· Only self-inculpatory statements are admissible, so they must be parsed from any non-self-inculpatory statements made in the same narrative (Williamson)

· Statements that reveal inside knowledge of how a crime was planned or executed can qualify as against interest—has been accepted by some lower cts but has never been endorsed by SCOTUS

Forfeiture by Wrongdoing
· FRE 804(b)(6): statement offered against a party who engaged or acquiesced in wrongdoing that caused declarant’s unavailability as a witness, and did so intending that result

· The wrongdoing need not consist of a crim act

· Applies to all parties, including the gov’t

· Prelim Q that the party against whom the evid is offered engaged or acquiesced in the wrongdoing

· For testimonial statements, the narrow version of the rule applies as laid out in Giles

· Forfeits right to Confrontation if engaged in conduct designed to prevent the witness from testifying
· That party caused the person to be absent isn’t sufficient if didn’t do so to prevent him from testifying (e.g., typical murder case involving accusatorial statements by V)
· “Procuring unavailability may be diff in DV context bc acts of DV are often intended to isolate V and prevent her from going to the police or participating in a crim prosecution
· Earlier abuse, or threats, intended to dissuade V from resorting to outside help would be highly relevant, as would evid of ongoing crim proceedings at which V would’ve testified
· Giles is focused on crim action, but it’s not a huge stretch to say that the narrower version would be met if the party was preventing the person from testifying in a civil proceeding
· If nontestimonial, it’s the version of the rules you’re governed by (so in fed ct, it’s the narrow version, not bc of a const reason but bc that’s all that the rule permits)

Residual Exception
· FRE 807(a): a hearsay statement not specifically covered by 803 or 804 isn’t excluded if:

· 1) the statement has equivalent circumstantial guarantees of trustworthiness

· 2) it’s offered as evid of a material fact

· 3) it’s more probative on the point it’s offered for than any other evid proponent can reas obtain

· 4) admission will best serve the purposes of these rules and the interests of justice

· b): proponent must give adverse party reas notice before trial of particulars of the statement
· Bc of the notice req, appellate cts won’t entertain an 807 argument for the first time

· Intended to be used very rarely and only in exceptional circumstances

· 2 diff camps (differ over how to interpret “specifically covered”)

· “Close-enough” theory—if evid was really close to an exception, then admissible if meets 807’s reqs
· “Specifically covered” means only that if a statement is admissible under a hearsay exception then such subsection should be relied on instead of 807 (Laster majority)

· If something looks like an exception but fails, it goes in

· Categorical rules by nature will leave things out, and we do want to admit something that was close but just missed bc of the bright lines drawn

·  “Near-miss” theory—a “near miss” under a specified exception renders evid inadmissible under 807

· “Specifically covered” doesn’t mean statements inadmissible under 803/804 (Laster dissent)

· If something looks like an exception but fails, it goes nowhere

· Would otherwise render the actual rules superfluous

· 807 applies in those exceptional cases in which an est hearsay exception doesn’t apply but in which circumstantial guarantees of trustworthiness, = to those for the est exceptions exist

· 807 shouldn’t be used to cover hearsay situations clearly anticipated by the drafters

Character Evidence
· FRE 404(a): character evid isn’t admissible to prove action in conformity therewith except:

· 1) a crim ∆ may offer evid of a pertinent trait of his (i.e., good character), and PR may rebut it (i.e., bad character) or if crim ∆ offers evid of V’s character, PR may offer evid of same trait of ∆

· When ∆ attacks V, he opens the door to an attack on the same character trait of himself
· 2) a crim ∆ may offer evid of a pertinent trait of V, and PR may offer evid to rebut it, and, in a homicide, PR may introduce evid of peacefulness of V to rebut evid that V was the first aggressor

· In latter situation, ∆ is not attacking V’s gen character but is introducing direct evid of how V acted in this particular situation regardless of how V was as a person (when Gandhi attacks)

· ∆ could then CX gov’t’s character witnesses as to specific instances of nonpeacefulness, but that wouldn’t open the full door to allow attack of ∆’s character

· Can offer evid of V’s peacefulness to rebut any (i.e., even non-character) evid that V was FA

· 3) evid of the character of a witness as provided in FRE 607, 608, and 609

· Admissibility of ∆’s character is always ∆’s prerogative—it is never an issue unless ∆ chooses to make it 1

· These restrictions almost reach const proportions (presumption of evid, BOP)

· Doesn’t open door if ∆ uses character evid for a purpose other than prove propensity, when ∆ attacks V’s character as a witness under 608 or 609, or if witness gives spontaneous statement on CX (i.e., gen, if the Q didn’t aim to elicit the character testimony, the rules aren’t triggered)

· In a civil case, character evid of is never admissible to prove conformity therew/ (i.e., a1 and a2 don’t apply)

· Evid of character is admissible in a “character in issue” situation (i.e., character is itself an element of a crime, claim or, defense such as extortion, entrapment, defamation, custody proceeding)

· Such evid has probative value beyond being used to prove conformity therewith

· Accordingly, there are no constraints on who can offer it, how it’s offered, etc.

Methods of Proving Character

· FRE 405 is tied to 404—tells how 404 evid can come in (the mode of proof matters for character evid)

· FRE 405: admissible character evid may be proven by reputation or opinion testimony.  Can inquire into relevant specific instances of conduct on CX.  Can use specific instances of conduct for character “in issue.”

· On CX, a character witness can be asked if he’s heard of particular instances of conduct pertinent to the trait in Q as a means of testing their knowledge and credibility

· Michelson: can only give opinion-based-on-hearsay testimony, from what they’ve heard in the community

· Can give own opinion but only to extent that it’s generalized and not a way to sneak in specific acts

· Can CX w/ specific instances of conduct pertinent to the trait in Q to test knowledge and credibility of witness, but w/ a good faith req (must have foundation for the Q—an unsubstantiated rumor probably wouldn’t be sufficient)

· Form of the Q is not important

· Cannot use extrinsic evid

· Allow specific conduct on CX bc pretty finite—serious efficiency issues if were to allow ∆ to do it

· When offering character evid for another purpose, 405 doesn’t apply

Other Uses of Specific Conduct

· FRE 404(b): evid of other crimes/wrongs/acts isn’t admissible to prove conformity, but may be admissible for MIMICK (Motive/opportunity, Intent, absence of Mistake/accident, Identity/modus operandi, Common scheme/plan, Knowledge).  If crim ∆ requests, PR must provide reas notice before (or during if ct permits it) trial of gen nature of evid it’s introducing regardless of whether it’s using it for CIC, impeachment, etc.
· Applicable to both civil and crim cases (although notice provision only applies in criminal)

· Crim ∆ can offer evid of a 3rd party’s conduct to convince jury that the 3rd party committed the crime

· Such evid need not have occurred prior to the crime at issue

· Includes evid of uncharged misconduct if ct finds that there’s sufficient evid that a jury could find that the incident occurred (Huddleston)—Q of conditional relevancy

· MIMICK list isn’t 100% exhaustive, but these do tend to be the major areas that 404b evid comes in under

· If admitted for MIMICK reason, such issue must be in dispute
· ∆ must consider in choosing his defense which things to put in issue since it will open certain doors

· Pretty sweeping exception—anything that’s even marginally at issue probably will be admissible

· To be admissible for “identity,” evid must be pretty tailored to this particular individual’s identity, which is why it’s also called MO evid (can’t just be a gen description), like ∆ in Dossey (bank robber disguise)

Habit Evidence

· FRE 406: evid of a person’s habit or org’s routine practice may be admitted to prove that he/it acted in accordance w/ the habit or routine practice on a particular occasion, even if there’s no corroboration

· Habit evid is admissible to prove conduct in conformity w/ habit on a particular occasion

· Deemed more probative and less prejudicial than gen character evid

· A person’s reg practice of meeting a particular kind of situation w/ a specific type of conduct (probability theory—more likely to do it); the doing of habitual acts may become semiautomatic (psychological theory)

· The two theories sometimes diverge

· No precise formula but must consider adequacy of sampling and uniformity of response

· Morally tinged stuff is less likely to be considered habit (religious activities, drunkenness—which Advisory Notes say isn’t permissible habit evid), and more neutral stuff is more likely to be admissible

· Prejudice: passing judgment on the morality

· Probativeness: might be more likely to depart from this sort of behavior

· More of an internal struggle when it comes to something morally tinged—feels less habitual

· Burchett (∆ smoked pot and drank vodka daily until baby born): while it might be true that the vast majority of time, a person conforms to their habit behaviors, there are always exceptions

Character in Sex Cases
· FRE 412: party offering evid must give 14 days’ notice (unless good cause to deviate)

· Evid offered to prove a V’s sexual predisposition or that she engaged in other sexual behavior isn’t admissible in a civil or crim proceeding involving alleged sexual misconduct except:

· In crim cases, the following evid may be admitted:

· A) evid of specific instances of a V’s sexual behavior if offered to prove that someone other than ∆ was the source of semen, injury, or other phys evid

· PR must first bring up existence of semen/injury/phys evid

· Commonly used to show semen was from ∆ but from an earlier encounter

· B) evid of specific instances of V’s sexual behavior wrt ∆ if offered by ∆ to prove consent or if offered by PR

· C) evid whose exclusion would violate ∆’s const rights (e.g., V expresses an intent to have sex w/ 1st person she saw if ∆ is arguing consent, bias in Olden)

· Covers all crim cases involving a sex-offense (even if not charged)—also doesn’t matter whether the alleged V or person accused is a party

· “Other sexual behavior” is broadly construed (e.g., evid V had STD, viewed porn)

· In civil case, may admit evid offered to prove V’s sexual behavior/predisposition if probative value substantially outweighs danger of harm to any V and of unfair prejudice to any party

· Evid of V’s reputation is only admissible if V has placed it in controversy

· Diff from 403 in that it shifts the burden to the proponent, more stringent test of probativeness, and puts “harm to V” on the scale

· Policy reasons: avoiding harassment of V on the stand, encouraging reporting, stopping of sexual stereotyping, avoiding judgments of “oh she was promiscuous so doesn’t matter if she was raped”

· Can knock out evid otherwise admissible under other rules

· Also protects “pattern” witnesses in both crim and civil cases

· Bars use of such info for impeachment purposes

· Doesn’t apply unless the person against whom the evid is offered can reas be characterized as a “victim of alleged sexual misconduct” (e.g., in a defamation action involving statements concerning sexual misconduct, the evid has another purpose and is not barred by 412)

· Evid of prior false claims of sexual assault are not barred

· Essentially makes reputation inadmissible (what 404 allows) and provides for admissibility of certain specific acts (which 404 prohibits)

· FRE 413/414/415: in a crim or civil case for sexual assault or child molestation, ct may admit evid that ∆ committed/attempted any other sexual assault or child molestation, respectively, for any relevant purpose
· PR must disclose such evid to ∆ 15 days before trial or at a later time that ct allows for good cause

· Adopted in face of strong and nearly universal condemnation by lawyers, scholars, and judges

· Only supporters of the rules were DOJ reps

· Supersedes the restrictions in 404b in sex offense cases

· Includes uncharged misconduct—only a Q of conditional relevancy

· LeCompte: evid otherwise admissible by 414 may be excluded by 403, but 403 must be applied to allow 414 to have its intended effect—presumption in favor of admission

· Posner in Cunningham: 404b is sufficient bc predisposition to commit these types of offenses is evid of motive (criticism that this would swallow 404b if ∆’s penchant for crime X is his motive)

Other Forbidden Inferences
Subsequent Remedial Measures
· Two rationales of why inadmissible to prove fault

· The conduct isn’t an admission since it’s = consistent w/ injury by mere accident or through neg

· Don’t want to discourage people from taking steps in furtherance of added safety

· FRE 407: when measures are taken that would’ve made an earlier injury or harm less likely to occur, evid of the subsequent remedial measures isn’t admissible to prove neg, culpable conduct, a manufacturer/design defect, or a need for a warning or instruction.  Such evid may be admissible for another purpose, such as impeachment or—if disputed—proving ownership, control, or the feasibility of precautionary measures

· Broad lang encompasses all subsequent changes (e.g., changes in rules, discharge of EEs)

· Applies only to changes made after the date of the accident

· Doesn’t include subsequent remedial measures taken by those not party to the action (policy behind the rule isn’t at play since not worried about deterrence for third parties)

· Doesn’t apply to actions not voluntarily undertaken (e.g., actions taken pursuant to a gov’t mandate)

· Cannot use evid for 1 of the permissible purposes unless that issue is in controversy

· Outlined examples are not exclusive (only examples of permissible purposes)

· Strict liability is meant to be covered by the rule, even though it’s not completely obvious

Settlement Efforts
· Two rationales of why inadmissible to prove the merit or weakness of a civil claim or crim charge

· Offer may be motivated by a desire for peace rather than a concession of weakness so it’s irrelevant

· Pub policy favoring the compromise and settlement of disputes—want to promote freeflowing negotiations and don’t want to inhibit truthfulness or promote cautiousness

· FRE 408a): evid of the following isn’t admissible on behalf of any party, either to prove or disprove the validity or amt of a disputed claim or to impeach by a prior inconsistent statement or contradiction:

· 1) furnishing, promising, or offering—or accepting or promising/offering to accept—a valuable consideration in compromising or attempting to compromise the claim; and

· 2) conduct or a statement made during compromise negotiations about the claim—except when offered in a crim case and when the negotiations related to a claim by a pub office in the exercise of its regulatory, investigative, or enforcement authority

· “Conducts or statement” is incredibly broad

· Includes a report generated for negotiations (wouldn’t have existed but for the negotiations)

· Q is whether the statements or conduct were intended to be part of the negotiations

· Such evid may be admitted for another purpose, such as proving a witness’s bias/prejudice, negating a contention of undue delay, or proving an effort to obstruct a crim investigation or prosecution

· But must be careful not to undercut the rule (must balance admission against the policy)

· Ramada: allowing the statement to prove notice was too close—notice would be a permissible use in another situation where the prejudice wasn’t so great

· A lawsuit need not actually be filed or threatened before a “dispute” is deemed to exist—suffices that an actual dispute or diffs of opinions exists b/t the parties

· Claim must be disputed as to either validity or amt bc policy considerations aren’t at play when effort is to induce a creditor to settle an admittedly due amt for a lesser sum

· Evid otherwise discoverable isn’t excluded merely bc it was presented in negotiations

· 408a1 covers the offer itself, 408a2 covers the conduct or statements involved
· Often mixed together but have to parse them bc conduct/statements are admissible in a crim case when the negotiations related to a claim by a pub office, but the offer is still inadmissible

· Notice that statements might be used against you is present in pub but not private negotiation

· FRE 410:

· In any case, evid is inadmissible against ∆ who made the plea or participated in the negotiations:

· A guilty plea that was later withdrawn

· A nolo contendere plea (but evid of a conviction based on such a plea may be admissible)
· A statement made during a ct hearing on either of those pleas; or

· A statement made during plea discussions w/ PR if didn’t result in a plea or it was withdrawn
· However such a statement is admissible in any proceeding in which another statement made during the same plea/discussions has been introduced, if in fairness the statements ought to be considered together, or in a crim proceeding for perjury if ∆ made the statement under oath w/ counsel present

· Such evid is barred not only for substantive purpose but also for impeachment by inconsistency

· Only inadmissible against ∆ (e.g., ∆ can offer evid he rejected an offer to plead to a lesser charge)

· Mezzanatto: absent affirmative indication that such an agreement was entered into unknowingly or involuntarily, an agreement to waive the exclusionary provisions of 410 is valid and enforceable

· There may be some evidentiary provisions that are so fund to the reliability of the factfinding process that they may never be waived w/o irreparably discrediting the cts

· Possible that things could be waivable for CIC and not just for impeachment purposes

· Possible that ∆ could try to get PR to waive too if he had a lot of info

· Although if it were something like 412/413, we might not want individuals coming and thwarting those policy rationales (and PR would be waiving V’s rights too)

Medical Payments and Liability Insurance
· FRE 409: evid of furnishing, promising to pay, or offering to pay med, hospital, or similar expenses resulting from an injury isn’t admissible to prove liability for the injury

· Only excludes the offer itself—doesn’t exclude factual statements made in the course of the offer

· Doesn’t apply to other offers (e.g., to pay for property damage)

· FRE 411: evid that a person was or wasn’t insured against liability isn’t admissible to prove whether the person acted negligently or otherwise wrongfully.  Such evid may be admitted for another purpose, such as proving a witness’s bias or prejudice or proving agency, ownership, or control.

· Rule is drafted broadly so as to include contributory neg or other fault of a π as well as fault of a ∆

· Policy concerns that if a juror hears someone has insurance, they’ll think:

· They’re a very neg person (nowadays, they’d think the opposite)

· Find for π and let the insurer take the hit since ∆ won’t pay anyway (big concern)

Impeachment and Rehabilitation
Impeachment
· Impeachment evid suggests that a witness lacks credibility and thus that his testimony should be disregarded

· FRE 607: any party, including the party that called the witness, may attack the witness’s credibility

· FRE 806: when hearsay (or an 801(d)(2)(C), (D), or (E) statement) is admitted, declarant’s credibility may be attacked, and then supported, by any evid that’d be admissible for those purposes if he’d testified as a witness.  Ct may admit evid of declarant’s inconsistent statement or conduct, regardless of when it occurred or whether declarant had an opportunity to explain or deny it.  If party against whom the statement was admitted calls declarant as a witness, he may examine the declarant on the statement as if on CX

· Only applies if a statement’s been admitted for the truth

· Except for impeaching by prior inconsistent statement, the reqs for impeaching a declarant are the same as for a normal witness, even if the circumstances would make it impossible to satisfy them

· Number 1 reason why hearsay isn’t a problem is bc being offered only for impeachment and not for its truth

· Can always impeach intrinsically (i.e., through witness himself), but extrinsic proof is gen inadmissible

· 5 classic modes of impeachment

· Dishonesty (which has 2 dimensions)

· Reputation

· Variety of character evid (suggesting the witness lied bc it’s his nature to lie)—only type of character evid that can be used is character relating to truthfulness

· FRE 608a): a witness’s credibility may be attacked or supported by opinion or reputation testimony about his character for truthfulness or untruthfulness; evid of truthful character is admissible only after character for truthfulness has been attacked

· b) except for a crim conviction under 609, extrinsic evid is not admissible to prove specific instances of conduct to attack or support character for truthfulness.  But the ct may, on CX, allow them to be inquired into if they’re probative of the character for truthfulness or untruthfulness of the witness or another witness whose character the witness being CXed has testified about.

· FRE 610: religious beliefs/opinions aren’t admissible to attack/support credibility

· Admissible for bias or when such matters are relevant to issues in the case

· Can inquire into specific instances on CX if have a good faith basis for asking

· Not a conditional relevancy Q since only a Q and not going to jury as evid

· But cannot introduce extrinsic evid (must “take the witness’s answer”)

· Efficiency reasons—want to avoid mini-trials on such issues

· Uncharged misconduct involving dishonesty is w/in scope of 608

· Prior Convictions

· FRE 609a): evid of a crim conviction must be admitted if it’s:

· For a crime punishable by death or imprisonment > 1 yr (in convicting JX):

· Subject to 403 if the witness isn’t a crim ∆, and

· If probative value > its prejudicial effect to ∆ if witness is a crim ∆

· Must consider similarity b/t the past and charged crimes, importance of ∆’s testimony, centrality of credibility in case

· Must be careful w/ similar offenses bc they’re esp prejudicial
· For any crime if ct can readily determine that est crime’s elements required proving—or the witness’s admitting—a dishonest act or false statement

· Not subject to 403—crimen falsi convictions are per se admissible
· Not enough for witness to act deceitfully in the course of committing the crime—to qualify as crimen falsi, ult act must be one of deceit

· b) if more than 10 years have passed since the witness’s conviction or release from confinement for it, whichever is later, evid of the conviction is admissible only if:

· Probative value substantially outweighs its prejudicial effect (presumption against admissibility) and proponent gives adverse party reas notice
· The essential facts of the offense (statutory name, date of conviction, sentence imposed) are presumptively admissible, but the underlying facts or details aren’t

· May be proven extrinsically

· It’s only the prescribed penalty that matters (sentence actually received is immaterial)

· Luce: ∆ must testify to preserve an appeal on an impeachment w/ a prior conviction

· Ohler: in choosing to remove the sting, ∆ waives rights to appeal

· Inconsistency/Self-Contradiction: previously made statements inconsistent w/ present testimony

· FRE 613: when examining witness about his prior statement, need not show it or disclose its contents to him but must, on request, do so to adverse party’s atty.  Extrinsic evid of a PIS is admissible only if witness is given an opportunity to explain/deny the statement and adverse party is given opportunity to X him about it, or if justice so requires (doesn’t apply to ABPO)
· Witness need only be given the opportunity to explain at some point

· A PIS is admissible for its truth only if meets 801d)1)A); otherwise, only for impeachment
· 613 does not apply to prior inconsistent conduct—how inconsistent conduct works would depend on what you’re using it for (the nature of the attack)
· Inconsistency encompasses evasive answers, inability to recall, and silence

· ABPO are exempted since party is present and deny his statements through his case

· Morlang Rule: cannot impeach own witness through PIS to present otherwise-inadmissible testimony to jury, hoping they improperly use it as substantive evid (judged by good faith)

· Ince (gf still “doesn’t remember” at second trial)

· If the evid is admissible as substantive evid, then the problem dissipates

· Bias: motive to lie or slant testimony

· May be (and usually is) proven extrinsically and by specific acts to show witness’s like, dislike, or fear of a party, witness’s self-interest in the outcome, $, desire to curry favor

· Not expressly dealt w/ in FRE, but CX for bias is always appropriate (Abel)

· Incapacity (problems w/ memory, eyesight, hearing, mental illness)

· Also can be proven extrinsically and by specific acts and also no rule on point

· Can be mental, but that is the trouble area bc it’s the area most susceptible to abuse or misuse

· Mental incapacities that aren’t directly pertinent are too prejudicial and inadmissible

· Gen use of narcotics isn’t admissible, but use of narcotics at the time of observation is

· Specific Contradiction

· Distinction b/t specific contradiction and other modes of impeachment can be elusive

· Involves proof by extrinsic evid that witness being impeached is wrong about a material fact

· Inference to be drawn isn’t that the witness is lying but that he made a mistake and so perhaps his testimony may contain other errors and should be discounted accordingly

· Can always ask about specific acts to try to impeach, but if it’s a collateral matter, like w/ 608b, you’re stuck w/ w/e answer you get (Copelin: never seen drugs before)

· Collateral Evid Rule: cannot use extrinsic evid to prove a collateral issue (i.e., only purpose for the evid is to prove the contradiction and it couldn’t be introduced as substantive proof)

· Not actually in FRE

· Some cts don’t even have CER and just treat it as a 403 issue

· Overlaps w/ other modes of impeachment, but it has a slightly diff purview 

· Even if the evid demonstrably shows the witness is lying, still cannot use extrinsic evid  for the sole purpose of proving the lie (compare Lincoln example w/ the moon)

· Impeachments by PIS or dishonesty (Simmons: guard’s polygraph) aren’t subject to the CER bc go more broadly towards the witness’s credibility

· For PIS:

· A witness’s own inconsistency might be more probative of unreliability

· Less of a risk of bogging the trial down (narrower range of pertinent evid to prove a PIS than to prove the thing said actually didn’t happen)

· 613 governs impeachment by PIS, and that should govern

· But some cts prohibit introduction of a PIS regarding a collateral matter

· Arguable that a witness previously saying something diff about a collateral matter is as much of a side issue as whether he can be proven wrong about it

Rehabilitation
· Two reqs for impeachment evid

· Can only be admitted after a witness has been impeached (no bolstering)

· Efficiency purpose—don’t want to create more mini trials

· Juror confusion—don’t want jurors to decide credibility based on who was vouched for

· Must speak directly to the impeachment (kind of attack dictates the kind of rehabilitation allowed)

· 5 categories (to respond to each category of impeachment):

· Honesty—addressed in 608

· Consistency—addressed in 801(d)(1)(B)

· Disinterest—unclear whether 608 governs (cts diverge)

· Capacity

· “Specific corroboration”

· Latter 3 aren’t addressed by FRE (although conflict over disinterest) and so are only limited by 402 (whether the evid is relevant to rebut the attack) and there’s no limitation on extrinsic proof

· Character for truthfulness

· Admissible under 608 after witness’s truthful character has been attacked either by gen reputation (bad character under 608(a) or bad acts under 608(b)) or prior convictions

· Must be proven by opinion or reputation (608(a)) or specific acts elicited on CX (608(b))

· Specific contradiction may sometimes qualify as an attack—has an awkward fit

· Inconsistency also may sometimes qualify as an attack, depending on the circumstances

· 608(a)(2) says that evid of truthful character is admissible after character for truthfulness has been attacked by opinion or reputation evid “or otherwise”—may encompass PIS

· Vigorous CX pointing out inconsistencies in testimony and contradictions w/ other evid in the case and arguing ∆’s testimony isn’t credible doesn’t gen const an attack on reputation for truthfulness

· Fact-driven inquiry whether an attack for inconsistency is indeed an attack on truthfulness (i.e., it’s possible to say “you’ve said something else before” w/o saying “you’re a big liar”)

· Rule of thumb: is this an attack on gen credibility or just an attack in this specific case?

· Prior consistent statements

· FRE 801d)1)B): nonhearsay if declarant testifies, is subject to CX on the statement, and the statement is consistent w/ his testimony and is offered to rebut an express or implied charge against declarant of recent fabrication or improper influence or motive

· Can’t rehabilitate on statements that were never impeached on (i.e., can’t just say the witness was consistent on other statements/facts that he was never accused of being inconsistent about)

· Strict categorical rule: if est there may be an improper motive (probably a prelim Q) and when it arose, end of story—doesn’t matter if person actually had it or if statement was made w/ the motive

· Tome: PCS made after the alleged fabrication or after the alleged improper influence or motive arose are not admissible under 801(d)(1)(B)—only pre-motive statements can be substantive evid
· The Rule specifically admits PCS to rebut a charge of improper influence or motive, so the PCS can’t refute the charge unless it was made before such improper influence/motive arose
· May be difficult to ascertain when a particular fabrication/influence/motive arose

· Dissent: issue is one of relevance rather than one of hearsay

· 801(d)(1)(B) only carves out a subset of PCS admissible for their substance

· That means there’s no rule on point to determine the probativeness of a post-motive statement and so you have to turn to 402 to determine the relevance

· Statement need only be offered to rebut the charge of recent fabrication or improper influence or motive—can do that even if it’s postmotive if the speaker made it while affected by a far more powerful motive to tell the truth (e.g., truth serum) 

· Qs left open by Tome
· Whether in an improper influence/bias attack situation, you can use a post-motive statement for rehabilitation only
· Whether, outside of a “rebut-motive” situation, you can rehabilitate w/ a PCS only to demonstrate consistency (and if so, does the temporal req apply)

· Simonelli: where PCS aren’t offered for their truth but only to demonstrate consistency, the conditions of 801 aren’t met and 801(d)(1)(B) doesn’t apply

· Can use PCS for rehabilitation even if doesn’t meet reqs of 801(d)(1)(B)

· But Tome majority seemed to view the relevance and hearsay Qs as coterminous, which would mean that non-motive statements could never be used for rehabilitation

· Q whether failure to satisfy 801(d)(1)(B) renders the statement wholly inadmissible or still admissible for purposes of rehabilitation

· Cts are divided about how PCS can be used after a PIS attack but majority view:

· If the PIS attack is about a motive to lie, then the PCS can be used for its truth
· If something else is being attacked (dishonesty, capacity, etc.), then it cannot be

· Possible worlds: Pre-motive statements are admissible for truth to rebut improper motive and…

· …pre-motive statements are admissible for truth to rehabilitate

· …all statements are admissible not for truth to rehabilitate

· …no statements are admissible not for truth to rehabilitate

Opinions, Experts, and Scientific Evidence
Lay Opinions

· FRE 701: lay testimony in the form of an opinion must be a) rationally based on the witness’s perception, b) helpful to the jury, and c) not based on sci, tech, or other specialized knowledge w/in scope of 702

· 1st req is essentially the PK req plus reas extrapolations based on perception

· Expert witnesses can provide lay testimony and vice versa, but one cannot masquerade as the other

· Lay testimony results from a process of reasoning familiar in everyday life, while expert testimony results from a process of reasoning which can be mastered only by specialists in the field

· A lay witness can testify to the particularized knowledge that he has by virtue of his position

· Info can be totally blocked if it’s neither a lay nor expert opinion, which is likely if it’s not beyond the ken

· FRE 704: a witness may opine on an ult issue except, in a crim case, an expert witness may not say whether ∆ did or didn’t have a mental state or condition that const an element of the crime charged or of a defense

· Exception includes both insanity and also any mental state possessed wrt a crime

· Bars direct testimony as well as thinly veiled hypos mirroring the pertinent characteristics of ∆

· Conclusory legal conclusions (e.g., that a witness isn’t credible, telling the jury what result to reach) are excludable not under 704 but bc they don’t satisfy the “helpfulness” req of 701

Expert Testimony
· Importance of drawing lines b/t expert and lay witnesses

· Juries over-believe experts—they often take what they say as gospel

· Experts can testify to things beyond the ken

· Gatekeeping is necessary before an expert may testify

· Expert witnesses may testify to things they didn’t personally perceive as long as the info is of a kind typically relied on by the field and as long as they are truly drawing on some special skill or knowledge

· When a witness is qualified as an expert, he is qualified as to certain things

· The rejection of expert testimony is the exception rather than the rule

· FRE 702: a witness who is qualified as an expert by knowledge, skill, experience, training, or education may testify in the form of an opinion or otherwise if the expert’s scientific, technical, or other specialized knowledge will help the trier of fact to understand the evid or to determine a fact in issue and if 1) the testimony is based on sufficient facts or data, 2) the testimony is the product of reliable principles and methods, and 3) the expert has reliably applied the principles and methods to the facts of the case

· An expert may be qualified on the basis of experience, although he must explain how that experience leads to the concl reached and why it’s sufficiently reliable (and not overly subjective or controversial)

· Experiential knowledge isn’t per se barred under Kumho, but if you look at the arson cases, experiential knowledge can often be proven wrong when it’s actually tested

· Daubert: Frye’s test of “gen acceptance” in the field was superseded by the FRE

· Trial judge must ensure that all sci testimony/evid is reliable, as est by 702 (gatekeeper role)

· Prelim Qs under 104(a) that 1) the expert is qualified, 2) the testimony is helpful to the jury (i.e., it’s beyond the ken), 3) the testimony is reliable, and 4) the testimony “fits” the facts of the case 

· Applies to all areas of expertise, although well-est techniques are less likely to be challenged (i.e., while est methods may only require a brief Daubert hearing, one still must be held)

· Inquiry into reliability is flexible, but some important, albeit not dispositive, factors are PETA:

· Testability/Falsifiability: whether the theory or technique can be or has been tested

· Peer-review & publication

· Some well-grounded theories are too particular/new/innovative/of too limited interest to be published, but submission to scrutiny of scientific community ( likelihood of detection of substantive flaws in methodology

· Hard to verify validity when the journals are published by the industry itself (Shea)

· Error rate & standard operating procedures: the known or potential rate of error and the existence and maintenance of standards controlling the technique’s operation

· What type of error rate matters?

· Methodological error rate—when test is done properly, how often is it wrong

· Shea: most cts read Daubert to mean the methodological error rate
· Human error rate of individual lab, analyst, industry

· Might be improper character evid wrt the analyst (Shea)

·  “Gen acceptance” in the community may still bear on the inquiry but isn’t determinative

· Although, a known technique which has been able to attract only min support w/in the community may properly be viewed w/ skepticism

· Focus must be solely on principles and methodology and not on the conclusions they generate

· Ct thought it was liberalizing the rules, but Daubert ends up being more restrictive

· Daubert is more liberal when the evid is solid, but cutting edge, and not yet gen accepted

· Frye is more liberal wrt unsound expert evid that nevertheless has become “gen accepted”

· Joiner
· Admissibility of expert testimony is still reviewed on abuse of discretion (very weak review)

· Ct has equally wide latitude in deciding how to test an expert’s reliability (i.e., which factors are relevant) as it enjoys when deciding whether or not such testimony is reliable

· Conclusions and methodology are interrelated

· Can’t ignore the conclusions bc principles/methods must not only be reliable themselves, but also be applied reliably to the facts of the case—have to look out for:

· An analytical gap b/t the input and the conclusions

· A problem in the execution of the method (e.g., didn’t change your gloves)

· Although, as long as it passes a certain threshold so it’s not so unreliable that it’s inadmissible, problems w/ the way the method is applied rather than the validity of the method go to weight and not admissibility (Shea)
· Can’t just assume the connection based on the ipse dixit of the expert

· But only need to prove by a preponderance that their opinions are reliable—not that they’re “correct,” which is why competing principles in the same field of expertise can be ok

· Criticism that diff cts will select diff factors and apply them diff and will thus reach diff, inconsistent outcomes, admitting or excluding the same expertise

· And under abuse of discretion, appellate cts will uphold these inconsistencies

· Kumho
· Daubert applies to all expert testimony, be it based on sci, tech, or other specialized knowledge

· Which factors are pertinent to assessing reliability depends on the type of expertise (i.e., the gatekeeping inquiry must be tied to the particular facts of the case)

· Not all of the Daubert factors apply to every type of expert testimony

· Q before the ct is a specific one—whether this particular expert has sufficient specialized knowledge to assist the jurors in deciding the particular issues in this case

· Other factors that can be relevant in determining reliability

· Whether expert has developed his opinions expressly for purposes of testifying

· Whether expert is being as careful as he’d be in his reg professional work

· Whether the field of expertise is known to reach reliable results for the type of opinion given

· FRE 703: wrt the facts/data underlying an expert’s opinion, if experts in the field would reas rely on such facts/data in forming an opinion on the subject, they need not be admissible for the opinion to be submitted.  But if they would otherwise be inadmissible, the proponent of the opinion may disclose them to jury only if their probative value in helping the jury eval the opinion substantially outweighs their prejudicial effect

· Presumption against disclosure of otherwise-inadmissible facts/data underlying the opinion

· Intended to prevent thinly-veiled hypos that seek to apply the opinion to inadmissible facts

· Care must be taken by ct to ensure that the expert’s testimony isn’t merely a conduit for hearsay

· Facts or data on which expert opinions are based may be derived from 3 possible sources

· Firsthand observations w/ opinions based thereon

· Presentation at trial, through hypos or having the expert attend trial and hear the testimony

· Presentation of data to the expert outside of ct and other than by his own perception

· Relationship b/t 702 and 703

· When an expert relies on inadmissible info, 703 requires that such info be reas relied on in the field

· But Q of whether the expert is relying on a sufficient basis of info—whether admissible or not—is governed by 702

· FRE 705: unless ct orders otherwise, an expert may state an opinion—and give the reasons for it—w/o first testifying to the underlying facts or data.  But he may be required to disclose those facts or data on CX.

· FRE 706: provides for ct-appointed expert option

· Intended to combat expert for sale problem, although appointed experts are rare

Confrontation
· Melendez-Diaz
· Docs were made solely for use at trial—more like the records in Palmer than typical bus records

· Unless analyst was unavail and ∆ had prior opportunity to CX, ∆ was entitled to confront the analyst

· Not so that anyone whose testimony is relevant in est chain of custody must testify bc gaps in chain of custody go to weight and not admissibility

· Up to gov’t to decide which steps are so crucial as to require evid, and w/e testimony is introduced must (if ∆ objects) be introduced live

· Doesn’t matter if this is “neutral sci testing”—reliability is not the name of the game anymore

· Confrontation is a means of assuring accurate forensic analysis

· Confrontation is designed to weed out and deter the fraudulent and incompetent analysts

· Lack of proper training or deficiency in judgment can come out on CX

· ∆ could subpoena the analyst, but Q is whether gov’t had a const right to call him since they have the burden (this is a right, not a privilege)

· Many JXs have adopted such a rule, and there’s no evid that there’s an undue burden on gov’t

· ∆s will often stip to nature of the substance to avoid more prejudicial live testimony

· Bullcoming
· Surrogate testimony doesn’t satisfy Confrontation

· Surrogate testimony can’t expose any lapses or lies on the certifying analyst’s part

· Sig here was that witness had no knowledge why the analyst had been placed on unpaid leave

· ∆’s right is to be confronted w/ the analyst who completed the report

· Even if a witness records an objective fact, someone else can’t present that info in ct

· Predictions of dire consequences are dubious (although only 3 justices agree)

· Sotomayor’s concurrence: formality is helpful but not decisive; what’s important is that it was intended to be completed for trial—the report is testimonial bc its primary purpose is evidentiary

· The following situations could be diff:

· A report made for another purpose (esp for an alternate primary purpose)

· Person testifying was a supervisor, reviewer, or someone else w/ a personal, albeit limited connection to the test at issue

· An expert being asked for his independent opinion about underlying testimonial reports that weren’t themselves admitted into evid

· Only machine-generated results were introduced (e.g., a printout)

Eyewitness Testimony
· Pro-eyewitness expert testimony (Smithers)
· Such testimony is beyond the ken, and at the very least there needs to be a Daubert hearing

· Many of the sci principles affecting eyewitness ID aren’t w/in common experience of most jurors, and bc many factors are counterintuitive, many have incorrect assumptions about memory formation
· Jury instructions can only be very gen and can’t include expertise (e.g., eyewitness can be wrong)
· Con-eyewitness expert testimony (Coley)
· Such testimony isn’t beyond the ken so don’t even need to probe reliability w/ a Daubert hearing

· Skepticism about gen reliability of soft sciences

· This testimony is very generalized and probabilistic

· Psych studies are based on sm groups of people under lab conditions

· But here we’re talking about 1 person w/ 1 set of events—concern at issue here is this eyewitness’s reliability rather than the avg eyewitness’s reliability

· System gen opposes generalized evid (e.g., character evid)

· There are too many individualized variables involved

· CX of the identifying witnesses will always provide more relevant testimony

· Jury instructions can communicate only those theories relevant to the facts of the case and avoid extra delay/expense and imprimatur of sci reliability of expert testimony

· Social science calls into Qs a lot of foundations of the jury system, and letting it dictate how our crim adjudication works would be problematic

· Expert testimony risks undue prejudice or confusing the issues or misleading the jury bc of its aura of special reliability and trustworthiness

· May lead a jury to yield to the expert rather than make its own credibility assessments

· Such an expert can effectively comment on the weight/credibility of witnesses

· Evid rules are limited in that they only apply in ct and are party-activated, but Henderson reaches beyond the evid rules in creating special jury instructions and using its supervisory powers to impose reqs on police

Lie Detection
· Cts have typically excluded polygraphs on reliability and jury infringement rationale, and both of these rationales even stand up against a DP challenge in Scheffer
· Reliability

· No concern about polygraph’s ability to gauge a suspect’s physiology, but problem is determining how that relates to the suspect’s psychology
· Reliability is entirely dependent on the base rate (the %age of people polygraphed who are actually deceptive), but this is impossible to determine

· Concern of countermeasures and their effectiveness in producing a false neg

· Bc the probative value of such tests is so low, any limited evidentiary value that polygraph evid does have is substantially outweighed by its prejudicial effects

· Jury infringement

· Scheffer plurality: fund premise of jury system is that jury is the lie detector

· Risk that juries will give excessive weight to such evid based on its aura of infallibility and abandon their duty to assess credibility and guilt

· Scheffer concurrence: such a rationale demeans and mistakes the role/competence of jurors

· Saying the jury can’t hear such an ult conclusion contradicts 704

· Porter: didn’t admit the evid but not bc it fails Daubert—only kept it out under 403

· Scheffer: making polygraph evid per se inadmissible doesn’t unconst abridge right to present a defense bc there’s no consensus that such evid is reliable so this is a reas restriction

· Exclusion of unreliable evid is principal obj of many evidentiary rules

Forensics
· Handwriting Analysis (Fuji)

· Doesn’t stand up well under Daubert—scores high in terms of gen acceptance but fails the other 3

· Few studies support reliability; those that do have been criticized for methodological flaws

· No peer review by anyone unbiased and financially disinterested

· Not clear that you can really get an independent and unbiased community since the private sector has no need for ballistics testing, handwriting, fingerprinting, etc.

· Unknown rate of error

· Fingerprinting (Llera Plaza)

· Certainly gen acceptance

· Really only testability isn’t satisfied, but there’s no evid the certified FBI examiners present erroneous ID testimony, and there’s no evid that the rate of error is unacceptably high

· Even though there are diff standards, there are still standards

· And even though it’s a subj exercise, there isn’t uncabined discretion

· Strength of some factors balancing out weakness in the other ones

· Compatible w/ Daubert but softens it a little (like Kumho says we can) w/ a less sci rigorous analysis

· Reality is that when challenging something that’s so well-accepted, you essentially have the burden to prove unreliability

· Arson

· Folk wisdom in the arson community had been transmitted experientially, and what became known as the “classic” indicia of arson were almost all disproven by science

Probabilistic Evidence
· Independent variables

· If X and Y are independent, P(X|Y)=P(Y|X)

· Standard product rule can be used to find the likelihood of co-occurrence

· PR in Collins used the product rule w/o ever determining that the variables were independent

· Dependent variables (info given by Y informs the conditional probability of X)

· Product rule must take into account the conditional probability: P(Y) x P(X|Y) = P(X) x P(Y|X)

· Numerical expression of the odds: P(X)/P(~X)

· Random Match Probability: probability that you’d find this particular characteristic in the pop at large

· RMP quantifies the sig of a match—it’s a useless indicator for a common characteristic, but when RMP gets really high, it approaches the source probability

· Always going to be diff from guilt probability, which depends on the other evid in the case

· Source Probability and Guilt Probability both relate the person in Q

· Source Probability: probability that the suspect is the source of the evidence

· Guilt Probability: probability that the suspect is guilty 

· Bayes’ Theorem provides a method for calculating the probability of guilt in light of the evid

· Odds(G|M) = prior odds of guilt / RMP

· Utility of this is that it gets at the other evid in the case (that’s what prior odds of guilt is based on)

· Spann: jurors have to make their own assessments and decide the prior odds

· Resistance to Bayesian analysis

· Jury confusion—don’t want them to be overwhelmed by the #s but also don’t want them to consider the #s to the exclusion of the other evid (fear of dwarfing the soft variables)

· Very hard to quantify adversarial proof, which is qualitative in nature

· Close to usurping the role of the jury—if the evid is decisive, why have the jury?

· Concerns wrt accuracy and judicial competence to safeguard the accuracy

· Bayesian analysis is very common in paternity testing but is rejected by most cts in crim cases

· Source and guilt probability become the same thing in a paternity case—RMP is still an issue though

· Prosecutor’s fallacy: conflating the probability of a match given innocence (the RMP) and the probability of innocence given a match (guilt probability)—this was one of the problems in Collins
· Diff is that the RMP doesn’t take into account the prior odds (i.e., the other evid in the case)

· Defense attorney’s fallacy: ∆ is no more likely to be guilty than all others w/ the trait (same error)

· Veysey: all evid is probabilistic—statistical evid is just more explicit

DNA
· The probability accompanying a DNA match is the RMP—says nothing about source/guilt probability

· Guilt probability requires an assessment of the strength of all of the genetic and nongenetic evid in the case

· Genetic evid that supports an inference of guilt can be offset by nongenetic evid that supports an inference of innocence and vice versa

Physical Evidence

· Despite how incredibly powerful and common phys evid is, it’s governed more by custom than by rules

· Real evid has a historical connection to the case, came out of the case

· To introduce anything, whether it’s real or demonstrative (and even to refresh recollection); mark and ID for the record, show OC, authenticate and/or lay foundation, move into evid (if appropriate), and publish to the jury (if moved into evid) or display (if a demonstrative

· Authentication

· FRE 901: proponent must produce evid sufficient to allow the factfinder to conclude that the evid is genuine (conditional relevance issue since it’s only relevant if it is indeed what it purports to be)

· No fixed rules on how a thing can be authenticated (901(b) lays out some examples)

· Need only prove a rational basis for the claim that it is what the proponent asserts it to be

· What the item is and how it’s being used governs what is necessary for authentication

· Long: didn’t need to prove the K was actually a proper K but just that it was the K the woman was talking about (bc not offered for truth)

· No chain of custody req—any gaps in chain of custody go to weight and not admissibility

· Don’t need to authenticate live testimony

· Demonstrative Evidence

· Absence of specific rules about demonstrative proof

· Need only be sufficiently explanatory or illustrative of relevant testimony in the case to be of potential help to the trier of fact

· Things that will keep demonstrative evid out: inaccuracy, prejudice, incompleteness, or cumulativeness, but there really is no rule about how inaccurate, how incomplete, etc.

· And it doesn’t have to be exactly accurate if only demonstrative

