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Evidence Outline
Introduction

· justifications for rules of evidence:
· 1) efficiency – proponents would just keep going on and going on

· eg, contract dispute in It’s a Wonderful Life. Would give whole back-story of George Bailey to create sympathy.

· 2) prejudicial evidence - attempts to influence the jury in an inappropriate way 

· eg, case about soliciting prostitutes involve all the pornography the D had in it’s home.  Puts D whole life on trial as a bad person

· 3) privilege rules – social policy
· Eg, can’t put attorney on trial and ask if D confessed, so protect attorney-client relationship.

· 4) unreliable evidence
· can’t admit astrology-type evidence that is clearly wrong as jury might buy the theory.  Distrust of competence of jury.

· § 105: The Rule of Limited Admissibility:  If evidence admissible under one purpose but not admissible under another, if gets admitted, though with a limiting instruction.
· proponent gets better of this deal, since instructions easily forgotten or ignored

· but if proper purpose a farce, judge can use discretion to not admit.

I.  Relevance
A.  § 401 Definition, Rule 403 Balancing
· Rules:

· § 401: definition of “relevant” =  any tendency to make the existence of any fact of consequence (i.e., in dispute) more or less probable.

· no such thing as “marginally relevant” – it’s either relevant or not.
· a low threshold – only needs make the proposition in dispute a little more or less likely to be true.
· what’s “in dispute” will depend on the underlying substantive law: the elements of the crime, the available defenses.  
· eg, in statutory rape case, fact that minor had ID showing age not relevant as it’s a strict liability crime so her age is not in dispute.
· A failure to introduce evidence can be itself relevant. Tory.
· § 402:  All relevant evidence is admissible, unless provided otherwise in:

· the Constitution;
· an Act of Congress;
· the Federal Rules of Evidence; or
· by rules as prescribed by the Supreme Court
· Rmk: 402 list is exclusive.  Can’t exclude evidence using, eg, state ethics rules.  Lowery.
· § 403:  Evidence, though relevant,  may be excluded if its probative value is substantially outweighed be the danger of unfair prejudice or undue delay 
·  unfair prejudice  = confusion, misleading the jury, unduly inflammatory
·  undue delay = waste of time, repetitive evidence
· § 403 Rmks:

· 1) 403 is weighed in favor of admissibility.  I.e., unfair prejudice >> probative value ( exclude.
· 2) Trial judge has wide discretion under 403.  Appellate std. is “abuse of discretion.”
· 3) Prejudice must be unfair—i.e., that which unduly inflames the jury and so causes improper bias.  
· The fact that evidence is damaging doesn’t mean it’s prejudicial.  The inference made must be improper, i.e., outside of the true probative value.
· Eg, murder weapon prejudices the jury against the D, but this is proper prejudice.
· Showing the D was a “bad person” (e.g., has been convicted of many crimes) may inflame more than its probative worth.
· 4) 403 rarely an issue in bench trials.  The judge (hopefully) won’t be biased unduly.
· 5) So the jury never hears the prejudicial evidence, opponents can use  motions in limine – a pretrial motion to exclude.
· 6) judge looks to realities of litigation in making 403 decisions.  
· eg, problems of proof:  looser standard for small airplane crash cases., like Nachtsheim.
· eg, equity: evidence uncertain due to breach of D more likely to be admitted against him, so he can’t benefit from the uncertainty he created.  Famous Music.
· 7) If the prejudicial elements can be eliminated with the evidence remaining equally probative , the proponent must do so.
· Eg, Torres.  Proponent wants to admit “Rogues Gallery” book for identification.  Should blank out the list of priors so it’s not a backdoor way to introduce bad acts.
· Examples and Common 403 Issues:

· Stipulations:  if allowing D to stipulate fact would be equally probative and eliminate unfair prejudice, P must accept stipulation.  Old Chief.

· Old Chief - crime charged was gun possession by a felon.  Proving D a felon an element of the crime, so P wants to introduce details of prejudicial prior felony.  Supreme Court holds stipulation must be accepted.
· But since stipulations often rob the proponent of the fair weight of his evidence, and may lead to speculation by the jury, it is the rare case that the proponent must accept the stipulation.
· Civil Cases:

· 1) Smearing the Victim in Civil Cases

· eg, show P a marijuana user to argue damages should be less.  Not that probative, and very prejudicial ( not admitted.
· 2) Wealth of D in Civil Cases
· proper purpose:  damages.  Improper purpose: allow the jury to redistribute wealth.
· often not probative, but will be if punitive damages requested, or D claimed precaution cost-prohibitive.
· 3) “Day in the Life” Films
· P attempts to show all the difficulties his injury has created.  Relevant to damages.
· D may try to get a bifurcated trial.  
· potential improper purpose:  if day is not typical, film uses cinematic techniques (eg, music) to inspire emotion.
· 4) Gruesome Evidence
· proponent can’t go too far:  eg, in Hustler libel case, to show extent of damage, P admitted slideshow of worst images in Hustler.  Excluded.
· people can be excluded too.  Relies on judge’s power to control courtroom.
· eg, P backs gallery will limb-reduced victims in drug defect case.  Excluded. 
· Criminal Cases:

· 1) Gory pictures of victim
· will be admitted so long as relevant to the issues and not excessive.
· while it’s true that the fact of death rarely an issue, photos will go to motive, manner of death. 
· Terry – gory photos of child admitted in murder case.  Admissible to show victim died, not an accident, etc.  Post-autopsy photos, however, are not admissible (no probative value).
· 2) Alternative perpetrator evidence:
· McVeigh – McVeigh wants to introduce evidence of Elohim City group with designs on Murrah building.  Judge excludes, holding this evidence must have some foundation beyond “mere speculation.”
· sets the bar too high.  McVeigh’s evidence is probative, and has foundation as the govt investigated EC.  Appellate court doesn’t overturn as it’s high-profile, and lenient “abuse of discretion” std.

· Holmes – state rule of evidence excluded alternative perpetrator evidence as a general rule violated right to effective defense.
· 3) Sexual behavior of D
· Shymanovitz – judge admission of D’s adult gay pornography collection reversed on 403 grounds.  It’s only slightly probative, while it’s very prejudicial ( should be excluded under 403.
· could argue it’s irrelevant, but probably likely to make proposition at issue slightly more probable.
· 4) Guilty Pleas of Alleged Accomplices
· evidence of guilty plea of alleged accomplices never admissible under 403 if accomplice is not testifying.

· probative value:  moderate. Alleged accomplice may not be an accomplice, and could have plead guilty for any number of reasons.
· prejudicial value:  very high
· if the accomplice testifies, P can bring guilty plea up on direct to prevent impeachment by D and negative inferences.
· If P didn’t bring it up on direct, D could introduce it on cross to show motive to falsify.  
· Even if D states in limine that he won’t bring it up, P still has proper purpose in preventing jury speculation as to why this guy is not on trial as well. 
· D gets instruction to use guilty plea only for credibility, and not to infer the guilt of D.

· 5) Demonstrative Evidence – courtroom recreations of events.
· opponent of evidence will attempt to show recreation is importantly dissimilar from real event ( prejudicial, less probative ( sometimes wins on 403.
· eg, Fusco – car crash.  D wants to admit demonstration of what happens when ball joint disengages as alleged.
· disallowed as demonstration with professional driver, dry track, who expected it to happen.  Thus so dissimilar as to be substantially more prejudicial than probative.
· can sometimes get admitted if you make dissimilarities go in favor of opponent of evidence.
· eg, bankruptcy case. D claims he burned his money.  P demonstrates that even with more wind, gasoline, etc., that D claims, money would not all burn.
B.  Special Relevance Rules

· Idea:  though relevant, evidence is inadmissible under these rules for policy reasons.

1.  Subsequent Remedial Measures - § 407
· Rule:

· § 407:  evidence of subsequent remedial measures taken by the D is not admissible to prove negligence, product defect, et al.

· BUT:  still admissible when offered for proper purpose like impeachment, control, ownership, and feasibility, if controverted.
· rationales:
· 1) encourage D to take subsequent remedial measures.

· but:  probably would anyway, out of fear of second suit.  Also unclear whether people make primary decisions abed on rules of evidence.
· 2) confusing to the jury, and not that probative anyway.

· Rmks:
· 1) permissible purposes:

· a) ownership/ control – eg, D claims he didn’t own the car.  Evidence that D took it Midas post-accident, though  a remedial measure, admissible to prove ownership.
· b) comparative negligence – if D makes argument that hazard was obvious to P, P can introduce evidence that D afterwards marked the hazard to answer the comparative negligence charge.
· c) feasibility, if controverted – allows P to admit subsequent remedial measure to should alternative design’s feasibility, if D doesn’t concede feasibility.
· if concedes feasibility, D can still prevail by arguing that both designs were reasonable.
· d) impeachment – subsequent remedial measures will only be admissible to contradict if D claims design at time of accident was the safest.
· if just claim old design is safe, no contradiction.
· thus:  D can usually keep these out if concedes feasibility (c), doesn’t make strong claims (d), and a and b not at issue.
· 2) factual reports not covered by the rule, as not a remedial measure.
· result: corporations have attorneys make these, so as to be not admissible under attorney-client privilege.
· 3) if remedial action is taken by a third party (not the D), will generally be admissible
· makes since as outside of social policy rationale.
· 4) remedial measure must be subsequent to be protected by the rule.
· if change made before the injury occurred, it’s admissible.
2.  Offers of Compromise - § 408
· Rule:

· § 408: evidence of offers made or refused, and of conduct and statements made in compromise negotiations is not admissible to prove validity or extent of claim.
· rationale:  encourage settlement by allowing free communication and negotiations in settlement/ compromise meetings.

· Rmks:

· 1) 408 applies even before a lawsuit has been brought, so long as there’s a dispute.  Nintendo.

· 2) 408 applies regardless of who made the offer.  Pierce.

· makes sense as otherwise parties would make strategic offers to posture for jury.

· 3) civil settlement communications used in later criminal cases
· civil compromise evidence not admissible in later criminal cases except where one makes an admission to a regulatory agent in the course of an investigation (and not in the settlement itself)
· result of a compromise b/w Advisory Comm. and DoJ.

· example1: D charges with forging securities.  Admits wrongdoing in civil settlement.  When criminal case brought, can’t use this evidence as an admission of guilt.

· makes sense under rationale of rule

· example2:  IRS does investigation, and D admits he’s a fraud and pays up.

· when criminal charges brought, this can be used against him.  If statement was part of the settlement, then no.

· ends up being a trap for the unwary.

· 4) Settlement statements can’t be used for impeachment as a prior inconsistent statement.
3.  Payment of Medical Expenses - § 409

· Rule:

· § 409: Evidence of paying of offering to pay medical expenses not admissible to prove liability.
· rationale:  don’t deter D’s payment in goodwill.

· N.B. 409 only protects the  offer and payment, not any collateral statements.

· Eg, “I’m sorry I ran the light, can I pay your bills?”  409 only protects the second half.  The first half is admissible as an admission.

4.  Guilty Plea Negotiations - § 410
· Rules:

· § 410:  withdrawn guilty plea or statements made in guilty plea negotiations not admissible against the D.
· rationale:  same as 408.

· BUT:  P can contract around this using Mezzanatto agreements, which get the D to sign a waiver of 410 as a sign of good faith as a condition for entering into plea negotiations.

· held enforceable by Supreme Court.

· must be voluntary, no coercion, in writing.

· Rmks:

· 1) can’t use these statements for impeachment purposes (as well as inference of guilt).
· except:  if there’s a glaring contradiction, can use them to prove perjury.

· 2) Unclear whether D can waive all his rights under 410, and allow statements made to be used against him for any purpose.
· Some courts have held these stronger agreements enforceable.  Burch.

· 3) split in circuits as to whether the D can use plea negotiation statement against the P.
· eg, P said D was not the head guy when negotiating for plea, but later claims him mastermind at trial.

· letter of the rule doesn’t protect P, but spirit of encouraging negotiation does.

5.  Evidence of Insurance in Tort Cases - § 411
· Rule:

· § 411: Evidence of liability insurance not admissible for inference of negligence.
· rationale:  not very probative, but prejudicial.  Want to encourage insurance.

· exceptions: proper purposes like control, ownership, bias of a witness.
II.  Character Evidence
A.  In General - § 404, 405

· Rule:

· § 404:  Evidence of a person’s character is not admissible to show conformity therewith.  Exceptions: 
· (1) accused can bring up own character in defense (criminal cases only)

· BUT:  then “opens the door” for P to rebut on that trait.

· (2) accused can attack character of victim (criminal cases only)

· BUT: this opens door for direct rebuttal and rebuttal against same trait of the D. 

· (3) character used for impeachment treated under separate rules § 607–09.

· Other exceptions:

· a) when character “in issue”

· b) habit is admissible under 406, see infra.
· c) when proponent can find a “not for character” purpose.
· “Not for character” purposes:
· eg, state of mind.  See list under prior bad acts
· rationale of rule:  though probative, looking to prior acts/ character of D is prejudicial.  Turns trial into popularity contest of whether jury thinks D is a good person or not.

· exceptions 404(1) and 404(2) justified as “rules of mercy”
· § 405(a):  When character is admissible, can only be proven through opinion and reputation.  
· But, on cross, specific acts allowed.
· and (b) if character in issue, then specific acts can be used. 
· Rmks:

· 1) “character in issue” = character trait is material, consequential fact in determining rights and liabilities of parties.  A essential element of claim or defense.

· eg, defamation case.  If D called P a liar, P needs to show he is not a liar to prevail (as truth is a defense).  Character in issue, and P can use specific facts.

· eg2, negligent hiring.  To show that D should not have hired a person, will be necessary to prove D should have known that had bad character (eg, was a sex criminal), and so will need to prove this character trait.

· eg3, child custody.  Being a good parent in issue.

· 2) in civil cases:  no circumstantial use of character evidence.  Only “in issue” allowed.
· 3) in criminal cases:  govt can’t use character evidence unless D has opened the door.
· 4) Accused can only bring up character trait of his or victim if “pertinent”
· “pertinent” = relevant to case.  Thus honesty admissible by D in forgery case, but not in assault case,

· 5) Scope of “opening the door”
· if D brings up own trait, P can only respond with evidence to disprove that trait.

· but if D bring up trait of the victim, and expended principle applies:  P can retort directly, and bring up same trait of D.

· sometimes even statements like “I’m devoted to my family” or “he couldn’t have done it’ will be construed so as to open the door.

· 6) “opinion testimony and reputation”
· i.e., you call a witness to say “I known him for x years, and he’s an honest person.  He has a reputation for honesty”  but can’t talk about anything he’s done.

· But, on cross, can probe specific acts:  “So you say he’s honest.  Did you know that he [did x dishonest thing]?”

· 7) Since D can only use opinion and reputation, and it opens a lot of unfavorable doors, most D rarely invoke their rule of mercy.
B.  Prior Bad Acts - § 404(b)
· Setup:  P attempts to admit prior bad acts for not-for-character purpose.  Two battles:

· 1) opponent will argue that it’s not really for the proper purpose.

· 2) If loses 1), opponent will make motion that it should be excluded under 403.

· this is the mot litigated rule of evidence.

· Rule:

· §404(b) – evidence of prior crimes, wrongs, or other bad acts are not admissible to show conformity therewith.  BUT:  they are admissible if for other “not for character” purpose.
· even if admitted under 404(b) as proponent can find a not-for-character purpose, the opponent can still make a 403 objection whether it should be admitted.

· “Not For Character” purposes:
· 1) State of Mind – if claim duress, ignorance, accident, can use specific acts to refute.

· 2) Intent – to show D had requisite intent.

· 2) “Completing the Narrative” – to provide contest and prevent speculation

· 3) Motive – to understand reasons why D would want to commit crime.

· 4) Identity – to show it was D and not another who committed the crime.  Must be a unique “signature”-type M.O.

· The Huddleston requirement – if D claims he didn’t do the bad act in question, treated as an issue of conditional relevance under 104(b).
· P must make showing to judge, by a preponderance of the evidence, that some reasonable juror could find that D had committed the act.

· A low standard:  Ds rarely contest this after Huddleston.

· Notice requirement:  P must let D know if intend to use prior bad acts under 404(b).
· reasoning:  let D prepare response, let issue be decided out of earshot of jury.

· D, however, need not inform P.

· Rmks and Examples:

· 1) State of Mind examples:
· duress defense: Hearst – D claims robbery excused by duress.  P can bring up prior bad act, where she was clearly not under duress, to show that she is not under duress in the instant case.

· accident defense:  Woods - D claims baby’s death an accident.  P allowed to admit prior cases where babies D watched turned blue, to negative defense of accident.  Similar bad acts often found admissible in accident cases.
· ignorance:  “I didn’t know it was cocaine.”  P can show prior cocaine dealing to rebut defense.

· 2) Intent cases:
· Beechum – postman claims he didn’t mean to steal mail.  Govt wants to admit also found other pieces of stolen mail, to prove he did have intent.

· possession with intent to distribute cases:  close call.

· P wants to introduce prior convictions to prove intent to distribute.  Seems awfully close to propensity inference, but courts have allowed it.  Other courts reject under 403.

· Crowder – P doesn’t have to accept a stipulation of intent in these cases.  Limits Old Chief to its facts.

· 3) Completing the Narrative cases:
· Steinberg – murder of child case – he beat he and left, and she dies hours later.  Govt wants to introduce he beat mother as well, so won’t speculate she should have intervened (goes to causation).  Allowed.

· 4) Motive cases:

· Potter – D charged with distributing prescription drugs.  To prove motive, P wants to introduce he was trading them for sex.  Allowed.

· but:  can’t stretch this too far.  Eg, in theft case, show he was drug dealer so that’s why he needed money.  Should only be used when motive unclear – here, everyone needs money.

· 5) Identity cases:
· must be committed in a “signature” way – eg, D kills business partner with mixture of Drano and urine injection.

· can’t be something completely generic, like it this robbery a ski mask was worn, as well as a prior robbery D was convicted of.

· eg, D defrauds elderly couples.  Fact that he took them to the same address each time sufficiently unique enough to be a signature. 
· Jones v. Clinton – Jones seeks to admit Lewinsky scandal, under “signature” theory.  Not admitted as cases very different, one consensual, one not.

· 6) Given all these not-for-character purposes, does 404(b) have any teeth?
· some – a proper purpose can’t be found in all cases.

· plus, in 403 battle, probative value will be limited to proper purpose.

· 7) The 403 balancing if 404(b) battle lost:
· a) D normally loses, since test weighed toward admissibility.

· b) the older the act, the less probative

· c) probative value limited to the ostensible proper purpose.

· d) court will consider the availability of alternative evidence that is equally probative.

C.  Habit - § 406

· Rmk:  character v. habit – character is a personality trait, whereas habit a routine practice of a particular activity.

· the more specific, unthinking, routine, reflexive/ the less volitional ( more likely a habit

· example:  putting on a seatbelt a habit.  Being a cautious person is a character trait.

· Rule:

· § 406: Evidence of habit is admissible to show conformity with the habit.
· Two steps:
· 1) show activity in question relevant to case, and fits definition of a habit

· 2) establish a foundation (more likely than not) that person had the habit.
· Rmks and Examples

· 1) Basic examples:
· insurer claims fire caused by smoking in bed.  Can introduce P had a habit of this.

· P argues D had a “habit” of breaking and entering as theory to introduce prior bad acts.  Not admitted as not a habit.

· 2) Foundation sufficient?:
· Perrin – 12 violent reactions to police held sufficient to show habit of violent responses.

· undue force case – P wants to show officer had a habit of breaking wrists when handcuffing.  Has done it five times.  Held an insufficient foundation, as officer handcuffs innumerable number of times.

· P can admit to show knowledge - shows officer knew own strength.

D.  Cases Involving Sexual Misconduct - §§ 412–15

· Rules:

· § 412 – “rape shield law”: excludes evidence of a victim’s prior sexual behavior or predispositions in sexual misconduct cases, EXCEPT:

· Criminal Cases:  Three narrow exceptions
· 1) another source of the injury

· 412(b)(1)(A) the D is allowed to introduce prior conduct victim to prove another was source of injuries, semen, etc.

· 2) prior acts of  D and victim, if consent defense

· 412(b)(1)(B). When D’s defense is consent, the D can introduce prior acts between the D and the victim probative of consent.

· 3) when constitutionally required.  

· 412(b)(1)(C).  Eg, Bear Stops.  Right to effective defense.

· Civil Cases:  reverse 403 “plus” test.
· 412(b)(2):  to admit, probative value must substantially outweigh the danger of harm to the victim and unfair prejudice to any party.

· Weighed toward exclusion:

· reversed:  need probative >> prejudice.

· plus extra factors:  harm to the victim, and unfair prejudice to any party.

· rationale:  protect victim, encourage prosecution of these crimes.

· § 413–15:  The D’s prior sexual assaults are admissible for any matter to which they are relevant, even to show propensity (conformity therewith).
· thus, no need to find 404(b) purpose, and all prior acts of D will be admitted under these rules. Only limitation is 403.

· Lemay – 403 still applies and judge can choose to exclude prior sexual conduct of D in their discretion.
· But balancing will be different:  

· probative value as to the propensity inference will count.

· prejudice has to be from something besides propensity inference.

· D will rarely win on this 403 balance.

· [many commentators think 413–15 should be limited to consent cases, but not apply in “identity” (it wasn’t me) cases]

· What is “sexual behavior” (and so subject to 412)?
· Wolak – sexual behavior should be construed broadly in light of 412’s purpose.
· case dealt with whether watching pornographic tape at party is “sexual behavior.”  Held subject to 412 and inadmissible.

· some courts even have held prior false claims of rape are “sexual behavior” and thus excluded under 412.  

· commentary on this is negative, as it’s more easily seen as an act of fraud

· Examples:

· 1) Judd v. Rodman – Judd claims she got herpes from Rodman.  Civil Case

· i) Rodman wants to admit evidence of sex with other partners.

· as probative value very high (goes to heart of causation), admitted under 412 reverse-403 balancing.

· ii) Rodman wants to admit evidence that she was a nude dancer.  Goes to damages, since she claims emotional damages in body image issues.

· admitted, but close call.  Would get in under 403, but 412 bar is higher.

· 2) Bear Stops – D charged with sexually abusing a minor.  P presents evidence child had abuse syndrome.  D wants to admit evidence of another’s abuse, but can’t under 412 (it’s not the same act in question, so doesn’t fit into alternative perpetrator exception)

· held violates Constitution to not allow this critical evidence.  Rape shield law doesn’t make much sense here:  little risk jury will blame the victim.

· 3) Olden – rape case with consent defense.  D wants to introduce that he drove her home, which she shared with her boyfriend.  D argues this is critical to her motive to falsify (boyfriend sees her get out of the car, and she need excuse).

· held to violate the Constitution, following Bear Stops.  Evidence is critical, and protection not at core of rape shield law (not trying to smear the victim with details, just show the existence of a relationship)

· 4) Lemay – Constitutional challenge to 413–15.  Held 403 still applies in background, so no constitutional violation.  Raises equal protection challenges that are rejected.

III.  Opinion Testimony and Experts
A.  Lay Opinion Witnesses - § 701, 704(a)
· Rules:

· § 701: Lay witnesses can testify as to their opinion and inferences if:
· (a) rationally based on perceptions of witness

· (b) assists/ is helpful to the jury to determination of a fact in issue

· (c) not scientific or technical – if it is, that part must be scrutinized under 702 and Daubert.
· § 704(a): opinion as to an ultimate issue not objectionable for that reason.
· BUT: lay witnesses can’t testify to ultimate legal conclusions, track statutory language, etc.  Wouldn’t be helpful to the jury.

· Rmks:

· 1) Lay witness may need to be qualified
· eg, if identifying a voice, need to make sure had heard voice before. 

· 2) witnesses must testify from personal knowledge based on their perceptions.

· 3) witnesses can’t testify as to ultimate legal conclusion, track statutory language.
· Eg, witness to a murder saying “in my opinion, it was done with malice aforethought”

· Eg, Rodney King – witness can say “the cops seemed out of control” but not “the officers used excessive force”

B.  Daubert Reliability and Expert Witnesses - § 702
· Rules:

· § 702: Scientific expert, or technical knowledge that will assist the trier of fact by be testified to by a qualified expert witness if: 

· (1) the testimony is based on sufficient facts; 

· reliable method no good without sufficient foundation of data.

· (2) the testimony is the product of reliable principles and methods; 

· codifies result in Daubert and factors.  “Reliability” as key.

· reverses Frye’s “general acceptability” (though this still the rule in many states).

· (3) the witness has applied the methods reliably to the case. 

· application must too be reliable.  DNA testing reliable as a method, but evidence still excluded if sample contaminated due to improper procedure.

· rationale:  prevent jury confusion from unreliable science.

· Daubert factors:
· 1) testable/ falsifiable – an objective standard.  Methods must be scientific and reliable.  More flexible than Frye, which is more conservative as waits for methods to gain general acceptability, which may take time.

· follows that expert must explain his methodology and why it’s reliable and scientific, based on more than just taking his word for it.
· 2) peer review/ publication – the type of method published in peer reviewed journals.  Not required for everything, and not a strict requirement.

· 3) rates of error/ proper protocol – must follow standard methodology, report error rates if applicable.

· 4) general acceptance – Frye as one factor in Daubert reliability inquiry.

· Also:  need Daubert “fit”:  evidence presented must be relevant to the facts in issue.

· Daubert procedure:  under 104(a), done at a pretrial or other hearing outside hearing of jury.  Called “Daubert hearing” colloquially.

· Review is abuse of discretion.  Joiner.

· must give notice to the other side if you are using expert per FRCP 16(a)(1)(E).

· § 706:  availability of neutral court experts.  Rarely invoked, however.

· Examples:

· 1) the testable/ falsifiable factor
· eg, expert claims he has a lot of experience and can just tell induced cataracts from normal cataracts.  Excluded – expert must explain methodology, and the methodology must be scientific.

· 2) peer review
· should just apply to type of methodology at issue, and not strictly.  The expert himself need not have work published in peer reviewed journal, not must every fact have been published in peer review.

· might also include here if expert has a research agenda/ sponsor.

· 3) rates of error and standardized procedure.

· polygraph testing fails under this factor.  No standard way to do it, no way to get error rate, clear that tests are quite beatable.

· 4) Frye v. Daubert
· will make the difference in “cutting edge” cases.  Eg, Ferri.  Expert presents opinion about how individual gait leading to identifications from the wear of a shoe.  Not generally accepted, but explains methodology in detail, gives rates of error, etc.  Admissible under Daubert but not Frye.

· Frye’s conservatism might be a good thing, or could argue that Frye is easier on poorly represented parties (can just count heads, don’t have to have best expert)

· 5) Daubert – evidence as to whether Bendectin causes limb reduction.

· animal testing:  excluded.  Way more given to rats than the humans.

· chemical structure evidence:  excluded.  Structure wasn’t the causal factor.

· Special Daubert Issues:
· 1) animal studies – sometimes admissible.  

· Must be replicable, not contradict human studies.  Also good if there’s a reason human studies can’t/ haven’t been done.

· 2) general research prepared for trial – viewed skeptically.  

· If issue sufficiently specific, OK to have done it for purposes of litigation.  But general research should typically have been done before trial.

· 3) analytical gaps – judge can exclude in discretion if too much of a “leap.” 

· in Joiner, judge excluded as too much of an inference between baby mice study and adult humans.  Held not abuse of discretion. 

· 4) alternative causes – expert must consider and rule these out to be reliable.

· Eg, if conclude cancer caused by asbestos, must consider other possibilities like smoking.  Need not consider any unlikely possibility – just show cause by preponderance of evidence.

· 5) differential diagnoses – allowed so long as known causes understood.

· common in medicine:  Westbury - cancer only could be caused by three things, and D was only exposed to talc.  Therefore must be talc.  Allowed.

· BUT:  need more than just temporal connection.

· 6) design testing – someone must have tested the proposed alternative design if expert is to testify it’s safer.

· expert doesn’t have to do it himself, but can’t just propose a hypothetical design and say it would be safer.  To allow would be going just on his say-so.

· 7) use of statistics - must be reliable (comparisons relevant, probabilities accurately discounted, compounding factors accounted for).
· eg, People v. Collins – improperly multiplied non-independent probabilities.

· eg, discrimination.  Can’t compare to general population, should instead compare to relevant labor pool.

· eg, Blue Bus – only issue is identity.  If can show that 60% of buses on road are that company, enough for a directed verdict?

· Posner:  No, should also consider what diligent attorney would do – eg, take paint samples.  If all they can get is the statistic, quite possible their case is weak.

· but: if can’t distinguish, can use market share liability.

C.  Non-Scientific Experts - Kumho
· Rules:

· Kumho – non-scientific experts equally subject to Daubert scrutiny.  

· in Kumho, at issue was cause of tire explosion.  P calls engineer a Michelin with lots of experience, who gives his opinion.  Doesn’t explain methodology or why it’s reliable.  Excluded.

· The Daubert test is flexible in this context. 

· can’t rigidly require peer-review, eg, for non-scientific experts.
· The line between lay and expert witnesses:  is any part of the testimony “scientific, technical, or other specialized knowledge”?  If so, apply Daubert to that part.

· “specialized” = most people don’t know it.  Focus on the testimony, and not the witness.
· Eg, if testify saw someone bleeding, lay witness.  If testify it was internal damage to the kidney, expert.
· BUT: can’t use experts to communicate common knowledge in attempt to give it greater weight. Eg, Scott.
· Examples:
· 1) wine expert testifies wine of a particular vintage.
· specialized, so apply Daubert.  would need to explain methods beyond “I’ve tasted a lot of wine, and I know.”
· 2) Asplundh – construction crane breaks and falls.  Witness who sees it also the supervisor of cranes.  Testifies as a fact witness, and then asked for opinion as to why it busted, and gives his theory.   D objects and asks for a Daubert hearing.
· D gets it, as that part is specialized.
· 3) Figeroa-Lopez – law enforcement agent sees a drug deal go down.  Testifies that saw the crime, and offers opinion that D engaged in “counter-surveillance” based on his personal experience.
· can’t sneak in under 701.  The second part gets Daubert scrutiny under 702. 

· 4) Scott – trip and fall.  Expert testifies the curb painted yellow, which flattens in vision (allowed), and that women in heels avoid sidewalk grates (common knowledge, not allowed).
· 5) Economist called to testify about value of housewife’s work.
· Allowed.  Though people know what housewives do, they don’t know the economic value of that work.
· 6) Expert called to testify about memory failure, weapons focus, other problems in line-up identification.
· most circuits disallow this.  Rationale is dubious – common knowledge of flaws in recognition.  Evidence is relevant, specialized knowledge that would assist trier of fact.
· 7) Scooter Libby case – judge disallowed evidence of memory expert about people’s tendencies to mix things up when busy.  Appeal pending.
D.  Non-Reliability Requirements for Experts - § 703, 704(b), qualifications

· Rules:

· § 703:  Experts can rely on facts or data of the type reasonably relied upon in the field – even if don’t have personal knowledge, or even if the underlying evidence would not be admissible otherwise (eg, hearsay).
· BUT: facts or data otherwise inadmissible shall not be disclosed to the jury unless probative value >> prejudicial effect (reverse 403).
· idea is to allow experts to rely on data they normally would, but prevent adversaries using them as “conduits” to get in inadmissible evidence.

· § 702: qualifications.  Experts must have proper qualifications.
· A low threshold.  Extent of qualifications go to weight, not admissibility.
· expert should be limited to area of expertise.

· § 704(b):  expert witnesses not allowed to give opinion as to ultimate issue of whether D had or did not have required mental state.
· unprincipled response to Hinckley result.  If expert just testified as to mental state, wouldn’t be helpful anyway and excluded.  Rule only functions to exclude expert’s conclusions, which can paint an incomplete picture.

· Examples:

· relying on otherwise inadmissible facts:

· 1) arson experts concludes fire caused by arson. Can rely on hearsay – eg, the reports of others who were there – to reach the conclusion.

· 2) doctor concludes they have syndrome by sending a survey to Ps, who check off symptoms.

· Excluded, not because of lack of personal knowledge, but because this data would not be reasonably relied upon in the field.

· 3) expert testifying D not insane.  Says part of information used in conclusion is she went to prison, and other inmates told her D was faking.

· under 703, can rely upon it, but not disclose to the jury, as hearsay and prejudicial effect great, probative moderate.  

· qualifications

· Berry – expert to testify on discipline in large urban police departments deemed not qualified as an academic who only studied small departments.

· ultimate issue mental state exception

· often got around by hypotheticals.  Eg, get expert to speak about mental disorder in general, and explain how someone is same situation would react.

IV.  Hearsay
· history:  the Sir Walter Raleigh case.

· Witnesses testify that they heard others taking about how Raleigh was conspiring to kill the king.  Raleigh argues they should produce these persons. Considered a miscarriage of justice, gives rise to hearsay rule and Confrontation Clause.

· theory:  preventing admission of unreliable accounts not subject to procedural scrutiny of trial.

· sources of unreliability:  insincerity, imprecision, bad memory.
· procedural protections of trial:
· 1) the oath – guards against insincerity
· 2) demeanor – jury can examine witness as testifying, see if he’s nervous, inconsistent, lying.
· 3) cross examination – allows other side to probe, guard against lying.
· if allowed, hearsay would let statements in without this scrutiny.
· but:  in many cases, hearsay is actually reliable, and/ or there’s no better evidentiary alternative.  Hence, the many exceptions.
· Hearsay Steps:
· 1) Does the out-of-court statement fit the definition of hearsay? (§§ 801, 802)

· if no, then allowed, but see 4.
· if yes, go to 2…
· 2) Is there an exception that applies? (§§ 801(d), 803, 804, 807)

· if no, then not allowed.
· if yes, allowed, but step 3 may apply…
· 3) Does the Confrontation Clause (Crawford) nonetheless require that the hearsay be excluded as “testimonial”?

· if yes, not allowed.
· if no, allowed, but step 4 may apply…
· 4) If it’s admissible, do any other doctrines apply (eg, 403 prejudicial balancing)?

· hearsay is just one source of exclusion.
A.  Definition: § 801, 802.  Offered for Truth, Implicit Statements
· Rules:

· § 801: “Hearsay” = out-of-court statement offered to prove the truth of the matter asserted.
· Common not-for-truth purposes:
· 1) Independent Legal Significance – statement not offered for it’s truth (whether it was sincere or not), but for the very fact it was made.  Craig.

· 2) Effect of the Listener – offered not for truth, but just for the fact that it was heard by the listener.  McClure, Vinyard.

· 3) Background – offered to give context to understand listener’s actions.  Freeman.

· N.B. even if admitted for not-for-truth purposes, still subject to 403.

· Implied Assertions: what about nonverbal conduct which creates implicit statements?

· federal rule:  intent of the speaker test
· 801(a) “statement” = (1) an oral or written assertion, or (2) nonverbal conduct if intended by that person as an assertion.
· common law rule:  both conduct and implicit statements, if offered for truth, are hearsay.

· § 802: if fits § 801 definition, hearsay is not admissible unless an exception in these rules or an Act of Congress applies.
· Examples:

· relying on out-of-court statements

· Brown – false tax return case. IRS agent testifies that Brown’s clients had inflated deductions.  

· objection:  it’s hearsay, as relies on statements of clients.

· can’t get in under 703 “expert” – no need to assist the jury, would fail under 703 balancing anyway.

· not offered for truth

· Craig – at issue whether loan guaranteed.  Witness at negotiation says heard party say “I guarantee it.”

· allowed as not offered for truth.  Doesn’t matter whether he was sincere, all that matters is that it was said.

· McClure – provocation at issue.  McClure ants to testify he was told wife sleeping with a number of individuals.

· allowed as offered for effect on the listener – for purposes of provocation, doesn’t matter whether statement was true, just that McClure heard it.

· note:  403 will still apply in background, possible will be excluded.

· Vineyard – slip and fall case.  P wants to admit that witness heard others tell owner that it was slippery.

· allowed as offered for effect on the listener – that he was put on notice.

· but danger jury could use it for truth (that it was slippery) ( use 403.

· Freeman – police officer gets tip of deal at 325 Elm.  Sees deal and makes arrest.

· govt wants to introduce tip to show why officer made the arrest.  Otherwise can’t explain why officer was there.

· courts suspicious of letting tips in, but allowed here under 403.

· cf. D contests being at apartment when bust made.  P wants to introduce tip (“D is dealing drugs at x”) to show why bust was made.

· disallowed under 403.  Very prejudicial as allows in statement of very thing D contests.

· implied assertions

· Rmk: just limiting to express statements would eviscerate hearsay rule.

· Eg, can’t offer “it’s cats and dogs” and say not for truth of matter (that there were cats and dogs).  Implied truth is it was raining.

· Wright – letter from nephew to uncle.  Wants to offer it not for truth of contents, but for implied statement that uncle was competent.

· disallowed under common law rule.

· allowed under federal rule, if find intent was to write a letter, and not make an implicit assertion of competence. 

· Zenni – call that “I want to place 500 on Colts” sought to be admitted to show he was a bookie.

· disallowed under common law

· allowed under federal rule as intent was to place a bet.

· Mafia hypo:  Q: “Have you seen Eddie?” A: “There’s a lot of places to bury a body”  Offered to show Eddie is dead.

· disallowed under federal test.  Though not offered for truth that there many burial options, intent was to communicate Eddie is dead.

· introduction hypo:  couple meets a person.  Statement sought to be introduced to show this person was Bilbo.

· If greet “Hey Bilbo” allowed under fed. rule.  Intent is to exchange pleasantries.

· If introduce him “This is Bilbo” not allowed.  Intent was to communicate his identity.  

B.  Hearsay Exclusions – § 801(d)

1.  Prior Statements of Testifying Witnesses - § 801(d)(1)
· Rule:

· § 801(d)(1): prior statements of testifying witnesses are admissible if:
· (A) prior statement made under oath and inconsistent with current testimony ( admissible for its truth
· eg, if contradict grand jury testimony at trial ( grand jury testimony can be introduced.

· for its truth = no limiting instruction, given weight as substantive evidence.

· (B) prior consistent statements offered to rebut a charge of recent fabrication
· only allowed if credibility has been attacked.  The can introduce prior statement to show story has been consistent.

· must have been made before the motive to falsify arose. Tome.

· (C) prior statement is one of identification made after perceiving the person.

· eg, can admit statement during line-ups so long as witness there and subject to cross.

· can admit even if D doesn’t remember identification.  Owens.

· Examples:

· Tome – child testifying against father in sexual abuse case.  D argues child wanted to live with his mother and so is falsifying.  Held: can’t admit prior consistent statements of child under 801(d)(1)(B) as they were not made before motive to falsify arose.

· cf. hit-and-run case.  D alleges car was stolen so he wasn’t the driver.  If P attacks story as not credible, D can introduce that he reported theft.

· if reported theft after the accident, can admit under Tome.

· Owens – witness suffers from memory loss due to head trauma.  Wants to testify as to identification made of attacker, though can’t remember it now.  Owens argues memory loss defeats his right to confrontation and effective defense.

· held:  right to confrontation satisfied as witness there and have ability to cross.  No guarantee of perfect confrontation, only an adequate one.

2.  Admissions - § 801(d)(2)
· Rules:

· § 801(d)(2) Statement not hearsay if offered against a party and
· (A) the party’s own statement
· classic admission.  Must be admitted against the party who made the statement, but can’t blatantly and misleadingly edit the statement (§106, “the rule of completeness”)

· (B) “adoptive admission” – the party has manifested belief in its truth
· adoption can be express, or by silence if an appropriate foundation laid.  Hoosier.  Must show reasonable person would have spoken if false.
· (C) “speaking agent”- a statement by authorized representative
· covers narrow “spokesperson” case, like translators and attorneys.

· (D) “agency admission” – by EE or agent within scope of relationship.
· broader agency admission rule.  Need to satisfy:

· i) person making the statement is an agent of the party; 

· ii) statement made within scope of their employment;

· iii) statement made “during the existence of the employment” 

· (E) statement by coconspirator in furtherance of conspiracy.  Must establish:

· i) statement made in furtherance of the conspiracy
· must be intended to advance the criminal objectives

· ii) during the course of the conspiracy
· conspiracy over if central criminal objective achieved or abandoned

· to withdraw, must either confess or inform conspirators of withdrawal.

· iii) govt must establish under 104(a) that there was a conspiracy and that the D was coconspirator with the declarant.
· questions treated as an issue of conditional relevance under 104(a) – done at pre-trial or side hearing, out of jury’s earshot.

· standard is preponderance of the evidence.

· Bourjaily – content of statement itself can be used to establish the conspiracy. Though not sufficient alone.  Tellier.

· rationale of admissions: not premised on reliability, but rather an adversarial theory that as a party, you are accountable for your own statements.

· Examples:

· (A) classic admissions

· D stated “the drugs are mine, but I don’t know anything about the gun.”  If in a gun case, P can’t edit the statement and admit only the first part.

· Branch Davidians case –Statement made was “I picked up the gun, but then cowered in fear in the corner”.  P wants to admit only first part.

· if case was about being violent, allowed to complete.

· if crime complete after picking up gun, D can’t admit exculpatory bit.

· (B) adoptive admissions

· express adoption:  Q: “Do you owe $500?”  party: yes.  Can be admitted as admission that he owed $500, as adopted the statement.

· adoption by silence:  Hoosier – girlfriend talks about D’s crimes, and D says nothing.  Can be admitted only if foundation shown that a  reasonable person would have spoken up.  

· Here, close case: D may just not have wanted to correct her.

· cf. Beck – post accident, party administering to friend.  Other driver makes accusations, D says nothing.  Held reasonable person might be busy, not want to inflame, etc., do not an adoption by silence. 

· N.B. can’t use adoption by silence in police context.  Reasonable person might exercise right to remain silent.
· (C), (D) agency admissions

· (C) “spokespersons”

· DaSilva – translator statements in customs interrogation held an admission.  If translator had conflict of interest, perhaps not.

· McKeon – at first trial, D argues smoking gun papers not from his computer.  Mistrial. At second trial, wants to argue other people had access to copier.  P wants to admit statements of attorney at last trial.

· admitted under 801(d)(2)(C).  Also not privileged.

· (D) broader agency admissions

· note:  many common law jurisdictions only have narrower (C) rule.  Broader provision advantages P, who can use EE statements in civil suits.

· i) that declarant was an EE or agent.

· need only show by preponderance of the evidence.  Pappas – after slip, person comes down in uniform, says “I’m sorry we’ve been trying to clean this up.”  Though cant find him on the rolls, admitted since circumstances show he’s an EE.

· ii) “within scope of employment”

· eg, Microsoft janitor saying “I’m sorry the floor was slippery” admissible.  “I’m sorry we’re monopolists” outside scope.

· Hill – discrimination case.  Wants to admit statements of other that firing improper.  But since none of these EEs involved in firing decision, outside of scope of employment.

· (E) coconspirator admissions

· i) in furtherance of conspiracy – typically easily satisfied.

· Ianecco – mob boss says “It’s been a tiring day, I’ve …” and then recounts criminal activity.  In furtherance of criminal objectives?

· held yes.  Construed as a “pep talk.”

· Halderman – each Saturday, meet and recount dirty tricks done for Nixon.  Held in furtherance as way to keep track of what’s been done.

· ii) during course of conspiracy: 

· conspiracy over?

· for mob, drug rings, or other organized crime, it’s never ending.

· after bank robbery, coconspirator says “I think the teller got a look at me.  I’m going to kill him.”  Held conspiracy was over, as objective (robbed bank) achieved.

· D withdrawn? – strict requirements to withdraw

· Perisco – fact that D was in jail doesn’t mean he had withdrawn from the conspiracy.

· Patel – D agrees to cooperate with authorities.  Calls supplier, who then makes incriminating statements.  Held hadn’t withdrawn, as must first communicate withdrawal to coconspirators.

· iii) existence of and involvement in conspiracy

· proved at side hearing, preponderance standard, statement itself can be used (though circular)

· Bourjaily – statement itself can be used to prove conspiracy, though there must be some independent evidence (Tellier).  

· Gibbs – Quinn says “my friend Gibbs has everything under control.”  Other evidence Gibbs was involved was that meant Quinn, whom he showed drug-shipping plane, and drove him there counter-surveillance-ly.

· close case – might not be enough, but likely will get in.

· Silverman – sister makes incriminating statements that brother is in conspiracy.  Independent evidence is that he picked her up at airport, visited, and drove her back, at which point she was caught with drugs.

· not admissible.  Independent evidence can be explained by sibling relationship, not enough to prove brother was a coconspirator.

· Rmk:  some judges, itself of having a “mini-trial” is Bourjaily hearing, allow the trial to proceed and then rule at the end whether the hearsay is admissible.

· if not should then declare a mistrial (just a limiting instruction would not be enough, though some judges do this)

· procedure efficient as prevents duplication of evidence in “two trials”

C.  Hearsay Exceptions Dependent on Unavailability – § 804
· two steps:

· 1) is the declarant “unavailable”?

· 2) if so, is the testimony one of the 804(b) types?

· Answer to both questions must be yes to be admitted.

1.  Definition of Unavailability - § 804(a)
· Rules:

· § 804(a): “unavailability” = situations where witness:
· (1) is declaring privilege

· (2) refuses to testify despite court order

· don’t have to be held in contempt, so long as it’s an order.
· (3) testifies to lack of memory about subject mater
· (4) is unable to be present due to death, illness, infirmity
· if might recover, in discretion of judge to delay trial or not.

· (5) is absent and presence can’t be procured by process or other reasonable means.
· “reasonable” = have to try as hard as would if didn’t have the hearsay.

· not absent if could use subpoena to get him into court.

· deposition preference:  even if outside subpoena power, if you are able to get a deposition, or have one, you have to do this before using the hearsay.

· only applies to this prong of unavailability.  If dead, have choice whether to use deposition or the hearsay.

· burden on the proponent to establish unavailability.  Pelton & Rich.
· unavailability can’t be wrongfully procured.  804(b)(6).
· Example:  
· Coleman – tort case.  At issue: whether heater defective, or Hayes threw it out window.
· Hayes does fine at deposition, but then goes to bar and admits he threw it to bartender.  Not an admission (he’s not a party), and can’t use statement against interest as not unavailable – you have a deposition.

· if P uses the deposition, though, could admit to impeach.

2.  Prior Testimony - § 804(b)(1)

· Rules:

· § 804(b)(1):  hearsay admissible if declarant unavailable and hearsay is:
· prior testimony given by witness at a proceeding, if the party against whom the hearsay is offered had similar motive and opportunity to develop the testimony.

· need both that there was cross-examination, and that party had similar motive to develop it.
· 804(b)(1) does not apply to grand jury testimony (except rarely and against P).
· no similar motive wrt D as an ex parte proceeding.  Even if offered against the govt, typically not admitted as no similar motive.  Salerno/ DiNapoli.
· Possible rare case P in which will have similar motive to develop at grand jury (with lower standard) and at trial.
· Criminal cases require strict mutuality of parties.


· makes sense as protective of individual D.
· In civil cases, can use “predecessor in interest” and strict mutuality not required.

· broad construction.  Must have had similar motive and opportunity, though.
· Examples:
· 1) JetBlue sued by P1 for plane crash.  P1 offers witness who says pilot did coke. JetBlue crosses.  Now P2, sues, but witness dead.  P2 can use the testimony.
· 2) JetBlue, at P1 trial, offers witness that pilot was conscientious.  P1 crosses.  P2 sues, but witness has died.  Can JetBlue use the testimony?
· allowed if cross was effective, thorough, as P1 had similar motive, held a “predecessor in interest” to P2.  Broad construction.
· 3) Johns-Manville – asbestos case.  In F1, witness makes deposition against one company that they knew about the toxic danger.  
· case1:  can clearly be used at trial in that case.
· case2:  dies, and same company sued by new P.  Allowed as similar motive.
· case3:  A different company sued.  Since standard holds company liable so long as it was known in the industry, allowed as similar motive.  Different result if standard required that company to be individually aware.
· 4) Salerno/ DiNapoli – All contractors declare privilege in mafia case.  At grand jury, P immunizes and all but a few testify to kick-backs.  At trial, P only immunizes favorable witnesses and D seeks to admit grand jury statements.
· Supreme Court holds that plain text of the rule says motive and opportunity must be similar, and they are not – P didn’t develop testimony as he would at trial.
· at trial, P would really go after the witness.  At grand jury, will lower standard of proof and no adversary, he need not.
3.  Dying Declarations- § 804(b)(2) 
· Rules:

· § 802(b)(2) – hearsay admissible if declarant unavailable and hearsay is:

· a dying declaration, under belief of imminent death, about cause of the death, in a homicide or civil action.
· rationale:  At common law, premised on belief in afterlife, but now no good reason.  A lot of people might have reason to lie at time of death.  Also semi-aware dying can be exploited by lawyers seeking favorable declarations.

· Must have belief that death is “shift and certain”
· Must be related to cause of death
· don’t want people settling old scores.

· Requires foundation:  that declarant had personal knowledge, belief in imminent death.
· under 104(a), judge considers all the circumstances, including the statement itself (cf. Bourjaily), to determine if threshold conditions met.

· Examples:

· Nieves – “Angel stabbed me and I don’t want to die.”  Held no certain belief in death as wound appeared small, never told condition was critical. 

· truck accident.  Victim run over, as dying, says “I killed those people in Virginia.  The man on death row is innocent.”  Not related to cause of death, so not admissible.

· “Robert shot me in the back.”  Since need to show declarant had personal knowledge, would have to show by preponderance that he saw who shot him.

4.  Statements Against Interest - § 804(b)(3)
· Rules:

· § 804(b)(3) – hearsay admissible if declarant unavailable and hearsay is:

· so far against penal or pecuniary interest that reasonable person would not have made the statement at the time unless he believed it to be true.
· inculpatory statements:  “Joe and I did it”, offered against Joe.

· 1) Statements made to law-enforcement officers which inculpate both declarant and D are not admissible as don’t disserve declarant’s interest (Williamson).

· 2) Inculpatory statements not made to law enforcement may be admissible is disserve interest in context (Katsougrakis)

· exculpatory statements: “I, and I alone did it” offered by D.

· require “corroborating circumstances clearly indicating trustworthiness”
· motivated by fear that D will get others to take the blame.

· Examples:

· 1) Williamson – under interrogation by police, declarant confesses “I bought the drugs, with Williamson.”  Sought to admitted against Williamson.  Supreme Court holds:

· as a rule, these inculpatory confessions to law enforcement are not admissible.

· First half is against interest, but second half is not.  By implicating Williams, confessor gets benefit by passing off some of the blame.

· 2) Katsougrakis – Declarant confesses to friend in hospital that he and D burned the diner.  Held admissible as against interest, since non-law enforcement, and implicating another raises the crime – not confess to conspiracy and well as arson. 

· 3) Silverstein – “I killed the guard, and not Silverstein”.  Not disserving, since declarant already in jail for life, and confessing gets him into Silverstein’s prison gang.

· 4) To police officer:  “I bought drugs, but not from D.”  Might be admitted, if corroborating circumstances (evidence) indicate a reasonable story.

· 5) McDonald – D blames another group killed his family.  Another confesses, but seems mental ill and seems to have gotten details of crime from newspapers.  Not admissible, as not corroborating indications of trustworthiness.

5.  Forfeiture - § 804(b)(6)
· Rule:

· § 804(b)(6):  If unavailability due to wrongdoing of a party intended to procure said unavailability, hearsay of that declarant admissible against the party.
· must prove the wrongful conduct by a preponderance of the evidence.
· need intent to procure absence.

· wrongful acts of coconspirators considered your acts.  Cherry.
· Examples:

· classic:  D threatens to kill witness, who then leaves the country ( D forfeits right to object to their hearsay.

· domestic violence:  victim won’t testify as afraid of the D.  No forfeiture without specific threat, etc., from D, as D has no intent to procure absence.

· Cherry – P argues that part of conspiracy is keeping witnesses off the stand.  Thus, if one of your coconspirators acts to procure absence, you too forfeit objection.  Expands use of hearsay in conspiracies even further.

D.  Hearsay Exceptions Not Dependent on Unavailability – § 803

· theory behind all these is that context of statement make them just as reliable as testimony

· rationale more true for some (business records) than others (excited utterances)

1.  Present Sense Impressions - § 803(1)
· Rule:

· §803(1): statement describing event or condition made while declarant was perceiving the event, or immediately thereafter.  Requires:

· i) immediacy – contemporaneous w/ perception or immediately thereafter.
· ii) must be description of event perceived.
· iii) minimal foundation/ corroboration of impression
· rationale:  contemporaneous best description, not subject to memory failures.

· Examples:

· Cruz – 15 minute lag between event and description ( not immediate

· Houston Oxygen – witness says to driver “that car is really speeding.”  Car then later gets into accident.  Called as witness, and present sense impression admitted to pad testimony (make it look more credible).

· witness of slip says “I told them about this 15 minutes ago”

· not present sense impression, since not describing event in question (the slip)

· Watson – witness talking to Alice on phone.  Says Alice said “I’ll call you back, the super is at the door.”  Alice then dies.

· not admissible unless minimal foundation (eg, someone saw the super heading up the stairs at that time).  For all we know Alice could have made it up.

2.  Excited Utterances - § 803(2)
· Rule:

· § 803(2): statement relating to a startling event or condition made while declarant under the stress or excitement of the event.  Requires:

· i) starling event that declarant perceived

· ii) declarant still under influence of startling event at time of statement

· iii) statement “relates to” startling event.
· Unidentified declarants allowed, so long as meets standard of the rule.

· rationale:  excitement negates reflection required for lying

· Examples:

· Napier – sees assailants picture in the paper, and shouts “he killed me!”

· allowed as excited utterance.  Though seeing picture event not objectively startling, startling based on circumstances.

· Marrowbone – sexual assault, reported several hours later.  Held no longer under the influence of the event, as appeared clam and time had elapsed.

· “under the influence” will be flexible inquiry based on:

· i) length of time (usually minutes and not hours)

· ii) declarant (child v. adult)

· iii) how startling the event was.

· example:  wake up from coma after 8 months, and say “I can’t believe he cut me off” admissible.  No time to reflect.

· “Relates to” startling event more flexible than “describes” of present sense impression

· eg, “He just slipped, and I told them about this!”  admissible, as second part, though not describing event, relates to it.

· “He just slipped, and I remember one time when someone else slipped…”  Only first half admissible.  Second part doesn’t “relate to” event.

· OJ sister hears of death and says “OJ did this!”

· startling, under influence, but didn’t perceive/ have personal knowledge of  the event, so not admissible.

· At car crash scene, hear another exclaim “I can’t believe he ran the light!”

· allowed even if declarant anonymous.

3.  State of Mind - § 803(3)
· Rules:

· § 803(3):  statement concerning then-existing physical, mental, or emotional condition, but can’t use to show statement of a fact remembered or believed to prove fact remembered or believed (unless relates to declarant’s will)
· State of mind can used to show conformity with planned subsequent course of conduct.  Hillman.  

· But: only parts that speak to their, and not others, state of mind.  No “Hillmon II”

· BUT: can’t use to statement of memory or belief to prove fact remembered or believed, i.e., the prior conduct of someone.  Shepard. 

· 403 works in the background, as in case of giving state of mind statement context, versus prejudicial effects.  Eg, Adkins.

· rationale:  since then-existing, no memory issues.  Declarant has unique perspective into own state of mind. 

· But:  possible declarant has been devising it for a long time.

· Examples:

· 1) Adkins – suit for alienation of affection.  Needs to show Brett caused alienation of wife’s affection.  Wants to admit wife’s statement “I hate you, because Brett is better is all aspects – a better lover, etc.”

· first part is admissible under state of mind exception.

· second part is a 403 question:  on one hand, needed to give statement context (show that state of mind legitimate).  On the other hand, prejudicial in that jury will use it for its truth.

· 2) Hillmon – life insurance claim.  Insurance co. claims Walters, not beneficiary, really died in the fire.  Insurance co. offers letter, in which Walters explains he was going to Colorado with Hillmon.  Claims this shows his sate of mind of an intent to go to Colorado, which makes it more likely he did go to Colorado.

· admitted as state of mind hearsay exception.

· The “I’m going to Colorado” part remains good law.  Admitting “Hillmon II” part:  “I’m going to Colorado with Hillmon” no longer good law.  Declarant has no special insight into what Hillmon will do.

· a minority of jurisdictions still use this “Hillmon II” (eg, NY)

· 3) Hillmon examples:

· a) D charged with murder.  Defense is that he was cleaning guns with victim, and gun accidentally went off.  P wants to admit victim’s hearsay of “I think the D is going to kill me.  The drug deal went bad.” 

· shows state of mind of fear, and probative as one is not likely to clean guns with D if afraid (subsequent activity less likely due to state of mind)

· second part handled as context under 403, allowed. 

· b) Stager.  Wife charged with murdering husband.  Defense is gun he keeps under pillow accidentally went off when she moved it.  P wants to admit tape he kept in desk, in which he says “I think my wife’s going to kill me.  If you find me dead, it’s her.”

· admitted as shows state of mind of fear, and one afraid would not sleep with gun next to wife.  Passes 403.

· c) D found murdered, shot in back.  Left tape saying “I’m afraid X will kill me”

· not admissible: shows he was afraid but doesn’t show how subsequent conduct in accordance or not.  Could be used only for impermissible purpose of identifying D.

· d) Angelo – “I’m going to parking lot to meet X.”  First part admissible, as shows had intention to go to parking lot, but second part (“to meet X”) not allowed as Hillmon II overruled.

· 4) Shepard – victim makes statement “Dr. Shepard is poisoning me” before death.  P argues this is a statement of her “belief or memory”, i.e., a state of mind.


· allowing this would shallow the hearsay rule (all statements are of one’s belief and memory) ( statements to prove prior conduct not admissible.
· thus: 

· “I went to the store yesterday” – inadmissible under Shepard

· “I’m going to the store tomorrow” – admissible under Hillmon

4.  Statements for Purpose of Treatment or Diagnosis - § 803(4)
· Rules:

· § 803(4):  statements of medical diagnosis or treatment if reasonably pertinent to the treatment or diagnosis.
· rationale:  it’s reliable since unlikely to lie when your health at issue.

· Statement of attribution or fault not admitted unless circumstances are such that’s pertinent to treatment.
· eg, “I got hit by a car” allowed, but “I got hit by a drunk driver” is not.  Fact that driver drunk not pertinent.

· exceptions:  child abuse cases, domestic violence cases , sexual abuse cases.  Identity of attacker pertinent in these cases.

· admitted even if visit doctor for purpose of litigation, so long as fits rule.

· troubling in may allow P to manufacture admissible hearsay.  Has two purposes: 1) to get better, but also 2) to get evidence for trial.
· Examples:

· Rock – “I broke my ankle when I slipped through a metal gate that was rusty”

· many times these details will get admitted, as arguably pertinent to medical treatment.  Sometimes court takes narrow view that all that is pertinent is that ankle broke.

· child abuse cases:  “My dad did this.”

· admitted as identity of attacker relevant to treatment – doctor will often remove from abusive household.

· similar rationale for domestic violence cases.

· sexual abuse cases:  identity of abuse relevant due to STD risks.

5.  Past Recollection Recorded - § 803(5)
· Rules:

· § 803(5): A record of an event about which the witness once had knowledge, but now call no longer recall, if:
· i) record maker on the stand, and testifies to lack of memory
· first try just showing him the record.  If this refreshes memory, can just testify.  If not, can read in the record.

· ii) foundation that record made when fresh if witness’ mind
· then: record is read into evidence.

· not given as exhibit as this would give greater weight than just testimony.

· rationale:  purpose of making records like this is a reliable record of events.  Person is there so can be cross-examined if suspect record in accurately kept.

· Example:

· police officer makes report after crime scene. Called to testify.  If showing him record doesn’t refresh memory, the record can be read into evidence.  Opponent can cross on whether record kept accurately, etc.

6.  Business (Regularly Conducted Activity) Records and Absence - § 803(6), (7)
· Rules:

· § 803(6): Reports and records kept in the course of regularly conducted activity, if:
· i) record custodian/ qualified witness lays foundation that records well kept
· affidavit will suffice.

· ii) circumstances of preparation don’t indicate untrustworthiness.  Then it’s in the discretion of the judge to exclude.

· Rmk:  broader than 803(5) since record-keeper need not be on stand.

· rationale:  reliable as routine, and keeper has business duty to report accurately 

· Potential Circumstances that Indicate Untrustworthiness:

· 1) recorder’s lack of first-hand knowledge/ double hearsay.  Johnson v. Lutz
· to be admissible, every transmission must be within the business structure, verified, or covered through another hearsay exception
· 2) business record made in anticipation of litigation.  Palmer v. Hoffman.

· excluded if favorable to the party who made the record, as motive to falsify outweighs the usual guarantees of reliability.

· 3) expert opinions put into record
· to be admitted, must pass Daubert standards.

· Lack of business records can admissible to show event didn’t occur.  803(7).
· subject to foundation, all same requirements.

· Examples:

· regularity

· Freidan – only one entry in logbook.  Not admissible as a business record, as not a regularly conducted, regularly recorded event.

· foundation by “qualified witness”

· Keogh – blackjack dealer sued for tax fraud.  Wife, who saw dealer report his tips diligently each night, allowed as record custodian-like “qualified witness”

· double hearsay problem

· Johnson v. Lutz – officer makes record of accident, but wasn’t there and so relies on reports of witness.  Not allowed – witnesses not part of business structure.

· have to cover each transmission:  would be admissible as double hearsay if witnesses, made, eg, excited utterances that were recorded.

· US v. Bland – name of buyer of gun listed on receipt.  Allowed as cashier has duty  to check ID and record, i.e., to verify.  Verification can solve Lutz problem.
· Western Union transfer:

· record for fact that money sent admissible: no Lutz problem as recorder directly observes this.

· record of who collected the money is admissible, since must check ID.

· record of who sent the money not admissible, since no duty or import for recorder to verify.

· in anticipation of litigation problem

· Palmer v. Hoffman – a report prepared for litigation and favorable to preparer is not allowed.  Admissible if unfavorable to preparer.

· expert opinions put into record

· Eg, Doctor makes report of treatment, writes “illness: polyps.  cause: inhaled from glue pot at work.”  

· can’t use business records as backdoor to admit expert opinions.  Still must satisfy Daubert.

· thus only first part of report above admissible unless doctor explains methods, conclusions, etc.

7.  Public Records and Absence - § 803(8), (10)
· Rules:

· § 803(8): reports of public officers and agencies, in any form, are admissible though hearsay.
· BUT:  in criminal cases, law enforcement reports not admissible.  Oates.
· except limited “routine tabulation of data.”  Grady.

· No need to get qualified witness for govt reports.
· Govt reports need not be “regularly conducted”.
· eg, could admit 9/11 Commission Report. 
· Rmk:  govt reports have high presumption of admissibility.  

· Potential Problems:
· 1) Reporting body has bias (like Hoffman)

· eg, police reports may not be admissible in excessive force cases, unless body not biased (eg, half citizen activists), or report unfavorable to the preparer.  Eg, Wilson.

· in criminal context, most govt reports excluded due to bias.
· 2) Reporter’s lack of first hand knowledge (like Lutz)

· issue weighed toward admissibility in this context.  Eg, Kehm
· 3) Expert opinions
· must be Daubert–ized like anything else.

· typically not a problem as public official qualified, follows usual methodology.

· Absence of Public Records allowed under 803(10) so long record-taker made “diligent search.
· Examples:

· in civil contest:

· Wilson – excessive force claim, police investigation reveals excessive force used which violated police regulations.

· P can use as no concern of bias.  If report went the other way, concern of bias means likely that D could not use.

· Kehm – toxic shock syndrome case. To show symptoms, use report of CDC, which in turn relied on reports of primary doctors.

· though double hearsay problem, will likely get admitted as reliable, little incentive to lie to govt, presumption for public reports.

· could also use 703 (allows reliance of hearsay if reasonably done in the field) and Daubert.

· in criminal context:

· P seeks to admit breathalyzer report.  

· not allowed as law enforcement report in criminal case, concern for bias.  Have to call as a witnesses.

· Grady – report is of serial numbers of guns, taken with no litigation in sight.

· allowed as “routine tabulation of data.”  Narrow exception to general inadmissibility of law enforcement reports in criminal cases.

· absence of records:

· eg, immigration case.  P can use affidavit to show no records that D had permission to re-enter as he claimed.  Record must evidence that “diligent search” undertaken.

8.  Learned Treatises - § 803(18)
· Rule:

· § 803(18):  authoritative treatises can be used by experts in direct, for truth, or brought to attention of expert on cross, if
· i) qualified as authoritative by admission or by your expert.
· Rmk: can be used for truth as well as to impeach.

· Treatise read into evidence, not an exhibit.

· Treatise can be in any media, so long as authoritative.

· eg, Costantino – video treatise in obstetrics OK.
E.  The Residual Hearsay Exception – § 807
· Rules:

· § 807: statement not covered by 803 or 804 but nonetheless with sufficient circumstantial guarantees of trustworthiness is admissible.  Requires:
· i) sufficient circumstantial guarantees of trustworthiness
· proponent often makes a “near miss” analysis with existing rules

· or rely on independent corroborating evidence

· ii) must be “more probative” than other evidence that is available through reasonable efforts
· a necessity rule which limits scope of residual hearsay.

· iii) give advance notice of intent to use 807.
· prevents 807 as “backup” when lose other arguments.

· rationale:  some statements may be very reliable, and yet not fit cleanly into any existing hearsay exception.

· Examples:

· classic:  the “circle time statement” – child explains sexual abuse during class in response to “how was your weekend?”

· allowed as spontaneous, no motive to falsify, un-suggested.

· Triplett – makes statement about how son nearly strangled her to friends over coffee

· admitted as to trusted acquaintances, motive would be to brag about son rather than say bad things about him.

· two witnesses to car accident.  One made reliable statement but then died.  Can’t admit under 807 as could allow other witness to testify and so equally probative evidence available.

F.  Constitutional Limits:  Crawford and the Confrontation Clause

1.  Crawford and Davis – The Right to Confront “Testimonial” Statements

· Case Law:

· N.B. Right of confrontation of 6th Amend. limited to criminal defendants.
· Owens – right to Confrontation satisfied by adequate, though imperfect, ability to cross-examine.

· Crawford – if a statement is “testimonial,” the Confrontation Clause requires that the D have/had the opportunity to cross-examine the witness.
· rationale:  follows historical origins in Raleigh case.

· overruled Roberts, in which Confrontation Clause found to parallel 807 – could be satisfied if there were guarantees of trustworthiness.

· Davis – “testimonial” = primary purpose (to a reasonable person) is for use in a criminal prosecution.
· The line between testimonial and not – examples:
· clearly testimonial:  grand jury testimony; plea allocutions; affidavits (Hammond); police interrogations/ confessions (Crawford).

· probably testimonial: 911 call if emergency passed and intent becomes investigatory (Davis); informant statements to police; statements to forensic investigators.

· not testimonial: statements to friends; statement to coconspirators; presence sense impression, business records; diaries; 911 calls if primary purpose to respond to an emergency (Davis).

· Rmk:  to be testimonial, likely requires it be said to law enforcement.
· Bockting – if the statement is not “testimonial”, the Confrontation Clause offers no protections – the issue is left to the Rules.
2.  Crawford’s  Application to Existing Hearsay Exceptions

· 1) 801: must fit definition of hearsay to apply Crawford

· eg, Street – D claims confession copied from accomplice’s, and so not voluntary.  Govt wants to admit confession of accomplice (who is not testifying).
· though testimonial, it’s not offered for its truth (offered only to show they are different), so allowed.
· 2) 801(d) exclusions – no change
· a) 801(d)(1) – prior statements of testifying witnesses.
· no problem as witness on the stand, Confrontation satisfied.
· b) 801(d)(2) – admissions.
· personal admissions:  no change – no right to confront yourself.
· agency admissions:  not for criminal prosecution purpose.  Instead to further conspiracy.
· 3) 803 Rules:  exceptions based on reliability.  Take on case-by-case basis.
· a) 803(1) – present sense impressions and 803(2) – excited utterances.
· unlikely to be law enforcement to prove events for criminal prosecution
· 911 calls as excited utterances the only issue – might be testimonial if emergency over and you’ve calmed down, but will also cease to an excited utterance.
· b) 803(3) state of mind.  in most cases, won’t be testimonial.
· close case:  the “play if I die” tape in Stager admitted to show fear.  Could argue that intended for criminal prosecution (though not to law enforcement).
· c) 803(4) statements for treatment or diagnosis – possible changes
· if primary purpose is treatment, won’t be testimonial.
· but statements to forensic examiners, intended to create evidence for litigation, likely will be testimonial even if pertinent to treatment.
· d) 803(5) past recollection recorded – no problem as witness on the stand.
· e) 803(6) – regularly conducted records.
· if admissible, won’t be testimonial, since Palmer v. Hoffman requires reports not to be prepared in anticipation of litigation if favorable to preparer.
· affidavits of records custodians might be considered testimonial, but likely de minimus
· Ellis – affidavits de minimus, doesn’t raise Confrontation issue.
· f) 803(8) – public records
· rule tracks testimonial line:  law enforcement reports already aren’t admissible in criminal cases (Oates). (exception if for other purpose, like Grady)
· g) 803(18) – learned treatises – not testimonial, as not for investigation.
· 4) 804 exceptions based on unavailability
· a) 804(b)(1) – prior testimony. 

· testimonial, but confrontation satisfied as had opportunity to cross examine.
· b) 804(b)(2) – dying declarations – possible changes
· statement like “P shot me and I’ve got to die” arguably in anticipation, with purpose for use in criminal investigation (even if not to law enforcement)
· Scalia hinted these might be justified on historical basis.
· c) 804(b)(3) – statements against interest
· rule tracks Crawford:  Williamson says not admissible if inculpatory and made to law enforcement.
· d) 804(b)(6) – forfeiture.  Davis explicitly says this exception preserved.
· 5) 807 – the residual exception.  Crawford altered landscape.
· you used to be able to admit grand jury testimony, eg, under this exception if had guarantees of trustworthiness.  Not anymore.
· non-law enforcement uses like “circle time statement” still allowed.
3.  The Bruton Rule:  Confrontation Clause in the Multiple D Context
· Case Law:

· Bruton – statement of co-D “Bruton and I did it.”  Not admissible against Bruton under rules of Crawford, but is admissible as admission against co-D.  Judge admitted it, but with limiting instruction.

· held:  violates Confrontation clause to admit confession of co-D implicating defendant in joint trial.
· Gray v. Maryland – “[Blank] and I did it” style redaction of co-D’s confession still violates confrontation clause.  Inference is too obvious.
· prosecutors had tried this because two trials costly, and just “I did it” leads to implication that co-D was not involved.

· Richardson v. Marsh – admitting co-D’s name entirely presents no Confrontation problem.  I.e., “Joe, Marsh, and I did it” ( “Joe and I did it” is fine.

· Rmk:  at bench trial, no Bruton problem.  Judge presumably can not be prejudiced.

4.  Coy and the Right to Face-to-Face Confrontation
· Case Law:

· Coy – Iowa statute that put screen to obstruct view between D and alleged child sexual abuse victims violated right to face-to-face confrontation.
· Craig – narrower statute that forces D to leave and contact lawyer closed circuit TV testimony when child would be traumatized allowed.  Limited exception.

· must be premised on a showing of likely trauma.

· (separate challenged to this being a “badge” of guilt rejected.  Strong state interest in protecting children found countervailing.)

V.  Witnesses
A.  In General:  Competency, Oath, Sequestration, Trial Control, Scope of Cross
· Rules:

· Competence, Jurors as Witnesses
· § 601: Witnesses presumed competent to testify
· replaces old common law rules under which alcoholic atheists, alleged accomplices, etc., not testify.  

· It is the rare witness (the raving lunatic) that is held incompetent – instead, we leave it to the jury to determine their credibility.

· § 602(b) jurors are not competent to testify about their deliberations, except:
· (1) “extraneous prejudicial information” brought to juror attention

· eg, juror improperly reads newspaper account of trial
· (2) cases of “outside influence”
· eg, bribes, intimidation from outside parties.

· (3) “clerical error” in entering verdict on the form
· limited only to errors in transcription.

· policy:  the sanctity of juror deliberations, finality.

· The Oath
· § 603: oath can be taken in any form “calculated to awaken the witness’ conscience” and impress the witness with duty to tell truth.
· flexible – need not be on Bible, use form language, etc.  All that is necessary is that witness’ oath opens up to perjury charge if lies.
· Sequestration
· § 615 – judge must sequester (keep out of court) witnesses on motion of an party.
· idea is to prevent tailoring of testimony to previous witnesses.

· exceptions:
· a) can’t sequester parties/ approved reprehensive (corporation)
· b) “essential parties”
· victims (by Congressional statute), experts needed to effectively cross, case agent of P.

· Trial Control
· § 611(a): trial judge has discretion to solve witness problems.

· can craft innovation solutions:  eg, interchange between experts in scientific centered case.
· Scope of Cross
· § 611(b): scope of cross limited to what was brought up on direct
· this “American rule” contrasts with “English rule” that allows questioning on any relevant matter.

· rationale:  respect for P’s order of proof

· if want to bring up unrelated line of testimony, will have to call the witness on direct.

· but: inefficient.

· § 611(c): No leading questions unless an adverse witness (eg, cross).
· rationale:  too easy to lead favorable witnesses.

· Examples:

· juror testimony

· a) Tanner – juror want to testify that jurors were partying whole time, hung over and falling asleep during trial.  Not an “outside influence” ( not allowed.

· b) juror wants to testify that damages drawn out of a hat.  Not allowed.

· c) one juror threatens another “I’ll kill you if you don’t acquit”

· can’t testify.  If threat from outside source, they could.

· d) juror wants to testify that she misunderstood death penalty instructions.

· not allowed.  this is not a “clerical error”

· the oath

· only cleverly worded oath like “I won’t lie to stay of jail” will not be enough, as opens possibility he could lie for other reasons

B.  Impeachment

· Rmk: who can impeach:
· § 607:  the credibility of a witness can be attacked by any party.

· replaces common law “vouching” rule that couldn’t impeach own witness.
· BUT: can’t call a witness solely to impeach him.

· concern of using impeachment as subterfuge to get in inadmissible hearsay.

· thus limitation doesn’t apply when evidence admissible anyway.
· ( impeachment of own witness allowed so long as calling witness in “good faith”, has at least a mixed purpose in calling witness.
· Rmk:  can impeach hearsay declarants as well
· § 806:  can impeach hearsay declarants, so long as you could impeach if they were called as a witness.

· The “five modes”:
· 1) character for truthfulness – attack character of witness as a liar through prior bad acts or opinion testimony.
· 2) prior inconsistent statements – show prior statements conflict with testimony.
· 3) contradiction – demonstrate factual falsity of aspect of testimony
· 4) bias –show the witness has a motive to falsify
· 5) incapacity – show witness incapable of giving accurate account
1.  Attack on Character for Truthfulness - §§ 608, 609
· Rules:

· 1) attacks on character for truthfulness using prior convictions- § 609:

· § 609(a)(2):  convictions based on dishonesty are automatically admitted.
· no discretion of judge, can’t even use 403.

· § 609(a)(1):  other convictions admitted only if felonies and: 
· for accused in criminal case:  admit if probative value outweighs prejudicial effect.

· more protective than 403.

· all others:  regular 403 test.  Admit unless prejudice >> probative.
· can rely on extrinsic evidence to show conviction happened, if it is denied.

· cf. 608, where extrinsic evidence not allowed.

· jury can only hear date and charge, not any details.

· 609(b): if conviction > 10 years old ( use reverse 403 test.
· admit only if probative value >> prejudice.
· 2) attacks on character for truthfulness with other bad acts:  §608(b).

· non-conviction prior bad acts are admitted subject to 403.
· probative factors:  lying act more probative;  the importance of the credibility in context;  availability of other forms of impeachment

· prejudice:  some acts (eg, sexual abuse) more prejudicial;  concern jury will make “birds of a feather” adverse inference to accused. 

· drug use, prostitution, litigiousness (Hemphill) typically excluded to impeach character for truthfulness as not probative enough.
· § 608(b): can’t prove up using extrinsic evidence.
· Eg, if ask “didn’t you defraud x in the past?” and he says no, that’s it.

· concern of creating confusing “mini-trials”

· extrinsic evidence limitation only applies to other bad acts under character for truthfulness (not contradiction, bias, etc.)
· 3) The line between 609(a)(2) “crimes of dishonesty” and 609(a)(1) crimes:
· to be a 609(a)(2) crime, must be able to readily determine that proving the elements of the crime required dishonesty.
· can’t go “behind” the elements. (other than obstruction of justice).
· thus: perjury, fraud forgery = 609(a)(2) crime.

· but murder, assault, drug dealing, eg, even if done dishonestly in particular case, never a 609(a)(2) crime.

· 4) Procedure:  to preserve objection, it must be on the record and actually made.  Can’t object on basis of mistake in motion in limine, own actions.

· leads to difficult choices for D.  
· If D wants to testify, and judge erroneously allow conviction in limine, might want to not testify, or bring up on direct to soften blow.  But if you do either of these, can’t appeal.
· Lutz – can’t object to in limine

· Ohler – can’t appeal issue you created.

· 5) Two ways to attack character for truthfulness - § 608

· (a) call character witnesses – testify as to opinion and reputation.

· eg, “I know him, I believe he’s a liar.”  Less effective.

· (b) specific bad acts

· convictions governed by 609

· other bad acts by 608.

· Examples:

· Brackeen – D on trial for bank robberies.  Government wants to admit prior bank robbery convictions.  Clearly not 609(a)(2) crime. Thus:

· as accused, subject to stricter 403 test, and prejudicial value is great ( not allowed.

· might try instead to admit as character evidence to show intent (see 404(b)).

· Lutz – D loses in limine motion, decides not to testify since convictions will be brought up.  Held:  D can’t challenge on hypothetical in limine alone, needs to testify and object.

· Drug dealer trial – D wants to impeach her character with evidence of drug use under 608.

· held:  doesn’t survive 403.  Not that probative of character for truthfulness, prejudicial.  Dug use for character for truthfulness rarely survives 403.

· Hemphill – tort case.  D wants to impeach with evidence she has 5 suits pending.

· try to admit as character evidence under 404(b), i.e, that she’s accident-prone ( not allowed as it’s a civil case.

· try to admit as she’s falsely litigious under 608 ( but cases haven’t been resolved, so not very probative and very prejudicial ( lose on 403.

· could admit it if there were Rule 11 sanctions, had lost.

· Abel – P wants to show witness is in the Aryan brotherhood.  Asks “Are you in the AB?” and witness says no.

· if admitted to show character for truthfulness, not allowed to prove with extrinsic evidence.

· if admitted to show bias, could show his membership card.

2.  Prior Inconsistent Statements - § 613
· Rules:

· § 613(a):  can impeach with prior inconsistent statements.
· When is something so contrary as to be deemed “inconsistent”?
· direct contradiction is easy.

· failure to speak or lack of memory can be deemed inconsistent.

· § 613(b):  can use extrinsic evidence to prove prior statements, so long as witness given opportunity to explain or deny the same.
· [rmk: if prior statement made under oath, can use for its truth.  801(d)(1)(a).  If not under oath, can only use to impeach.] 
· Examples:

· Pierre – police officer claims D refused to make a controlled delivery when asked.  D wants to impeach with notes, which make no mention of this. 

· held: failure to mention can be considered inconsistent if reasonable person would have included it or spoke.

· exception:  silence in police interrogations never inconsistent.  (Doyle)

· Doyle – silence after being given Miranda not deemed inconsistent.  Would violate due process to tell you silence can’t be used against you and then do so.

· memory example:  if at trial, suspiciously say “I can’t remember” when you remembered and spoke in the past, can impeach with prior inconsistent statements.

· 613(b) v. 608(b)

· can use extrinsic evidence to prove prior inconsistent statements, subject to 403.

· can’t use extrinsic evidence to prove prior bad acts (incl. statements) when offered for character for truthfulness, not inconsistency.

3.  Contradiction 
· Rules:

· can impeach if witness testifies to something that is factually demonstrably untrue.
· can use extrinsic evidence to prove contradiction subject to 403 (a.k.a. issue must not be “collateral”)
· Examples:

· Lincoln:  witness testifies he could see as it was “moon bright.”  Lincoln introduces Almanac—which shows there was no moon that night—to contradict.

· James – Witnesses say D looks like robber, but hairstyle is different.  When arrested, D said he had changed his hairstyle.

· if D testifies he’s never changed hairstyles, impeach with inconsistent statements.

· if friend testifies he’s always had the same hairstyle, impeach by contradiction.

· Beauchamp – witness says he lives at 423 Maple.  Can ask whether he doesn’t live them (attempt to contradict), by can’t prove by extrinsic evidence, as collateral issue, and lose 403.

· if address central to case, more probative, thus non-collateral and win 403.

4.  Bias or Motive to Falsify
· Rules:

· can impeach with bias – i.e., whether witness has motive to falsify (being pay to testify, have personal relationship with parties, etc.)

· bias considered highly probative ( typically allowed in, and allowed to prove with extrinsic evidence under 403.

· Examples:
· expert witness:  on cross, can inquire into how much money they are being paid for their services.
· relationships:  Abel – allowed to inquire into, and prove up, membership in Aryan Brotherhood as gives rise to motive to falsify to protect fellow “brother.”
· Olden – not being able to inquire into motive to falsify by “rape shield law” violate right to effective defense.
· Davis v. Alaska – D’s right to effective defense means he must be able to inquire into juvenile crimes (though prohibited by statute) if gives rise to motive to falsify
5.  Incapacity, Other Forms of Impeachment
· Rules:

· subject to 403, can inquire into memory, grasp on reality, if so severe as to make them incapable of giving accurate account (cf. competency)
· must be severe:  “Have you had electroshock therapy?” allowed. “Have you seen a shrink?” likely not.

· § 610: religious beliefs can’t be used to show credibility impaired
· eg, can’t argue you have weird beliefs (rationale:  all religions have weird beliefs)

· but:  can bring up for bias.  Eg, if witness member of same cult as D.

C.  Rehabilitation
· Rules:

· § 608(a): evidence of truthful character admissible only if character for truthfulness has been attacked.

· Thus, prior consistent statements are only admissible if character has been attacked on cross, and must meet the attack
· Examples:
· 1) witness testifies “I saw D commit the robbery.”  On cross, impeached with prior perjury conviction. 
· can’t use prior consistent statements as don’t meet the attack
· 2) Witness impeached through bias.
· prior consistent statements only allowed before motive to falsify arose.

· 3) Witness impeached with prior inconsistent statement
· allowed if meets the attack.  Eg, Pierre – after impeached, P can respond by showing that when report typed up, included the omitted section.  Responds to the attack by explaining the inconsistency.
VI.  Privileges
· Rmk: burden of showing privilege exists is on the party seeking the privilege

· makes sense as privileges run contrary to search for truth:  evidence excluded, though reliable and relevant, for a policy reason
· § 501:  in federal question cases, privileges determined as a matter of federal common law.  In diversity cases where state law rule of decision, state privilege rules apply
· makes sense in light of Erie concerns.
· also:  privilege rules must be passed directly by Congress.

· so passage through inaction as with normal rules of evidence, procedure.
A.  The Attorney-Client Privilege
· rationales:

· prevent “chilling effect” on attorney-client communications.

· allow lawyers to present competent defense, not be called aw witnesses against client.

1.  Scope of the Privilege 

· Rules: 

· For attorney-client privilege to apply, require:

· a) lawyer is being sought for legal advice
· dominant intent test:  primary motive must be legal advice.
· b) only “communications” protected
· c) must be “between client and lawyer”
· Upjohn – lower agent communications with corporate lawyers are within attorney-corporation privilege
· though agent communication can be used against him ( Upjohn warnings.

· third parties allowed iff “necessary agents”.  Kovel.
· d) must have “reasonable expectation of confidentiality”
· i.e., in private setting with only people w/in privilege present.

· but: Garner – trustee has no expectation of privacy wrt beneficiaries.
· “common interest rule” – if >2 two lawyers and clients meet to seek “common legal interest” ( protected by the privilege.

· only communication re: privilege protected, and group must be formed.

· Swindler & Berlin – privilege lasts even after death.

· Rmk: lawyer has ethical duty to assert privilege whenever colorable.

· Examples:

· legal advice prong – can’t “buy” a privilege

· eg, hire a lawyer to do your 1040.  Not privileged as not legal advice.

· if ask whether this or that must be reported, legal advice.

· In re County of Erie – suit over police department policy.  Want to access emails between attorneys and police, which included both legal advice and policy, public relations, debate.  Held: dominant purpose legal advice ( privileged.

· communications prong

· D walks in puts knife on desk, says nothing.

· putting knife on desk not privileged, as not a communication, so attorney must turn over the knife.

· BUT: implicit communications (I possess the knife.  It’s related to the case) protected ( attorney need not disclose identity.

· Kaczynski – govt wants to tie D to Unabomber Manifesto.  Wants access to communication with attorney in land deal to see if from same typewriter.

· allowed. only the communicative part is privileged.  Govt couldn’t access details of land deal.

· attorney runs into supposedly injured client on slopes.

· not communication, so not privileged.

· between client and attorney prong

· eg, deposing witness for trial not protected by privilege, only work-product rule

· Upjohn – govt argues corporate privilege extends only to board, CEO, et al, and not lower EEs.  Court holds privilege extends to communications between attorneys and lower EEs, so as to encourage corporate investigations.

· but:  corporate privilege doesn’t protect EE himself ( Upjohn warnings.

· can’t hide behind “common interest” rule as interests of corp. and EE quite divergent

· corporate wants to not be blamed, will sell out EE

· EE wants not to get in personal trouble (and also keep job, which it why he talks in the first place)

· in govt-attorney context, split in circuits about how Upjohn extends.  Some hold that privilege does not apply when govt attorneys speak with govt EEs, since DA have duty to uphold the law (not protect govt as a corporation)

· “necessary agents”

· Kovel – presence of accountant and attorney-client meetings in tax cases doesn’t destroy the privilege since he’s a necessary agent in context.

· similarly for psychiatrist (in insanity case), experts, translators.

· Calvin Klein – PR representative not a necessary agent in trademark dilution suit.  Spinning in media not part of the legal issues.

· “reasonable expectation of confidentiality”

· eg, confession to lawyer at crowded restaurant not covered, as people could overhear.

· Tax form 8300 cases – can attorneys omit the names of client on tax forms required when receive large amounts of cash?

· Every circuit has held no expectation of privacy in this context.  Shargel.
· exception:  if disclosing the name would inevitably disclose why they sought legal advice.

· eg, hit and run case.  Lawyer trying to negotiate settlement, subpoenaed to give up name of client.  Here disclosing name discloses source of legal advice.

· Garner – CEO communicates with attorney on deal, which falls through.  Shareholder suit brought, and shareholders, as beneficiaries, can access the privileged communications of the CEP (trustee)

· “common interest rule”

· eg, CERCLA joint tortfeasors can communicate together on common defense, will be privileged if both lawyers there, about the common defense.

· McPartlin -  A and B plan common defense, C hasn’t jointed.  Invite C to their meeting to try and convince him to join.  Since C not part of unit yet, no expectation of privacy ( not privileged. 

2.  Exceptions and Waiver

· Rules:

· Waiver:
· i) waiver must be voluntary,
· “involuntary” = truly forced.  Even if have to make difficult choice (eg, turn over document as requirement to merger), still voluntary

· corporate waiver:  Thompson Memo v. McNulty Memo:
· concern:  P’s using threat of corporate indictments as a tool to induce waivers by corporations.

· indictment is death.  See Arthur Anderson.

· ( “a culture of waiver”

· Thompson Memo:  allowed whether corporation “cooperating” as factor in indictment decision.

· McNulty:  fact of not waiving the privilege is not considered in indictment decision, though get credit if cooperate.

· also have to get head of DoJ approval before asking fro wavier.

· controversial – unclear whether this makes a difference, as prosecutors have tremendous discretion.

· ii) implicitly or explicitly authorized by client
· turning over by lawyer typically considered implicit authorization.

· iii) can be through inadvertent disclosure
· majority rule is negligence – waiver effected by inadvertent disclosure iff result of negligence
· minority of courts impose waiver regardless of diligence, or, conversely, hold waiver must be intentional.

· waiver then applies to that inadvertently disclosure document and all related subject matter.

· don’t have to return document, but ethical obligation to let the other side know.
· iv) “selective waiver” not accepted
· eg, Westinghouse.  but proposed 502(c) would allow it.

· v) making advice of counsel defense waives privilege
· similarly, if client sues attorney for malpractice, waives privilege.
· The Crime-Fraud Exception
· if communications are part of scheme of crime or fraud, the privilege does not apply.  Test: whether client’s purpose is criminal at time of communication.
· in general:  talking about past criminal acts privileged, but talking about future ones are not.
· can ask whether X would be legal, but not get lawyer to facilitate scheme, or explain how to best violate the law.
· Examples:

· Waiver

· Cassas – kid calls family lawyer, then explains he killed his parents.  Lawyer turns him in.

· held privilege not waiver as lawyer acting without authorization.

· In tax case, P argues that actions were justified as reasonably relied on legal advice.

· privilege waived.  Unfair to rely on advice if no one can access contents.

· Client sues attorney for malpractice, negligent legal advice.

· privileged waived.  Unfair not to let lawyer use the advice as defense.

· In re Sealed Case (D.C. Cir.) – inadvertent disclosure constitutes waiver, even if totally innocent mistake.

· other circuits have negligence rule.  Eg, Cassano – smoking gun document found in discovery room.  D asks if can just a copy of this for now (typically have to wait 30 days), and allow to.  Held negligent and so wavier made.

· Proposed rule 502:
· 502(a) – subject matter waivers must be intentional
· waiver by disclosure only extends to that document.  Cuts discovery costs b/c attorneys had to be extra-careful to not accidentally disclose.

· 502(b) – negligence test for inadvertent disclosure.
· cuts costs in e-discovery.

· 502(c) – allows selective waiver
· idea is to encourage cooperation by agents, take away argument that the fear waiving the privilege b/c it will expose them in other matters.

· 502(d) – confidentially agreements bind all parties
· encourages parties to make contract saying no inadvertent disclosure to cu discovery costs.

· Lipin – client sneaks in and copies smoking gun documents.  Lawyer uses it.  Dismissed as not inadvertent disclosure but willful theft.

· Crime-Fraud Exception

· Client asks lawyer which kind of emails plaintiff likely to request in discovery, then deletes them.  Though lawyer not in on scheme, not privileged as client had criminal intent.

· ABC Corp. – plant built in Liberia.  Lawyer hired to get at debt owned, hen discovers transaction came about through bribery.  

· protected as intent of the client to get debt, not assistance in scheme of crime or fraud.

B.  Spousal Privileges
1.  The Adverse Testimonial Spousal Privilege
· Rule:

· where applicable (i.e., federal and decreasing number of states), adverse testimonial privilege allows spouse to not take the stand to testify against spouse.
· i) privilege held by the spouse.  Can be waived if she wants to testify.   Trammel.
· ii) privilege applies at the time of testimony. 
· ( Not available if divorce or separated at time of trial.

· iii) not allowed if marriage a “sham” to prevent testimony.
· iv) split in circuits over whether applies when spouses co-participants in crime.
· v) does not apply in civil cases.
· vi) “harm to child” exception
· rationale:  preserve martial harmony.

· Examples:

· Trammel – if spouse wants to testify, no harmony to preserve, and privilege waived as held by the spouse testifying.

· domestic violence cases:  though bad public policy, arguably, spouse can refuse to testify at trial of spouse for domestic abuse.

· Carter – tax fraud case. Though still technically married, couple hasn’t lived together for 30 years.  Court holds can’t invoke the privilege under the circumstances

· but won’t look into details of relationships to get the privilege to apply:  no protection for significant others, same sex couples. etc.

· couple commits crime, then suggest get married to avoid testifying against each other.  A “sham” and so voided.  

· intent test:  for love or privilege?

· double hearsay:  wife tells neighbor “OMG, my husband just shot the gardener!”

· wife can refuse to testify, but neighbor cannot.  Hearsay solved as excited utterance.

2.  Confidential Communications Privilege

· Rule:

· where applicable, confidential communications privilege protects communications in confidence between spouses (cf. attorney-client).

· i) privilege held by the speaker.  Thus spouse can’t testify to confidential communication even if desires to
· ii) protects only communications, not acts.
· eg, husband comes home, bloody and with ski mask, and says “I’ll killed a man.”  Wife must testify to the actions, but not the statement.

· iii) status of marriage assessed at time of communication, not trial.
· still protected even if divorced by trial.

· iv) as held by the speaker, not waived if confidence not kept.

· eg, wife tells mother “my husband told me he shot the gardener!”

· no hearsay problem, but protected as husband didn’t waive.

· v) must have reasonable expectation of confidentiality
· vi) crime-fraud exception applies.
· eg, “Honey, can you please wash these bloody clothes”? not protected due to crime-fraud exception, even if wife innocent.

· rationale:  protect martial harmony by encouraging communication/ privacy within marriage.

C.  Miscellaneous Privileges:  Mental Health, et al.

· Rmk:  How do we know when to create a new privilege under § 501?  Unclear, but courts look to:
· whether any or all of 50 states have the privilege
· whether privilege was included in the original draft of 501.
· But not determinative.  See denial of more general doctor-patient privilege in federal courts, despite all 50 states.
· 1) Mental Health Privilege – extends to communications to psychotherapists and clinical social-workers in therapeutic capacity.  Jaffee.

· rationale:  encourage free communication with psychotherapists.
· but, before Jaffee, people still went to therapists.  So it’s unclear whether this is really needed, especially when it impedes search for truth.
· Jaffee – first time 501 used to create new (non-common law) privileges as matter of federal common law..
· note:  “dangerous patient exception”:  psychiatrists have Terrasoft duty to report in likely danger.
· but: once crime occurred, doesn’t have to testify.  
· Example:
· 1) criminal case, eyewitness critical, and that witness has been hospitalized in psychiatric ward ¾ of his life.  D thinks that witness sees things that aren’t there—can D ask for production of psychiatric record?
· possible applying Jaffee would violate right to effective defense, and D can make constitutional argument, to overcome “absolute” privilege.
· 2) Clergy-Penitent Privilege – either clergy or penitent can invoke privilege re: communications when penitent seeking spiritual advice.
· crime-fraud exception developing:  after 9/11, cases involving Muslim clergy arisen, and there’s a past act (privileged)/ future act (unprivileged) distinction,
· 3) State Secrets Privilege – absolute when it applies. 
· has to be invoked by a high-ranking public official.  

· Must explain with some exactitude how the secrets would harm govt interests
· Examples:

· eg, contract action over faulty stealth bomber.  Dismissed as disclosing design of stealth bomber would disclose state secrets.

· 4) Executive Privilege – communications on high-ranking matters of executive policy sometimes privileged to promote confidentiality in executive-decisionmaking.
· Nixon – privilege is qualified, not absolute.  Interests of grand jury investigation overrides the executive privilege.

· 5) “Deliberative Process” Privilege – designed to protect communications in administrative branch.  Protects free-flow of information in reports of agents to high-ranking officials.  
· privilege held by head of an agency.
· Must be deliberative, going upstream, before final decision made, and not outweighed by other interests (a qualified privilege).

· 6) Informant-Law Enforcement Privilege – protects informant identity until the trial if communication made to law enforcement with expectation of confidentiality.
D.  Privilege Wannabes:  Newsreporter, et al.

· 1) Newsreporter “Privilege” - newsreporters argue for First Amendment right to shield sources.  But this privilege has been denied in criminal cases for a long time.  Brandenburg.
· no First Amendment Right in criminal investigations.  Miller.

· at best, it’s a federal common law privilege, but qualified by governmental interests.
· Examples:
· Miller – Times reporter goes to jail for refusing to give up sources for criminal investigation.  Any common law right is tempered by the government interest in criminal investigation.
· 2) Corporate “Self-Analysis” (Investigation) Privilege – rejected.  Have to use attorneys to get this sort of thing privileged.
· eg, Carnival Cruise sends corporate official to investigate reports of sexual attacks.  Concludes should reduce contact between crew and passengers.
· in suit, victims want the report. Carnival argues for “corporate self-analysis privilege”, so that they won’t be discouraged from doing investigations. Rejected.  
· 3) Parent-Child Privilege – rejected.
· idea: parent should have right to either i) not testify against child (or vice versa), or ii) makes communications confidential
· 4) Secret Service Privilege – rejected.
· Clinton argues that Secret Service agents shouldn’t be forced to testify about criminal acts of the President.  Rejected.
E.  The Fifth Amendment
· Rules:

· 1) triggered by compulsion by the state to testify, when potential that what you say might be used against you at current pr possible criminal proceeding.
· typical compulsion – contempt of court if refuse to testify.

· avoid “cruel tri-lemma” – three choices: refuse, perjure, testify to crime – all led to jail.

· 2) can’t be forced to “be witness against self”
· witness = communicative act

· thus can compel blood samples, breathalyzer, etc.

· against = possibility to incriminate

· thus, no Fifth Amendment issue if give immunity.

· self = person.  No corporate Fifth.

· 3) “required records” exception
· govt can force you to keep records, say, of car odometers.  No Fifth violation even though you face cruel tri-lemma.

· Examples:

· Muniz – interrogation to test intoxication without warning.  Can one testify about:

· slurred speech?

· yes. this is an act and not a communication

· asked “how old were you in 1982?”

· answer: “I’m too drunk to figure it out.”  Can’t testify about this as a testimonial answer, true-or-false nature of answer triggers Fifth protection against self-incrimination.

· compelled authorization of Cayman Island accounts a violation of Fifth?

· yes, as amounts to communicative assertion that you have an account.

VII.  Misc:  Documents and Best Evidence
1.  Documents and Authentication
· Rules:

· § 901:  authentication required for evidence.  Lenient standard:  is there enough for reasonable juror to believe evidence is what profferor claims?
· in discretion of judge, and bar typically met.
· circumstantial evidence can be enough.  McGlory.
· § 902: authentication not required for certain documents 

· eg, certified public records

· Examples:

· D claims he didn’t write the letter P introduces.

· If handwritten, could authenticate by handwriting expert

· If typed, fact that is what found in his trash, eg, might tie it to him.

· D claims voice or tape not his, or that it’s altered

· authenticate by witness recognition of voice, have officer who made tape testify as to how it was made, never left possession, etc.

· D claims powder found on him not that tested in lab.

· authenticate by showing chain of custody.

· D claims wasn’t him in chatroom

· authenticate by IP identification, if used screen-name elsewhere. 

· possibility of hacking goes to weight.

· D claims photo altered

· can rely on experts to show no alteration, call photographer to testify.

· enhancement of grainy photo may raise Daubert issue.

2.  Best Evidence Rule
· Rules:

· §§ 1002, 1003 – requires original when content of document in dispute.

· BUT:  § 1004:  if you have a good reason for not having duplicate or original, can prove content of document through other evidence.

· rarely an issue
· Examples:

· DeMarco – dispute over employment contract.  No original or duplicate available, but P has good reason since lost when house burned down.  Allowed thus to testify as to contents of the document.

· Michael Jackson case – P claims MJ copied his song.  Doesn’t have original, or duplicate, or good reason, but offers to play the song for the jury.  Not allowed.
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