→ Have a theory of liability for each defendant

Federal preemption?


Express - You'll know it


Implied - Field or impossibility

1) Act: Negligence: duty of care & breach or intent or mere act for S.L.


Negligence: Hand formula: Burden < Expected Loss = Negligence, Burden > Expected Loss = NOT negligent

Exceptions: Sudden Emergency (created by other)/custom (only dispositive in medmal)/saving another (Eckert)

Account for: Age of person, physical disability (blindness, Fletcher), kinda gender.

→ NOT wealth, insanity (usually)

Duties: Generally, reasonable care to avoid injury to another

· Statutory duty under negligence per se (Seatbelt Rule comparison?)

· Landowners to invitees (may include licensees), maybe even trespassers--definitely to tenants

· Special duties: If D has special relationship to 3rd party to protect P, or to P

· Respondeat superior?

Strict liability: Abnormally Dangerous Activities (R2nd test), manufacturing defects, nuisance, intentional torts


Products liability?

Manufacturing defect = SL

Design defect = negligence (P must show reasonable alternative design)

Warning defect = negligence (P must show would've acted differently; Wilson burdens P and Barker burdens D

RIL? Not if Act of God, or if P can't rule out all other causes.

2) Causation of harm:

· a) but-for cause (RTT § 26): Burden usually on P

· b) proximate cause

· Foreseeable plaintiff under Palsgraf,

· Foreseeable type of harm under Wagon Mound I

· Minority view: Directness test (Polemis)

Was P also negligent? To what degree?

Defenses: Necessity, self/property defense, or consent?

Did D have Last Clear Chance to avoid harm to P? That can alter damages

Did P assume the risk? (Primary: defeats negligence. Secondary: affirmative defense)

→ Is waiver form valid, or does it try to excuse D's own negligence? That's not cool

Is there a Lost Chance Problem (survival chance drops, but was already below 50%?)

3) Damages

· a) Pecuniary  – Lost wages, medical/care costs

· b) Non-Pecuniary – You need to be aware to get pain & suffering or loss of enjoyment of life

· c) Punitive – Only beyond negligence. Best if single-digit multiplier. Use State Farm factors.

What kind of liability is there? Presumed joint and several. Look for market share, commingled product

Policy

Alternatives to Tort Law

States can prospectively enact compensation schemes, with experts replacing juries

· Statutory compensation scheme: When no way to make scheme safer & we want to avoid lower activity level.

· → Cons: Removes info on problems & incentives to improve safety.

· Regulatory scheme: We can make regulatory compliance a greater defense.

Alternatives

· Criminal law: Higher social stigma, controlled by prosecutors, higher burden of proof, no compensation

· Regulation: Creates new set of standards common law must reinterpret; creates national standard, ratchets liability upward (compliance not always a defense; hard to repeal)

· Workers' Comp: Lower burden of proof, but only partial compensation. Trades chance of high payouts for certainty. Eliminates repeated misses. Cheaper to administer, but discincentives improving conditions. Ossification.

· No-fault auto insurance: Done via rules of thumb (ie person in back is liable)

· 9/11 Fund, Gulf Coast Compensation Fund: Both set up ex-post, single decision-maker knows all cases.

· BP compensation: P's attorneys developed consortium. Greater closure, transparency, horizontal equity.

· National Childhood Vaccine Injury Act of 1986: Like workers' comp. Don't want to discourage activity levels.

· Possibility of MedMal scheme

· Pros: 

· Less defensive medicine

· Easier to administer (lower costs, less complicated, horizontal equality 

· Allows greater aggregation

· Fewer uncompensated victims

· Removes disincentive to discuss bad outcomes, improve processes

· No need for expert testimony (since doctors are judges)

· Cons 

·  Under-compensates individual plaintiffs with disproprotional loss do to idiosyncratic costs

· Doctors less careful (but reckless+ could allow regime exit; punitive damages could be allowed)

· Compensation without harm (but positive insurance / risk spreading)

· Bias: Doctors are the ones who judge it; conflict of interest

· “Technical” issues are really policy; decision making will become subject of policy

· Lower overall rate of compensation

· Encourages searching for “regime exit” like getting around workers comp

· Plaintiff’s lawyers will fight this

· Fears of nationalized healthcare

· Currently, hospitals & insurers pretty much regulated themselves

· Use the law to reward effective self-regulators

Choice of negligence regime

· Strict Liability

· Internalizes all costs on actor

· Reduces activity level

· Good for dangerous activities, bad for net beneficial ones (like vaccines)

· Negligence

· Encourages activity (and hopefully economic activity)

· Good for net beneficial activities, bad for ones where excess is unhelpful (ie driving)

· Restricts corrective justice to culpable defendants (profiter & causer of the injury should pay the damages)

· Cliff of liability can cause over-precaution

Roadmap: ID potential P's, & for each one, potential D's & theory & elements of liability, including causation for each.

1) Act: Negligence: duty of care & breach or intent or mere act for S.L.

2) causation of harm:


a) but-for cause (RTT § 26) or b) proximate cause (foreseeable P, Palsgraf, & type of harm, Wagon Mound)

 3) damages

     a) Pecuniary (lost wages, med costs) b) Non-Pecuniary (pain) c) Punitive (only beyond negl, single-digit multiplier)

→ Have a theory of liability for each defendant

Plaintiff must show by preponderance of the evidence → lower than in criminal law.

Goals:

· Corrective justice

· Express societal norms 

· Deterrence

· Compensation – Put burden on causer of injury/profiter of activity; risk spreading (Escola) 

· Defend autonomy.

Intentional Torts and Defenses:Battery, Trespass to Land/Chattels, Conversion, Consent, Necessity

Battery: Intended offensive contact→D is liable for results (regardless of intent) if contact is unlawful. Low threshhold.

· Intentional torts need high probability of harm. (Garrat)
/
Consent is major limitation

· Often workers' comp will have exception for intentional torts

R2nd Torts § 13: Liable if→intent to cause harm/offensive contact or apprehension of it & harm results from it

· Can be direct or indirect

R2nd Torts § 1: Intent = purpose of producing consequence or knowing it's a substantially certain result

· Transferred intent: Injury resulting to another doesn't excuse D. (Talmage v. Smith)

Vosburg v. Putney (Wis 1891): Kick under school desk. Intentional act, Eggshell Skull Rule. No implied license.

Garrat v. Dailey (Wash 1955): Kid pulls chair out. Intentional act with substantially certain injury.

White v. U of Idaho (Idaho 1990): Piano teacher, non-consensual touching. Battery despite lack of intent. Outlier.

Mohr v. Williams (Minn. 1905): Mid-surgery ear switch is battery because of  lack of informed consent.

Kennedy v. Parrott (NC 1956): If needed, surgeon may extend internal operation near original incision. Modern rule.

Trespass: Land: Any unlawful entry/taking. Chattels: Only if actual harm or long deprivation of use. R2 § 218(com. e)

Exceptions: Emergencies, public officials, consent, license, anti-discrimination laws

Dougherty v. Stepp (1835): Any unlawful entry to another's land = trespass. Strict liability.

Public Service Co of Colo v Van Wyk (Colo 2001): Intangible trespass (IE radiation) only if physical damage.

Intel Corp v. Hamibi (Cal 2003): E-mail isn't trespass to chattels b/c no harm to property.

Conversion RST§223: Exercising ownership over another's property. Act is willful, but no intention needed. 

Moore v. Bd of Regents (Cal 1990): Docs took cells. No conversion b/c worry re: researchers. Consent protects patients.

→ You own cells in your body, but giving them up w/o intention to keep = abandonment

Defense of Self/Property: R2 § 85: Trap/spring gun not liable for doing what person could if present.

Force

Courvoisier v. Raymond (Colo 1896): Guy shot cop he thought was robber. Reasonable mistaken belief is a defense.

→ Like in crim, still need proportionality (no raising to deadly force) and retreat if possible

Bird v. Holbrook (1825): No spring guns without notice. Need to accommodate legal entries. Gun can't discriminate.

Katko v. Briney (Iowa 1971): No spring gun can create death or SBI.

Kirby v. Foster (RI 1891): No force to re-take property you entrusted to another if other has honest belief it's his.

→ R2 § 101: You can use self-help to prevent taking of your property. Spillover to quickly retake in “hot pursuit.”

Privilege

Ploof v. Putnam (Vt 1908): Privilege based on necessity is defense to trespass. Victim can sue owner for stopping trespass

→ Must be to avoid serious harm to person or property (recapture cows, blocked highway, goods/people in danger)

→ Ploof wouldn't apply if they were only told not to dock—you need cause of action

Vincent v Lake Erie Transportation (Minn 1910): Partial privilege. OK to stay docked, but not to replace lines.

→ Trespasser by necessity to protect property still liable for damage to other's property. (Incentive: incur little $)

Mayor of NY v. Lord (NY 1937): Absolute privilege for preventing spread of fire/pestilence, hostile army, public calamity

Public necessity → absolute privilege requires reasonable judgment. Compensation NOT required (implicit in safety)

Negligence

Negligence v Strict Liability: Negl: Breach of duty (ie reasonable care). SL: No intentionality/fault.

→ Policy: SL allocates costs to who does harm, encourages extra care. Esp. fair when D is profiting.

Basis: SL leads to doing activity as much as necessary. Negl says after reasonable precautions, go bananas!

S.L. isn't that different from negligence. Avoids costs of investigation, but can overinduce precautions.

negligence leads to efficient care but not activity level. “Cliff of liability” in negligence can lead to over-precaution.

Holmes, The Common Law: Torts draws lines of liability. Limit is foreseeability. Judges should shape policy.

Brown v Kendall (1850): Dog fight w/ stick in eye. Established reasonable man standard. No wrong conduct=no punish

Rylands v Fletcher (1868): Person who collects qqc on his land is responsible if it escapes. Exception: Acts of God or P.

Brown v. Collins (1873): Limited Rylands in US. No penalty on efforts of civilization/American enterprise.

Bolton v. Stone (1951): Cricket player hit ball over fence. Risk was small enough OK to ignore. → Line is foreseeability of significant risk. It's about culpability, not fairness.

Hammontree v. Jenner (Cal 1971): Driver had seizure, crashed. No SL, just negligence—drivers can't absorb costs like manufacturers can. SL would be too broad b/c drivers aren't always aware they have a condition that may cause seizure.

→ Policy: SL makes D internalize activity level. Restricts activity.

Basic Standards of Care: We look at reasonable person and derive rules through custom and statute.

The Reasonable Person – Heart is moral responsibility & intellectual capacity

Holmes: We expect same standard care out of all others. Subjective standard unsure, expensive. Harm same either way.

Age:

Roberts v. Ring (Minn 1919): Elderly driver hits kid. Look to reasonable 7-year-old, only for P. Age weighs against D

→ Exceptions: Take into account physical disabilities like blindness and deafness. RTT:LPH § 11(a)

→ Age is trickier. Not taken into account itself, but disabilities that come with it do (ie vision loss)

· R2nd Torts: Children under 5 can't be negligent. Generally, kids held to reasonable standard of their age.

Daniels v. Evans (NH 1966): Standard for child in adult activity: treat as adult if age is invisible or it's dangerous activity.

→ Compare Goss v. Allen (NJ 1976): Subjective standard for 17-y-o skier b/c no license to ski. Not always true

Insanity:

Breunig v. American Family Insurance (Wis 1970): Batman lady! Insanity defense. Liable b/c knew of disease.

→ Policy: 1) Loss borne by one who occasioned it 2) Induce restraint of insane ppl 3) Fear of false insanity claims

Compare Gould v. American Family Mutual (Wis 1996): Institutionalized ppl aren't liable.

→ Generally, insane people held to normal standard, even though they can't meet it.

Disability, wealth, gender:

Fletcher v. City of Aberdeen (Wash 1959): Blind man fell in ditch. Reasonable blind man. City must account for.

Denver & Rio Grande RR v Peterson (Colo 1902): Wealth doesn't affect duty of care. Rich man = Poor man

Gender: Physical traits (strength) accounted for. Consider in: intentional torts (ie mace), discrimination, offensive contact

Calculus of Risk:

Hand formula: Burden < Expected Loss = Negligence, Burden > Expected Loss = NOT negligent


Burden = Cost of taking precautions

Expected loss = Probability * Magnitude of potential loss

→Policy: Lets actors anticipate liability. Human idiosyncrasies drop out in aggregate. Allows for rational CBA/tradeoffs.

RTT:LPH § 3: Negligence = lack of reasonable care. Consider likelihood & foreseeability of harm, burden of precautions

Terry: Five Factors for Negligence: Harsher than Eckert. 1) Magnitude of risk (% to P) 2) Value of object at risk (P's life) 3) Collateral object (kid's life) 4) Probability act will save #3 5) Necessity (% chance of child dying)

Eckert v. LIRR (NY 1871): Guy dies saving kid from train. Reasonable to put self at risk to save person, not property, unless rashly (reckless?). Policy: Incentives don't matter much in life-or-death situations. Juries soften standards anyway.

Osborne v Mongtomery (Wis 1931): Biker hit by car door. Balance social benefits vs. probable injury.

U.S. v Carroll Towing (2d Cir 1947): Hand formula on snapped lines that let barge drift away, waste flour.

Cooley v. Public Service Co (NH 1940): Cable lines weren't insulated. No liability b/c duty to passersby > duty to P. P must show viable alternative. Shows that burden includes collateral consequences.

Lyons v. Midnight Sun Transport (Alaska 1996): Disapproval of Sudden Emergency Doctrine: Person in peril not due to own negligence faces lower standard. Instead use “reasonable under circumstances.” Policy: Where to focus jury's attention.

Andrew v. United Airlines (9th Cir 1994): Luggage fell from overhead. Common carrier → duty of utmost care. Motion for summary judgment means D must prove burden of precautions (retrofitting planes) is too high.

Custom: Relevant, not dispositive (reasonable care).

· Shield: D claims compliance, Sword: P claims D failed to meet it.

→ Respect custom: Contractual relationships. Ignore custom: Stranger, no need to defer to cost-conscious industry.

Titus v. Bradford, B&KR Co (PA 1890): Big trains on narrow track not negligent b/c of industry custom. P assumed risk.

→ Industry decides on custom, which sets standard for reasonable danger. Not for jury to judge.

Mayhew v. Sullivan Mining (1884): Mine worker fell thru ladder hole. Custom can't make up for lack of ordinary care.

T.J. Hooper (2d Cir 1932): Tug w/o radio. Hand: Custom can't excuse lack of proper diligence. Court can push custom 

Med-Mal Exception: Medical custom generally is dispositive. Requires expert testimony.

→ Expertise is major factor. Custom is well-defined. Large # of claims. Protect doctors, maintain activity level. Morality.

Lucy Webb Hayes National Training School v Perotti (DC Cir 1969): Asylum's code = standard of care. P's may've relied.

Lama v Borras (1st Cir 1994): Dr failed to prescribe bed rest first. P's burden thru experts. National standard, not local.

(cont'd below)

Canterbury v Spence (DC Cir 1972): ? is whether reasonable person in circumstances would want to know risk before proceeding. Minority view: Uses objective standard & reasonable patient. Dr's duty to volunteer info. Policy: 1) Protect patient's right of self-determination.

→ Exceptions to Dr's duty to disclose risks: Emergency (patient can't consent), therapeutic (disclosure would harm)

Medmal Policy:

Studdert, Brennan, & Mello on Malpractice: Only a fraction of cases litigated. Negl & liability not closely linked here; recovery more linked to patient injury than actual doctor negligence

Fear of litigation is huge → defensive medicine (excessive precautions, reduced activity levels)

→ Randomness of litigation makes medmal closer to strict liability

Statutes and regulations: Guide juries, let judges constrain juries – Negligence per se
Thayer: Statutes let legislature set standard of care: negligence per se

R2 Torts § 286: Court can use statute or reg as standard of care when law's purpose is to protect the class affected, & the interest invaded, & it protects from that kind of harm, & to protect that interest from that particular hazard.

R Torts § 14: Use law as standard of care when it's designed to protect that type of person from that type of accident..

Calif. Evidence Code § 669(a): Presume failed duty of care if violating statute proximately caused injury law was designed to prevent and victim was in class law was passed to protect.

Osborne v. McMasters (Minn. 1889): Druggist sold poison w/o label. Statute sets fixed standard to judge negligence.

→ Legislature is setting standard of conduct. Here, druggist is least-cost avoider, but statute makes inquiry easier.

Gorris v Scott (1874): Sheep washed overboard b/c lacking pen. Pen law was to prevent disease, so not negligence per se.

Cort v Ash (1975): No private action for damages in favor of corporate shareholder vs. corporate director for crime. Factors: 1) Statute created federal right for P? 2) Legis. intent? 3) Does legis scheme imply policy? 4) State law instead?

Martin v. Herzog (NY 1920): P drove buggy w/o lights in dark. Cardozo: NPS only if that causes the harm.

Tedla v Ellman (NY 1939): Custom of walking where least traffic > law to walk toward it. No NPS.

→ Legislature couldn't have meant to make people walk where it was more dangerous. Like necessity excuse.

Ross v Hartman (DC Cir 1943): D left keys in ignition, against law. Thief stole, negl'ly ran over P. 3rd party action didn't take outside of realm of NPS because the law had intention to protect 3rd parties from just this.

→ Compare Richards v Stanley (Cal 1954): No private right of action in ord. D's negligence was no worse than lending car.

Dram shop statutes: Is bar responsible for actions of customer served against statute? Problem is prox. cause.

→ Old law: Customer still chose to drink it, so customer is responsible

→ Now, courts try to cut that off. Why? Awareness of addiction, more foreseeability (MADD), more traffic, social norms

Cal law: Selling to drunk person is misdemeanor, but no civil liability for what customer does. (Overrules CL)

Del court said this is up to the legislature (Shea v Matassa, Del Super Ct 2007)

Uhr v East Greenbush Cent Sch Dist (NY 1999): NY law requires schools inspect for scoliosis. School didn't, P's disease progressed to need surgery. Statutory command doesn't necessitate private RoA. → Test: 1) If P is of class to be protected, 2) if private RoA would promote legis purpose, 3) if right is consistent w/ legis scheme. Here, no private RoA.

Judge vs. Jury: 

Policy: Fear juries would abuse unlimited power; that it would undermine cases being treated alike.

Jury instructions: At end of trial, judge tells jury what to base things on.

→ D can ask for directed verdict or judgment as matter of law after trial.

Holmes: Law will evolve into specific standards of conduct, instead of just reasonable person. Judges will gain expertise.

RTT: LPH § 8, comment C. What looks like a constant may turn out to be better done case-by-case.

Metropolitan Railway v. Jackson (1877): Judge says if negl can be found, jury decides if it should be found in this case.

Baltimore & Ohio RR v Goodman (1927) Holmes: If unsure re: train, driver should stop & check. Directed verdict for D.

Pokora v Wabash Ry (1934) Cardozo: Getting out to look for train was dangerous. Leave to jury. (No Holmes standard!)

Wilkerson v McCarthy (1949): P circumvented barrier, got hurt. SCOTUS: OK to weigh evidence. Employer's refusal to stop customary route could be negligence Frankfurter cited as need for new rule to ensure employees are compensated.

Proof of Negligence

 Res Ipsa Loquitur:When to invoke? → Unusual occurrence; D has control of item/premises

→ P must eliminate likely causes aside from D's negligence →Lets P use circumstantial evidence for negligence & causation

· Not shifting burden of proof, just intermediate burden of producing it.

Three types.

Normally RIL creates jury ? Through permissible inference, but some courts take a rebuttable presumption

1) Prosser: RIL when: 1) Event only happens due to negl 2) Caused thru exclusive control of D 3) No contribution from P

2) [Best] R2 Torts: 1) Infer negligence when: a) unusual occurrence without negligence, b) other causes sufficiently eliminated, c) indicated negligence is within D's duty to P. 2) Court decides if jury can choose to infer or if it must. 3) Jury decides when unclear whether it can be inferred or not.

3) RTT: LPH § 17: Factfinder can infer negl when accident usually only due to negl from class of actors D belongs to.

In court: How can come out: Insufficient as matter of law → no permissible inference. Sufficient → permissible, jury decides. Rebuttable presumption → P wins unless D disproves.

Byrne v Boadle (Ex 1863): Barrel falls out of warehouse. Negl is self-evident! Burden shifts to D to disprove.

→ D has all the info so bears burden of proving facts. P doesn't have to show duty/breach/etc like he normally does

Colmenares Vivas v Sun Alliance Insurance (1st Cir 1986): RIL: Escalator handrail stopping is unusual, P didn't contribute. D's duty under exclusivity requirement is nondelegable.

→ Compare Holzhauer v Saks & Co (Md 1997): No RIL! Whole escalator stopped, not handrail. Could be safety feature. Escalator hadn't malfunctioned before—less likely it was malfunction, more likely someone hit emergency stop button.

Larson v St Francis Hotel (Cal App 1948): P hit by chair falling from hotel. No RIL: Can't rule out guest conduct.

→ Compare Connolly v Nicollet Hotel (Minn 1959): Hotel knew of party, should have taken control. RIL allowed.

Galbraith v Busch (NY 1935): P was passenger, injured when D veered off road. Malfunction possible. Driver has no duty to passenger re: malfunctions. Apparently overruled in...

Pfaffenbach v White Plains Express Corp (NY 1966): Passenger hurt when car enters into her lane. Driving on wrong side of road → RIL. Even malfunction doesn't save D: you're responsible for maintenance to prevent foreseeable malfunction

Act of God = No RIL.

Bauer v JH Transport (7th Cir 1998): Sudden wind flips truck. Desire to not cut out all defenses.

Walston v Lambersten (9th Cir 1965): D's boat disappeared at sea. “The sea itself contains many hazards.”

Newing v Cheatham (Cal 1975): Plane crash on clear day. Pilot was drunk, no fuel—untaken precaution of checking. RIL.

RIL & Med-Mal: Ybarra v. Spangard (Cal 1944): When patient is injured while unconscious, RIL for all those in control of him during that time. Desire to defeat conspiracy of silence.

→ P must join enough D's that it's likely at least one was negligent

→ Inference is for D's as a class. Each D can prove own non-negligence Likely joint & several liability.

→ SCOPE: Best in surgery. Must be unexpected consequence, w/in dr's scope of duty, expectation 1 or more D's knows QQC

Modern: Less important under modern discovery, better medicine/recordkeeping/insurance, national expert testimony.

· Some statutes (ie Nevada's) now require allegation of deviation from standard care, limit to obvious negligence

· Nev. Rev. State §41A.100: a) Foreign substance left in body, b) explosion/fire, c) unintended burn, d) injury while KO's to unrelated body part [Ybarra], e) surgery on wrong body part.

Defenses based on P's conduct

Contributory Negligence, Assumption of Risk, Comparative Negligence.

→ These are affirmative defenses, so D bears burden of proof on them.


Contrast cliff of liability vs. fact that few negligence acts actually lead to suits

Contributory Negligence :If P's negligence care contributed, recovery barred unless D had Last Clear Chance or acted willfully

→ Mostly replaced by comparative negl, but still exists as full bar to recovery in a few places (ie MD, DC, VA).

Policy: Gives P incentive to act prudently. Unfair to hold D liable for P's misdeeds.

→ Stop opportunistic P's from seeking $$$, keep people on lookout for others' liability since negligence is a fact of life.

→ Economics: Assumes D only cares about liability & P only fears uncompensated injury.


But negligence, not contributory negligence, is enough to induce ordinary care, especially given people's self-preservation instincts.

Med-Mal: Contributory negligence less of a defense given dr's superior knowledge (Dunphy v. Kaiser Foundation)

Irresistible impulse: Doesn't sever D's liability (ppl in rehab break into room, drink ink (Padula v State (NY))

Necessity: Person acting reasonably under emergency circumstances has leeway (Raimondo v. Harding, RTT: LPH § 9) 

Butterfield v Forrester (KB 1809): D left pole across road, P sped and hit it—safer rider could have avoided it.

Beems v. Chicago, Rock Island & Peoria RR (Iowa 1882): P negl, killed uncoupling RR cars, but D had last clear chance

→ Example of court softening rule for P, making it more reasonable.

(cont'd below)

Gyerman v US Lines Co (Cal 1972): P hurt unloading sacks D negligently stacked. Dangerous work = lower standard of self-care b/c worker has to pay more attention to work, even though P noticed & reported problem. D must prove union complaint wouldn't just shift danger to another worker. (D drops claim of right to refuse work–policy of not discouraging)

Note: Most courts would say no contributory negligence defense to negligence per se.

→ Koenig v. Patrick Construction Corp (NY 1948): Workmen aren't in position to check if legislation is being followed.

LeRoy Fibre Co v. Chicago, Wilwaukee & St Paul Ry (1914): Train sets fire to stacks of flax by tracks. P's right to use land can't be limited by wrongs of another. Policy: Sovereignty of private property, no forced servitude.

→*Holmes concurrence: Jury ?. P must give buffer for prudent D. P can't recover for being too close to reasonable sparks.

→ Policy: If people could always stack to edge of property, RR would have to buy easements, go slower, or use fewer trains.

→ Compare Kansas Pacific Ry v Brady (1877): No inviting your property to be destroyed by others.

Coase Theorem: W/o transaction costs, most socially valuable outcome will continue despite who gets entitlement.

→ Choice of assignment affects distribution of wealth between P & D, but either way, D only continues if more valuable

Assumptions: Rationality, no wealth effects or externalities or transaction costs

→ Given reality, placement of entitlement can lead to inefficient outcomes so law should put liability on least cost avoider

Seatbelt Rule: Most states now require wearing a seatbelt but restrict rule as a defense in litigation.

Derheim v. N. Fiorito Co (Wash 1972):: Here, not wearing belt isn't contrib negligence Policy: Avoids: ? of what are necessary precautions & battle of experts; keeps incentives to drive carefully; no relation to causation.

→ Compare: Spier v Barker (NY 1974): Ignored safety device can affect damages only if P contributed to the accident.

Last Clear Chance: If P's in obvious danger & D has chance to avoid causing harm, D must try. Look for sequential nature of events.

R2 Torts § 479: Helpless Plaintiff. If P can't avoid, D is liable IF negligent in avoiding harm and knows or should have known of P's situation

R2 Torts § 480: Inattentive Plaintiff. If P knows situation, he can only recover if D knew of P's situation, knew P was inattentive and is negligent in avoiding the harm.

Fuller v Illinois Central RR (Miss 1911): P didn't look before crossing tracks. D had time to stop but didn't, only honked.

→ Origin: Davies v Mann (Ex 1842): No driving over the donkey whose owner left it tied to a post by the road!

Barriers to employee recovery in 19th/early 20th century: 1) Custom (Titus) 2) Assumption of Risk (Lamson) 3) Contrib negl 4) Fellow Servant Rule. Why? Separation of managers & workers, freedom of contract Fix? New Deal, OSHA, workers' comp. → Modern: Studies show wage premium for dangerous work. Incentivizes careful workers.

→ Workers' comp gives partial recovery. Like a subsidy to companies.

Assumption of the Risk: If P deliberately & voluntarily encountered known risk of D's negl, recovery is barred.

→ Look for knowledge and voluntary action of P.

Primary: Cancels negligence. P takes on risk they normally wouldn't bare. P would need qqc beyond inherent risks.

Secondary: Affirmative defense to established breach of duty or P seeing risk, like Lamson choosing to stay at work

→ Meistrich v Casino Arena Attractions (NJ 1959) describes the primary/secondary distinction

Origin: Fellow Servant Rule: Implied contract of master-servant doesn't indemnify servant against others' negligence 

→from Farwell v. Boston & Worcester RR Corp (1842)

Lamson v American Axe & Tool (Mass 1900): P knew of risk hatchet would fall & accepted it by staying at his job.

Murphy v Steeplechase Amusement (NY 1929): The Flopper! Riders were willing participants & so risked falling

→ The risk is the fun of the ride! Jerk/fall is also only a small risk.

Dalury v S-K-I Ltd (Vt 1995): Waiver form says resort not responsible for its own negligence Void for public policy → alllowing it would lead to stratification by finances, unsafe slopes.

→ Tunkl factors for public policy negation: 1) Business is suitable for regulation. 2) Business is performing practical necessity for members of public. 3) Party holds itself out as willing to serve anyone who seeks it out. 4) As a result of necessity, D has bargaining advantage. 5) Standardized adhesion contract. 6) Transaction puts customer under control of seller.

Comparative Negligence: Only partial bar to recovery. Prorates damages. Modern rule. Two types.

→ Move past common law idea that negl P had Unclean Hands and didn't deserve power of the courts.

1. Pure: Reduce damages by % P was negligent.

2. Modified: Bars recovery if P is >50% negligence OR >50%. (Still has a trace of Unclean Hands idea.)

Origin: Started in maritime damages. California Supreme Court says it's a better regime and within the court's power in...

Li v. Yellow Cab Co of Calif (Cal 1975): P tried to cross 3 lanes of oncoming traffic, D was speeding and ran yellow light.

→ Policy: Juries already do this imperfectly; unfair to bar P who's not only guilty party; modified just shifts lottery aspect.

Effects? Last Clear Chance: Now for damages. Assumption of Risk: Still a defense (primary), secondary becomes %. Negligence per se: Courts are divided. Look at both sides, nature of violation(s). Intentional torts: Still an exception. (May have room for no intent to harm, like Vosburg.) Switchovers: Pure: FELA, NY, RTT. Mod: PA, Wis.

Knight v Jewett (Cal 1992): P tells D not to play so rough in touch football, finger broken anyway. P still assumed risk.

Causation: Cause in Fact, Multiple Causes, Joint & Several Liability, Alternate Liability, Market Share Liability, Lose Change Problem, Proximate Cause, Emotional Distress.

Cause in Fact: AKA But-for Causation (RTT § 26). Two approaches:

1. Forward-looking: Foreseeability from D's POV

2. Retrospective: Whether anything severed the causal connection

→ Policy: Causation is matter of luck, but regime that punished creating risk is hard to administer.


New York Central RR v Grimstad (2d Cir 1920): Claim lack of lifepreservers caused G to drown (but-for cause). Court says no proof buoy would've helped.

→ Compare Kirincich v Standard Dredging (3d Cir 1940): Opposite result.

Haft v Lone Palm Hotel (Cal 1970): P's drowned in pool that lacked guard & warning signs. Burden shifted to D to disprove when: 1) D was negligent, and 2) there's a strong chance that caused the harm.

Zuchowicz v US (2d Cir 1998): Doctor prescribed 2x daily dosage, killed P. P must show increased risk & actual injury to shift burden to D to rebut but-for causation. New approach! Policy: Dr/patient knowledge differential.

Multiple Causes: Nowadays, all states permit contribution among tortfeasors. 

Old system: Union Stock Yard v Chicago, Burlington & Quincy RR (1905): 2 companies failed to find defect, P sues and they sue each other. Court uses common law: P must sue one for all $. Same idea of unclean hands.

Common-law exception: Indemnification: If 1 D was significantly less culpable; could shift entire liability to another D

Modern law: All states permit contribution among tortfeasors (but not for intentional torts). California divides the damages equally (prorata), not by % negligence → Nonsensical after comparative negligence

Joint and Several Liability: Presumed standard. P can sue any D and get full damages. Losing D can sue others for contribution. Policy: Helps P when one of the parties is insured and/or rich. Each D bears risk the other will be insolvent.

R2 §443A: Apportion damages for distinct harms, joint liability for indivisible ones. RTT:AL §26(b) agrees.

Kingston v Chicago & NW Ry (Wis 1927): 2 fires combined to ruin P's property. Either alone could've done it, but both tortfeasors are responsible for the full loss. D would have to prove other fire superseded one they started. Gets P paid.

→ Changed presumption of origin (presumed manmade) from presumed natural fire in Cook

Alternative Liability: Multiple parties liable for full damages, but can exculpates themselves by proving innocence.

Summers v Tice (Cal1948): 2 hunters shot at friend, 1 hit him it the eye. Policy: D's have evidence, let them fight it out.

→ Restatement adopts this. P must prove each D breached duty and 1 caused harm. P must join all potential D's.

Market Share Liability: Damages prorated among companies in industry in existence at time of injury. Several, not joint.

→ Policy: Can help “repeated misses” that lead to under-compensation & under-deterrence.

Sindell factors: 1) All named D's are potential tortfeasors. 2) Alleged harmful product is fungible. 3) P can't ID specific D who caused injury 4) Substantially all manuf'rs of product during relevant time are named. (5) Product can & did cause injury (“signature” best). –> Sindell court apportioned damages based on % of harmful material in each D's product.

→ Policy: Even if particular D didn't injure this P, they made injurious product and injured someone. Fairness to P is big.

→ Sindell allows exculpation for a D that can prove they weren't the one who caused the injury.

RTT (not all 6 elements required for P to triumph): 1) Generic nature of product 2) Long latency period 3) P can't ID which D caused injury 4) Clear causal connection between D's product and P's harm 5) Absence of other causes of P's harm 6) Availability of sufficient market share data

Lead paint: Delayed injury, lack of signature injury, differing bioavailability, sold for 150 years.

Skipworth v Lead Industries Assoc (PA 1997): Nope. Bioavailability =/= market share, 100 years too long.

Thomas v Mallet (Wis 2005): Risk Contribution Theory. Leaves to a jury to decide, but P must show causation.

Hymowitz v Eli Lilly (NY 1981): DES pregnancy drug. No exculpation—cheaper, since gains/losses net out in long run.→ It would be based on unimportant factors like pill color; plus, that pill went to someone else instead.

“Commingled Product” Market Share Liability: MTBE (SDNY 2005): Each refiner caused injury, so several liability based on % of D's market share. P must name only D's they believe contributed to vat. Any D can exculpate by proving not in the vat. No need for long latency period. Policy: We know products were present and caused harm, but not % in vat.

The Lost Chance Problem: When chance at survival is already low but is lowered more by D's actions.

Herskovits v Group Health Cooperative (Wash 1983): Dr delayed P's cancer diagnosis, reduced chance of survival that was already under 50%. D is liable for % drop he caused. Policy: Need incentives for dr's who work w/ v sick patients.

→ Problems: Possible over-deterence (if chance was over 50%, dr is fully liable).

Evolution of Doctrine: Element of moralism/unclean hands in joint liability. Growing concerns re: recurring misses lead to modern courts being more open to relativity and statistical evidence.

Proximate Cause: A policy limitation. Cause in fact is necessary, but not always sufficient.

→ Foreseeability is prospective from parties prior to act, directness is retrospective from time of injury.

Foreseeability usually limits liability: often for who P is (Palsgraf), arguably for type/manner of harm (WM1), extent usually covered by Thin Skull Rule (take victim as you find them), especially for personal injury. Room for policy.

R2 §281: If D's act creates harm only to a certain class,harming member of another class doesn't create liability.

R2 §421: D is legal cause of harm if conduct is a substantial factor. (Comment a: substantial = in the reasonable, popular sense)

RTT §29: D's liability limited to physical harms resulting from risks that made conduct tortious. Aka limited to Harm within the risk

Note: It seems medmal doesn't break chain of causation.

Ryan v NY Central RR (1866): Sparks set shed on fire, spread to P's house. Fire has many causes. Not proximate, despite foreseeability. Policy: Concern of making ppl insure neighbors, slippery slope toward multiple liability. Insure yourself!

→ If P acts in good faith to minimize risk of loss from dangerous situation D created, it doesn't sever causal link.

In re Polemis (KB 1921): Directness test. Once negligence is established, D is liable for all direct consequences. Type & extent immaterial

What can cut the chain? Act of God, human conduct

City of Lincoln: Not capt's fault he can't navigate w/o lost maps.)

P's response to emergencies: If D creates emergency, he's liable for P's reasonable reaction–Jones v Boyce

Palsgraf v LIRR (NY 1928): D helped guy who dropped fireworks. P was unforeseeable plaintiff. D still liable for all direct consequences. Dissent: No, this is just like Polemis. There was negligence, so D is liable for all resulting harm.

→ Policy: Cardozo is looking at negligence as to whom, foreseeability as to what. Encourages suing real wrongdoer.

Note: Questions re: duty are often questions of law for judges; proximate cause is more likely to go to the jury.

Wagon Mound I (Aust. 1961): D negl'ly put oil in water. P noticed, decided to keep welding. Fwoosh. D only responsible for probable consequences of his actions. To ask more is unfair. “Directness” is never-ending, insoluble. Mucking up of the dock was foreseeable. Overrules Polemis. → Now, type of harm must be foreseeable.

Wagon Mound II: Owner whose ship was burned in above fire. Engineer should've known oil was flammable.

→ Foreseeability leaves latitude to fact-finders, bound to cause splits. Maybe courts wanted D to have some liability.

Smith v Brain Leech (QB 1962): Employer left inadequate safeguard, P splashed w/ molten metal. Due to preexisting exposure, turned cancerous & he died. Liable despite lack of foreseeability—Thin Skull rule. (Shadow of SL)

Steinhauser v Hertz Corp (2d Cir 1970): Car crash → psychosis. D guilty if accident triggered her. Thin Skull.

→ Triggering event theory leaves room for proximate cause arguments. Accelerating disease could lead to reduced damages, versus creating disease.

→ Thin Skull Rule more likely for personal injury than property damage.

Kinsman Transit (2d Cir 1964): Boat hits another, causes flood at negligently unraised bridge. Ship owner & city jointly liable.

Negligent Infliction of Emotional Distress (NIED): Has expanded over time, still relatively limited.

→ Similar arguments apply to economic damages.

RTT §47: NIED when a) P perceives event contemporaneously & b) P is close family member of victim of bodily injury.

Mitchell v Rochester Ry (NY 1896): Negl horse management scares P→miscarriage. Fright isn't natural result! 

→ Policy: Court fears scope of liability, ease of feigning emotional distress.

Until mid-19th century only actions were for intentional infliction emotional distress (& assault) & pain for physical injury

Dillon v Legg (Cal 1968): Crash kills daughter. Zone of Danger said sister can recover b/c fear for self, but mother was too far away. Cal rejects as too artificial: mother can recover. Factors for NIED foreseeability: 1) Physical proximity to accident 2) Direct observation/perception 3) Relationship between P & victim. Note:Still need pathological shock to body

→ W/out physical proximity, liability would stretch too far—logic would apply to friends, classmates who heard the news

Tobin v Grossman (NY 1969): P heard car hit son. Rejected Dillon, kept Zone of Danger. Policy: All kid deaths hurt 'rents.

Duty: Affirmative, owners/occupiers of land, special relationships (esp: harm to 3rd parties)

No Duty Rules & Affirmative Duties: Individual autonomy vs. ethical duty of care

Policy: Problems of administrability, line-drawing.

Pro: Posner idea of social contract—what we'd all agree to. No social stigma like in crim law.

Con: No prosecutor to control scope; tort has high penalties, lower burden of proof. Epstein: Freedom of contract.

Paradigm case: Levite who passed on other side of road was man was robbed. Moral, not legal obligation.

Buch v. Amory Manuf'ing (NH 1897): 8-yo entered factor, got hurt. No affirmative duty; only moral obligation.

Hurley v Eddingfield (Ind 1901): Only Dr available refused to help sick P, who died. Dr's have no duty to help people.

→ Policy: Individual autonomy. Ability not to form contract is crucial. But state law can impose duty (ie hospital ER's), especially for licensed professionals (though Hurley court says doc's license doesn't impose duty).

Good Samaritan statutes: Vermont gives affirmative duty to rescue. But willful violation leads only to fine.

→ Some states except rescuers from liability, recognizing value of it, ie Dr not guilty of battery or negligence.

Duties of Owners & Occupiers of Land: Depends on who the victim is.

Trespassers: No duty of care or warning, just no intentional or wanton/willful torts.

→ Exception: Attractive nuisance.

Licensee (social guest): No duty of reasonable care, but duty to warn of concealed dangers. ← Has some give

Invitees (business): Duty of reasonable care. Licensee/invitee line gets blurry (Cal Civil Code, WVa don't distinguish)

Robert Addie & Sons v Dumbreck (1929): Coal wheel was dangerous, attractive to kids. No duty: trespassers.

→ Policy: Sovereignty of landowners; unclean hands. Common law found a duty here to be inconceivable (like Buch).

Willful/Wanton: Gould v DeBeve (DC Cir 1964): Landlord ignored statutory duty to replace window screens (kid fell out of a window due to lack of screen).

Licensees vs invitees:

R2 §332: Public invitee is person invited as member of public. Business visitor there for business.

Rowland v Christian (Cal 1968): Faulty faucet broke off, injured unwarned guest. Court eliminates licensee/invitee distinction, rejects old rules as harsh.

→ Factors for liability: Foreseeability of harm; degree of certainty of injury; proximity of injury w/ D's conduct; moral blame; preventing future harm; burden of imposing duty; insurance.

→ Policy: Human safety is paramount. Modern law less concerned w/ sovereignty (ie anti-discrimination).

What about trespassers?

Pro-duty: Safety for emergency workers, anyone would might use premises.

Anti-duty: Trespasser isn't a foreseeable P (Palsgraf).

Duties & Special Relationships:

R2 §315: No duty unless a) special relationship to control 3rd party or b) protect P

No contracting out of this duty—public policy.

Who has special relationship? College to students, common carriers to passengers, condo boards, shopping malls (exception: Ann M v Pacific Plaza (Cal 1993) b/c “high degree of foreseeability required”).

Note: Kline and Tarasoff both give duties to prevent 3rd-party attack, have reasonableness standards.

Tarasoff v Regens of University of Calif (Cal 1976): Patient made threat.  Once violence is foreseeable, Dr has duty to warn. Need ID'able target & serious, credible threat of SBH. Relationship here is with aggressor, not victim.

Kline v 1500 Mass Ave (DC Cir 1970): Landlord decreased security, P assaulted. L has exclusive power to make building safer. Tenants are more like hotel guests. Past intrusions → foreseeability. Standard of care = when T moved in.

→ Landlords can pass cost on to tenants. In smaller building, maybe less is required, since fewer T's to spread cost to.

Burgos v Aqueduct Realty (NY 1998): No liability to P who opened her door to attackers b/c no causal link to negligence.

Wassell v Adams (7th Cir 1989): Little liability to P who let in rapist into hotel room thinking it was her husband.

Strict Liability: Ultrahazardous or Abnormally Dangerous Activities, Nuisance

Vicarious Liability: Responsibility for acts of a subordinate = respondeat superior. MOTIVE and BUSHEY.

Motive test (common law): Actions attributable to employer if they were motivated by desire to serve employer

→ Note: Most states still look at motive to serve employer vs. frolic (though is responsible for hostile work environment)

Ira S Bushey & Sons v US (2d Cir 1968): Drunken sailor flooded dock. Scope of employment defines scope of liability, rejecting old test (employee must be acting on behalf of employer).

→ You need a nexus between harm & nature of enterprise.

→ Cutoff? Employee's personal life (sailor had access to dock b/c of job).

→ Old idea of master-servant relationship.

Policy: Employer in best position to spread costs, also least-cost avoider (through hiring practices).

SCOTUS test: If tangible employment action? Yes→ SL. No → D must show reasonable measures to prevent & correct(ie grievance system) & employee failed to avail themselves of those measures.

Abnormally Dangerous Activities (ADA's): Another old SL holdover, like Rylands.

R2 §519: D bears SL for ADA's that harm others, limited to the kind of harm that makes it abnormally dangerous.

R2 §520: Danger determined by: a) extreme risk to person/land/chattels, b) likelihood harm will be great, c) inability to eliminate risk with care, d) extent activity isn't common usage, e) inappropriateness of place; f) value to community.

RTT §20: SL if ADA. ADA if 1) foreseeable & highly significant risk despite reasonable care & 2) not common usage.

→ All judge classes of activities, like drilling for oil, fumigation, gasoline storage, blasting (all covered).

→ Fletcher says it's about “injuries resulting from nonreciprocal risks.” Doesn't work so well with personal injuries.

(cont'd)

Indiana Harbor Belt RR v American Cyanamid (7th Cir 1990): Toxic acrylonitrile spill. Posner uses negligence Policy → SL is to encourage experimentation of other methods; not possible here w/ train lines; long detours could lead to more accidents. Spill here was due to carelessness. The spill isn't the thing that makes it ultrahazardous. Case-by-case analysis.

Compare Siegler v Kuhlman (Wash 1972): SL for exploding gasoline truck → destroyed evidence, so SL was only choice.

Nuisance: Substantial nontrespassory invasion of another's interest in use & enjoyment of land.

Ask: Should D's activity continue? (Who gets property right?) Who should bear cost resulting from allocation?

R2 splits into unintentional & negl/reckl/ADA and intentional & unreasonable (our focus).

→ Intentional: Undertaking activity w/ substantial certainty of effects

→ Unreasonable: 1) Gravity of harm > Social Utility (injunction + damages) 2) serious harm & able to compensate ($ only) 3) harm severe & P deserves compensation ($ only)

Common law: Becomes unreasonable at a certain point (SL: Jost v Dairyland Power Coop (Wis 1969)).

R2: Balancing test like in: Copart v ConEd (NY 1977): Smokestacks not a nuisance b/c not intentional, negligent or ADA.

Absence of physical invasion usually not a nuisance. They're too frequent.

Note: It's all about who gets the entitlement.

· Prop right:

· To P=injunction.

· To D=Nope.

· Liability:

· To P=D has to pay P ( ← that's efficient, forces D to internalize costs)

· To D: Injunction contingent on payment to D (Spur).

→ Coase Theorem says efficiency will win out, if only we didn't have transaction costs.

Coming to the nuisance is not a categorical defense.

→ Policy: If it were, it would become a race to get a servitude on your neighbor's land, freeze land use.

Ensign v Walls (Mich 1948): Dog breeding nuisance, P gets injunction. City is growing, nuisance should move.

Boomer v Atlantic Cement (NY 1970): No injunction, just permanent damages.

→ Policy: Avoid shutting down plant.

→ Policy: Injunction would be hard to dissolve.

→ But it's private eminent domain and under-counts harm to P. D has best numbers to show its side.

Spur Industries v Del Webb Development (Ariz 1972): Bought injunction. Balances nuisance w/ coming to it.

→ Policy: Land is better for residences, but Del Webb got land cheap—avoid unjust enrichment at D's expense.

Products Liability: Manufacturing Defects, Design Defects, Warning Defects, Federal Preemption.

R2 §402A: SL for unreasonably dangerous defect if item is expected to reach consumer without substantial change. Only professional sellers. Seller is not liable for subsequent mishandling: P must prove defect at time item left seller's control. 

RTT: SL for manufacturing defects; negligence for defect in design that's not reasonably safe or that ignores safer alternative design; negligence for inadequate warning that renders product not reasonably safe.

Unavoidably dangerous items: OK as long as it unreasonably dangerous (i.e. rabies vaccines).

Regimes for safety: Market; product regulation, tort liability. If customers can tell, tort & regs. If no, adopt liability rules to use reg scheme. If we want judges to decide, use tort.

Manufacturing Defects: P only needs to eliminate other causes, like RIL.

Winterbottom v Wright (Ex 1842): D contracted to supply/maintain coaches for postmaster. Driver injured by effect. No privity of contract → no liability. Policy: Fear of crushing liability to 3rd parties, worry of factors beyond D's control.

Old exception: Imminently dangerous products intended to preserve/destroy/affect human life (Huset)

· Mislabeled poison (Thomas v Winchester (1852))

· Danger known to D and latent to P  (hidden defect in Kuellig (1905))

· Scaffold mfr knew intended for workmen, owed them duty (Devlin v Smith (1882))

· Exploding coffee urn (Statler v Ray Mfg (1909))

· MacPherson v Buick Motor Co (NY 1916): Erases privity barrier. Policy: Mass manufacturing, branded products.

→ Mass advertising led to reliance on brand names. Avoid sending suit through consumer/dealer/manufacturer.

Baxter v Ford Motor Co (Wash 1932): Next step. “Shatterproof” windshield shattered. Implied warranty of fitness extends from buyer to mfg. Policy: Mfg creates demand, so unfair to let them escape recovery for unnoticeable defect.

Escola v Coca Cola (Cal 1944): Coke bottle exploded. Majority says negl (could use RIL)

→ Traynor concurrence says SL. Mfg is least-cost avoider, best cost spreader. Avoid consumer/retailer/mfg chain in suit. People rely on reputation of mfg.

→ Policy: SL discourages unsafe activities, encourages extra care. Everyone benefits, especially frequent users. Suits are too circuitous.

→ Corrective justice: Party who created defect and made $ should bear the burden of the loss.

→ Left question of duty mfg owes to bystander as 3rd-party beneficiary of that warranty.

Three options under UCC: Extends to... 

A) household & family of buyer B) any natural person reasonably expected C) anyone res'bly expec'd

Modern law: Bystander can recover: bystander has best claim for SL, since act wasn't their doing.

Henningsen v Bloomfield Motors (NJ 1960): P bought car, gave it to wife. Disclaimer said would only replace parts for buyer. Court: Void, unfairly obtained, so warranty was left in place. But warranty has procedural rules...

Greenman v Yuba Power Products (Cal 1963): Breakthru. SL for defective power tool beats warranty rules!

Speller v Sears Roebuck (NY 2003): Experts show fire likely started in fridge. Circumstantial, like RIL for SL.

Design Defects: RTT uses negligence standard. Look for cost-justified, reasonable alternative design.

Wade factors for SL: 1) Usefulness & desirability of product 2) Safety of product 3) Availability of substitute 4) mfg's ability to eliminate unsafe character w/o impairing usefulness or making too costly 5) user's ability to avoid danger 6) user's anticipated awareness from public knowledge or warnings 7) feasibility of spreading loss

Micallef v Miehle Co (NY 1976): P tried to remove object from active printing press. 1) Duty runs to bystanders 2)  includes risk of reasonably foreseeable uses 3) open & obvious dangers covered too.

Consumer expectations are generally favorable to P's.

Castro v QVC (2d Cir 1998): Calabresi looks at consumer expectations for roasting pan that dropped turkey.

Risk/benefit: P should hypothetically redesign product w/ experts. Can't be aspect intrinsic to product. Who bears burden?

→ Policy of risk/benefit: What's too costly? More cautious consumers may subsidize others; poor ppl may be priced out

→ Policy: Protect the poor. Person injured not always one who chose (cars, workplaces). People suck at assessing risks.

Minority view:

Barker v Lull Engineering (Cal 1978): P shows design was likely proximate cause of injury. Then D bears burden of showing no reasonable alternative design is better under Hand formula.

→ Policy of Barker: Counter information asymmetry in D's favor. Goal of compensating P's injury. Keep mfg up-to-date.

Majority view:

Wilson v Piper Aircraft (Or 1978): Put stringent burden on P to show valid redesign under Hand formula. 

→ Policy of Wilson: Wary of juries redesigning products.

Warning Defects / Duty to Warn: Products, Learned Intermediary.

→ Policy: Prevent misuse & let consumer weigh risks.

Requirements: P must show a better warning would have caused them to avoid what they did. Subject to hindsight bias.

RTT §6(d): Med warning defective if reasonable risk not provided to 1) Dr or 2) patient when manufacturer knows doctor won't be able to help consumer weigh the risks.

Learned Intermediary Doctrine: Mfg warns Dr, who's best able to judge/explain to patient. (Anachronistic?)

Mistake & Momentary Inattention model: Everyone gets distracted, so warning no help if there's cheaper, safer design.

MacDonald v. Ortho Pharma (Mass 1985): Obscured plain language (“stroke”). Infrequent visits→mfg must warn patient.

Hood v Ryobi (4th 1999): P altered product, got hit w/ blade. Alterations defeat liability. N need to warn of every danger—that would make ppl ignore them; just be clear and unequivocal.

Liriano v Hobart (NY 1998): Immigrant vs. meat grinder. Defect claim can survive alteration.No need to warn of patently obvious dangers. Warning was only on removable part, so immigrant using main part of machine didn't know of danger.

Vaccines: Without Dr to explain risks, manufacturer must ensure patient is warned (Davis/Reyes v Wyeth). 

→ Policy: Spread risk means low probability, high loss. A few big verdicts raises liability costs. But we don't want decreased activity levels!

→ Response: Alternative to tort system in National Childhood Vaccine Injury Act of 1986 a la workers comp

Federal Preemption: Ex-ante approach, as opposed to the ex-poste liability of tort. Presumption is against preemption.

1 – Express preemption: Regulation says “no private right of action”

2 – Implied preemption: Field: Regulation of field leaves no room for states. Obstacle: State law frustrates fed regs.

→ Most states say federal regs set minimum and so don't foreclose liability. (Exception: Michigan)

Savings clause = “compliance doesn't exempt state liability.”

→ Policy: Fed regs tend to increase liability by giving P shortcuts. Regs are hard to repeal, state verdicts can conflict, leading to ratcheting up standard to the biggest, most tortious state (Cal).

Geier v American Honda (2000): “No airbag” lawsuit conflicts w/ fed reg, which is intended to create variety. 

→ Compare Williamson v Mazda (2011): Fed reg allowed lap or shoulder belt, but variety wasn't goal. Tort law presumed to regulate.

Bates v Dow Agrosciences (2005): Narrowed preemption. State jury verdict =/= requirement, so is allowed.

Wyeth v Levine (2009): Gangrene from push method. FDA approval of warning didn't preempt. FDCA is a floor, leaves relief to P to state tort law.

Damages:


Pecuniary ($), Non-Pecuniary (general, i.e. pain and suffering), Punitive (only for gross negligence +)

Goal: Correct injustice, deter bad conduct.

→ Starting to become goal in itself; conflicts w/ goal of low administrative costs

Per Diem Rule: Look at losses for each day, then multiply to get total loss. May lead to higher payouts.

Structured settlements: Reduces need to estimate inflation, prevents early dissipation of award & windfall

Damage caps: Legislative response, set amount or “rational basis.” Some courts have struck down.

→ Especially common in medmal. Guarantees payment/severity mismatch. Discourages attorneys from taking cases, especially for old people (they have little time left, so fewer lost wages/enjoyment).

Bias effects: Question of whether race and gender-based differences should affect future earnings.

–> Another perverse incentive: Less reason to avoid hitting minority or woman!

McMillan v City of NY (EDNY 2008): Refused race-based life table

Migdal Ins Co v Rim Abu Hanna (IsrSC): Basing damages on biased data perpetuates inequality.

Compensatory: To make P whole again, with $

· Pecuniary (economic—lost wages, cost of care)

· Alone, likely under-compensates due to attorney fees—juries may make up for that with...

· Non-pecuniary (pain & suffering, loss of enjoyment) – requires awareness (McDougald): perverse!

McDougald v Garber (NY 1989): C-section led to coma. You need awareness for enjoyment of life damages.

→ Policy: This means higher injury costs less (i.e. wrongful death). Valuation seems wrong ex-ante.

Duncan v Kansas City Southern Ry (LA 2000): Court lowers award to similar cases, $8 mil to $6 mil.

→ Injuries mean quadriplegic will die sooner, so less in medical costs. Another perverse incentive.

Punitive: Only for conduct that's beyond mere negligence – Goal: retribution and deterrence

· Policy: Risk of unpredictable, high judgments keeps D from folding it into cost of doing business.

· Insurance policies generally exclude punitive damages and the behavior that incurs them.

State Farm v Campbell (2003): Lowered $145 mil punitive award—state can't punish for acts that don't have nexus to specific harm P suffered. Look for single-digit multipliers. 

Guidelines for punitive damages from BMW v Gore: 

· 1) Degree of reprehensibility of D's conduct

· Consider:

· Whether harm was physical as opposed to economic

· Evidence of indifference to or reckless disregard of health & safety of others

· Financial vulnerability of target of the conduct

· Repeated actions vs. isolated incident

· Whether harm was result of intentional malice, trickery, or deceit vs. mere accident

· 2) Disparity between harm and award

· Single-digit multiplier is okay

· 3) Difference with comparable cases

→ Constitutionality: Court says this is like a criminal penalty, violates Due Process.

In re Exxon Valdez (9th Cir 2006): Conduct was highly reprehensible, but not maximum. 5X compensatory ok
Grimshaw v Ford (Cal App 1981): Bad CBA misweighed human life in Ford Pinto design.
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