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I.
ORIGINS

A.
THE MEANING OF WORK



1.
it is one of the basic relationships in the United States




a.
lots of people only experience one employer ever




b.
many people’s only or biggest asset is their human capital





i.
typically undiversified



2.
more than economics




a.
people spend lots of time there and contribute to society 

that way





i.
we are what we do – to ourselves and the 

community



b.
social networks – friend and romance




c.
interaction with coworkers is important





i.
foe example – violence



d.
it’s community, its important




e.
people learn civic skills




f.
segregation, interaction, integration



3.
unemployment = lethargy



4.
contracts



a.
different for employment than for commercial setting



5.
it was mostly labor law – unions




a.
the new deal





i.
disputes to administration not courts




b.
organized labor peaked in the 50s




i.
at 40% and then declined




c.
unions didn’t seem to have the answer





i.
mgmt resisted them





ii.
and new problems they were ill suited for – such as 

discrimination



6.
finally in the 80s we got employment law




a.
it is not worker participation – that is unions





i.
this is everything else




b.
 a democratic deficit in employment




c.
larger than one course





i.
we will do mostly private sector





ii.
public sector is huge



7.
termination is a huge issue



8.
effects on ability to control behavior



9.
employee knowledge, skills, transition



10.
statutes – substantive minimum terms – FLSA



11.
how does law affect how managers manage?




a.
profitability, productivity



12.
effects on social relations



13.
its about the lives of ordinary working people




a.
we bring our own experience



14.
property terms?




a.
workplace is the property of the employer




b.
job is the property of the employee in some ways



15.
contract terms




a.
yes for unions




b.
how much regulation?



16.
constitutional law




a.
workplace as a quasi-political economy with its own 

mechanisms




b.
is that a useful comparison?


17.
lots of big picture questions



18.
her case for discussion – Catherine W.



a.
why fired?



b.
trip – things went south after




c.
lots of different issues



19.
Kenneth Karst – The Coming Crisis of Work in Constitutional 

Perspective

a.
people hate work now – but they used to appreciate it

b.
work was the way you showed you were a citizen

c.
now people want to say its what they do not who they are

d.
now it is just about getting the money

e.
so it is drudgery, just getting the money – but it also has 
value, security, advancement, etc.

B.
THE HISTORICAL ROOTS OF EMPLOYMENT AT WILL


1.
history



a.
it was a household economy





i.
some had independence





ii.
others were bonded labor and not free to change 

jobs




b.
but the bonded wage earners are growing in power




i.
the independent artisans are losing power




c.
the solution is “free labor”





i.
you own your own labor, do as you wish





ii.
but if all you have is your labor, you must sell it to 

the owners, so they control you




d.
2 views of free labor





i.
thin – its good, you have control and freedom




ii.
thick – it’s bad, you don’t own the means of 

production, or any assets for that matter
-
wage slavery




e.
Lincoln Republican view:





i.
pull it together kind of – 






-
no, you don’t have any property ownership, 

but you have self-ownership and you are on the way to economic independence



2.
Slaughterhouse Cases




a.
old independent artisans (butchers) claimed that requiring 

them to be dependent employees of state-chartered monopoly violated their constitutional right to practice their trade



b.
majority says no – you are wrong




c.
dissent (Field) – yes – 14th Amendment was about free 

labor

i.
cites Adam Smith – right to self-ownership and 

selling your own labor





ii.
the dissent carried the day – free labor



3.
Payne v. The Western and Atlantic Railroad Co.




a.
we see the outgrowth of the Slaughterhouse dissent





i.
this is the classic cite for employment at will





ii.
you can be fired for good reason, bad reason, any 

reason at all




b.
both the thin and thick liked the right to quit





i.
that was a big advance





ii.
but thin likes right to fire, thick doesn’t





iii.
right to fire means threat of economic insecurity



c.
the artisans used to own the shoes they made





i.
now they just make them for another





ii.
and if they can threaten to fire you for anything – 

that equals dictatorial control over everything about the worker





-
unless you can quit and find a new job easily




d.
but we see in Payne that the right to fire and quit are 
inseparable




e.
classic “may I not …” passage





i.
if I can refuse to deal with someone, I can insist on 

the same of my workers




f.
Payne shows us three important things:





i.
formalist deductive mindset – principled refusal of 

the judges to look at the realities of the factory system; class inequality

ii.
employment at will was supposed to be a rejection 

of the employers ability to rule over the employees






i.
but economic power is justified by analogy 

to the old master-servant law




iii.
recognition of the power the employers have over 

the employees via the right to fire



g.
the idea is if you can threaten to fire and it is fine, and they 

need to job, you have total control


C.
THE RISE AND FALL OF FREEDOM OF CONTRACT



1.
thin vs. thick



a.
the thin likes the freedom of contract




b.
the thick has three strategies to regain some control:





i.
abolish wage system, recover autonomy through 

cooperatives (utopian)





ii.
collective organization to gain leverage





iii.
regulation over the contract – set minimum terms



2.
Lochner v. New York – NY statute limits hours



a.
Harlan dissents – but him and the majority agree on three 

things
i.
fundamental right to freedom of contract, 14th due 

process clause protects against unwarranted state interference

ii.
state can regulate, but only with justification

iii.
health and safety of the employees is a legitimate 

justification for regulation




b.
but the disagree about some things




i.
majority strikes it down – thinks liberty of contract 

is more important





-
Harlan thinks this is good enough 

justification for health and safety intrusion




c.
note that the immigrants want to work more hours to get 

ahead




i.
the unions were the whites, they didn’t want that to 

happen – want more pay less hours




ii.
the immigrants, blacks and migrants want less pay 

and more hours to get ahead

-
but the law is shutting them out

-
the only thing they have to bargain with is 

their labor






-
they weren’t in the union, they couldn’t get 

as high wages, or the better jobs




iii.
this is an alternate reading – makes the majority the 

champion of the little guy, not the dissenters




d.
Holmes says to go ahead and defer to the legislature




i.
but we should be skeptical because of the 

segmentation of the labor market at the time




e.
the unions want to stop the race to the bottom (always 

someone more desperate than you)

i.
stop that by minimum standards

ii.
but that shuts out the immigrants




f.
a fix would be anti-discrimination laws





i.
but many economists say a floor still harms those at 

the bottom





-
older, younger, minorities, women






-
only bargaining chip/advantage is 

willingness to work harder


3.
Adair v. United States




a.
prohibition on contracts that required employees to sign 

away right to be in a union

i.
Harlan switches – now he says strike this down 

under the 5th amendment (for the majority)




ii.
misdemeanor to use these yellow dog contracts as a 

condition of employment




b.
this is about liberty of contract – right to hire and fire




i.
vs. hour controls





ii.
right to hire and fire who you choose is different 

form regulating something like hours





iii.
not clear if they would find anything that could 

interfere with this CORE aspect of liberty of contract




c.
less government justification here





i.
legislature never claimed health and safety 

justification





ii.
they claimed labor unrest was the reason






-
court will not accept that





iii.
health and safety may be the only justification, even 

that might not be enough to interfere with the right to hire and fire who you want based on what you want





iv.
even a law prohibiting racial discrimination might 

not be acceptable to this court





v.
McKenna dissents and says that the railroad strikes 

brought us to the brink of catastrophe, and preventing that is the justification

-
Harlan just does not believe in it: not within the functions of government to compel a person against his will to retain the services of another, or to compel a person against his will to perform services for another (in the absence of a contract)

-
the idea is they don’t want to hire people who won't pledge to not join a union, and the statute says actually they do need to hire those people




d.
suspect motives




i.
this favors unions, and at the time, unions were not 

representing all workers, only the insiders



e.
more language from the opinion




i.
appears to say employment at will is conclusively 
for an indefinite term, terminable at will – and that right is backed by the constitution
f.
so what would they think about a new justification? – such 

as something limiting firing for just cause





i.
McKenna would say fine






-
wants to prevent crippling railroad strikes





ii.
Harlan thinks government should not be involved in 

liberty of contract, especially to help union

-
to him it is class legislation and caving in to 

anarchy

-
the unions got what they wanted through 

disruption




g.
best reading you can give to Harlan





i.
he doesn’t like unions because they were 

discriminatory

-
against the bottom workers





ii.
not all but many were


4.
Muller v. State of Oregon




a.
another maximum hours statute – this time upheld – 

because it is only women



b.
this one is okay because of a paternalistic vision of 

protecting women




i.
singling out the weaker groups for protection is 

okay





ii.
health and safety – and not core of hire/fire





iii.
“vigorous offspring” – we need healthy women for 
healthy babies




c.
but it is overbroad – protects all women not just pregnant 
women

i.
this interferes with women’s choices – this might 

actually hurt them because now they cannot compete freely

ii.
this protects the men from competition

iii.
does this really help women, or push them back into 

the home?

(interfering with) liberty of contract
   requires a strong
government justification

--------------------------------------------                                     -----------------------------

core – employment at will                                                       core – health and safety

core -wage setting






weaker employees









danger






can’t be done for 

illegitimate reasons – 

such as regulating the 

contract for its own sake



5.
Adkins v. Children’s Hospital




a.
strikes down minimum wage for women and children



b.
difference from Muller?





i.
wages nor hours





-
the justification was to give employees 

enough to live on






-
so wages and hours are not different in that 
sense – it comes down to how much you need to work to live





-
court says this is an unjustified intrusion






-
the wage/hour line is strong after this 

anyway






-
court says you are requiring employer to 

subsidize employee without regard to productivity






-
this drops a pretense of health and safety 

regulation – seems like regulating market for its own sake – not just inadequate justification, but impermissible





ii.
also, this is post-19th amendment (which gave 

women the right to vote)
-
singling women out is less cool

-
but you can see this as about gender equality 

– but even if the rule applied across the board – would be the same result




c.
liberty of contract is back with a vengeance!!





i.
employment at will and wages are almost inviolable





ii.
court will be looking hard for a good justification



5.
West Coast Hotel v. Parrish




a.
court shifts and upholds minimum wage for women




b.
could put it down on the “switch in time that saved nine”





i.
Roosevelt was going to pack the court with new 

(extra) judges on his side if the court didn’t uphold his new deal legislation




c.
but how did they explain the shift?





i.
more of the Muller type thinking – paternalistic 

views about women




ii.
more deference to government justifications




d.
THREE IMPORTANT CONSIDERATIONS





i.
liberty of contract





ii.
scope of government justifications





iii.
suspect reasons like in Adkins?




e.
what about the hostility and the idea of employers 

subsidized employees?





i.
the court recognizes that if the employers are 

allowed to pay low wages, to community then is forced to subsidize the workers through welfare



f.
people finally recognize that freedom of contract is not in 

the constitution




g.
so the new liberty of contract has shrunk



h.
setting the wage:




i.
Adkins posed it like law forced employer to pay 

employee more than employee was worth






-
now the idea is that they need to be paid 
enough to survive, no matter what they are willing to work for in the market





ii.
this removes the subsidy the public is having to pay, 

allowing the employer to pay less




iii.
also – human labor is not like other goods





-
can't be diversified or saved






-
so if all you have is your labor, you are 

forced to work or starve – no matter what the pay




i.
what do you expect employers to do in reaction?





i.
hire men instead




ii.
raise wages – and decrease profits or raise prices






-
so maybe the customers were actually 

getting the subsidy, now the employees get it





iii.
go out of business – smaller less efficient employers 

at the bottom of the market
-
the business goes elsewhere

-
which is fine – this is what legislature 

wanted – everyone knew hardship may result – but overall it is a benefit to society





iv.
substitute capital for labor






-
such as mechanized elevators




j.
this will prevent the sweatshops from undercutting the 

others

i.
much distrust of the market at this time

ii.
court shows more deference to the legislature

iii.
now the door is wide open to regulate wages

iv.
the next year they passed the FLSA






-
overtime, child labor, nationwide minimum 

wage for men and women


D.
THE NEW DEAL LABOR LEGISLATION



1.
The Labor Laws --- NLRB v. Jones and Laughlin Steel



a.
court upholds wrongful discharge law which is used to 

protect union supporters who were fired
i.
this is the kind of thing that was struck down in Adair

ii.
court says nothing could be plainer than that national commerce is disrupted by labor unrest – which they didn’t go for in Adair



b.
NLRB found unfair labor practices – discrimination/firing 

on basis of union membership – orders rehiring
i.
this is employment at will – core of cores
ii.
how does court justify an intrusion by the 

legislature?

-
disruption of organized labor
-
and employees have the right to organize, 

Congress can protect it




c.
liberty of contract has really been shrunk

d.
and employees have the right to organize, Congress can protect it





i.
where does it come from?





ii.
13th amendment – doesn’t require state action – 

idea that collective bargaining is what it took for freedom from involuntary servitude




e.
in Adair we saw this wall of illegality for class legislation, 

and big liberty of contract
i.
now, class legislation is fine, liberty of contract is 

shit




f.
now:





i.
employee rights is a good government justification





ii.
unequal bargaining power is a good justification





iii.
externalities or public effects is a good justification




g.
we have seen:





i.
liberty of contract shrunk





ii.
government justifications expand





iii.
suspicion of class legislation






-
no worry if a good justification (of which 

there are more now)






-
step by step is okay (women only for 

example)






-
some lines would be suspect though, but not 

women





iv.
market no longer defines the natural entitlements of 

the participants – government can intrude and regulate

-
Lochner court felt no





v.
human labor is not the same as other commodities




i.
themes of free labor





i.
was total independence





ii.
now it is wage labor with regulations to support the 

employees





iii.
we have overturned the idea that liberty of contract 

should be unregulated and individual
IX.
EMPLOYEE VOICE


D.
COLLECTIVE VOICE – LABOR LAW AS EMPLOYMENT LAW



1.
Voice Protection Function of NLRA § 7 - Clyde Summers - Voice-
Protection Function of the NLRA




a.
NLRA (National Labor Relations Act) was a way of 

extending constitutional values into the workplace
i.
namely – freedom of expression and association



2.
Balancing Employer Rights to Manage and Control the Business 

Against Employees’ § 7 Rights




a.
CYNTHIA L. ESTLUND – LABOR, PROPERTY, AND 

SOVEREIGNITY AFTER LECHMERE

i.
Lechmere said union organizers can't be on the 

store’s parking lot





ii.
Estlund says – the current balance between 

employer property rights and employee rights to access union organizers affords insufficient weight to employee § 7 rights




b.
Wagner Act – later codified as NLRA, had 3 main 

objectives: (1935)




i.
industrial democracy and labor freedom





ii.
economic policy






-
collective bargaining to increase employee 

power as consumers






-
econ needs people spending more money





-
raising floor and stopping unfair competition






-
support employees power to demand higher 

wages





iii.
labor peace




c.
the United States Supreme Court didn’t want to allow it




i.
it might now have passed except people thought the 

United States Supreme Court would invalidate it





ii.
but they allowed it





iii.
approved all three justifications





iv.
commerce clause as authority






-
some scholars thought 13th amendment was 

better (prohibition on slavery and involuntary servitude)



d.
so now congress and the United States Supreme Court 

signed off on labors objectives




i.
private self-help and public regulations





ii.
the United States Supreme Court dropped liberty of 

contract, but didn’t accept fully the constitutional right to organize






-
by resting in congress’ power, not 

constitutional rights, unions are left with labors political fortunes






-
in 1947 it was restricted, labor declined 

since, and it has not been updated




e.
what did the Wagner Act do?





i.
§ 7 → right to self organization, form unions, join, 

assist, to collective action




ii.
§ 8 → declares what is unfair





-
you can't interfere with § 7 rights, nor 

discriminate based on union membership





iii.
structured to minimize the role of judges





-
NLRB handles complaints




f.
we can see it as a new constitution for the private 

workplace





i.
with rights of association, expression, collective 

action





ii.
and mechanism for democratic participation, at 

majority’s option, within the private firm




g.
labor law as employment law – how does it affect the 

workplace?





i.
employers know they can't fire people for union 

activity



3.
NLRA § 7 Rights in the Non-Union Workplace



a.
NLRB v. Washington Aluminum




i.
don’t need to have a union – just collective action




ii.
outside protection is illegality, violence or breach of 

contract





iii.
but disloyalty is fine – they were trying to protect 

themselves




iv.
don’t need strict self-interest – can be about 

solidarity





v.
don’t have to be a reasonable response – just a 

matter of shared concern among some workers





vi.
it was too cold so they left – concerted activities for 

collective bargaining or other mutual aid or protection




vii.
don’t need a specific demand – here there were 
numerous previous individual complaints and no reaction – the company knew what it was about




viii.
must grow out of a labor dispute – which can be 
about conditions of employment - § 2(9)





ix.
if all this fits – you can't fire for the activity




b.
Timekeeping Systems





i.
employer wants to change vacation policy – 

employee e-mails all the employees





ii.
is concerted action for mutual aid or protection – to 

incited employees to help him preserve the vacation policy





iii.
did they fire him for it?






-
yes




iv.
violating employer policy against concerted activity 

is fine because employer policy is illegal




c.
elements:





i.
activity was concerted (looking to group action?)






-
many involved or aimed at getting 

employees involved






-
more than just complaining





ii.
mgmt knew it was concerted





iii.
& was motivation for the employer action






-
employer needs to know it was concerted






-
and they need to act because of the activity 
not the concertedness? (but best for employee if both)





iv.
for mutual aid or protection





v.
manner not too offensive





vi.
related to terms and conditions of employment




d.
lots of labor activity is to support others not oneself




i.
or trying to organize others





ii.
don’t need to discuss ahead of time with mgmt





iii.
don’t need a union




iv.
can be disloyal




e.
huge intrusion on employers, but not well known





i.
no damages besides back pay





ii.
have to go through agency – no private right of 
action
I.
ORIGINS


D.
THE NEW DEAL LABOR LEGISLATION



2.
Philosophy of Unionism, Industrial Pluralism, and the Practice of 

Collective Bargaining

a.
Richard Freeman and James Medoff – What Do Unions 

Do?


i.
two responses to problems – 


-
exit and entry – quit



-
voice – complain




-
collective action is necessary to 

voice




-
many issues affect everyone




-
and one employee afraid to act alone 

because afraid of getting fired



3.
Decline of Unionism, Collective Bargaining and Labor Law




a.
CYNTHIA L. ESTLUND – THE OSSIFICATION OF 

AMERICAN LABOR LAW

i.
labor law is essential, but now working
ii.
labor is shrinking itself

iii.
ossification – the law has been ossified, or frozen, 

unchanged for over 50 years






-
ban on company unions






-
absence of private action






-
NLRB constrained






-
congress and courts not sympathetic





iv.
other avenues of revision from outside congress 

never opened – state and local laws, international standards




v.
so it has been insulated






-
some changes would be more responsive to 

changing economic and social conditions



4.
cases and notes




a.
back to § 7 – must be:





i.
concerted, and management knew it was concerted





ii.
for mutual aid or protection





iii.
protected – as in not offensive





iv.
motive for employers action





v.
non-management, non-supervisory




b.
so hypos:

i.
e-mail to coworkers – concerted

ii.
also sends to school career services


-
yes protected


-
criticizing the product is bad – should 

criticize the employee policies






-
BUT TELLING THE OUTSIDE 

WORLD/PUBLICIZING IS FINE





iii.
employer cuts ties with a homeless org you 

founded, so you e-mail the other employees and ask them to support you

-
needs to be terms and conditions of employment

-
needs to be your own collective self-interest
-
needs to be for mutual aid or protection

-
safety, training, etc.

-
if it only affects clients you lose

-
need to say how it affects employees

-
why this line – to not intrude on employer 

sovereignty






-
you lose if it is only about the customers





iv.





c.
Eastex




i.
it is okay to support employees at who work 

elsewhere – you will want their support when you have a dispute





ii.
if it is not related to your job – needs to be off-work 

time and place

-
if it is something you care about and the 

right time and place, they can't do much





iii.
distribute literature during breaks is okay – as long 
as related to employees interest as employees

-
but see Motorola

-
this was about a union, Eastex was about an 

outside political organization





iv.
this was about supporting a living wage, when they 

already made more than that

-
literature from a union





v.
this is a broad interpretation of mutual and or 

protection





vi.
but it allows employers some control in banning 

distribution





-
must be about employees as employees






-
and off work time and place




d.
Motorola





i.
wearing a shirt on an issue is fine





ii.
outside political leaflets – not okay at workplace





-
Eastex was more about unions, this is more 

about outside political orgs






-
but isn’t this where employees would turn?






-
Eastex says it just needs to be for employees 

in general → and this is something they care about






-
so we can see courts are in some puzzlement






-
the court sees the absence of a union, and 

gets more hostile, probably





iii.
can't threaten to fire him for this activity





iv.
this was about a group against drug testing




e.
remember the goals – organize and regulate




f.
back to idea of constitution of the workplace





i.
what is left out is due process - protections against 

arbitrariness

-
unions have protections through collective 

bargaining, others don’t (law will move to cover this somewhat)





ii.
also missing is equal protection






-
’64 Civil Rights Act comes along later to 

cover that





iii.
so we’ll see how the law later does or doesn’t cover 
the gaps





iv.
also missing is a guarantee clause – that employees 

get some say in terms and conditions

-
employees are left to get that themselves

v.
so it is still mostly like a dictatorship, with a tiny 

bill of rights

-
for more, they have to fight the battle one 

workplace at a time






-
and unions and labor law in shitty shape





vi.
so, keep this constitution/democracy of the 

workplace idea in mind




g.
models to watch





i.
labor law





ii.
public sector





iii.
non-union/private sector

III.
CONTRACTING FOR INDIVIDUAL JOB SECURITY


A.
THE PRESUMPTION OF EMPLOYMENT AT WILL



2.
ALTERNATIVE MODELS




b.
Public employment





i.
used to have the rights privilege doctrine






-
employment was a privilege – could fire at 

will






-
and any conditions employer wanted





ii.
that changed






-
instead you have a due process right to a 

hearing if one of three rights is implicated:






-
life, liberty or property





iii.
we’ll focus on property






-
but liberty can be there also – reputation






-
you need a property interest in your job to 

get some sort of hearing





iv.
Roth






-
need a source/law that says you have a 

property interest in your job






-
such as state law






-
but not here





v.
Perry






-
in a contract – express or implied






-
unwritten common law of the institution






-
here – faculty guide and university system 

guidelines





vi.
Loudermill






-
statutes




vii.
what should it say?






-
limitations on the reasons for which you can 

be fired






-
such as only for cause





viii.
if it a contractual issue – which is probably is – look 
to the relevant state law to see if the contract would be recognized





-
for instance – does the state recognize 

implied contracts – would the state recognize the contractual claim here?





ix.
so it needs to be an enforceable limitation on why 

you can be fired





x.
the hearing






-
is about their reasons for firing – do they 

satisfy the restrictions they have placed on themselves





xi.
Loudermill





-
the statute said only fire for cause, and laid 

out the procedure for if you are fired






-
United States Supreme Court rejects the 

bitter with the sweet approach (which Rehnquist likes)






-
they define what substantive rights you 

have, constitution defines what procedure you get





-
you get some kind of hearing before 
termination, full before or (usually) after






-
pre – should be written or oral, notice and 

chance to respond – can be very minimal




xii.
hypo – employer wants to give employees feeling of 

job security – wants to create a cause restriction on firing
-
she can but then due process dictates the 

procedure – almost like a tax






-
otherwise employer makes for cause 

meaningless – deception






-
can pay less if you offer job sec






-
attracts people
IX.
EMPLOYEE VOICE


A.
EMPLOYEE INTERESTS IN VOICE



1.
CYNTHIA L. ESTLUND – WORKING TOGETHER: THE 

WORKPLACE, CIVIL SOCIETY AND THE LAW




a.
the workplace is important to society as a deliberative 

forum





i.
conversations are less private and less 

particularistic, therefore more public than conversations with family and friends





ii.
you encounter more diversity in the workplace


B.
THE PUBLIC SECTOR EMPLOYEE



1.
1st amendment as a constraint on routine personnel decisions




a.
starting with the run of the mill – fired or penalized fro 

something said



2.
Pickering




a.
announces the principle



b.
can't be forced to give up your first amendment rights




c.
state interests are not that different when you are regulating 

your employees and the public in general




d.
must strike a balance – between citizens right to comment 
on matters of public concern, and employers interest in promoting efficiency


3.
Connick



a.
she circulated a questionnaire about employer policy – 

NOTE this would be protected concerted action if this was a private employer, but that does not apply to public employment




b.
you don’t get the Pickering balancing test if it is not about 

matters of public concern
i.
this is internal workplace relations




c.
one question on her questionnaire was matters of public 

concern, but she lost the balancing because it was not a big deal vs. disrupting employee relations, she loses



4.
so to begin setting up a framework




a.
speech by public employee is not really protected at all 

unless it passes threshold test of matters of public concern




b.
even if it passes that – balancing test shows much deference 

to employer





i.
has to do with employer authority




ii.
don’t want to constrain employer too much when it 

comes to running the workplace



5.
Waters




a.
government needs a good reason to suppress when acting 

as a sovereign




i.
but when dealing with employees – efficiency is a 

deal – you signed away some rights





ii.
if government hired you for a job, it can condition 

that employment on giving up some rights





iii.
so rights/privileges is not totally gone – pared down 

but still there





iv.
you can have these constraints that would be 

unconstitutional otherwise




b.
what’s the point of the matters of public concern 

requirement?





i.
why not protect all speech? – 





-
Waters would say limit judicial intrusions 

into employer management






-
Connick would say preserve employment at 

will





ii.
why protect matters of public concern?






-
enrich public debate, rights as citizens



6.
what is matters of public concern?




a.
Connick – whether employees feel pressured to work on 

political campaigns



b.
Pickering – teacher criticism of of school borad funding 

choices




c.
Mt. Healthy – public criticism of teacher dress policy – 

which school had linked to public support for bonds




d.
Givhan – private complaints about discriminatory 

employment policies




e.
Connick – NOT internal personal grievance




f.
maybe it matters if you write a letter to the editor vs. just 
talk to other employees




g.
what’s you motivation? – politics or a personal dispute?



h.
analogy to NLRA – griping vs. concerted activity



7.
Rankin v. McPherson



a.
private comment on Reagan to boyfriend is overheard



b.
yes matters of public concern




c.
so being private does not disqualify it




i.
contributes to public debate between the two people 

present





ii.
most people don’t go to meetings and stand up or 

write letters, they talk with family and friends




d.
so we do balancing





i.
it was not a threat





ii.
she is clerical, not a cop, this won't disrupt the 

office





iii.
just to one other employee






-
note how just being to one employee doesn’t 

disqualify her at matters of public concern stage, and helps at balancing stage



8.
so what goes into the balancing?




a.
employee right as citizen to speak on matters of public 

concern




b.
vs.:





i.
disruptions of employee relations





ii.
interfere with mission





iii.
qualified?






-
EXAM EXAM EXAM EXAM EXAM!!






-
such as Rankin – if she was a cop, and you 
know she hates the president, it is like she is not qualified for the job anymore






-
she has a view inconsistent with the job






-
but she says she would still follow her 

obligations – employer says it is employer right to fire




c.
note the balancing is a big mess





i.
disagreeing with political view vs. disruption?





ii.
big disruption but should be protected?




d.
Connick – was self-interest motivation and not going public





i.
but what if she went public for leverage?



9.
notes




a.
note that disloyalty does not matter




b.
note that the speech has to be the motive for the employer 

action




c.
note that in Rankin, the speech had nothing to do with 

employer




i.
we don’t want to let government suppress people’s 
political speech just because of the coincidence that they are employees


10.
Rankin hypos




a.
can she be denied promotion for something for which she 

can't be fired? dunno




b.
complaints to coworkers about not getting promoted – not 

matters of public concern




c.
if she says it was due to race? maybe matters of public 

concern now




d.
complaining to another black person, doesn’t mention race




i.
Givhan – race is inherently matters of public 

concern





ii.
but even as a personal, self-interested complaint to a 

coworker?




iii.
don’t want to cut off public discourse at its roots via 

a narrow definition of matters of public concern



11.
Rutan – court is hostile to political patronage



12.
what if speech is not at work or having to do with work?




a.
if it is one or the other or both, Pickering balancing if 

matters of public concern



b.
if not though – 





i.
would seem employer has less right to do anything 

because you speech does affect your job





ii.
NTEU and City of SD suggest Connick does not 

apply to such cases






-
don’t need to show matters of public 

concern






-
heavy burden on government to justify 

restriction





iii.
Roe reaffirms this – but in his videos he is wearing 

a police uniform – so that is related to employment


13.
Roe also says matters of public concern is something of legitimate 

news interest – of general interest and of value and concern to the public at the time of publication

a.
his adult videos were not



14.
Garcetti




a.
9th same old stuff



b.
but the dissent and maybe the United States Supreme Court 
will say that if the speech is actually part of the job – then employer has full discretion



15.
policy and notes



a.
you don’t want to open the floodgates to tons of employee 

constitutional claims




b.
in Garcetti he didn’t go public – that probably helps the 

employee




c.
so you see bookends:




i.
as a citizen





ii.
as employee


16.
back to hypos




a.
watch out for the intersection of free speech and anti-

discrimination and harassment law!!!



17.
Hatch Act



a.
there are the political employees and the non-political 

employees




b.
Hatch Act bans partisan political activity by most federal 

employees

i.
constitutionality upheld

ii.
later amendments limit it to speech related to 

employment




c.
Elrod v. Burns – politics can't be used for rank and file 

workers



d.
Estlund:




i.
Hatch act is forced do politicizing





ii.
patronage is politicizing





iii.
best is first amendment – allow speech on matters 
of public concern, government shouldn’t be swayed by employee speech

UNIT II. – EQUAL STATUS RIGHTS – INTRO TO ANTIDISCRIMINATION LAW


A.
DISPARATE TREATMENT

X.
EMPLOYMENT DISCRIMINATION LAW


A.
INTRO



1.
history




a.
for a long time – no bar to discrimination



2.
so they pass Title VII – 15 or more employees



a.
to remedy past wrongs, and aspire to equality in the future





i.
and purge decisionmaking from bias




b.
first round of litigation was the obvious stuff – like no 

black need apply signs



c.
second generation had to look to more hidden 

discrimination

i.
individualized, non-race based explanations with 

hidden bias

-
we’ll focus on this

-
proving motive is the hardest thing

ii.
and facially neutral practices that hurt minorities as 

a group


B.
CLAIMS OF INTENTIONAL DISCRIMINATION LAW: THE 

DISPRATE TREATMENT MODEL

1.
Individual Claims of Intentional Discrimination


a.
McDonnell-Douglas Corp. v. Green


i.
first you need to make out a prima facie case of 

discrimination, meaning:



-
employee belongs to a minority




-
applied and was qualified for job for which 

employer is seeking applicants

→this is about something like having a degree, not about having poise and charm

→lack of poise and charm is what you say to rebut the prima facie case

→the practical effect is to push everything to the pretext stage






-
was rejected






-
employer continued to seek applicants or 

hired someone else





ii.
second – you get a presumption of discrimination 

that employer must rebut
-
by articulating some legitimate reason





iii.
then employee can show that the reasons are just 

pretext
-
do this by showing whites did the same but were hired or rehired or not fired

-
obviously helps if you know the employer

-
so everything gets pushed to here

-
you could use a smoking gun statement – an 
e-mail or memo




b.
consider:





i.
what if you show their reason is false? (Hicks)





ii.
what if mixed motives?




c.
Hicks





i.
if you show their reason is false – shouldn’t you 

win? – no




ii.
you would think showing their reason is false would 

compel discovery because you destroyed their reason so that just leaves the prima facie case




iii.
some courts thought this meant you needed to show 

falsity plus – but that was held wrong in Reeves





-
you can get a jury by showing it is false






-
up to jury then






-
permits but does not mandate discovery





iv.
dissent says this was supposed to be a special 

scheme for minorities in light of how hard it is to prove hidden discrimination





v.
majority is protecting employment at will





vi
what you think depends on how hard it is to prove 

discrimination, and how much there is

-
studies showed there is some

-
how hard to prove – hard to say





vii.
so – showing falsity doesn’t get you the win 

automatically, it is up to the jury






-
but you don’t need to show falsity plus 

(Reeves)






-
discovery is permitted not required




d.
to rehash – 





i.
the McDonnell-Douglas framework was to protect 

employees when lots of discrimination and hard to prove





ii.
how true is that today?





iii.
how much discrimination? some





iv.
how hard to prove? if it is often and hard to prove – 

you are concerned





v.
how hard to prove hidden discrimination? making it 

easier to prove hidden discrimination takes a bigger chunk out of employment at will





vi.
much discrimination can be unconscious



e.
so how do employers react to this?




i.
reviews of employees





ii.
never talk or write down any bad stuff





iii.
diversity training





iv.
statistics – pay attention to the composition of your 

workforce





v.
employment lawyers – say to sanitize your files



2.
Mixed-Motives Proof Structure




a.
Price-Waterhouse




i.
so, if they show a reason and you show pretext or 

mixed motives – it all goes into the hopper for the jury




ii.
but much comes down to the jury instructions





iii.
if you can show that race was the motivating factor 

– you can straight out with the suit and get damages





iv.
but if they show they would have made the decision 
anyway (mixed motives) – you can only get attorney fees and maybe an injunction, no back pay or reinstatement

-
that is the 1991 act, under Price-Waterhouse – you got nothing at all




b.
this is all going on at the third stage




c.
P-W – was it race/sex or something else
i.
employer only need show it would have made the same decision anyway by a preponderance of the evidence




d.
Costa





i.
employee can get a mixed-motives instruction 
without showing direct evidence of discrimination




e.
policy





i.
scheme of proof determines how big a chunk out of 

employment at will





ii.
its complex – fairness?





iii.
why should employee get any relief if would be 

fired anyway?





iv.
why should this be different from other schemes 

where the affirmative defense gets you off the hook entirely?




f.
so are there 2 different tracks or not?





i.
some courts say to get mixed motive instruction, 

you need to admit there was a legit motive





ii.
some courts say employer must admit race was a 

factor





iii.
Estlund says – follow the orderly scheme






-
stage 1-3






-
at stage 3 – everything goes in







→the ultimate issue is whether 

discrimination was a factor or the only factor

→this is good for RACE or SEX






-
jury instructions are important – 







→ask if employee showed race or sex was a 

motivating factor = full liability







→but if employer shows by preponderance 

it would have made the same decision anyway – limited to attorney fees and injunction, no back pay or reinstatement




g.
sex was added later




h.
how do you show discrimination?





i.
comments by people





ii.
in P-W, she had a catch-22






-
if she was too womanly, she was not fit for 

the job






-
if she acted too manly, she was not acting 

womanly enough





iii.
so, show comments …





vi.
if a guy is not manly enough – he is not in a catch 

22 – because if he does act manly he is fine



3.
The BFOQ Defense




a.
Pattern or practice claims:





i.
you can use stats to make a case




b.
The BFOQ defense (bona fide occupational consideration)




i.
it is okay to discriminate on the basis of sex, 
religion, national origin (and age) if the trait is:

-
BFOQ
-
which is reasonably necessary

-
to the normal operation

-
of the particular business





ii.
this is when motive is not in dispute






-
that would be all the shit above






-
this is when employer admits it was a/the 

reason but says it is okay because it was BFOQ





iii.
race does not apply to this






-
race can never be BFOQ, unless slim first 

amendment exception – if you are making a play about white people, for example





iv.
Dothard v. Rawlinson






-
refusal to hire women at a men’s prison






-
fine – would lead to violence





v.
so to begin setting up what is and is not BFOQ






-
yes - Dothard – danger to prison security







-
danger to others that goes to core of 

employer business






-
yes – trait goes to the essence of the industry 

– sex industry






-
yes – authenticity – role in play





-
yes – bodily privacy






-
no – safety of third parties not employer 

business (such as a fetus)






-
no – minor liability risk






-
no – marketing strategy






-
no – customer preferences






-
weighs  - against stereotypes






-
weighs against – customer preferences






-
weighs against – can't be confined to a very 

narrow sector





vi.
Johnson Controls






-
didn’t want to hire women because they 

would be exposed to lead in batteries





-
it has to have to do with your core business







-
such as for planes and transporting it 

is transporting people safely






-
to protect fetuses – fetuses are not their core 

business
-
overbroad

-
anyway – it is a woman’s choice, her autonomy is important
-
so this looks too much like the old 

protectionist ways






-
liability – not enough to override 

congressional intent

-
millions of jobs would then be off 

limits





v.
Wilson v. Southwest Airlines






-
wants to only hire women for their image 

and appeal





-
but their core business is transporting people 

safely






-
maybe better if they had better evidence that 

all-female flight attendants was necessary to their survival






-
or maybe marketing can never be BFOQ





vi.
Hooters hypo






-
can they hire only men?






-
sex-based establishments like strip clubs 

would get a BFOQ





-
so is this sex-based or a restaurant?







-
they actually promote it as a 

restaurant






-
is this incidental to the business or core?





-
to let customer preferences be BFOQ would 

perpetuate discrimination forever






-
strip clubs is a niche market so defined by 

gender of employees that it is BFOQ





vii.
Hooter Air – hires only women for Hooters girl 

positions
-
customers prefs is not enough

-
but you get a free pass if sex is core enough





viii.
Fernandez – allows males only to please overseas 
customers – reversed on appeal




ix.
Mecca case – 






-
can exclude women because they would be 

beheaded if they went to Mecca





x.
hypo – men only for juvenile boot camp instructors?





-
is role model different from customer 

preferences?






-
can it be confined narrowly?






-
say it is like Dothard – inability to carry out 

functions




xi.
another one is bodily privacy






-
such as same-sex nurses or locker-room 
attendants





xii.
to sum up






-
clear congress meant to ban employer 

discrimination based on stereotypes and customer preferences






-
exceptions only when necessary and 

interpreted very narrowly


C.
DISPARATE IMPACT CLAIMS



1.
when does a facially neutral practice, without intent, break the 
law?


2.
Griggs v. Duke Power




a.
three-part test




i.
neutral practice has disparate impact on protected 

group





ii.
then employer can show the practice is job related 

and required by business necessity





iii.
if employer meets that burden, employee can show 
there is an alternate, less discriminatory way



b.
here, two practices – need a high school education to 

advance, and there were aptitude tests





i.
satisfied part one




c.
employer had no good justification





i.
to say the tests raise the overall level of the 

workplace is not a good justification





ii.
whites could advance without degrees anyway





iii.
and notice:






-
longstanding segregation in the employer






-
policies too effect day of the civil rights act






-
state educational system – blacks don’t have 

degrees




d.
policy – there was intent here, but the court wanted to set 

precedent for a test that did not require intent





i.
you can find for plaintiff with this test without 

intent present




e.
Dothard – as a disparate impact case





i.
weight and height requirements that exclude women 

but not intentionally!!




ii.
that is disparate impact, but they had BFOQ



3.
EEOC v. Joe’s Stone Crab



a.
break down the first test:




i.
facially neutral practice





ii.
disparity in hiring/promotion





iii.
causation – facially neutral practice needs to be the 

cause of the disparity




b.
this was intentional for one




c.
and causation problems – women knew they were not 

welcome, didn’t apply in the first place




d.
so disparate impact does not fit here



e.
so we use pattern of practice – 





i.
need intent?




ii.
show the huge disparity





iii.
burden on employer to explain it




f.
they say it is the old world European tradition of male 

servers




i.
that requires a BFOQ





ii.
marketing strategy or authenticity?





-
looks like marketing strategy






-
too hard to confine




g.
so on remand they should use pattern of practice





i.
shouldn’t be too hard





ii.
don’t need special animus





iii.
or special policy or directive



4.
so notice – need to think through all the different models – they are 

each for a different kind of case!!



5.
so these group tests put a damper on objective hiring




a.
so they went back to subjective hiring




b.
a new, tougher standard from Ward’s Cove, which congress 

overrules




i.
1 - specific neutral practice 2 - that causes 3 – 

significant disparity

-
if black box hiring, hard to separate 

practices, can go ahead with the disparity alone





ii.
then employer shows job related business necessity





iii.
then employee shows alternative less discriminatory 
practice that would work



6.
disparate treatment is everything above




a.
disparate impact is this section right here



7.
hypo




a.
…

D.
SEXUAL HARASSMENT LAW



1.
harassment doesn’t appear in the statute – it is a form of 

discrimination



a.
applies equally to the other groups



2.
two types – 



a.
quid pro quo – sleep with me or I’ll fire you




b.
and hostile work environment



3.
Meritor Savings Bank v. Vinson




a.
this one is hostile work environment




i.
she had advanced, and she didn’t want to say it was 
because of sex – so she doesn’t allege quid pro quo



b.
shoe does not need to show – involuntary




ii.
just needs to show unwelcome sexual advances/acts




c.
then he claims it was welcomed, as evidenced by proactive 

dress and behavior





i.
whatever evidence you can get that it was 

mutual/consensual




d.
discrimination, intimidation, ridicule, insult, or unwelcome 
sexual advances – sufficiently severe or pervasive to alter conditions of employment and create a subjectively and objectively abusive or hostile work environment – because of race, sex, etc.



e.
Harris rejected that it has to be so bad that it causes 

psychological harm

i.
must be reasonably under the circumstances 

perceived by plaintiff as discrimination





ii.
reasonable under circumstance “may include 
gender” – doesn’t adopt the reasonable woman standard, but lets it be relevant


4.
Oncale




a.
homosexual harassment is actionable




b.
but it you don’t win by showing that it was sexual





i.
you win by showing it was due to your sex





ii.
because you are a man (or woman, etc.)



c.
viable theories:





i.
harasser motivated by sexual desire/preference





ii.
general hostility to your gender in the workplace





iii.
disparate treatment of one sex in the workplace





iv.
maybe – not fitting stereotypes






-
cite Price-Waterhouse




d.
but the critical thing is:





i.
whether members of one sex have disadvantageous 

conditions that the other doesn’t – Scalia page 65-66

-
so it needs to be because of sex, not just about it




e.
so there are two possible readings of Price-Waterhouse





i.
can't have the catch-22





ii.
can't enforce gender stereotypes





iii.
Oncale supports the catch-22 theory because 

harassment for not fitting gender stereotypes fits Oncale but court didn’t talk about it – plus focus on “because of sex” not “sex”



f.
anyway – in a single sex environment – you need to show 

they were motivated by homosexual desire



5.
hypo – boss harasses men and women




a.
if it is sexual form – that is just an inference that employer 

can rebut




b.
if you harass both sexes – that rebuts the inference – unless 

you are bisexual



6.
hypo – boss taunts and insults everybody in a specific way



a.
under Oncale – sexual or race specific nature raises an 

inference that you were harassed because of race or sex, that can be rebutted by showing everyone was harassed equally



b.
so: three steps




i.
the words raise inference





ii.
use Harris reasonable person standard to show you 

reasonably perceived it to be discriminatory – was it 

bad enough?





iii.
step 3 – need to show it was because of race/sex




c.
again – the problem is that sexual or racial, etc. specific 

terms just get you an inference – need to show it was BECAUSE of race or sex

i.
maybe it is not discrimination, it is just insults




d.
so it is not the sexual nature – need to show it is hostility to 

your gender



7.
framework




a.
adverse treatment 





i.
either quid pro quo – hiring, firing, etc.





ii.
or intangible – hostile environment – sufficiently 

severe to alter conditions




b.
because of race, sex, national origin, etc.



c.
if so, liable?




i.
quid pro quo – yes





ii.
hostile environment – maybe…



8.
is employer liable for what its management does?



a.
Ellerth and Faragher




i.
if harasser is high up enough so that harasser = 

employer, automatic liability





ii.
if a lower-lever supervisor with authority over 
harassed employee – 





-
if quid pro quo – liable






-
hostile envir – liable unless affirmative 

defense





iii.
if a co-worker – employer must be negligent




b.
the affirmative defense, employer must show both:




i.
reasonable care to prevent and correct promptly any 

sexually harassing behavior






-
a policy that encourages people to come 

forward, and employer will respond adequately

ii.
employee acted unreasonably by failing to take advantage of employer’s opportunities





iii.
focus on the procedures:






-
clear policy






-
advertised






-
grievance procedure promising no retaliation 

or work around alleged harasser if you 

would otherwise report to him/her



9.
look at definition of harassment



a.
should you ban just actions that create a hostile working 
environment, or also flirting type stuff?

i.
many employers also ban romance between 

supervisors and underlings

-
some even ban it among coworkers





ii.
can call it overbroad





-
but maybe they want to play it safe






-
employees meet spouses at work, can't be 

totally stopped





iii.
problems for employer if doesn’t enforce things 

evenly





iv.
maybe they just ban to keep smooth workplace






-
but this kind of thing might alienate 

employees





v.
couple who is busted:





-
privacy issues – 






-
1st amendment right of association in public 
workplaces




b.
make people sign a love contract – that it is consensual



c.
first amendment free speech issues in a public workplace





i.
private employees might try disparate treatment





ii.
unions have just cause restrictions




d.
so you can ban a lot more speech than would give rise to a 

claim

i.
but the workplace is an important part of society’s 

integration




e.
also don’t want employers to have sham procedures




f.
so just think about how fear of liability can cause 

employers to do things that might not be desired for society in the long run



10.
Suders – constructive discharge




a.
if working conditions were so intolerable that reasonable 

person in employees position would have felt compelled to resign, and employee resigns – that is constructive discharge

X.
EMPLOYMENT DISCRIMINATION LAW


F.
CONTEMPORARY WORKPLACE ISSUES



3.
FMLA




a.
Family Medical Leave Act





i.
must work 1,250 hours in a year





ii.
not eligible until after working with employer for 1 

year





iii.
employer must have 50 employees





iv.
up to 12 weeks of unpaid leave






-
following birth or adoption






-
to care for ill relative






-
or is self ill





v.
you are entitled to the same or an equivalent job on 

return




b.
shortcomings





i.
not paid leave





ii.
does not cover minor, daily leaves




c.
what if employer has a policy that you should work long 

hours – like a firm – you use disparate impact:





i.
disparate impact on women




ii.
employer says necessity





iii.
better way - ?




d.
such a policy helps women but at some economic cost to 

employers





i.
so employers don’t want to hire women





ii.
so how to we combat that with something like 
maybe public policy?



e.
Joan Williams – Our Economy of Mothers and Others: 

Women and Economics Revisited

i.
we measure women in the workplace in two ways – 

-
total number, and wage gap


-
but women can't advance or have ideal jobs 
because they have kids and need to take time off or work part-time


-
author says we should have principle of 

proportionality – pay, benefits, and advancement between full time and part time work






-
if you are nice to mothers – you get 

employee loyalty, that means customer loyalty





-
employers should reward productivity not 

the schedule you can keep






-
we wanted to shift family work so it is equal 
between women and men – but that isn’t happening, so we need to change the way women are treated in the market




f.
Michael Selmi and Naomi Cahn – Caretaking and the 
Contradictions of Contemporary Policy

i.
women need better access and opportunities in the 

labor market

-
don’t focus so much on women as caretakers 

– that just reinforces stereotypes




ii.
women can balance work and family





iii.
here is what needs to change






-
longer school year and day so people can 

work






-
get more women more education





-
and rethink how workplace discrimination 

limits women’s opportunities still



4.
Diversity in the Workplace



a.
affirmative action



b.
people are more likely to sue for firing than not hiring





i.
EEOC should focus more on hiring




ii.
increase penalty for not hiring




c.
workplace is where society gets integrated





i.
but there is still bias





ii.
and fear of litigation





iii.
which leads to anti-discussion and anti-integration 

policies





iv.
less likely to hire minorities




d.
give employers a statutory probationary period – can fire 
for anything at first few months/weeks




i.
then add cause for all employees later




e.
but:





i.
all employees are protected, but minorities are more 

likely to sue





ii.
they don’t know any law




iii.
non-legal forces for hiring minorities – don’t want 

to be a racist in the paper




iv.
arbitration agreements
III.
CONTRACTING FOR JOB SECURITY


Z.
INTRO



1.
there is always a contract involved




a.
work for wages




b.
not everything is explicit, nor fixed




c.
one issue is if anyone is bound to anything after 

employment is over




d.
another issue is – is it terminable at will or is a good reason 

needed?

A.
PRESUMPTION OF EMPLOYMENT AT WILL



1.
Historical Background




a.
Jay Feinman – Development of the EMPLOYMENT AT 

WILL rule
i.
freedom of contract – break from master-servant




b.
Savage v. Spur Distributing Co.





i.
employee told job was permanent, as long as he 

performed the work satisfactorily





-
then fired for no good reason





ii.
but no counter-promise, no additional consideration





iii.
employee loses





iv.
need something additional consideration for a 

promise of job security

-
promising to be a loyal employee if just for 
the wages – need something more






-
she quit her job in Pittsburgh and moved her 
family to Nashville – not enough, not beneficial to employer, not bargained-for-exchange, nothing additional there, just incidental to the job






-
court is trying to protect employment at will





v.
what would be enough?






-
lower wage?






-
give up a claim for damages






-
give up a competing business






-
give up right to intellectual property






-
these are things most employees do not have






-
to let lower wages be one – would be a big 
deal – every employee can do that one





vi.
mutuality – neither is bound if both are not bound






-
if employee says won't quit without good 
cause – violates 13th amendment against indentured servitude, can't require someone to work for someone else

-
maybe for damages though





vii.
policy






-
don’t want vague promises leading to tons 
of litigation






-
protect employment at will





viii.
but written contracts can override employment at 

will – see below - Guilano


2.
Alternate Models




a.
The Union Sector





i.
union generally get the employees in the union just 

cause restrictions




ii.
Roger Abrams & Dennis Nolan – Toward a Theory 

of Just Cause in Employee Discipline Cases






-
outlines just cause




iii.
CYNTHIA L. ESTLUND – FREE SPEECH AND 

DUE PROCESS IN THE WORKPLACE!!!

-
unions and just cause is great!!

B.
EXPRESS AGREEMENTS



1.
Written Contracts




a.
Guilano v. Cleo




i.
if the written contract is for a definite term – court 

read in a just cause restriction on firing
-
if nothing in the contract on that




ii.
this one however, has an express for cause 

restriction




iii.
he was constructively discharged




iv.
the question was whether he should get liquidated 
damages – what was agreed upon in the contract






-
or severance – not set in the contract






-
it matters because if the contract calls for 
liquidated damages – Cleo needs to have broken the contract and the amount must be reasonable, if it is severance – he gets money on termination absolutely





-
court says it was an agreement between the 

parties about what compensation if termination without cause = liquidated damages





v.
another issue was whether this was a constructive 
discharge – and yes it is – they took away all his work





-
they kept him on because if they fired him 
without cause – the non-compete clause was nullified



2.
Oral Contracts




a.
Toussaint





i.
negotiated for an oral promise of job security = just 

cause




b.
Rowe – 





i.
didn’t negotiate





ii.
lower, interchangeable position




c.
so, default rule is employment at will





i.
but employers should presume the default rule is for 

cause, and put their policy in writing

C.
IMPLIED AGREEMENTS


2.
Promissory Estoppel




a.
Goff-Hamel v. Obstetricians & Gynecologists, P.C.




i.
promise and reliance to detriment




ii.
they offered her employment, refused to honor it, 

she relied to detriment by terminating her employment of 11 years





iii.
so Savage (above) is the old-school outdated mode





iv.
the promise was to hire her – 





-
she should at least get a chance to meet 

expectations






-
Grouse case – similar






-
give her 4 months





v.
damages – “as justice requires” – 4 months pay at 

her old job’s rate





vi.
if she gets fired quickly without a chance to prove 

herself – still has a claim under Grouse




vii.
so a bite out of employment at will for new hires 

who gave something up



3.
Implied-In-Fact Contracts




a.
Pugh v. See’s Candies





i.
long term employment




ii.
still terminable at will, but what overcame that?





iii.
personnel policies – they had only fired for cause in 

the past (although that is most employers)





iv.
longevity – 32 years – you’ve earned the right to 

expect you will not be arbitrarily fired





v.
actions (assurances) – piled up over the years 

although not enough for an express contract

-
“if you are loyal, your future is secure”

-
not express though

-
too vague, need more to reinforce it

-
more circumstances to pile up





vi.
bit of detrimental reliance





vii.
no criticism only promotions





viii.
practices of industry – to keep people for whole 

career unless a good reason not to




ix.
he had some complaints, but they didn’t want to put 
those in the file, but they should have





x.
so it all piles up so he does not have employment at 

will






-
less than union just cause





-
he has good cause – reasonable good faith




xi.
he lost in the end – but this concerns employers





-
they showed 20 years of problems, he lost






-
but they were stupid to fire him without an 

explanation – he finally got one (in court)



b.
so employers should make formal criticism – write things 

down




c.
union just cause is the gold standard – see page 95




i.
but once you leave employment at will – you open 

up a morass of different standards




ii.
need to figure out what standard you have and what 

that means




iii.
employment at will is simple at least



4.
so there are 3 frameworks for getting out of employment at will:



a.
express contract – oral or written (and consideration)




b.
implied in fact – words, conduct and circumstances 

creating a reasonable expectation of job security




c.
promissory estoppel – oral or written promise and (unusual) 

reliance




d.
in general – the clearer and more explicit the terms, the 

more the reliance, the better for the employee


5.
Professor Schwab hypothesis

a.
winning cases for employees are new ones who made big 

sacrifices, and old ones who have invested a lot in the company




b.
later – they opportunistic firing – you are less productive, 

but get paid more


6.
why these new doctrines may become dated soon, 2 reasons




a.
it assumes one employer that promotes from within




i.
but lifetime employment with one firm is getting 

more and more rare





ii.
and lack of fixed retirement age





iii.
low wage employees never had lifetime 

employment – lots of turnover, no contracts




b.
employers respond – make policies more clear – such as in 
employment manuals
II.
THE CONTEMPORARY ERA


C.
THE RECONSTITUTION OF WORK – “PRECARIOUS 

EMPLOYMENT”

1.
The New “New Deal”

a.
Katherine Stone – Employee Representation in the 

Boundaryless Workplace

i.
similar to Schwab
ii.
no longer do employees stay with one employer for 

a long time, weakened ties between employer and 

employee

iii.
instead, employers create new employment 

relationships that do not depend on or encourage longevity
-
train employees to develop human capital so 

they remain employable






-
promise of networking






-
pay at market rates not internal rates






-
flattening of the hierarchy






-
provision of opportunities for movement






-
more contact between people






-
company-specific dispute resolution



b.
Rachel Arnow – Accomodation Subverted – The Future of 

Work/Family Initiatives in a “Me, Inc.” World





i.
again, employment with each employer is getting 

shorter




ii.
so now employees are encourage to be self-

maximizing – like each employee is an entrepreneur

-
self-educate expected

-
new ideas expected

-
stock options

-
internal dispute resolution

-
professionalization of titles





iii.
so work with an employer is shorter but more 

demanding

-
equality and merit based systems sre on the 

rise






-
competition among employees yet 

resentment of those underperforming
III.
CONTRACTING FOR INDIVIDUAL JOB SECURITY


C.
IMPLIED AGREEMENTS



1.
Employee Handbooks




a.
Woolley v. Hoffman-La Roche, Inc.





i.
what language needs to be in the employee manual 

to create a binding promise for job security?




ii.
promises of job security





-
or telling what they can be fired for but not 

including arbitrary dismissal






-
basically any restrictions on reasons for 

which you can be fired





iii.
the manual is the offer





-
the acceptance and consideration is 

continued work





iv.
don’t need to have read it – can rely on what other 

employees tell you





v.
employer could put in a disclaimer




b.
Anderson





i.
similar





ii.
don’t need to read it





iii.
but the disclaimer was valid




c.
review




i.
promise – language – 





-
reasonably clear limitations on why you can 

be fired






-
Anderson laid out progressive disciplinary 

procedures that were not followed





ii.
promise – form

-
manual is offer, circulation and continued 

employment generally provides the additional elements





-
Woolley suggests many requirements of 

contract law ill be dropped if there is continued employment and a manual




iii.
disclaimer – language






-
Woolley says employer must provide strong 

warning, promise nothing, retain right to fire at any time





-
Anderson says it must be clear and 

unambiguous, look at is terms are clear, and what is scope






-
some courts require them to be clear an 

conspicuous





iv.
disclaimer – form






-
Anderson – doesn’t need to be prominent






-
some courts say it does






-
must be in same document or given 

beforehand





v.
disclaimer – how do employees read them?





-
Dillon – Vermont case – says promise and 

disclaimer is a mixed message for the jury





vi.
employer reactions:





-
lots of state by state variation, so if in more 
than one state, and wanting one manual, they must follow the law of the toughest/most pro-employee jurisdiction





vii.
modification - language





-
same requirements as for disclaimer




viii.
modification - form






-
Asmus page 131 says you can unilaterally 

modify as long as occurs after a reasonable time, and with reasonable notice





-
most courts follow that, some look to see if 

employer reserved right to modify original manual





ix.
fair? why make it harder to modify than to create 

job security
-
reliance on original policies
-
employees reject by quitting – so employer 

is taking chance some will quit




d.
what can employer do to reassure employees of fairness but 

also avoid litigation?

i.
promise and disclaim?


-
Woolley court does not like that


-
Anderson and Asmus do


-
Dillon makes it hardest – even a strong 

disclaimer goes to jury




e.
hypo – we promise to only fire for good cause, but we 

decide what job security is




i.
Loudermill – no bitter with sweet

-
but that was public sector, this is private and 

this is contract





ii.
Dillon probably send to jury – but it has not been 
litigated, so we do not know





iii.
employers can promise, employees can take it or 

leave it, but law taxes it by requiring civil litigation over whether it was good cause to fire or not



f.
more employer responses




i.
take out promise of job security




ii.
or include but include your own procedures for 

disputes




g.
so employees value job security, but employment at will is 

the default, so employees can bargain for it, shop around or unionize





i.
so why do so few employees have job security?





ii.
employees and employers think only problem 

employees will be fired, so only problem employees need job security





iii.
employees may think they have it (Prof. Kim data)





-
if employees think job security is part of the 
bargain but it isn’t, that is a problem






-
courts don’t want to let employers have it 
both ways – Woolley and Pugh






-
Profs Rock and Wachter – there are non-
legal enforcements – such as bad publicity





-
recasts Prof. Kim data – employees think 

they have job security, but if they really did 

it would change the bargain, they just have informal job security






-
how worried should we be about this 

misperception?


4.
Determining Whether Good Cause Exists




a.
Cotran v. Rollins Hudig Hall International





i.
jury should focus on employer’s response – a 
factual inquiry - The proper inquiry for the jury, in other words, is not, "Did the employee in fact commit the act leading to dismissal?" It is, "Was the factual basis on which the employer concluded a dischargeable act had been committed reached honestly, after an appropriate investigation and for reasons that are not arbitrary or pretextual?" The jury conducts a factual inquiry in both cases, but the questions are not the same. In the first, the jury decides the ultimate truth of the employee's alleged misconduct. In the second, it focuses on the employer's response to allegations of misconduct → fair and honest reasons, regulated by good faith on the part of the employer, that are not trivial, arbitrary or capricious, unrelated to business needs or goals, or pretextual. A reasoned conclusion, in short, supported by substantial evidence gathered through an adequate investigation that includes notice of the claimed misconduct and a chance for the employee to respond

D.
GOOD FAITH AND FAIR DEALING



1.
Fortune v. National Cash Register Co.




a.
when commissions are paid for work performed by 
employee, these is implied covenant of good faith – so you can't fire him without paying him for the work he already did


2.
hypo – employer will fire one at a time till someone confesses to 

stealing

a.
good faith requirement – not under narrow reading of 

Fortune – which is about denying employee compensation for work already performed



b.
maybe under a more expansive reading of Fortune – if a 
general good faith requirement – but that conflicts with employment at will



3.
Murphy – NY



a.
fired for disclosing accounting improprieties, which he says 

he was required to do




b.
this court is more into employment at will



c.
although this court does not reject the narrow Fortune 

exception




d.
some courts accept this good faith implication for doing 

what you are supposed to do




e.
general good faith implication – not popular



f.
Pugh – can be called a Fortune type claim


4.
Foley




a.
back-up Pugh good faith implication for long-term 

employees




b.
what is the remedy and cause of action in such suits?




i.
cause of action is breach of contract, not tort




ii.
contract damages



5.
Guz v. Bechtel




a.
says either you have a contract, and no good faith claim, or 

you don’t have a contract, and good faith cannot be used to get you one
i.
similar to Murphy

ii.
although Fortune is different and seemingly 
survives – benefits of contract are clearly spelled 
out in the contract and have already been earned – employee did the work and should get paid, even if contract allows for him to be fired without getting paid



b.
Pugh would be a hard fit for this doctrine




i.
what about Pugh’s implied contract theory?





ii.
well, in Guz there was a handbook that disclaimed 

Pugh assurances and spelled out employment at will



c.
so what other circumstances give rise to job security? – in 

the face of a disclaimer?




i.
express assurances can hold weight in the face of a 

disclaimer




ii.
or unusually persuasive cases of implied promises 

of job security

IV.
PUBLIC POLICY PROTECTIONS FOR INDIVIDUAL JOB SECURITY


A.
PUBLIC POLICY TORT EXCEPTIONS TO EMPLOYMENT AT WILL



0.
intro




a.
it used to be good reason, bad reason, any reason at all





i.
but the legislature took out some chunks from bad 

reasons – Title VII and NLRA




b.
and there are some common-law exceptions, also


1.
Sheets v. Teddy’s Frosted Foods, Inc.




a.
he reported law violations to the employer
i.
because of his position, such violations would have 

possibly led to his prosecution




b.
wrongful discharge if his only choice is criminal sanction 

or jeopardize continued employment


B.
WHAT CONSTITUES PUBLIC POLICY?



1.
four recognized so far




a.
refusing to perform an illegal act – Peterman page 185 – 

such as refusing perjury

i.
refusing to double park for 3 minutes – court might not go for employee on that




b.
fulfilling a public duty – jury duty, national guard



c.
exercising a legal right – Frampton – filing a workers 

comp claim

i.
if your claim if fabricated – they can fire you

ii.
mistakes – let the law sort them out, not the 

employer – you don’t want employees to be afraid to bring claims





iii.
what about other legal rights – like freedom of 
speech – is different because it does not run against the employer, runs against the state



d.
reporting or disclosing illegal conduct – whistleblowing



2.
often, courts want you to fit cleanly into one of these boxes




a.
Sheets doesn’t fit very cleanly into one of them





i.
because he didn’t go public




b.
so – you want to public to be at risk somehow





i.
such as a public corporation





ii.
or customers being overbilled



3.
what if employee is mistaken?




a.
some courts require good faith and reasonableness




b.
if an issue of life and death – more leeway





i.
if less at stake, will require more reasonableness



4.
she passed out a chart with things to consider


5.
some hypos




a.
self-defense – a legal right but it doesn’t run against the 

employer




b.
speaking out at a public hearing – legal right to speak but 

doesn’t run against the employer




c.
journalist fired for writing truthful article – employer right 

to fire



d.
professor speaks out against sweatshops – again he loses



6.
Wagenseller




a.
court adopt public policy exception




i.
public policy is found is statutes and constitution, 

and judicial decisions





ii.
against public policy is something the legislative 

has forbidden





iii.
but it must be something that has a public purpose





iv.
forced to violate criminal statute is a good example





v.
here she was fired for refusing to do illegal things




b.
we could also see this as:





i.
can't violate employee right to privacy





ii.
or stupidity of the motive





iii.
mean spirited, arbitrary



7.
Gantt v. Sentry Insurance



a.
can't fire for refusal to withhold information or lie to 

government investigators


8.
Kirk v. Mercy Hospital Tri-County




a.
she didn’t think a patient was cared for correctly, so she 

made a big deal about it



b.
YOU MUST PROVE MOTIVE WAS VIOLATION OF 

PUBLIC POLICY




c.
doesn’t need to be found in law – can be constant practice 

of government officials, sometimes professional codes of ethics




i.
they remand for the reason to be established





ii.
and if she was worried about violating the Nursing 

Practice Act, that can be public policy



d.
so maybe she loses if court is formalistic – see 4 boxes




i.
but maybe courts should look at the larger picture – 

did she act in a way encouraged by or consistent with public policy?


C.
PRECLUSION


1.
Amos v. Oakdale Knitting




a.
they refused to work for less than minimum wage




i.
but you are supposed to keep working and file a 

claim for back pay





ii.
if they stayed on and were fired for filing a claim – 

that is public policy




b.
note this could be concerted activity




c.
this kind of falls between boxes, but court looks past that




d.
personal interest in wages not public?





i.
you want minimum wage to be enforced uniformly, 

and you don’t want people to be afraid to stand up to employers




e.
preclusion – legislature has declared you should keep 

working and file a claim with such and such agency

i.
well maybe they can't live without being paid full 

minimum wage





ii.
but public policy tort was created after this law, so 

legislature can't have intended to preclude


2.
issues:




a.
if federal law preempts, states cannot offer a remedy





i.
ex – ERISA preemption of public policy action by 

employee fired in order to deprive her of pensions





ii.
NLRA – federal law – states cannot offer remedy 

for employee fired for joining a union





iii.
FLSA – expressly not preemptive




b.
state remedies





i.
preempt if the legislature intended them to





ii.
express or implied




c.
is there an adequate remedy that makes common law action 

unnecessary?

i.
some courts say the existence of alternative 

remedies is irrelevant




ii.
some courts only find common law remedy if no 

alternative remedy





iii.
this “remedy” can be federal or state





iv.
idea that common law is only there to fill in the 

gaps





v.
what would an adequate remedy be?






-
OSHA remedy – but depends how much of a 

remedy it offers maybe




d.
irony in that the more the legislature had outlawed the 

conduct in question, the less likely you are to have a tort for it


E.
STATUTORY PROTECTIONS FOR WHISTLEBLOWERS



1.
you have public policy tort if fired for whistleblowing often



2.
some states offer statutory remedies



3.
are you better off to report internally or externally?




a.
externally:





i.
employer says disloyalty, tell me first




ii.
maybe say it is an affirmative defense if they have a 
process for this and employee did not follow it




b.
externally




i.
never told the public – less public policy involved





-
need to say this was the first step towards 

telling the public





ii.
if employee followed employer process and was 

fired:






-
implicit promise you wouldn’t fire me for 

this





-
covenant of good faith?


4.
Kathleen Brickey – From Enron to WorldCom and Beyond: Life 

and Crime After Sarbanes-Oxley

a.
people hate whistleblowers


5.
whistleblowing may not be protected where you are not supposed 
to be doing the illegal acts yourself – unless the public is hurt somehow, then maybe

F.
THE SPECIAL CASE OF ATTORNEYS


1.
Balla v. Gambro




a.
no public policy tort for attorneys when it comes to 

revealing information – even if normal person would have 

one




b.
for one – you have to reveal information to prevent client 

from committing an act that would result in serious bodily injury

i.
maybe they want to let attorneys self-police this stuff




c.
for two – court cares about protecting confidentiality 
obligations of lawyers




d.
for three – client of lawyers have super charged 
employment at will – can fire for anything at any time



2.
Crews v. Buckman Laboratories International




a.
many courts favor a public policy tort for attorneys also





i.
or maybe just to in-house counsel



3.
Wieder v. Skala




a.
nice review of NY employment at will aw and exceptions:





i.
Weiner – narrow rule allowing handbook provisions 

to overcome employment at will





ii.
Murphy – no public policy or good faith exception 

for revealing improprieties





iii.
Sabetay – similar





iv.
NY is conservative for public policy exceptions




b.
he wins on breach of contract claim – 




i.
implied promise to abide by code of ethics





ii.
implied covenant of good faith that they won't fire 

him for following the rules




c.
he was employment at will – but the fact that employer and 

employee are bound by same code of ethics overrode the employment at will





i.
so this doctrine would not work for in-house 

counsel or non attorneys



4.
Horn v. New York Times



a.
she was a doctor, but the employer was a corporation, not a 

doctor




b.
neither were her supervisors doctors




i.
so maybe a doctor in a hospital could make a 

Wieder claim



5.
note – if courts are nervous about huge tort amounts – 




a.
reframe the public policy tort as a implied covenant of good 

faith – 
i.
all employment agreements have implied term that job will be carried out in accordance with laws protecting the public

ii.
so implied covenant of good faith that you won't be 
fired for following the rules

V.
REVISITING THE PRESUMPTION OF EMPLOYMENT AT WILL


Z.
Estlund spews it out:



1.
think how in France they are upset at possible loss of job security, 

here that is the default



2.
you need a contract for job security




a.
but at the same time, congress and courts are taking chunks 

out of justifications for firing someone



3.
so then employers think that all bad reasons are swallowed up



a.
as in – the exceptions have swallowed the rule – when it 

comes to bad reasons


4.
then employers get paranoid, and feel they need to justify every 

firing with a good reason



5.
but the ability to fire for no reason is important to employers – 




a.
that can provide cover for a bad reason – and it can be hard 

to prove motive




b.
but courts are protective of the right to fire for no reason, so 
they push back on protections the legislature provides



6.
but in a just cause situation, such as unions



a.
there is very little that can be justified, and everything else 

is not allowed as a reason for firing



7.
so where is the law moving, where should it go?



a.
on the contract side – moving to more consistent attention 

and enforcement of employers explicit policies



b.
on the non-contract side – making exceptions from 

employment at will seems to have peaked

A.
CHOOSING A DEFAULT



1.
Richard Epstein – In Defense of the Contract at Will




a.
it is individual liberty




i.
same as freedom of speech, marrying, etc.





ii.
people can protect themselves




b.
monitoring behavior





i.
employer needs power





ii.
so does worker




c.
reputational losses




d.
risk diversification and imperfect information




i.
you are not locked in if things do not work out




e.
administrative costs – employment at will is simpler – less 

litigation



2.
Pauline Kim – Bargaining with Imperfect Information: A Study of 

Worker Perceptions of Legal Protection in an At-Will World



a.
why don’t more employees have job security?





i.
they think they do, but don’t





ii.
employees underestimate the likelihood and cost of 

job loss





iii.
employers think it is too costly and don’t see 

benefits of job security





iv.
signaling problems





-
if employee asks for job sec – worried 

employer might think them a shirker






-
employer worried about attracting shirkers





v.
public goods – you don’t want to place value on it 
so when everyone gets it – you are a free rider



3.
CYNTHIA L. ESTLUND – HOW WRONG ARE EMPLOYEES 
ABOUT THEIR RIGHTS, AND WHY DOES IT MATTER?p 254



a.
the gap between what employees think they have and what 

they really have is problematic
i.
employer get to have it both ways – they get the 

benefit of employees thinking they have job security, but not having it




b.
we should have a default of for cause instead




i.
but not weak for cause which you can get out of 

with a disclaimer





ii.
we need strong for cause – waivable but with 

stringent requirements for waiver




iii.
that bridges the gap






-
now employees have what they think they 

have, and if employers want out, they need to let the employee know for sure






-
it might be a take it or leave it deal for 

employees, but then at least they know what they are getting up front




c.
it needs to be workplace wide or it won't work



4.
if you ask me



a.
they like the power of being able to fire any time




b.
for them to be for cause – market will react – maybe you 

make less, but you can contract to make more and be at will




c.
and of course, power to fire is power to force anything on 

them – within reason of course

B.
ALTERNATIVE APPROACHES



1.
why change?



a.
employees want job security




b.
employers want to avoid the huge jury awards



2.
Montana made a for cause requirement, got rid of common law 

awards



3.
Model Employment Termination Act – 



a.
also tries to restrict to for cause and also restrict remedies



4.
Samuel Issacharoff – employers have power to fire becase they 

have many and can get more employees, while employees lack power because they have only one and it is hard to get another employer




a.
the point being – contract doesn’t exactly fit because it is 
not two equal parties bargaining


5.
contract also doesn’t fit because losing a job is more than losing 

money



6.
maybe we should think of it as a property interest

C.
CYNTHIA L. ESTLUND – WRONGFUL DISCHARGE IN AN AT-

WILL WORLD!!
1.
similar to what she said in class, it seems

D.
workplace democracy



1.
development hindered


2.
democracy deficit – gap between those with collective 

representation and those who want it




a.
democratic aspirations of NLRA not being fulfilled

IV. FREEDOM, DIGNITY AND PRIVACY RIGHTS
A.   FREEDOM OF SPEECH IN THE PRIVATE SECTOR?

IX.
EMPLOYEE VOICE


C.
THE PRIVATE SECTOR EMPLOYEE



1.
Novosel v. Nationwide Insurance




a.
public policy in rights of political expression and 

association even for private employees



b.
here, he refused to support employers lobbying effort



2.
Edmondson v. Shearer Lumber Products




a.
he didn’t support the company’s proposal




b.
court rejects Novosel – no cause of action for private sector 

employees who are fired because of the exercise of the employee’s constitutional right of free speech

i.
although this was more actively disloyal than Novosel



c.
in the private sector you have a broader prerogative to 

define the job and say no taking contrary positions


3.
even off-duty speech, with no relation to work can be constrained 

by a private employer



4.
Dixon v. Coburg Dairy



a.
fired for displaying the confederate flag at work



b.
result?



5.
purely internal reporting for embezzlement




a.
not much public policy for protecting the public




b.
maybe claim first amendment as your protection



c.
issues of mistake – not an issue if you are analyzing under 

freedom of speech



6.
don’t take Novosel as a given – most courts don’t




a.
employer has a right to speak with a single voice if it 

chooses



7.
three kinds of courts for public policy




a.
some say none, same say all, some just want to fill in gaps



8.
Novosel is a blueprint for introducing all kinds of public policy 

rights for private employees




a.
equal protection, association, religion, 4th amendment




b.
but most courts don’t follow it




c.
but this shows how employers can have huge influence on 

employee lives





i.
they can say, “don’t talk about x, if you do we will 

fire you”

VIII.
DIGNITARY INTERESTS


A.
AVOIDING EMOTIONAL HARM



1.
Wornick Co. v. Casas – intentional infliction of emotional distress



a.
she was fired and they made her leave real quick




i.
she sued for intentional infliction of emotional 

distress




b.
but the conduct was not bad enough




c.
they want to protect employment at will, because if just 

firing was intentional infliction of emotional distress, employment at will is gone





i.
so it would need to be really bad conduct



2.
Agis




a.
if bad enough, can be intentional infliction of emotional 

distress




b.
here, employer fired one person a day in alphabetical order 

until someone confesses



3.
Bodewig v. K-Mart, Inc. – emotional distress



a.
strip-search, false accusation



b.
this is bad enough




i.
even though she consented





ii.
can the court say she could not legally consent?



4.
Hollomon v. Keadle




a.
woman insulted by doctor employer



b.
loses – employer needs to know she is particularly 

susceptible

B.
PRIVACY



0.
intro




a.
privacy of personal effects:





i.
Ortega – public sector





ii.
Trotti – private sector




b.
privacy of personal information – Borquez




c.
privacy of personal communication – Smyth



1.
Constitutional Protection for Public Employees




a.
O’Connor v. Ortega




i.
fourth amendment does apply to searches by public 

employers





ii.
the question becomes whether he had a reasonable 

expectation of privacy





iii.
if so, you need to balance the nature and quality of 

the intrusion on employees fourth amendment interests against government interests alleged to justify the intrusion

-
so here you are balancing intrusion on 

employees reasonable expectation of privacy against employer need for supervision, control and efficient operation of the workplace





iv.
need to look at the justification and scope of the 

intrusion




v.
but maybe employer can override expectation of 
privacy by making it clear nothing is private



2.
Common Law Protections for Private Sector Employees




a.
K-Mart v. Trotti





i.
you need the reasonable expectation of privacy, plus 

the intrusion must be highly offensive to a reasonable person





ii.
individualized suspicion – maybe less offensive 
then




iii.
any kind of consent or blanket policy – still and 

issue of reasonable expectation of privacy





iv.
a lot/everything turns on whether or not a 

reasonable expectation of privacy




b.
three options for this sort of privacy claim:





i.
no reasonable expectation of privacy





ii.
there is reasonable expectation of privacy, but only 

to the extent that the employer has to justify the search, and it needs to be highly offensive, this is probably where most employees are




iii.
reasonable expectation of privacy, so employer 

needs consent, or else highly offensive to a reasonable person




c.
some stuff is intrinsically private – Professor Finkin



d.
Borquez v. Robert C. Ozer, P.C. – personal information





i.
note this is ancillary to a wrongful discharge claim




ii.
first – the information must be intrinsically private





-
something anyone would want to keep 

private






-
revealing is highly objectionable to a 

reasonable person





iii.
second – must be “published”





-
normally this means you spread it around so 

all public can find out






-
or even if you spread it to a confined group, 

it can matter if that group is such that your privacy really matters (so workplace context helps plaintiff)





iv.
defenses – 





-
waiver – you can waive to one person and 

not waive for whole group






-
if legitimate public concern – can be 

privileged to inform others




v.
note






-
here, this is ancillary to a claim of wrongful 
discharge for sexual orientation – court expects some stigma from revealing the information, and he protected the information




e.
Smyth v. Pillsbury – personal communication




i.
no reasonable expectation of privacy





-
voluntarily communicated on employer’s e-

mail system, unprofessional comments, to supervisor





ii.
no highly offensive





iii.
but maybe if concerted activity you are protected 

from surveillance and firing, if employer e-mail is the only practicable way to communicate



3.
The Tension Between Privacy Rights and At-Will Employment 

(drug testing)



a.
public sector:




i.
it is a search that infringes – need a compelling 

interest and necessary means of advancing that





ii.
you have to justify the search based on the 

individual job the employee is doing




b.
private sector





i.
some state statutes or constitutions require a 

reasonable justification




ii.
otherwise try common law public policy wrongful 
discharge – general policy underlying search and seizure laws – 4th amendment




c.
there are two privacy issues:




i.
physically having to pee in a cup





ii.
the information contained in it




d.
Luedtke – Alaska





i.
law that says you can smoke in your home





ii.
so testing must be narrowly tailored to jobs where it 

is important and a good justification




e.
Luck – 





i.
no public policy against urinalysis





ii.
and deny employment or fire for refusal




f.
Jennings




i.
if you only test with consent – that removes any 

problems






-
(but it is not real consent because you are 
fired otherwise)






-
so maybe only poor people consent because 

rich people can give up their job for privacy






-
maybe we can say that forcing you to do this 

under threat of losing your job is duress





ii.
are these privacy rights the kind you can waive, or 

should be able to?



g.
so there are two main issues:





i.
does making employment conditioned on consent 

vitiate consent?





ii.
does discharge for refusal violate the law?





iii.
the two go together





iv.
some things you cannot contract to:






-
slavery






-
commit crimes






-
discrimination





v.
often there is too much pressure to give up rights for 

employment





vi.
if there are third party public effects this is a 

different/easier analysis

-
if not that – we try to say some rights are 

inalienable – so essential to personhood


4.
Collective Approaches to Protecting Employee Privacy




a.
Colgate-Palmolive (drug testing in the union setting)




i.
employer has to give union advance notice




ii.
and can't put it into effect without bargaining about 

it with the union first





iii.
and they get a just cause provision also






-
may only be lawful if employee can refuse






-
may require individualized suspicion






-
may require the job justify it





iv.
and even if drug use is detected – 






-
may need to be a repeat offender, etc.



5.
some loose ends on the drug testing




a.
Von Raab is the customs case on public employees – page 

416




b.
drug tests as a condition of initial employment are rarely 

challenged successfully – consent then is somewhat less fictional



c.
two more variations on the problem of consent





i.
if employer wants employee to consent, if can ruin 

your case – Luck

-
if you refuse – because no public policy against testing with consent





ii.
no invasion of privacy if you refuse





iii.
if you submit and then sue for invasion – it was 

consensual



6.
so to review:



a.
four types of search and surveillance cases





i.
Kmart 1/Bodewig – strip search





ii.
Kmart 2/Trotti – locker/purse search





iii.
Smyth – e-mails





iv.
Luck and Jennings - drug testing




b.
a lot turns on how intrusive the search is





i.
most intrusive is the strip search





ii.
least is the e-mail

Least intrusive/offensive







Most intrusive/offensive







Ee’s use of Er’s prop.





Bodily invasion

Smyth/e-mail/

locker,purse search
 
Drug/urine test*

Strip search

No expec. of priv.

Reas. expec. of priv.
 
Inherent privacy rt.(
Inherent priv. rt. (
even w/ explicit

implied from circ’s

 Justification +

Strong justif. 





req’d?

assurance of priv.;
(absent Er denial)
;

 notice & consent
 
Even “consent”

No notice req’d

Notice (& consent?)req’d

 req’d


may not shield?





c.
the upshot in a general sense – you give up some privacy 

when entering the workplace

i.
even private communications
ii.
reasonable expectation of privacy may depend on if employer inferred that we have reasonable expectation of privacy

iii.
some reasonable expectation of privacy needs consent – drugs – but that consent may not be recognized

iv.
extreme end – consent not enough – need a great justification




d.
what if we required greater emphasis on justification





i.
movement to focus more on justification instead of 

consent!

C.
OFF-DUT CONDUCT AND ASSOCIATIONS



00.
baseline is employment at will

0.
intro – three kinds of situations:




a.
employer promises privacy – off duty stuff does not matter





i.
if you have a contract, court can imply implied 

covenant of good faith






-
if you were promised not to be fired for x, 

can't be fired for x





-
implied covenant of good faith fills in the 

gap if the contract does not cover it





ii.
but see Guz case – 






-
contract gets you there or not, implied 

covenant of good faith can't be used to fill the gap





iii.
and see Smyth case – this theory might have 

worked there is the e-mails were not to the supervisor





iv.
promissory estoppel – maybe



b.
no express policy or promise





i.
you want a public policy tort





ii.
where do you find it?





iii.
in California its in the constitution – no state action 

requirement (freedom of association)
-
many constitutions will have a state action requirement





iv.
but see Luck – privacy rights have no public interest 

component – 






-
try to say there is a public character – you 

are picking your future mate




v.
so even if no state action req – you need to frame 
this as some public interest at stake




c.
employer with anti-fraternization policy





i.
employer will say it is justified




ii.
maybe employee consented





iii.
if against public policy – consent does not matter





iv.
but a nervous court will look at the consent





v.
but who reads all the employer policies?

1.
McCavitt v. Swiss Reinsurance America Corporation



a.
plaintiff passed over for promotion and then fired for dating 

another employee




b.
NY statute says you can't be fired for legal recreational 

activities off work hours and premises




c.
but court says romantic dating is not a recreational activity



2.
maybe we should have dating contracts



a.
or focus on performance instead




b.
or have just cause



3.
Rulon-Miller




a.
they promised private is private in a memo




b.
she didn’t have access to confidential information

D.
TESTING, SCREENING, MONITORING



1.
Drug Testing




a.
see above



2.
Genetic Testing




a.
…


3.
Personality Testing




a.
Soroka v. Dayton Hudson Corporation





i.
Target has test asking about sexual orientation and 

religious beliefs





ii.
California right to privacy in state constitution 

applies to public and private – sexual orientation and religion





iii.
and violates fair employment act - religion





iv.
and violates labor code – sexual orientation



b.
what is you are not in California?





i.
Title VII – questions about religion




ii.
ADA – disabilities





iii.
some states and cities have laws against asking 

about sexual orientation




c.
invasion of privacy?




i.
tough one to win on

E.
REPUTATION (EMPLOYMENT REFERENCES)



0.
intro – these elements for defamation



a.
false – jury issue





i.
juries like employees




b.
defamatory





i.
usually satisfied with a negative job reference





ii.
jury question




c.
statement of fact not opinion





i.
usually statements of job performance are




d.
unprivileged




e.
publication





i.
communicated to one outside person




f.
fault with regard to falsity or at least negligence





i.
usually a jury question





ii.
employer just needs to be reasonable in the belief 

that employee was x (defensive and uncooperative or whatever)





iii.
negligent not to verify the claims of a biased party




g.
harm





i.
such as not getting the job






-
contested issue of why – jury question of 

causation


0.1
general notes




a.
some of the elements are almost always present with a 

negative job reference





i.
defamatory, statement of fact, publication, 

harm/causation




b.
this makes it look at lot like WRONGFUL DISCHARGE 

with a cause requirement

i.
they have to defend the truth of their “good reason”

ii.
or at least their faith in it




c.
why hasn’t this become a huge backdoor assault on 

employment at will?

i.
privilege

ii.
gotta get a lawyer

iii.
need to find out what they are saying about you

iv.
you are publicizing the negative statements and they might be proven true




d.
so it is a threat and a worry, but defamation litigation exists 

only because of employment at will really

i.
but they are hard




e.
so why give a negative reference at all





i.
because it is a community





ii.
but now they just give name rank and serial number 

usually

1.
Zinda – privilege

a.
conditional privilege if circumstances make someone think correctly there is a common interest, or that reasonable belief that the other is entitled to know the information

i.
employees have a legitimate interest in knowing why another employee was fired




b.
privilege can be lost if:





i.
knowledge or reckless disregard for the truth



ii.
published for some reason other than what the 
privilege is for





iii.
made to someone not reasonably believed to have 

common interest





iv.
defamatory material not needed was published





v.
publication includes privileged matter as well as 

unprivileged matter




c.
so the privilege is a little extra protection





i.
you lose it with excessive publication – jury 

question





ii.
level of fault goes up to something like recklessness






-
jury question





iii.
if you can convince jury recommendation is false






-
privilege will apply






-
can try to show recklessness because 

employer didn’t ask around – to find unbiased party






-
still a jury question – depending on the state




d.
so a really cautious employer will still say nothing




e.
sometimes to coworkers is not publication





i.
if it is publication – less harm to reputation



2.
policy




a.
this could save employers trouble





i.
and they know next time they will be wanting 

information from someone else





ii.
but they are worried about liability




b.
or maybe employer should have a policy to say only good 

things or nothing

i.
but then if they say nothing you know it is a bad employee




c.
maybe people should negotiate over their reference



3.
if a customer complains about unwanted sexual advances



a.
telling employee could force the employee to tell 

prospective employers – subject to privilege if you are not reckless

i.
same with telling other employees




b.
telling a prospective employer





i.
you can get into trouble for giving a good reference





ii.
you could be honest






-
defamatory – possible liability





iii.
you say something positive





iv.
say nothing






-
duty to speak? only if a substantial risk of 

physical harm



4.
so prospective employers are not getting the information they need




a.
but we can se why now





i.
truth and falsity issues




b.
could get prospective employee to sign a waiver





i.
you are employment at will





ii.
to do background checks





iii.
intrusive psychological tests




c.
results are





i.
churning – quick turnover of bad employees





ii.
mismatching





iii.
scarring






-
false negatives hurt employees





iv.
spying – page 449




v.
silence – hurt good employees



d.
the employer is on both sides of this – they would love to 

pool information
i.
maybe allow sharing if employee gets a chance to respond



5.
Chambers




a.
telling someone you think to be a prospective employer is 

also privileged




b.
lose the privilege by:





i.
ill will motivation




ii.
excessive publication





iii.
made without belief or grounds for belief in its truth






-
reckless disregard for the truth

V – EMPLOYEE MOBILITY AND EMPLOYER INTERESTS

VII.
EMPLOYEE MOBILITY – training and investment in employee – or not


Z.
intro



1.
free labor and liberty of contract




a.
we looked at the discharge side




b.
employees do get some benefits





i.
right to quit



2.
how do we balance the right to quit with employer interests?



3.
imagine a graph




a.
your productivity starts out below wages at first, goes 

above wages, then back below




b.
opportunity wage outside starts above each, ends up below



4.
why should productivity inside firm rise faster and higher than 

outside?




a.
you develop skills and knowledge that are only useful 

within the firm

i.
particular customers

ii.
procedures

iii.
suppliers




b.
knowledge that is worthless outside of the firm




c.
the employer gets the payoff but has to pay for it



d.
you have to follow the model – it is implied





i.
but people try to get the benefit and end early




e.
general human capital – belongs to employee




f.
firm-specific stuff – some of it is valuable outside firm





i.
trade secrets and customers





ii.
employee opportunism – so employers want to 

protect this stuff





iii.
issue of demise of lifetime employment – building 

skills over a career

-
now needed skills change so fast that that 

employers don’t care for lifetime employment

-
they want young kids who come with the 

new skills already learned






-
so employees are less willing to develop 

firm-specific human capital





iv.
so employees want to maximize themselves upon 

leaving

-
by taking their own capital, and maybe the employers





v.
so employers are less willing to train employees





-
worried about losing control






-
quick to fire employees





vi.
this has led to legal disputes






-
some information is patentable






-
some copyrightable






-
some not




g.
we get a conflict between employee ability to quit and 

compete with employer interests





i.
public interest in promoting mobility




h.
categories again:





i.
firm-specific capital






-
only valuable inside the firm – no value 

outside so employer is not concerned about it





ii.
general human capital – unprotectable






-
general skills, etc.





iii.
protectable – information employer can get with 

contract – non-competition agreements




iv.
protected – trade secrets



5.
role of the law




a.
duty of loyalty





i.
applies while you work for the employer





ii.
built into employment contract





iii.
soliciting coworkers to leave with you:






-
you can inform them






-
more than that is bad






-
Dalton – no limit if you are not a fiduciary 

(minority view)







-
if you have more power and are a 

fiduciary – can't do as much






-
Augat – if you are a fiduciary you can't 

solicit employees







-
this guy did it while working and 

that was a no no





iv.
customers:






-
absent contractual obligations, you can 

inform them but not solicit them






-
Dalton – it is not independently actionable – 

but a justification for termination






-
Augat – can't solicit while employed





v.
many courts would go further and just straight out 

ban solicitation of employees and customers while employed





vi.
what's an employer to do?






-
induce them to stay






-
fire them






-
keep them happy




b.
covenant not to compete





i.
applies after you leave employer





ii.
Hopper – courts impose limits on what you can do




iii.
employer must have a legitimate protectable interest






-
goodwill/customer relations is not 

automatically protected, but is protectable





-
specialized training – if it gives employee an 

unfair advantage





iv.
covenants must be reasonable, and reasonably 

necessary to protect that interest

-
scope

-
duration

-
geography

-
activities





v.
some say hold employees to the contract as written






-
but public interest in labor mobility






-
unfair to employees – constraining them 

without their really thinking about it






-
bounceback effect on power to quit – takes 

employee bargaining power away





vi.
blue pencil rule or drop whole thing?






-
it can be tainted with illegality






-
blue pencil rule means changed term was 

not bargained for






-
gives employer incentive to push limits – 

might not be challenged, if it is you only get the bad parts reduced





vii.
fire for refusing to sign – D’Sa






-
violates public policy






-
other courts have rejected this claim





viii.
refuse to sign – probably not actionable





ix.
if fired, does non-compete apply?






-
don’t want a per se rule – then everyone 

would try to get fired

-
but Hopper court suggests that if you fire 
without cause you loses benefit of non-compete





-
you can say consideration for the non-

compete is a good cause restriction





x.
we want to constrain non-competes because they 

constrain employees, and it is even worse if it is employment at will





xi.
and – you are supposed to get knowledge and 

employability – and this impinges on employability





xi.
dichotomy between contract and rights






-
some rights can't be waived






-
non-compete is a little of both






-
right to compete is a partly and conditionally 

waivable right

-
because of the public interest in mobility of labor

-
and right of self-ownership






-
so why don’t we say you can't waive it at 

all?






-
California almost does that






-
restraints on employers are necessary and 

we want some self-policing




c.
trade secrets applies while with employer and after – both





i.
intellectual property – state law – page 316





ii.
or information that is not generally known and they 

made reasonable efforts to maintain secrecy (Dicks)

-
such as a customer list

-
but it must be guarded

-
it is not enough to have a confidentiality agreement with employees if it is not protected from people who just walk in the door

-
you probably need the confidentiality agreement as well?





iii.
valuable strategic information – Pepsico






-
need it to be not generally known and efforts 

to maintain






-
cause of action is misappropriation






-
he wasn’t candid, we have concerns that he 

couldn’t compartmentalize






-
I do think there was a confidentiality

agreement






-
if disclosure is inevitable in your new job – 

you can be enjoined from doing it






-
it can be like an automatic duty of loyalty






-
restraint on employees






-
Earthweb says to use a covenant not to 

compete, that lets employee bargain






-
employees biggest chip is quitting






-
bargaining power is shifted to know you 

may be subjected to this restraint





iv.
uniform trade secrets act






-
information that could be the subject of a 

confidentiality agreement could be an implied covenant not to compete





v.
anyway – it is rare and hard to stop employees from 

quitting and competing – you need covenants not to compete

-
you have much value invested in employees heads






-
one solution is to keep them coming back






-
or prevent them from leaving – non-compete 

agreements

C.
DUTY OF LOYALTY


1.
What Do Employees Owe to Their Employer?




a.
Augat – 


2.
employment at will




a.
Dalton


D.
TORTIOUS INTERFERENCE WITH A CONTRACT



1.
Reeves




a.
inducing employees at will to leave is not possible liability 

unless there is independently wrongful actions

i.
such as mounting a deliberate campaign to ruin the 

employer

VI – WAGE AND HOUR REGULATIONS AND LITIGAITON UNDER THE FLSA

XI.
THE REGULATION OF WAGES AND HOURS


B.
THE FLSA – MINIMUM WAGE AND OVERTIME PROVISIONS



1.
The Basics




a.
minimum standards



b.
non-waivable




c.
sometimes enforceable by employees, but also by agencies




d.
covers poorer people who can't afford lawyers




e.
excluded agricultural and domestic (black) workers



2.
Who is Covered?



a.
individual or enterprise coverage of employees





i.
either an individual employee who is engaged in 

commerce





ii.
or everyone at an enterprise engaged in commerce 

or producing goods for commerce




b.
existence of an employment relationship




c.
exemptions from coverage




d.
determining coverage





i.
when is someone an employee or employer, or joint 

employers?






-
economic realities test for employee or 

independent contractor





ii.
Rutherford – discussed in Zheng






-
factors to see if employees are jointly 

employed




iii.
Heath






-
factors to consider again






-
the immediate supervisor might be gone or 

broke – we want to get to the big fish above






-
need to figure out if these are employees







-
and if so, of whom?





-
here it is clear – the employees have no 

power, nor the supervisors – the target employer has all the power





iv.
Zheng






-
look beyond right to control physical 

performance of employees



3.
What is covered work?




z.
it establishes a minimum wage and overtime





i.
the week is the unit of analysis






-
if you divide the wages for the week by the 

hours in the week, it better be over 5.15





ii.
overtime – if you work more than 40 hours, you 

must get 1.5x the normal rate





iii.
what is hours worked?






-
what counts as wages?






-
what is the regular rate?




a.
off the clock work





i.
Food Lion






-
he wants pay for overtime he was forced to 

work secretly






-
suffered or permitted to work means they 

knew or should have known, and here they did not





ii.
what counts was work?






-
travel time to and from work is not






-
yes if between sites






-
breaks – short rest for employer benefit yes






-
not longer breaks with more freedom






-
portal to portal act




b.
on call time





i.
Dinges






-
engaged to wait – yes






-
waiting to be engaged – no






-
the question is – can employee use the time 

for private life effectively?





-
here, responding within 7 minutes is not 

work





ii.
employees agreed to this – so court doesn’t want to 

jump in






-
and here it complies with Illinois law, so 

that makes the tiebreaker





iii.
they can't do much though – 





-
but if this was work, it would really change 

things





iv.
but note – this was a small town – so they could do 

more

-
and it was crucial that there were not many 

calls – so they were not on the edge of their seats






-
location matters





v.
this is a very fact intensive and high-stakes test





vi.
but if it is work time – employer must restructure 

whole operation

-
these employees would get a windfall over 

what they bargained for and then the market gets warped




c.
rest and meal time – see above




d.
training time




e.
travel time and other preliminary and postliminary 

activities - IBP
i.
once you have started the work day – it is all 

continuous – downtime is not docked
-
but pre and postliminary is not compensable work





ii.
but preparatory work, if integral to the principal 

activity is work

-
donning and doffing of required protective 

wear is






-
not uniforms or sanitary whites required by 

USDA






-
but mesh required by OSHA is





iii.
the walking and waiting before and after putting the 

gear on is included if it is after putting the gear on

-
that is, if putting the gear on is the beginning 

of the day






-
if before – no




f.
wages





i.
all cash remuneration, including






-
tips, commissions, bonuses if compensation, 

other cash payment






-
but remember it only counts for the week 

paid – even bonuses





ii.
excluding – 

-
gifts, discretionary bonuses, profits sharing payments, vacation pay, holiday and sickness pay, pay for hours not worked, fringe benefits and insurance





iii.
hourly wages is the hourly rate






-
plus extras, tips, etc.






-
can't be less than 5.15






-
minimum for calculating overtime is 5.15





iv.
salaried employees – not necessarily exempt






-
if not exempt – 






-
normal rate plus extras divided by the hours 

for which the salary is intended to compensate


E.
WHITE-COLLAR EXEMPTIONS



1.
work time – increasing or decreasing?



a.
?



2.
public sector and comp time




a.


