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I. Themes in Environmental Policy
A. The Economic Perspective on Environmental Degradation

Positive perspective – why there is excessive pollution; externalities lead to excess pollution; overconsumption of clean air
Normative claim – goal is to maximize social welfare; only reduce pollution if it increases welfare of victims more than it costs polluters; optimal level of pollution; can consider distributional consequences but doesn’t have to

Attitudinal perspective – pollution is rational response to economic incentives; not subject of moral opprobrium; failure of regulatory regime to show polluters the social cost of their pollution
· Hardin, Tragedy of the Commons
Many ways to frame this issue:
· Tragedy of the commons – common pasture; every herder has incentive to add another animal – he gets the benefit but costs are shared with others; if all herders do this, pasture can’t support herd; 
· Transaction costs might be too high for herders to reach private agreement to limit herd size

· Freerider – cannot exclude herder from using pasture; last person won’t agree because he can still get the benefit without the burden of limiting animals; first person won’t agree because might not get benefit but will bear burden

· Which communities will form agreements?  Smaller; homogeneous; repeat players; pre-existing social relationship

· Prisoner’s dilemma – 2 herders can limit herd to L/2 or impose no limit
· If each limits (  they both get 10
· If neither limit ( they both get 0

· If one limits but not the other ( One gets 11 and the other gets -1

· Each better off not limiting whatever the other does; get 11 instead of 10 if other limits; get 0 instead of -1 if other does not limit; but both worse off because each limiting has maximum total benefit
· Repeat players can overcome by building trust; tit for tat strategy; infinite game important or incentive unravels
· Logic of Collective Action – 

· Public Goods – 2 characteristics
· Non-rival – one person’s use does not diminish value to other

· Non-excludable – cannot limit someone’s access to the resource

· Freerider problems prevent market from providing public goods; you only get some of benefit if you provide public good, so better to wait for someone else to go to cost of providing it
· True public goods may not exist; non-rival and non-excludable are really on continuum

· Externalities – cost of each extra animal is shared among all users of pasture, so it is externalized by each individual
Possible solutions to the tragedy of the commons:
· Taxes (Pigouvian) on number of animals on commons; if tax is at right level, would get optimum number of animals 
· Create private property – divide up pasture into parcels; costs of building fences; allocation costs might be high; might require minimum space; creates barriers to entry; risk no longer shared if one part of pasture is unproductive

· Co-operative – form of unitization; initial transaction costs might be high; individuals lose incentive to work hard

· Coase, The Problem of Social Cost
Diverged from Pigouvian analysis – identifying “harm” does not make sense; avoid taxes and gov’t – parties will reach result on their own through private bargaining
4 key concepts:

· Reciprocity – pollution caused not just by polluter, but by people being near the pollution

· Invariance – in absence of transaction costs, parties will bargain to reach same result regardless of who has entitlement

· If laundry has entitlement: factory will spend 4 to reduce pollution to 3, but then pay laundry 12 for remainder

· If factory has entitlement: laundry will spend 12 to clean but then pay factory 4 for remainder

· Efficiency – parties will reach the optimal level of pollution at lowest cost; total cost of 16 is minimum
· Transaction costs – can prevent efficient bargain if greater than settlement range; take range and divide among parties

· If laundry has entitlement: settlement range is [8,4] so costs for each party must be less than 2

· If factory has entitlement: settlement range is [21,12] so costs for each party must be less than 4.5

	Units of emissions
	Factory’s cost of control
	Laundry’s cost from pollution
	Total cost
	Include Pigouvian taxes

	0 (tax=0)
	25
	0
	25
	25

	1 (tax=4)
	16
	4
	20
	24

	2 (tax=8)
	9
	8
	17
	25

	3 (tax=12)
	4
	12
	16
	28

	4 (tax=16)
	1
	16
	17
	33

	5 (tax=20)
	0
	20
	20
	40


Role of gov’t: identify situations when transaction costs are high so it can intervene; can also seek to lower transaction costs; must enforce entitlements; provide well-defined system of property rights with clearly defined entitlements
Pigovian taxes:  factory pays 4 for each unit of emissions; problems with gov’t setting wrong level; bargaining would lead to 1 unit of emissions (total cost of 24 including taxes) which is sub-optimal level of pollution

Indifference principle:  end up in same place without costs; but entitlement does affect settlement range (important when there are costs); might lose on this claim if entitlements affect wealth significantly; entitlement might affect the result

Polluter pays principle – does not accept rejection of concept of ‘harm’; problem with “coming to nuisance”

Willingness to pay: people willing to pay less to acquire something than they will accept to give it up; important when there is not a robust market for something – like clean air
B. Non-Economic Perspectives on Environmental Degradation

Broad categories of perspectives:
· Human centered: Economic perspective – Hardin and Coase; Non-economic human perspective - Sagoff

· Nature centered: Taylor

· Sagoff, The Economy of the Earth: Philosophy, Law, and the Environment
Distinctions in a non-economic human centered perspective:
· Citizen/consumer: consumers concerned with self-interest; citizens concerned with social or public interest

· Pluralist/Deliberation: pluralist reflects aggregate preferences (economics); deliberation - politics shape preferences

· Economic/Social regulation: economic concerned with efficient market in given industry – maximize social welfare as in economic perspective; social focuses on societal or moral goals in addition to efficiency

Example: Sagoff asked students about Disney ski resort at Mineral King Valley; excited about opportunity to ski (consumers) but didn’t want resort built (citizens); instead economist might argue that existence value exceeds use value

Categories of valuation

· Use value: value you get from using resource

· Option value: not using resource now, but might want to in the future; value you place on retaining that option

· Existence value: never plan to use resource yet still place value on its existence

Criticism and takeaway: deliberation might lead to less stringent regulation that would be justified by CBA; deliberation can still occur in economics, especially for determining existence value; challenges to economics can be reframed 

· Taylor, Respect for Nature: A Theory of Environmental Ethics
Interested in conflicts between human and non-human interests
· Self-defense: it is permissible to protect your life and health against harm

· Proportionality: basic interests of any organism outweigh the non-basic interests of any other (including humans)

· Minimum wrong: sometimes human nonbasic interests can outweigh basic interests of another organism; this occurs when someone with respectful view of nature still prefers to assert his interests

· Distributive justice: all parties get equal share of a good in short supply; conflict between basic interests only

· Retributive justice: humans must repay the wrongs they impose through minimum wrong and distributive justice

Many problems with this theory, but can be useful to place independent value on living organisms, might affect existence values and the political process

Other nature-centered perspectives:

· Ecological Perspective: Leopold; goal is to maintain equilibrium in nature; mitigate effects of humans on ecology

· Deep ecology: extreme view; reduce human population to around 1 billion and return to pre-industrial society

· Eco-feminism: equates women’s domination by men with human domination of nature; move to post-industrial society

· Animal liberation: Peter Singer; rights follow capacity to feel pain; drew line between shrimp and scallops

· Rights of inanimate beings: Stone – should trees have standing? Sustainable development and concern for future gens

C. Risk Assessment: The Scientific Predicate for Environmental Regulation

· Ruckelshaus, Risk, Science, and Democracy
3 major issues:

· Separate risk assessment (description and quantification) from risk management (strategy for reducing risk to appropriate level); try to keep politics out of assessment – leave it to scientists

· Good idea where possible – but not always possible

· Problems with conflicting or unclear studies; carcinogen label can be political

· Most agencies have cancer policy – though each policy is different

· Look at assumptions behind the risk assessment – they can be manipulated; who should make assumptions? How open?

· Risk assessment is malleable, even choosing between reasonable assumptions

· Can be important for risk manager to know the assumptions and uncertainty, not just the final number

· Different perceptions of risk among experts and public – which should govern policy?

· Rosenthal et al., Legislating Acceptable Cancer Risk from Exposure to Toxic Chemicals
4 steps to risk assessment:

· Hazard identification: use both epidemiology and toxicology
· Epidemiology – health patterns correlated to exposure; generally human studies; problems with control, background exposure levels

· Toxicology – measure toxicity of substance by exposing individuals and measuring response; typically animal studies; much greater exposure because of shorter lifespan and smaller cohort

· Both have good and bad aspects; hard to get good results; cannot insist on too good of data b/c not possible

· Dose-response relationship: extrapolate from high exposure in studies to predict response to lower level exposure
· No threshold hypothesis – assume there is no safe exposure level; typical for carcinogens
· Shape of curve: can be linear, concave, convex
· Convex – small exposure ( significant harm; virtually no one thinks the curve looks like this

· Linear – exposure ( harm; higher response at low exposure than concave

· Concave – large exposure ( significant harm; lower levels more tolerable

· Statisticians “fit” the curve to the data; uncertainty expressed using confidence interval (95% UCL is a conservative decision leading to greater protection)

· Making this decision is part science, part policy – question about who should make these decisions

· Lowest Observable Adverse Effect Level (LOAEL) – lowest point where there is a bad effect

· No Observable Adverse Effect Level (NOAEL) – point at which there is no effect

· Threshold somewhere between LOAEL and NOAEL – we multiply NOAEL by safety factor when translating from rodent response to human exposure
· Assessing risk of exposure: 

· Population Risk – statistical risk to the population; does not include information on risk to individuals

· Maximum Individual Risk (MIR) – person most at risk due to exposure; might be extra-sensitive to exposure (old, poor, sick, child)

· Maximum Exposed Individual (MEI) – most exposure to substance; might not be most risk of not old, young, sick

· Environmental Justice is concerned about MIR/MEI because they are usually poor or people of color

· Risk assessment: at a certain level of exposure there is a certain risk (like 1 in 1 million risk of getting cancer)
· Graham et al., In Search of Safety: Chemicals and Cancer Risk

Did not really discuss in class; Graham now head of OIRA and influential in regulatory policy
· Breyer, Breaking the Vicious Circle: Toward Effective Risk Regulation

People do not accurately perceive and evaluate risks they face; experts see risks differently than public; not necessarily irrational behavior – just place different emphasis on certain types of risk
Patterns to variation (these are from class not from the article):
· Voluntariness of risk: involuntary risk perceived as more serious
· Immediacy of effect: delayed effects seen as less serious

· Knowledge about risk: unknown risk perceived as more serious (flying seen as more risky than driving)

· Control over risk: controllable risk seen as less serious (people think they are good drivers and can avoid accidents)

· Newness: 

· Chronic/catastrophic: risks that kill large numbers at once seen as more serious (plane crash versus car accident)
· Common/dread: people have not learned to deal with dread risks like cancer
· Severity of consequence: fatal risks perceived as more serious
Solutions:  education is important but limited; communication about risks important; anxiety causes harm but not included in risk; might go with expert advice, but adjust some risks upward based on public perception

· Benzene case (US 1980)

· Occupational Safety and Health Act – 

· §6(b)(5) – standard “assures, to the extent feasible, that no employee will suffer material impairment of health”

· §3(8) – set standard “reasonably necessary or appropriate” to provide safe workplace

· OSHA set benzene standard at 1ppm but had not demonstrated significant risk of harm at the existing 10ppm level
· Benzene classified as carcinogen – OSHA assumed no safe exposure level – level of 0 would be required to assure
· 1ppm was the technologically feasible level – so that is what they set because that was the “extent feasible”
· Court said 1ppm standard not reasonably necessary or appropriate because no demonstration of harm below 10ppm

· Rehnquist – thought this was unconstitutional delegation of power – eventually rejected idea in American Trucking
· Aftermath – OSHA quantified the dose-response curve to find significant harm at 10ppm; 

Significant harms – progressives find 1 in 1 million significant; those concerned about imposing costs find 1 in 100,000 or 1 in 10,000 significant; important to consider cumulative effects; agency doesn’t really have expertise to assign “significant” label – that is a policy decision not technical

D. Risk Management: The Objectives of Environmental Regulation

· Lave, The Strategy of Social Regulation: Decision Frameworks for Policy
Frameworks for risk management:

· Market regulation – each party decides what risk they will face and what they will demand or pay for it
· Regulation occurs through price of product or demand for wages

· Products made safer up to the point where the marginal cost of more safety is greater than the marginal revenue

· Employers will make workplaces safer if they reduce wage premiums more than cost of safety measures

· Requires accurate information, available alternatives, no risk to people external to the transaction

· Manufacturer information – important for brands, tort liability, consumer reports, gov’t regulation of disclosure

· No risk – easy to implement and administer; might be negligible risk instead of no risk
· Technology based standards – depends on available technology and what industry can bear
· Tends to be more stringent than CBA, but might be less; CBA might health benefits outweigh value of industry

· If industry is profitable, you can end up spending a lot of money to reduce small risks

· Incentives: no direct incentive to develop new technology; outside firms might provide technology; can develop competitive advantage by forcing costs on competitors; requires gov’t quickly adjust standards based on innovation
· Design standards – specify the technology to be used

· Performance standards – set level of risk/emission based on level of BAT; more flexible with incentives to reduce costs; imposes monitoring costs to ensure meeting standard

· Risk-benefit – like CBA but you do not quantify benefits; know you can save 100 lives at cost of $200M – but how do you decide if you should do that?  Allows consideration of type of risk, distribution of risk, number of people exposed
· Still shows an imputed value placed on human life; vast discrepancies – wide range of values

· Cost-benefit analysis – get all costs and benefits into a common unit for comparison; only proceed if benefits > costs
· Risk-risk (direct) – compare risk of what is being regulated to risk caused by imperfect substitutes; make sure regulation does not actually increase risk to that person; asbestos used in brakes and pesticides prevent botulism
· Not a framework – important to consider but still need costs to decide; health benefit might be less than we think

· Ancillary benefits –countervailing considerations that improve the net benefit; no reason to assume it is negative

· Risk-risk (indirect) – looks to indirect risks to other people caused by regulation; 

· Safer consumer product ( dangerous for workers; but workers can demand wage premiums (market regulation)
· Better to apply to risks to people living near plant or compact car drivers killed by SUVs (more involuntary risks)
· Cost effectiveness – start with certain goal and achieve it at least cost; not really risk management framework, but important consideration once goal is set
· Regulatory budget – cap level of cost to society that regulations can impose in a given year; alternative to cost effectiveness – makes sure you get the most bang for buck; still requires that the level of costs be set somehow
Other considerations:

· Do you look to maximize lives saved, or another measure like QUALYS?

· Type of risk might matter – want to protect people from involuntary risks more than voluntary

· Maximally affected individual – in some cases might want to protect this person even though cost is enormous

Valuation of Benefits:

· Costs can be difficult to value as well but usually easier

· Life (or life years) – look to earning value; wage premium data; revealed preferences; stated preferences
· Earning value – like in tort law calculating lost earnings; lost favor recently – controversy after 9/11
· Wage premiums – revealed preference through what employees demand; focus more on instantaneous risks so not good for latent harms; depends on good information, bargaining power, and alternatives; people with less wealth might systematically under-value life; risk-averse people more likely to take these jobs

· Revealed preference – an indirect measure of valuation based on how people behave in markets

· Stated preference – surveys that ask people what they would pay/accept regarding risks; CVM can be used but has flaws and critics; still an important and often necessary tool

· EPA studied this issue and came up with $6M/life – this is what is commonly used today

· QUALYS – controversial and not as well developed; good in theory but difficult in practice, probably won’t work

· Natural resources: use values, option values, existence values

Corrosion Proof Fittings (5th Cir. YYYY) – asbestos ban under TSCA; EPA did not consider risks in banning asbestos; EPA did not consider alternatives to total ban – partial ban more effective
· Risk-risk – EPA did not consider additional risks caused by banning asbestos

· Alternatives – full ban passes CBA but partial ban gets greater net benefit

· Discounting benefits – only discounted up to certain year – after that still considered them but not quantitatively; troubling to discount saved lives but court requires this

· Unquantified benefits – court did not allow this – very aggressive; could allow consideration but only qualitative

E. Distributional Consequences of Environmental Policy

Introduction:
· Try to distinguish between genuine environmental justice claims and claims that are really about underlying distribution of resources and benefits; is there really an environmental component?

· Line of what is “environmental” doesn’t always make sense – same considerations might apply to siting of halfway house as to hazardous waste facility

· Intervening moral agent – private company might locate hazardous waste site where land is cheapest – that will be where the poor and people of color live; should gov’t step in to prevent this?

· What about desirable land uses like parks?  Are we concerned about depriving communities of desired uses?

Market Dynamics hypothesis – market forces might change any “fair” distribution because people with resources leave and people without (money or housing options) move in; more like “coming to the nuisance” by poor and people of color
· Indicates unfair siting is not the problem but really disparities in income or housing discrimination

· Policy implications: focus not on siting but on housing discrimination and distribution of income and wealth
· Possible solution: allow communities to bargain so they get something in return for putting up with the LULU (locally undesirable land use)
Distinguishing ex post problem and ex ante siting of new sources

· Old sources have a lot of risk because of grandfathering, Superfund sites, etc – issue is not distribution but cleanup

· New sources have more stringent controls but still residual risk; issue is how those risks are allocated across society

Causes of disproportionate siting: economics (siting ( cheap land), politics (weak groups), market dynamics

Benefits associated with LULUs: can include jobs or compensation schemes

Initially there was very strong evidence of disproportionate siting and enforcement; less so subsequently as methods refined

Clinton E.O. on Environmental Justice: great interest but minimal results; no watchdog like OMB; not priority for Bush

F. Choice of Regulatory Tools

6 choices for achieving regulatory goals (after risk assessment, risk management, and distributional concerns):
· Command and Control

· Marketable permits

· Effluent fees

· Deposit-refund systems

· Liability rules

· Informational approaches

Command and Control Regulation – regulator tells the polluter what level to achieve; BAT is a form – NAAQS is example

· Design standard – specifies the equipment that can be used; not preferred but sometimes necessary

· Performance standard – set performance level in reference to what BAT can achieve; more flexibility to achieve goal

· Marketable Permit Schemes and Effluent Fees

Economic Incentive Systems – includes marketable permits and effluent fees/taxes
· Meets cost effectiveness requirement – marginal cost for every source to control will equal market price or effluent fee

· Continual incentive to lower pollution – opportunity cost when you do not sell permits or avoid taxes

· C+C has no incentive to lower pollution below limit, and sometime incentive to ↑ pollution through ↑ production

· New entrants when people reduce emissions ( no harm to environment (normally growth ( ↑ emissions)

· Enforcement issue – still must measure output for these performance standards

· License to pollute – people make this argument but it is not good; no different than under existing C+C regulation

Marketable permits: set cap on total emissions; allocate permits; allow trading of excess permits

· Market price of permit will reflect the marginal cost of control for all parties

· Transaction costs might matter if high, especially if initial allocation is far off the final result

· Central market can be established to reduce transaction costs – SO2 permits on the Chicago Board of Trade

· Can allocate free based on historical emissions or sell at auction

Effluent Fees – tax each unit of emissions; similar to Pigouvian taxes
· Fees act the same way the market price does – all sources will control up the point where their marginal cost = fee

· Amount of pollution reduction depends on the marginal control costs of polluters – regulators must be able to gauge this accurately to achieve the desired result

· Less concern that excessive costs will be imposed – at most it will be the cost of paying the fees; but with economic growth emissions will increase
· If gov’t changes fee level all the time, uncertainty would limit incentive to invest in controls

Comparing marketable permits with taxes:

· Taxes have less concern about initial allocation and transaction costs

· Taxes control price but not level of emissions; permits control level of emissions but not control costs

· Greater possibility for anticompetitive behavior with permits
· International competition – prefer taxes b/c ensure you don’t impose too great of costs on domestic industry

· Threshold pollutant – prefer permits ( direct control of pollutant levels; not as important for non-threshold

Hotspot problem – might be concerned that emissions will be concentrated in a small area

· Important if many people live in this area; might have environmental justice concern as well (MEI)

· Depends on scale of effects: local effects more concern than regional or global effects

· Depends on dose-response curve for pollutant: linear ( indifferent; convex ( better; concave ( worse 
· Solutions: set limits on accumulation by individual sources; only allow trading within zones; make permits more expensive as you accumulate more; these sacrifice efficiency

· Impact permits – permits in units of environmental degradation; 

· Must also meet ambient standards – can use impact permits or use models to check effect of trades before allowing

· Still an issue with taxes – inefficient sources will just pay the tax rather than control emissions and less ways to correct
Allocation Issues: grandfathering; auctioning; ↑ transaction costs under grandfathering b/c need trades to occur; auction puts old and new sources on same level; public choice pushes for grandfathering

Setting up tax system: aversion to taxes in US; might set tax rate of 0 at current level of emissions; rebate system – collect taxes and return to those who reduce emissions (inefficient)

· Deposit-Refund Systems, Liability Rules, Informational Approaches

Deposit-refund systems: effective where it is hard to track, and harm is greatly dependent on manner of disposal; 

· Batteries: classic example; tax could be sufficient to internalize harm, but maybe not because of disposal impact on cost

· Batteries also result in Superfund liability if they ever leak

· Bottles – why do we use for this?  Maybe less about recycling and more about reducing use
Setting level of deposits: too high has negative impact on low-income; the higher the deposit the greater compliance you get; but don’t want people to spend too much time to get deposits back; impacts on purchasing habits – might avoid deposits
Liability rules: polluter has incentive to reduce pollution if cost is less than expected liability; form of EIS
· Most appropriate when private parties have information about the risks

· Lack of full enforcement – but could correct by increasing awards above harm or encouraging suits (class actions good)
· Causation issues – hard to prove cause of cancer; could allow for probabilistic causation 

· Solvency – insolvent polluters don’t have to pay for harms; lose incentives as people approach insolvency; encourage companies to shed solvency by putting risky companies in subsidiaries; incentive to declare higher dividends to protect wealth from liability actions

· Statute of limitations – suits often barred for latent harms; could solve by tolling until discovery of harm

Informational approaches: attempts to make market regulation work better – coupled with market regulation as risk mgmt

· Good where consumers have options and different preferences for risk
· Most relevant with products that cannot be made safe

· Useful where risk of product is function of how consumer uses the product

· Not good when there are externalities – gov’t does not want to accept risks to 3rd parties that consumer/producer agree upon

G. Federalism and Environmental Regulation

Subsidiarity – devolve control to lowest level of gov’t able to effectively deal with problem; some things best handled locally
Major arguments for federal regulation:

· Interstate externalities: states won’t control emissions if costs borne by others (downwind states)

· Definitely a problem – but our regulation doesn’t address it very well (NAAQS, NSPS, etc); doesn’t justify federal regulations that we have now, but we are moving in the right direction finally
· Solutions: federal liability scheme; Pigouvian tax on polluter; adjudication scheme so downwind state can file claim; marketable permit scheme in units of environmental degradation
· Why no Coasean bargaining?  Lack of clear entitlements; large # of actors; not occurring empirically (even for water)

· Race to the bottom: claim is that states use lax environmental policy to compete for jobs and industry
· Distinct from interstate externalities – all harm applies within state

· Distinct from public choice argument – that is a separate justification

· Must be not just lower standards due to competition, but sub-optimally low standards

· States might seek to maximize social welfare by creating jobs – prisoner’s dilemma where states set standards less stringent than optimum to avoid losing jobs or attempt to lure them

· However also possible states would race to the top – no argument that systematically leads to under-regulation

· Overbroad argument – strong presumption of federal regulation leads to preemption where state regulation better

· Public choice: public choice problems at state level might be mitigated or eliminated (unlikely) at federal level
· Might think it is harder to organize larger numbers at federal level – this standards story cuts against argument
· Firms are better organized and already national in scope

· Threshold – national environmental groups can pool resources to get minimum scientific/legal knowledge necessary; industry has adequate resources to do this nationally and in individual states

· Argument is contextual – no set answer for whether state or federal venue has less public choice pathologies

· Economies of scale: more efficient to set 1 national standard; good for risk assessment; not as good for risk management because does not consider local preferences and variations in costs and benefits; goes against idea of states as laboratories of experiment; important for products in national markets – meeting 50 different standards would be costly
· Rights-based argument: people have minimum right to be free of harm/pollution; set floor below which states cannot go; 
· This is a public health argument; but medical care has greater impact and we don’t federalize that…
· Makes sense for aggregate risks, but our statutes regulate individual risks

· Why stop at “environmental” harms?  Similar to environmental justice, and other factors like poverty and health care

Arguments against federal regulation (i.e., for state regulation) due to differences among states based on:

· Benefits different across states

· Costs of meeting uniform national standards can vary greatly

· Preferences differ among residents of different states; geographic variation; tradeoffs; don’t force paternalism on states
EU has goal of unification and harmonization of standards; uniform standards for EU market; 

· good for products, but not as good for regulating processes that generate pollution
· Initially various standards (environmental, education, health care) were balanced

· Requiring harmonized environmental standards throws off the balance – industry would shift to those that already had more stringent standards; bad for countries with less productive work force or lacking natural resources

· If you harmonize across the range of standards, then there would be no need for trade because no comparative advantages (except climate or natural resources)

H. Environmental Law and Public Choice

Public Choice – politicians don’t just try to do the right thing; they compete for money and votes from powerful interest groups
· Elliott, Ackerman, & Millian, Toward a Theory of Statutory Evolution: The Federalization of Environmental Law
Seemingly unlikely laws can get passed if you look deeper at motivations
· Automobile emissions standards: automakers sought federal standards to preempt more stringent state standards; states want their standards to be the federal standard so they can impose costs on other states; uniformity of standards for cars sold in national market; this story makes sense

· Coal plants: preemption not an issue; uniformity not as important; coal plants would fight regulation; does not make sense...

· Role of politicians: Nixon and Muskie jockeying for position in Presidential election; bipartisan consensus in 1970s on environmental issues; 

· Not the best article: more likely ex post explanation than ex ante theory; turns theory on its head – in absence of interest group pressure, politicians go further with regulations
· Ackerman & Hassler, Clean Coal/Dirty Air
Regulation on sulfur emissions from coal-fired power plants:
· Regulation would affect the distribution of eastern (high sulfur) and western (low sulfur) coal used in Midwest
· 1971 EPA regs require scrubbing of HS coal but not of LS coal – more LS coal used even though transportation costs ↑

· Cost components: cost of coal, cost of transportation, scrubbing

· 1978 proposed regs – would have required scrubbing regardless of sulfur content; would restore to pre-regulation

· 1979 final regs – require scrubbing for all, but percentage reduction less for LS coal; balance struck between two options

· Eastern coal interests teamed with environmentalists to push for more stringent regulation – retained competitive balance between east and west coal

· Results:  west gets lower emissions; east gets same emissions; middle might be higher emissions if scrubbers break because using HS coal instead of LS; 

· Costs: way up in West with some small benefit; drastically up in middle with same result

· This regulation exacerbates the old plant effect – costs of scrubbing on new plants is higher so people keep using old plants
· Pashigian, Environmental Regulation: Whose Self-Interests Are Being Protected?

PSD provision added to CAA in 1977 – regional variation in preferences for nondegradation standards
· Areas with air quality better than NAAQS required to prevent significant deterioration

· Votes on PSD do not correlate with votes on other environmental concerns

· Voting pattern indicates that areas with dirtier air are imposing costs on clean areas to retain competitive balance

· Empirical analysis showed greater variation in regions than could be explained by regional preferences
· Maloney & McCormick, A Positive Theory of Environmental Quality Regulation

Reasons why polluters might support regulation
· Some firms might seek competitive advantage – they think they are better at controls than others in their industry

· Barriers to entry – stringent regulations keep out new entrants, lessen competition, and raise profits for existing firms
· Farber, Politics and Procedure in Environmental Law

Did not discuss in class…
II. Major Environmental Programs
A. Clean Air Act (CAA)
	
	Ambient Standards
	Emission Standards

	NAAQS (1970)
	Primary, secondary – F , 109
	SIPs – S, 110

NSPS – F, 111 (best system of emission reduction adequately demonstrated, considering cost)
Auto – F, 202

	PSD (1977)
	Baseline – F , 169(4)

Increment – F,S, 162, 164
	BACT to major emitting facilities only – F,S, 169(1), (4)

	Nonattainment (1977, 1990)
	RFP – F, S, 171(1)
	LAER – F, S, 171(3)

RACT – F, S 

	Interstate
	110(a)(2)(D) + §126 – F

Acid Rain Program
	N/A


Overview of CAA:

· Applies to criteria pollutants §108 – those listed by EPA: CO, PM, Pb, SO2, NOx, O3 (only Pb added – now push for CO2)

· Hazardous pollutants also addressed under §112 – mostly carcinogens; long list added by Congress later

· Everything revolves around NAAQS – sets level states much achieve in SIPs and determines whether PSD or nonattainment; old sources grandfathered but new must meet NSPS

· NAAQS - §109 – ambient standards to protect public health (primary) and welfare (secondary)

· SIPs - §110 – states come up with plans to regulate existing sources to meet NAAQS; must be approved by EPA

· NSPS - §111 – technology-based standards of the best available technology (BACT)

· PSD: baseline + increment; BACT applies to new or modified major emitting facilities (confusing with NSPS)
· Nonattainment: require reasonable further progress (RFP); LAER applies to new facilities, RACT to existing sources

· Interstate: updates in 1977 to control; §110(a)(2)(D) and §126 – give downwind states federal cause of action to stop excessive upwind pollution that significantly affects their nonattainment areas; Acid Rain provision in 1990 for SO2
· National Ambient Air Quality Standards (NAAQS)
Case Study: Primary Ambient Air Quality Standards for Lead
· Critical population – children ages 1-5; you ensure everyone is protected by protecting those most susceptible to harm

· Critical effect – EP Elevation; effect that occurs at the lowest concentration, not the most serious effect; EPA ignored a detectible effect (ALAD inhibition) that it deemed was not a functional impairment
· Determining safe blood level – critical effect at 15μg/L; CDC set level of bad effects at 30μg/L; mean population blood level standard of 15μg/L gets 99.5% below 30 (leaving 20k kids above, mostly in inner cities – environmental justice)

· Ratio of lead in air to lead in blood – adopted ratio of 1:2; range found in studies was 1.2 to 2.3 – they did not use safest

· Exposure from non-air sources – EPA assumes 12μg/L come from non-air sources; studies showed range of [10.2, 14.4]; rationale was that using high end would result in very stringent standards under CAA

· Calculation of air standard – 15 – 12 = 3 coming from air; at ratio of 1:2, that means 1.5μgPb/m3
· Key judgments: 20k kids have unsafe levels; ratio was 2 not 2.3; non-air sources was 12 not 14.4; no guidance on how to make these decisions – could be conservative on all but would face opposition from industry if standard too stringent

· Problems: data indicate lead paint is bigger problem, but CAA does not give authority to ban lead paint; much of air pollution also came from cars – this litigation did not address major problems

Lead Industries (DC 1980) – court said EPA need not consider cost for setting NAAQS; industry argued that EPA could only protect against effects clearly harmful to health; court backs EPA decision to set standards ensuring absence of adverse effects
American Trucking (US 2001) – §109 clearly prohibits consideration of costs in setting NAAQS; other sections mention cost but not §109; EPA said cost should be considered, but court rejected; court found intelligible principle so there was no nondelegation issue and put nondelegation doctrine to rest
Breyer Concurrence from American Trucking: would have turned NAAQS into CBA but valuing life at $15M; studies showed that spending $15M means you lose more lives than you save because divert money from elsewhere and harm economy
· State Implementation Plans (SIPs)
Cooperative federalism: feds set ambient air quality standards but state determine how sources will meet them
· States better positioned to control sources – have better knowledge about which sources and industries can bear costs

· SIP used as instrument of industrial policy by states – able to evaluate impact on localities

· Restraint on interstate pollution to prevent externalizing control costs

· Federal EPA must decide of the SIPs will actually achieve the NAAQS

Statutory requirements for State Implementation Plans - §110

· §110(a)(1) – state shall submit SIP within 3 years of NAAQS being set – one for primary and one for secondary; states divided into air quality control regions
· §110(a)(2) – SIP shall include enforceable limitations, timetables, enforcement and compliance provisions

· §110(k) – requires EPA approval of SIP; EPA can impose sanctions (like withholding highway funds) and impose FIP

· §110(c) – Federal Implementation Plan (FIP); states don’t want this and feds hesitate to impose

· §110(k)(5) – SIP call; if EPA determines SIP no longer adequate, can require revision; useful for interstate pollution

Union Electric (1976) – MO SIP would have shut down utility providing power to St. Louis; state has virtually absolute power to allocate emissions within jurisdiction; §116 retains state authority for more stringent standards; state would not have shut down facility – had granted variance – but Feds could enforce once SIP approved
· New Source Performance Standards (NSPS)

3 elements of the NSPS - §111(a)(1) – new sources must meet “standard of performance”
· Best system of emission reduction

· Taking account cost of achieving such reduction and any nonair health and environmental impact and energy requirements

· That has been adequately demonstrated
Portland Cement (DC 1974) – industry argued that NSPS for new or modified Portland cement plants were not adequately demonstrated and did not consider cost; controls at 12% to initial cost and 5-7% to operating; new plants could build, even if some marginal plants might no longer be possible; no competitive effects from substitutes; standard demonstrated to work for dry process but not wet process – if EPA wanted to require dry process they have to justify that; EPA need not find actual plant – could base on modeling or literature (but must be specific)
· Nonattainment Provisions

Tougher standards for sources in nonattainment areas:
· LAER – lowest achievable emissions rate - §171(3); most stringent emission limitation that is the more stringent of 1) one in any SIP for that category of source, unless not achievable or 2) that achieved in practice by such category
· Arguably more stringent than NSPS or BACT – but maybe not

· If SIPs don’t meet NSPS and “achieved in practice” less than “adequately demonstrated”, then LAER would be NSPS; exception if show to be not achievable

· LAER is at least as stringent as NSPS, but could be more or less than BACT

· RACT - §172(c)(1)– reasonably available control technology; applies to existing sources; not defined in statute – probably similar to other standards
· Offsets – new sources must obtain offsets from existing sources – enough to show RFP towards attainment - §173(a)(1)(A)
· Reasonable Further Progress (RFP) - §171(1) – annual incremental reductions to ensure meeting NAAQS by deadline
· SIPs must show that RFP will be made to achieving NAAQS - §172(c)(2)
· Offsets must be from same source or one in the same area; may be from another area with equal or higher nonattainment classification if that area contributes to nonattainment in the same area - §173(c)

· Huge problem of accounting for offsets – parties try to use pollution that would cease anyways as an offset
· Permits – required for any new or modified major stationary source - §172(c)(5)
· Major sources are those that have potential to emit more that 100 tons per year - §302(j)
· Bubble from Chevron – don’t have to get a permit if emissions from entire plant don’t increase; no LAER, no permit, no offset for RFP required; good for existing sources, bad for new entrants; applies in attainment as well
· NSR rule changes – modification definition references NSPS definition - §171(4) ( §111(a)(4)

· Dates for achieving attainment: supposed to be in 5 years extended based on classification

· Classifications - §181: marginal, moderate, serious, severe, extreme

· Last date of achievement was 2010 for extreme (this is only LA); clear we won’t make even that for many areas

· This is Part D – applies to other criteria pollutants like Ozone – not important for us
· Prevention of Significant Deterioration (PSD)

PSD is an additional ambient standard overlay added to CAA in 1977 amendments; codified cases holding that EPA could not approve SIPs that would allow deterioration up to the NAAQS in clean areas
Sierra Club v Ruckelshaus (D.DC 1972) – court creates nondegradation requirement – eventually codified as PSD provisions

· relies on §101(b) purpose to protect and enhance air quality – odd considering the complexity of statute; 

· §110 is obvious place for this requirement – but it is not there; 

· Senate report supports nondegradation requirement – but court does not look at Senate version of CAA; 

· Testimony of administration supports requirement, but regulations at the time are conflicting

· Chevron – could apply to decision to approve SIPs, to CFR supporting nondegradation, or to CFR allowing degradation

· Possible nondelegation problem because EPA does not have guidance in how much degradation to allow

· Result is that every area of country has different level of air quality – lose benefit of uniformity

· Supreme Court split evenly so affirmed district court opinion – eventually Congress passed PSD regulations
Pashigian Article – voting records on PSD explained more by region than ideology; dirty regions imposing costs on clean

PSD Statute - §§160-169

· Ambient component – baseline + increment; mostly affects SO2 and PM
· 3 different classifications control how much degradation is allowed

· Class I – most protective (smallest increment); includes national parks; areas other than national parks may be redesignated as Class II

· Class II – all other areas in attainment not Class I were put in this classification by Congress

· Class III – least protective; nothing initially in this classification; still nothing now
· Increment – sets the amount of degradation allowed; must always meet NAAQS; increment can be large for II and III relative to NAAQS– so have to have VERY good air quality for the increment to really matter

· Redesignation – can move to I but none do this; states can redesignate II as III – requires governor in consultation with legislature and local governments; adversely affected communities thus have veto power; no Class III areas – increment already large for II so not much impetus for redesignation
· Baseline - §169(4) – established only when major emitting facility applies for permit

· Major emitting facility – §169(1) – facility emitting 100 tons if listed or 250 tons if unlisted

· Could have used a different time to set baseline – date of statute; NAAQS set; D DC decision; EPA regs for PSD

· Allows for degradation until major facility built – but gives opportunity to collect data and make permitee pay

· BACT - §165(a)(4) – no facility built unless it is subject to best available control technology – defined in §169(3):
· BACT is set on case-by-case basis taking into account energy, environmental, and economic impacts and other costs

· NSPS set for class of facilities and can consider cost
· BACT must be at least as stringent as NSPS – can be more if individual circumstances allow it
· NSPS still relevant for non-major facilities and it provides a floor for the other standards

Review of PSD – Summary; Justification; Issues:

· NAAQS may be adequate to protect health, but we’d still like cleaner air; want to protect clean areas

· If we have disuniform air quality – cheaper to have cleaner air where it is already clean

· Nonattainment requires offsets, but not PSD; can add emissions as long as you meet BACT and don’t exceed increment

· Shifting burden important – Congress would not add PSD but after court and regs did, they could not overturn

· Interstate Pollution Provisions

2 major provisions for dealing with interstate pollution:
· §110(a)(2)(D) – cause of action if upwind state 1) contributes significantly to nonattainment, or 2) interferes with PSD

· EPA can withhold approval of SIP or require revision; EPA decision can be challenged through judicial review
· For PSD – producing violation of increment might be enough, but hard if no baseline or upwind state does not consume the entire increment; means that growth in downwind state can be limited with no redress

· anyone with standing can bring these suits to force review of EPA revision to SIP within 60 days

· §126 – allows states to petition EPA to find that another state’s SIP violates §110(a)(2)(D)
· No separate substantive standard – just references §110; procedure for anyone to sue – EPA reviews the decision of the state in their SIP
· Only state or sovereign may bring these actions – not citizen suit; no 60 day SOL; can review entire SIP, not just what is being revised

· EPA decides the issue – must issue a SIP call under §110(k)(5) if there is finding of violation

· This allows states to challenge on a facility level, while §110 challenge involves the whole SIP???
· §307(b) – judicial review provision – action must be brought in DC Circuit for national standards or nationwide impact; SIPs reviewed in local circuit court of appeals; must be filed within 60 days of final action; cannot challenge rule during enforcement - §307(b)(2)

Air Pollution Control Dist v EPA (6th 1984) – power plant in IN contributing pollution to KY; KY has stringent controls, IN has basically nothing; IN consumed 34.5-47% of KY NAAQS, but only contributed 3% in nonattainment areas; 3% did not significantly contribute to nonattainment
Issues for interstate pollution from Air Pollution Control Dist:

· Margin for growth is not protected by the statute – only prohibits pollution that prevents attaining or maintaining NAAQS
· KY could have not imposed stringent standards or rushed to get economic growth that would consume the margin

· This creates a first in time principle for how to allocate the marginal room for growth of emissions

· KY can set more stringent ambient standards, but §110 can only be invoked for violating federal NAAQS

· How much is “significant”?  The court said 3% was; defers to EPA – might go other way if they said 3% was significant

· Solution:  want to meet NAAQS most cheaply; find out who has less stringent controls and impose more stringent on them; works for nonattainment (significant language) but harder for PSD

· Paradigmatic justification for federal regulation is interstate pollution – but we botched it with the CAA

Other CAA cases:

· Virginia v EPA (DC 1997) – SIP call for dealing with ozone effectively required adopting CA’s stringent auto standards; court held EPA could not condition approval on adoption of EPA standards – state has to have control of sources
· Virginia v Browner (4th 1996) – court upheld EPA sanctions for deficient SIP – highway funds; offsets; FIP
· NY v EPA (7th 1983) – NY challenged EPA approval of IL SIP revision – SO2 emissions would affect downwind; NY says must consider impact of entire SIP, but court says EPA can decides just to consider impact of single source

· Alliance for Clean Coal v Bayh (7th 1995) – IN legislation to require local utilities to use local HS coal overturned for violating Commerce Clause – basically a protectionist measure

B. Clean Water Act (CWA)

Purpose - §101
· Objective is to restore and maintain chemical, physical, and biological integrity of Nation’s waters

· Goal is no effluent discharges by 1985 (ha!)

· Fishable, swimmable wherever attainable by 1983

· Discharge of “toxic pollutants in toxic amounts” prohibited

· How much weight should be give to the preamble?  Goals/benchmarks or hard targets? Agency treated as non-binding, and courts accepted this
· Effluent Limitations

Broken down by types of sources and by timeframe:
· On existing sources

· By 1977, “best practicable control technology currently available” (BPT) - §301(b)(1)(A)

· By 1983, “best available technology economically achievable for such category or class” (BAT) - §301(b)(2)(A)

· On new sources
· “standard of performance” reflects “best available demonstrated technology, processes, operating methods, or other alternatives, including, where practicable, a standard permitting no discharge of pollutants” - §306(a)(1)

§301(a) – requirement for setting effluent limitations 

§304 – establishment of guidelines for how standards are set

§306(b) – EPA must create list of categories for new sources and specify standards of performance for them
§402 – EPA authorized to issue permits for point sources; EPA review of State plans to issue permits

Categories of sources:  statute requires for new sources (§306(b)) and for BAT (§301(b)(2)(A)); Dupont requires for BPT

DuPont v Train (1977):
· Issue was how effluent limitations are set – different than NSPS under the CAA; EPA makes regulations for categories
· BPT – §304(b)(1)(B) – consideration of cost along with other factors; Congress concerned more about cost because these standards would be imposed so quickly; standard must pass CBA (though each individual source need not); requires FDF variances because can’t get for §301(c), (g)
· BAT - §304(b)(2)(B) – cost is not as prominent – only consideration factor; more like CAA – does not require CBA

· New sources - §306 – no provision for variances, must meet standards of best available demonstrated control technology

	
	
	
	Variances

	Standards
	Federal
	Categories
	301(c)
	301(g)
	FDF

	BPT  (to be met by 1977)
	Yes, DuPont
§301(b)(1)(A)
	Statute is unclear but DuPont says it wouldn’t make sense for BPT and BAT to be different in that respect
	No, see 301(c) and Crushed Stone
	No, BPT is the min req to get a 301(g) variance
	Yes, required by Dupont

	BAT (by 1983)
	Yes, DuPont
§301(b)(2)(A)
	Yes: statute is clear: §301(b)(2)(A)
	Yes, see 301(c)
	Yes
	Permissible, see 301(n)

	New source (§306)
	Yes—306(b)(1)(B)
	For “categories”, and within them, distinguished by classes, types and sizes—306(b)(1)
	No, DuPont
	No
	No?  Less meaningful  because you can plan knowing the standards


· Variances

Variances can be granted by EPA under §301(c) or §301(g):
· Applies only to BAT – BPT is minimum required for §301(g) variance and §301(c) does not allow either (Crushed Stone)

· §301(c) – variances for §302(b)(2)(A) sources (BAT) – maximum control economically possible, must make reasonable further progress toward elimination of discharge of pollutant

· No variances for new sources – DuPont
· Fundamentally different factors (FDF) - §301(n) – allows for alternative standard for BAT (statute) for for BPT (DuPont); fundamental difference for facility – not including cost; information on difference must be submitted during N+C rulemaking; no less stringent than justified by fundamental difference; no non-water quality adverse impacts
Chemical Manufacturer’s Assn v NRDC (1985) – issue is whether FDF variances are modifications or subcategories; court agreed with agency that they were subcategories, but did not require N+C rulemaking procedure; Congress responded with §301(n) – want parties to provide all factors up front when setting effluent limitations rather than wait and seek variances
EPA v National Crushed Stone Assn (1980) – issue is whether economic inability to meet costs is grounds for a variance from BPT; BPT is the starting point for RFP under §301(c); BPT requires sources to meet standard or close – it is minimum standard 

· Control of Nonpoint Sources

§208 – provides for area wide waste treatment; not very effective
§319 – states prepare plans for dealing with pollution from non-point sources to be approved by EPA; like SIPs for CAA; enforcement difficult and opposition to federal land use controls; huge remaining problem – point sources controlled well
Options for dealing with non-point source pollution:

· Require sources to achieve best management practices – things like agriculture
· Difficult to measure water output from nonpoint sources
· Regulate purchase of pesticides and fertilizers – make sure people aren’t using too much

· Land use controls very unpopular, but aren’t all regulations

· Self-reporting issues, but it does pretty well for income tax returns

· Marketable permit scheme

· Could allow trades between point and nonpoint sources – strong incentives for nonpoint to find ways to ↓ pollution
· Market could only be as broad as watershed – national market would not make sense

· Units could be for particular pollutants or in terms of environmental degradation

· Hard to see what reductions come change in mgmt practices; might use modeling or require reductions before trade

· Interest in this type of system, but not much action to this point; gov’t has not actively aided these markets
· Water Quality Standards

Ambient water quality standards – uses designated for each body of water and specific criteria levels set for each pollutant; feds can impose stricter standards if ambient standard not met by effluent standards; different than NAAQS for CAA
· States set standards; standards set for each body of water
· Uses: fishable/swimmable (highest); navigable, agricultural, industrial (lower); waste disposal (banned)

· Not as concerned about race to the bottom – existing point sources must still meet federal effluent limitations

· States must protect existing uses – cannot degrade to lower uses; like PSD but without increment

· Regs §131.3(g) – use attainability analysis for achieving fishable/swimmable; includes consideration of economic factors

· State must send standards to EPA for approval under §303(a)(3); if EPA disapproves can set standards under §303(b)

· §101 – strong statement of goals; but §303(c)(2)(A) lists uses other than fishable/swimmable, so those should be allowed
· Minimum uses – if states meet these minimum use requirements, they don’t have to do much else

· Nondegradation - §131.12 – existing uses must be protected; may degrade down to use if needed for economic growth; full water quality protected for outstanding natural resource like Nat’l Parks, wildlife refuges, etc.

· Criteria – maximum concentration of pollutants that support uses; EPA guidelines but states have their own controls - §301(b)(1)(C); no grandfathering but nonpoint sources are biggest challenge long-term
Total Maximum Daily Loads (TDMLs) – §303(d) – if effluent limitations not sufficient for meeting water quality standards, then states set TDMLs for individual pollutants

National Pollution Discharge Elimination System (NPDES) – permits issued under §402; impose effluent limitations necessary to comply with state water quality standards and §301 effluent limitations
· Interstate Pollution

States may set more stringent standards than EPA effluent standards under §301(b)(1)(C)
Arkansas v. Oklahoma (1992) – EPA can deny a permit only if there will be a detectible impact downstream; states can have better than fishable/swimmable with EPA support (compare to CAA); potential loophole – what is detectible?
· Comparing CWA to CAA
How would we do this if starting from scratch – want to regulate pollution ex ante

· Less grandfathering than in CAA – more like CWA
· CWA should set federal criteria for meeting water quality standards – like the CAA does with NAAQS

· Set aggressive goals but use different tool like trading to reduce costs of compliance

· Clarification/simplification: more consistent terms (BACT, LAER, etc); streamline overly complicated statutes

· Citizen suits – viable under CWA but not CAA; might make it easier under CAA to get better enforcement

· Differences between water and air:

· Threshold pollutant in water – need to meet standard or fish will die; might want NAAQS instead of just limitations

· Less dispersion through water – easier to track pollution and don’t need as much modeling as for air

· Harm is different – can’t escape harm in air but can avoid polluted water

Other CWA cases:

· NRDC v Costle  (DC 1977) – court allowed EPA to exclude many categories from definition of point sources based on administrative difficulty in dealing with everything covered by statute
· US v Plaza Health Labs (2nd 1993) – person dumping vials of blood in river cannot be point source; rule of lenity
· Pronsolino v Nastri (9th 2002) – upheld EPA authority to require states to designate body of water with insufficient pollution controls and set TDMLs under §303; applies even if waters not subject to effluent limitations b/c nonpoint

C. Resource Conservation and Recovery Act (RCRA)

Ex ante regulation for generators, transporters, TSD of hazardous wastes; contract to CERCLA which is ex post
TSD Facility – transportation, storage, and disposal 

American Mining Congress v EPA (DC 1987) – EPA wanted to regulate recycled material; all “hazardous waste” must be “solid waste” so turned on definition of “solid waste” - §1004(27) – “other discarded material”; court says recycled material is not discarded; EPA wanted to prevent harm from material being stored improperly while waiting to be recycled

Reponse to AMC – DC Circuit limited in AMC II; 5 factor test for recycled material: typical industry behavior, replaces raw material, relation to principal activity of facility, safe handling of material before reclamation, length of time of accumulation
Hazardous waste - §1004(5) – solid waste or combination of wastes that is harmful to health

· Characteristic waste – defined as hazardous based on characteristics: ignitability, corrosivity, reactivity, toxicity
· Listed waste – EPA maintains a list of materials deemed hazardous; not exclusive because of characteristic wastes

· Mixture rule – any mixture of a listed waste with another solid waste is itself considered hazardous waste

· Derived from rule – wastes derived from TSD of listed waste are deemed to be hazardous wastes

City of Chicago v EDF (1994) – is ash generated by incineration of household waste hazardous waste? Regulatory exception makes household waste not hazardous; court held incinerator to be a generator of hazardous waste, but not a TSD

TSD Facilities:

· Sometimes treatment of hazardous waste deemed not treating hazardous waste – bad situation

· Complicated statute and cases – strong candidate for Chevron deference; often turns on meaning of “discarded material”

· Different provisions apply to TSD facilities and generators of waste – want to avoid TSD status if possible
· Cumbersome ex ante nature of regulation – contrast to ex post liability of Superfund to transmit incentives for proper care

D. Comprehensive Environmental Response, Compensation, and Liability Act (CERCLA)

· Liable Parties

Potentially Responsible Parties (PRPs) - §107(a) – 4 categories:

· Current owner - §107(a)(1) – only apply to current owner or would be overly broad and swallow (a)(2)

· Past owner or operator at time of disposal - §107(a)(2) – depends on when “disposal” occurss; only some past owners liable

· Generators - §107(a)(3) – people who “arranged for disposal” or transport of hazardous waste; 

· Transporters - §107(a)(4) – limited to those with input into selection of the site – “selected by”

· These are liable when there is a release or threatened release of hazardous substance (not just waste) causing response costs

· Response costs - §101(25) – removal, remedial, and enforcement actions related to the release

· Removal - §101(23) – short-term fix to prevent a threatened release or further contamination

· Remediation - §101(24) – long-term cleanup of the site; much greater cost than removal

· Hazardous substance – very broad definition, no issues like in RCRA for what counts as this

Scope of liability – what are the PRPs liable for?

· All removal and response costs incurred by gov’t not inconsistent with NCP - §107(a)(4)(A); need not be part of NCP

· National Contingency Plan - §104 – EPA promulgated guidelines for how cleanup should be done; mostly procedural

· Any other necessary costs incurred by another person consistent with NCP - §107(a)(4)(B); has to be part of NCP; incentive for private parties to conduct cleanup themselves and then recover costs from other PRPs

· Damages for injury to or destruction of natural resources - §107(a)(4)(C); limited to what is “controlled by” US - §101(16)

· Costs of health assessment or health effects study - §107(a)(4)(D); does not include personal injury – that is toxic tort action
Standard of liability – Statute does not mention standard of care; §101(32) – liability refers to standard under CWA §311 – courts had interpreted this as strict liability
Causation and defenses – 

· Basically no causation requirements; ordinary tort principles do not apply; all the work is done in definition of PRPs

· Defenses in 107(b) – defendant bears burden of showing release was caused solely by: 1) act of God; 2) act of war; 3) intervening act of 3rd party; or 4) combination of those

· Most of the arguments are made about 3rd parties:

· Must take precautions against foreseeable acts or omissions – depends on circumstances; known problem has ↑ burden

· Must take due care with hazardous substances – if you discover hazardous substance must take steps to prevent release

· Does not count if act or omission is in connection with a contractual relationship with the 3rd party; can apply directly or indirectly; don’t want generators off the hook by contracting with transporters; land contracts may or may not count

Owner - §101(20) – complicated definition and issues

· Local gov’t isolated from liability when title passes to it through law; previous owner liable in cases of foreclosure, etc

· Intermediate owners – certain level of knowledge about suspected hazardous material makes liable for selling

· Private parties can save 20% on cleanup costs – want incentives for them to do so

· Risks to private party in cleanup: might not be able to recover from other PRPs; must be consistent with NCP; brings attention to problem; possibility of residual contamination gov’t does not allow; 

Generators – those who “arranged for disposal” of hazardous substance

US v Aceto Agricultural Chemicals Corp (8th Cir. 1989) – hazardous material generated as byproduct of processing of pesticides sent by Aceto to another facility; waste generated was part of arrangement for processing; Aceto had control over process
Hines Lumber v Vulcan Materials (7th Cir. 1988) –party has to transact in hazardous substance “in order to dispose of” it
Conflict between Aceto and Hines for meaning of “arranged for disposal” – raises issues of whether manufacturer should be liable for disposal of his product; similar to RCRA debate over “discarded material” – distinguish product with value 

Cooper Industries v Aviall Services (2004) – private party cleanup – sued for contribution under §113; Court held that can only seek contribution during or following suit under §106 or §107; there is a question as to whether you can sue for contribution under §107 – might have to sue for cost recovery and then let them sue you for contribution; cost recovery invokes joint and several liability, while contribution invokes equitable powers of court to distribute the burden among the parties
Key Tronic (1994) – court found an implied cause of action for cost recovery under §107; some courts have held §113 forecloses contribution under §107 – separate causes of action under §113 and §107
Issues for private party cleanup:

· Want to provide incentives for this to occur because it lowers costs and takes burden off of EPA – avoid extra disincentives

· Cost recovery under §107 allows party to offload costs onto another party through J&SL; contribution under §113 mitigates

· Indemnification - §107(e) prevents a party from avoiding liability by an indemnification agreement; this would be bad if the indemnifier is insolvent; but party can still make private agreement for indemnification if liability arises
· Land Transactions

“Contractual Relationship” definition – innocent owner defense - §101(35)

· Initially had to show release caused solely by 3rd party; question of how far “directly or indirectly” extended in §107(b)(3)

· §101(35)(A) – main point is that facility acquired after disposal and purchaser did not know or have reason to know that hazardous substance was disposed of at the facility

· Also provides exceptions for gov’t that acquires land through operation of law or for owner in inheritance or bequest

· Innocent owner defense is not really a defense itself but gets you out of the exception to the 3rd party defense – exception to the exception – still have to exercise due care and take precautions against foreseeable event
US v Pacific Hide & Fur Depot (D Idaho 1989) – here a family owned business caused release of PCBs; issue was whether defendants who acquired their interest after disposal and had no control over operations had conducted “all appropriate inquiry”; the defendants had not conducted any inquiry, but court said that was sufficient in this context – EPA argued no inquiry could never satisfy §101(35)(B) requirement for innocent owner defense

What if you did not conduct all appropriate inquiry and you are in a contractual relationship?  

· Can argue the act or omission did not occur in connection with your contractual relationship – but might be overbroad

· Westwood goes pretty far in allowing this argument – maybe not so bad but does not consider unintended consequences 

Westwood Pharmaceuticals (2nd Cir 1992) – defendant was seller who argued that unforeseen construction activities by the buyer were not “in connection with” the sale of the land; court agreed – requires more than mere contractual relationship; §101(35)(A) written to protect buyer not seller, but land contract arguably not directly connected to construction; still require due care and proper disposal under §101(35)(C); relied on §107(b)(3)
Disposal - §101(29) – spilling, leaking of hazardous material or any placement on land in a way that it may enter environment

· Important for innocent owner defense – if disposal continued after purchase then land contract is a contractual relationship

· Prior owners only PRPs if disposal occurred while they owned the property - §107(a)(2)

· Certain forms of leaking are included if the substance can enter environment (soil, groundwater, air); if leak is contained somehow so it cannot enter environment, then it is not disposal

· Release would clearly be disposal but disposal might not be release; leak would be both disposal and release; placing barrels might be disposal but not release

· Problem – disposal should require some kind of act or omission, not just passive leaking; there must always be release for there to be liability, so if release is always disposal you cut off the defense in §101(35); courts have split on this
· Use of Joint and Several Liability

Lenders – banks are held responsible when they extend mortgages to contaminated property only if they participate in mgmt
· §101(20)(E) – owner not liable if they hold property only to protect security interest and do not participate in management
· Problem – banks either participate in management or sit back and eventually foreclose – in both cases they are “owners”

· Foreclosure – still not an owner if you don’t participate in management; must continually seek to sell property – difficult because required to give full disclosure and who would want to buy contaminated property?

· Courts had split over what “participate in management” meant – so Congress stepped in with §101(20)(F)

· “Participate in management” - §101(20)(F) – must actually participate, not just have capacity; narrow interpretation gives banks broad discretion to protect their interests

· We want to send proper incentives for banks – before and after foreclosure:

· Pre-foreclosure: banks already have some incentive because they suffer loss; additional incentive might discourage investment involving hazardous materials; can be externalities if buyers insolvent and banks not liable; might be best to let banks off the hook only if they impose standards; banks could do environmental assessments to identify problems
· Post-foreclosure: banks want to foreclose in case EPA cleans up the site; banks liable if they sell without disclosure
· Chemical companies did not want this – they wanted more deep pockets; banks won – interesting public choice story

Joint and Several Liability – applies unless a PRP can show that harm caused by them is divisible – from regular tort law

· Defendant may be held liable for entire cost; may seek contribution from other PRPs based on Gore factors

· Harm is factually indivisible so all parties liable, but equitable factors can be used to apportion liability

· Gore factors (Vertac Chemical): 

· Ability of parties to show that their contribution to harm can be distinguished

· Amount of hazardous waste involved

· Degree of toxicity of hazardous waste

· Degree of involvement in generation, TSD, or disposal of the hazardous waste

· Degree of care exercised by the parties with respect to hazardous waste, taking account of characteristics of the waste

· Degree of cooperation with Federal, State, or local officials to prevent any harm to public health or environment

· Settlements – must allow party to avoid contribution when it settles; statute requires pro tanto rule over apportioned share
· Assume 2 parties equally liable for $100, and 1 party settles for $10

· Pro tanto – remaining parties liable for their share of the remaining costs - $90; total cost recoverable
· Apportioned share – remaining parties only liable for their proportion of the costs - $50; this leaves some unrecovered
· If only some identified barrels are leaking, not sure if there is J&S liability; solvent, responsible dumpers might operate on their own or demand their barrels be kept separately – could be good or bad
· de minimis contributors - §122(g) – for when amount of hazardous waste contributed was small compared to total; litigation costs would be higher than liability; controversy – big PRPs want more parties to share burden, but small PRPs would lobby for weakening CERCLA; transaction costs high but not more than anywhere else

· Cleanup Standards

Superfund – this is the pot of money raised through taxes on chemical industry to pay for cleanups; 
· Pays for cleanups in advance before costs recovered from PRPs

· Also pays for cleanup costs that cannot be recovered from insolvent or unidentified PRPs

Alternatives to CERCLA:

· Without liability regime, owners would walk away and generators have no incentive; toxic tort might compensate neighbors but not pay for cleanup; cleanups can be too expensive for many private parties – need all PRPs to cover
· Gov’t could pay for cleanups – through general revenue or special taxes on chemicals industry; best for old sites

· Incentives still transmitted to old sites: cleanup yourself to reduce costs; precautions against release; early response costs to avoid remediation; generators invest in monitoring and cleanup; not full incentives but at least some

· Weakening liability would require increasing taxes – that is less popular than Superfund

National Priorities List (NPL) – ~1200 most contaminated sites in country based on score from Hazard Ranking System (HRS)
· EPA can only do remediation on those sites; can do removal at any site

· Process – very long; often takes at least a decade before work begins
· CERCLIS – database for every site brought to attention of EPA

· Preliminary assessment – round of initial screening

· Site inspection – if anything serious found ranking determined by HRS

· If high score on HRS – added to NPL

· Remedial Investigation / Feasibility Study (RI/FS) – if shows serious problem EPA issues a Record of Decision (ROD)

· ROD lists options for cleanup – usually there are 5 and EPA picks the second-most expensive

· Remedial Design / Remedial Action (RD/RA) – planning for and actual cleanup; after this site is delisted from NPL
Hamilton & Viscusi, Calculating Risks – article on cleanup costs
· Claim is that large part of the risk is from future residents on the site itself – why not just keep people from living there?
· Saving life at $100M/life – and this is highly speculative; high price tag even if it weren’t unlikely to help

· But don’t want industry to get off by destroying land – they did something wrong and should pay to fix it

· Restrictions on land tend not to be effective in long run (dead hand) – pressure on land can undo restrictions

· Protect interests of future generations – should feds or local gov’t do this?  Locals protect them b/c also ↑ property value

· Might be better to build clinic for community than cleanup site – why not let them bargain for this?
Cleanup Standards - §121

· Prefer treatment to permanently and significantly reduce hazard - §121(b) – least preferred is offsite transport w/o treatment

· Must meet any standards legally applicable or relevant and appropriate requirement (ARAR) - §121(d)(2)(A)(i)

· For SDWA – CERCLA uses the more stringent goals; seems odd to require cleaner here than for drinking water…
· §121(b) – must be cost effective cleanup, and ROD must provide range of alternatives

Brownfields – how to encourage brownfield development to get some useful activity and remove hazard for sites not on NPL?

· Comfort letters – before bona fide purchaser exemption; gov’t would exempt redeveloper from liability

· §107(r) – exemption for bona fide prospective purchasers so long as they do not impede cleanup activity

· “Bona fide prospective purchaser” - §101(40) – disposal before acquisition; all appropriate inquiries; provide notice; exercise due care; full cooperation and assistance for response actions; not a PRP if you can establish this
· Need incentives for cleanup because sites not on NPL get no ROD and comfort letters are uncertain

Other CERCLA cases:

· US v Olin Corp. (11th 1997) – Commerce Clause challenge to CERCLA after Lopez failed

· NY v Short Realty (2nd 1985) – strict liability for PRPs; current owner always liable – no defense for 3rd party
· Bestfoods (‘98) – corporation not held liable for subsidiary actions unless corporate veil can be pierced b/c directing control
· O’Neil v Picillo (1st 1989) – upholds fairness of holding PRPs jointly and severally liable where harm indivisible
· AKZO Nobel Coatings v Aigner (7th 1999) – applies pro tanto approach to CERCLA liability when parties settle
E. National Environmental Policy Act (NEPA)

· Overview
· Goal was to elevate environmental concerns so they are considered equally with others like economics

· §2 – nothing too specific, just broad statement of purpose

· §101 – general policy in (a) and responsibilities of federal gov’t in (b); could be read as onerous substantive standard, but we have other statutes to provide the substance; NEPA read as just procedural

Environmental Impact Statement (EIS) – required by §102(2)(C)

· Applies to all agencies of federal gov’t, but not to states and local gov’t (many have their own mini NEPA though)

· Must prepare for 1) proposals for federal legislation or 2) major federal actions that significantly affect human environment
· Most litigation is around adequacy of EIS on procedural grounds or requirement to produce an EIS

Calvert Cliffs v Atomic Energy Commission (DC Cir 1971) – AEC regulation said EIS must be prepared and then accompany application through review process; court said this was not sufficient – agency must develop EIS and consider impacts to environment even if no one raises the issues; agency decision can be challenged under APA A+C standard of review
Strycker’s Bay (1980) – HUD considered alternative sites for low income housing but did not chose because of delay; 2nd circuit said substantive decision not allowed under APA – could not make decision based on delay; Court reversed – said NEPA primarily procedural, so no substantive grounds for challenge under NEPA

Proposals for legislation – when can one challenge under NEPA?

· NAFTA – US Trade Rep conducted negotiation but President submits to Congress
· Only final action was by President, and his actions are not subject to review under NEPA

· No citizen suit provision under NEPA – must bring suit under APA to challenge final decision

· This focus on “final action” under APA may have made proposals for legislation under NEPA inoperable

Point of a procedural-only NEPA after Strycker’s Bay:

· Driving up cost of agency action focuses them on important actions – but could preclude good actions as well
· Litigation costs and threat of delay provide incentives to mitigate environmental harms and avoid lawsuits

· Provides information to public as well as agencies – good for political purposes; provides transparency in government

· Agencies had to hire scientists to complete EISs, these were younger and more liberal and impact agency culture

· Timing and Scope Issues
Kleppe v. Sierra Club (1976) – Interior developed national program for coal development with EIS but did not want to create EIS for a regional plan; regional EIS might be important because individual actions might not be major federal actions or might not have significant affect on environment; cumulative and synergistic impacts – might mean projects should not go forward; court says no EIS required until there is final action – even if action likely and impacts will be significant
Thomas v. Peterson (9th Cir. 1985) – forest service wants to treat decision to build road separate from decision to allow logging; court rules these are connected and cumulative actions – must have comprehensive EIS; decision to build road would make no sense if they did not then permit logging
Council on Environmental Quality (CEQ) – regulations defining connected or cumulative actions:

· Connected actions – 1) automatically trigger another action that would require an EIS, 2) cannot or will not proceed unless other action taken simultaneously, or 3) interdependent parts of larger action
· Cumulative actions – actions that when viewed together with other proposed actions have cumulatively significant impact

Hanly v. Kleindienst (2nd Cir. 1972) – A+C review over decision not to prepare an EIS when building jail in lower Manhattan; review of action based on extent of effects beyond normal in area and absolute quantitative level of effects; court requires procedure before a finding of no significant impact – basically mini EIS that has become EA for cases in gray area; Friendly dissent – thinks agency should do nothing if no effects, but if close should do a full EIS
How do agencies decide to proceed with a project?
· Agency that wants to do project must prepare EIS – why this agency and not one with expertise? 
· Agencies want to avoid an EIS if they can, but also want to avoid cost and delay of litigation; cost of EIS is in $100M range

Vermont Yankee (1978) – NRDC argued that energy conservation must be considered as alternative to building nuclear power plant; after OPEC crisis and Carter call for conservation; court says “alternatives” is evolving concept – look to whether conservation was well known or understood at the time; Court defers to threshold test of AEC – parties must explain significance of real alternatives; states had determined they needed more energy – not AEC decision

Scope of alternatives – must agencies consider projects outside the bounds of their authority? AEC should consider not the alternative of no plant and continued energy usage patterns, but of no plant and reduced consumption

Sierra Club v. Army Corps of Eng (2nd Cir 1983) – Westside highway – issue was quality of EIS; rare case where court says analysis not sufficient; inaccurate information about juvenile striped bass on Hudson made EIS inadequate; supplemental EIS required when new information comes to light early enough in process

Marsh v Oregon Natural Resources Council (1989) – dams in OR, new information said adverse impacts would be greater than thought before; court holds new information must be considered when remaining federal action would have significant impact; probably sliding scale – later information greater harm required to stop project
Full consideration – worst-case scenario initially required by CEQ regs, and Save Our Ecosystems required agency to assess risk of pesticide use as if they were carcinogens; CEQ regs now require just statement and estimates of uncertainty

Standard of review – A+C review under APA – very deferential standard; statute does not provide another standard, but courts could have come up with one (Chevron as background); role of courts is limited, so agencies have ability to resist NEPA duties

Evaluation of NEPA’s effect:

· Lots of litigation and some projects stopped – this has been good and bad
· Hard to know if agencies are making better or worse decisions – study would be very difficult

· Empowerment of environmental groups and environmental interests within agencies

· Generates data and raises public awareness of the effects of government actions

Other NEPA cases:

· Sierra Club v Peterson (DC 1983) – finding of no significant impact for oil leases without No Surface Occupany Stipulations was not supportable – required preparation of EISs
· Metcalf v Daley (9th 2001) – NMFS supported Makah petition to get exception to whaling ban; agency must prepare EIS before committing itself to action

F. Endangered Species Act (ESA)

Definitions - §3
· §3(6) – “endangered species” – in danger of extinction throughout all or significant portion of its range

· §3(20) – “threatened species” – species likely to become endangered in the foreseeable future

· §3(13) – “person” – includes state or fed gov’t as well as private persons
· §3(15) – “Secretary” – means Interior for land or freshwater species, Commerce for marine species, Ag for some plants
· §3(5) – “critical habitat” – geographic areas found essential for conservation; includes where found now and other areas essential for survival; does not normally include everywhere species might occupy

· §3(19) – “take” – means to harass, harm, pursue, hunt, shoot, wound, kill, trap, capture, or collect

Citizen Suit Provision - §11(g) – can bring suit against any person alleged to be in violation of ESA or against Secretary for failure to perform non-discretionary duty; violation of regs also basis for a claim
Does the ESA reflect human-centered or nature-centered perspective?

· Human-centered: protect species to extent valuable to us; precautionary approach – don’t know value of species now; God Squad permits balancing of costs and benefits; 
· Nature-centered: strong moral component; protects all species without considering their value to us; easier to argue for protecting individuals than species – ESA is not designed to protect ecosystems

· §4 - Listing

Secretary delegates to FWS for land and freshwater species, NOAA Fisheries (NMFS) for marine species
· Cost does not play an explicit role in listing decision – supposed to be based on best scientific information available

· Critical habitat supposed to be designated concurrently with listing - §4(b)(2) – based on best available scientific info

· Critical habitat may be excluded if benefits of exclusion outweigh net benefits of designation (cost consideration)

· Provides additional protection under §7(a)(2) – action cannot destroy or adversely modify critical habitat

· Might affect §9 – adverse modification of habitat could be seen as “harm” in the definition of “take”
· §7 – Federal Action

Applies to federal action – does not distinguish between threatened and endangered species
· §7(a)(1) – affirmative obligation to help species recover; not used much

· §7(a)(2) – no jeopardy requirement – federal action must not place species in jeopardy of not surviving
TVA v. Hill (1978) – Tellico Dam in TN delayed under NEPA until endangered snail darter found; FWS listed snail darter; hard case because dam nearly built and injunction would waste money; court made strong statement affirming tough standards of ESA; rejects balancing of costs and benefits – clear mandate from ESA to preserve species
Aftermath of TVA v. Hill – 

· Congress added §7(h) and the God Squad, which met and decided not to allow the project to proceed

· Later Congress exempted the dam from ESA with an appropriations rider – dam was built but snail darter found elsewhere

Consultation Process – outlined in Thomas v Peterson – FW plan to build roads and log affects endangered gray wolves
· Agency proposing action must inquire of FWS if endangered or threatened species present

· If species present, agency proposing action must make biological assessment to see if species likely to be affected

· If likely to be affected, FWS must prepare biological opinion (BO)

· If FWS finds no harm, action may proceed; FWS may still require measures to minimize impact of action

· Agency may proceed if FWS suggests alternatives that can avoid the harm

· FWS can stop project if it will jeopardize species or modify critical habitat; different from NEPA b/c FWS decides

Roosevelt Campobello (1st Cir 1982) – construction of oil refinery and marine terminal in ME required federal permit; possible danger of oil spills – threat to whales and bald eagles; required to use best available scientific evidence under §7, but Coast Guard did not want to do real-time simulation if project might not be approved; court does not allow permit to issue without test

Best available scientific evidence – cost of study might not matter; likelihood of harm is important; deference given to agency as to whether data needed; if FWS, EPA, others think it is important, that might matter
Carson-Truckee Water Cons Dist (9th Cir 1984) – agency refused to sell water for reclamation to help fish; relied on §7(a)(1) as shield to support decision to affirmatively help species; 

Can §7(a)(2) be used as sword to force agency to take action to help species? Extremely difficult to get review of agency inaction; better to have some action so you get A+C review, which is still tough standard; more likely as shield than sword

· §9 – Prohibition on Takes

Applies to all action, not just by federal government – includes private party action
· §9(a)(1) – applies only to endangered fish and wildlife

· §9(a)(2) – applies to endangered plants; less protective standard

· Federal gov’t is a person so this applies to them in addition to §7

· §9(a)(1)(B) – no take provision – definition from §3 important – includes “harm”
· Interior regs defined “harm” to include significant habitat degradation that actually kills or injures wildlife by significantly impairing breeding, feeding, or sheltering

Palila cases (9th Cir) – state harmed endangered bird by allowing non-native sheep to eat shoots of tree that provided habitat

Babbitt v. Sweet Home (1995) – loggers in NW might cut down habitat of spotted owls; issue was “harm” regulation; Stevens uses dictionary def of harm and purpose of ESA to support agency regulation, says must include indirect harms or incidental takes make no sense; O’Connor reads proximate causation into regulation – requires harm to identifiable animals living today, wants to overturn Palila; Scalia shoots down Stevens’ argument about incidental takes, but focuses on common law definition of “take” instead of meaning of “harm” in statutory definition
Kansas man dug up virgin prairie – no violation of §9(a)(2) because does remove and reduce to possession but land not under federal jurisdiction; highlights different protections for plants and animals – does not really make sense
· §10 – Exceptions – also §7(h)
§10 – Exception for incidental takes
· §10(a)(1)(B) – can get permit for incidental take; must also create Habitat Conservation Plan

· §10(a)(2)(A) – “habitat conservation plan” – 

God Squad exemption - §7(h)

· Committee that can decide a federal action may proceed even if it jeopardizes an endangered species

· 7 members serve on the Committee - §7(e)(3) – Ag, Army, EPA, Interior, NOAA, Council Econ Advisors, State reps

· Takes 5 of 7 members to approve; high standard, but not many votes for species on committee
· Report under §7(g)(5)  must show there are no reasonable or prudent alternatives

· Action must be in public interest on a regional or national basis

· Benefits must clearly outweigh the costs; should be net benefits; this is CBA – have to place some value on species
G. Environmental Enforcement

Audits – want to provide incentives for these to happen so that violations will be detected and corrected
· Parties in better position to monitor and detect, so let them lessen fines and avoid future violations
· Some states provide immunity for audits – EPA fights against this but tries to provide other incentives like reduced penalty

· Can’t reduce fines too much or lose incentive to comply – EPA reduces gravity-based but fines economic benefit

· Want incentives for: regular audit program; voluntary discovery, prompt disclosure; correction and prevent recurrence

· Incentives: no recommend criminal prosecution; no or reduced gravity-based penalties; no routine requests for reports

· Companies that care about environment are more likely to do audits – can focus enforcement on others for most part

Sierra Club v Cedar Point Oil Co (5th Cir 1996) – company dumped produced water into Galveston Bay for many years; max fine of $25k/day for total of over $20M; district court assessed fine of $186k – the economic benefit; company did no audit and had other aggravating factors, so district court should have fined way more than $186k, but standard of review is abuse of discretion; trial courts have great discretion in setting fine – hard to show they did not “consider” factors
Harmon Industries (8th Cir 1999) – issue of overfiling; EPA delegated to state to administer RCRA hazardous waste program; company had dumped vials of chemicals for years, but state was going to settle and let them off easy; court says EPA would have to revoke the delegation and take over program; EPA can only bring action after giving notice if state does not intervene
Alternative to Harmon – could say that state permits have same force as EPA but that “in lieu of” language in §3006(b) did not give state priority over EPA; EPA still required to give notice; important to look at incentive; not really an option for EPA to withdraw the delegation b/c unhappy with enforcement of one case
Criminal enforcement – even though there are broad provisions for civil penalties, need criminal to get better compliance

· Monetary penalties are really shareholder’s money – not much incentive unless party is major shareholder
· Align incentives of those who control behavior – make employee act against wishes of employer; encourage whistleblower

· Reserve for most egregious violations – people who cover up or impede investigation; people don’t see as “real” crime

· Express moral condemnation of activity that endangers public; fines are cost of business, criminal sanctions stronger

· Insolvent companies – those going bankrupt have no incentive to avoid harms; criminal prosecution ↑ deterrent effect

Weitzenhoff (9th Cir 1994) – wastewater treatment employees bypassed monitoring to dump sludge into ocean near beach; issue was whether they had to know they were violating the permit or just know they were doing the act of dumping; public welfare statute means only had to know they were acting; might require an affirmative act; dissent says this reading is overbroad, would have to rely on prosecutorial discretion – open to abuse

H. Citizen Suits

Gwaltney of Smithfield v Chesapeake Bay Foundation (1987) – issue of whether citizen suit can be brought for purely past violation of CWA; §505 requires 60 day notice given to violator and state or EPA; court says can bring suit only if violation current or likely to recur in future; affirmative action to end violation likely enough to avoid liability; Scalia dissent caused confusion over what citizen must prove – seemed to require more
Incentives for bringing citizen suits:

· Fines go to US Treasury – not much incentive for private parties; can recover attorney’s fees

· Incentives to settle – can get consent decree that directs money to environmental charities (or just enrich lawyers); violator gets tax deduction and good PR
· Don’t allow for past violations – don’t want to interfere with selective gov’t (non)enforcement of laws – but gov’t can preclude citizen suit by bringing action and settling
Most citizen suits are brought under the CWA –Discharge Monitoring Report (DMR) that makes is easy to detect violations
Other Citizen Suit cases:

· Friends of the Earth v Laidlaw (2000) – citizen has standing because penalties can deter future violations

· Atlantic States v Eastman Kodak (2nd 1994) – NPDES permit acts as shield barring suit for pollutants not listed in permit
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