Employment Discrimination Outline

I. Historical Context

A. Employment at will doctrine (evolved from Lochner right to contract)

1. Unless specific contract, basic common law says that ER can fire an EE at any time for good reason, bad reason, no reason at all

2. Certain rights against firing only exist if they are in the EE manual (but usually say that those rights can be waived at will)

3. Courts struggle to insert fairness into these practices, via implied contracts, torts, but don’t want to enrage the ER community

4. Generally few rights for EEs, unless there is CL or statutory exception
5. Exceptions/Limitations

a) Rights against firing stated in employee manuals (but can usually be waived at will)
b) Tort of Outrage: cannot fire in a way that would enrage the community

c) State Laws: e.g.,  CA is aggressive in ALLOWING exceptions; NY is aggressive in DISALLOWING exceptions
B. EEOC (lives mostly in Skidmore land not Chevron deference land)
1. Originally, had no enforcement power. In 1972, Congress gave power to bring cases on behalf of individuals by systemic cases

2. Under-staffed & under-funded; brings own cases but criticized for not bringing big cases and losing some of the big ones they have brought

a) Doesn’t do much besides issuing “right to sue” letters

C. Pre-Title VII Issues

1. Prior discrimination- how much of efforts must remediate to correct for effects of THAT?

a) E.g., seniority systems which are facially neutral but tend to deprive of equal employment opportunities b/c denied jobs back then so less seniority now
2. How much do we want to litigate or just wait for private sector to take care of the problem? 

II. Title VII Statute
· §703 [Discrimination Because of Race, Color, Religion, Sex or National Origin] (a) & (b) basic meat- most imp language pg 155 statute book

· (a) Unlawful Employer Practices to:
· (1): fail or refuse to hire someone or discharge them or otherwise discriminate against w/ respect to: compensation, terms, conditions or privileges of employment b/c of race, color, religion, sex or nat’l origin
· Terms undefined—filled in by case law 
· (2): to limit, segregate or classify EEs or applicants for employment in any way which would deprive or tend to deprive of employment opportunities or otherwise adversely affect status as EE b/c of race etc. 
· **§1981 applies only to race; includes ALL contracts and typically is said to have identical substantive prohibitions as T7
· Race= “a family, a tribe, ppl or nation belonging to same stock” at least under 1981 Arab = race 
· Race for T7 = more modern definition but also includes nat’l origin and religion
· Color: normally means same thing as race; but might have intra-race discrim where darker skin is basis of disp treatment 
III. Civil Procedure for Employment Discrimination

1. take away: EE & ER know one another’s arguments pretty much from get-go—nothing is surprising; they bring all their cards to the table and judges- by “shared expertise” or by ruling on various motions will exert influence on what claims do and don’t survive; usually end up settling or being determined at sum judgment and if go to trial typically end up with only one claim 
2. pre-trial practice- serve to shake out for parties what’s going on- nothing usually comes up at trial for the first time 

a. notice pleading- before pretrial practice also certain amount of actual work that done by EEOC when claims first filed—before trial discovery P will know D’s arguments etc. 

i. despite the fact that claims are fuzzy, ok b/c you can amend pleadings

ii. motion to conform to evidence at trial stage 

1. these are later specification possibilities 

b. discovery—where most of smoking out of facts takes place

c. motions for sum judgment and other dispositive motions that effectively (until appeal) eliminate some possible claims while oking others to go to trial 

i. motion to dismiss stage can also amend pleadings 

d. pre-trial conferences in chambers in which judge or magistrate will press parties to find out what cases about and make recos in trying to settle case—shaping of trial tends to go on there

e. pre-trial memorandum( where finally theories parties want to take to trial and way in which accept evidence relating to those is laid out 

i. most cases settle at this stage if not sum judgment

ii. this is where make cases less confusing—multiple claims are permitted but tend to choose one or the other during this process 

f. motions in limine- evidentiary motions 

g. motions for judgment at various stages of trial 

h. jury instructions OR proposed findings of both fact and law if bench trial 

i. judges “shared expertise” re: strongest claims and likely conclusions tend to exert kind of coercion over cases as well 

ii. product in many cases- read facts and wonder why being presented as disp impact only as in Ward Cove and it’s bc something happened—motions, influence of judge, other evidence of non-discrim strong enough for employer etc etc before gets to supreme court 

IV. Individual Disparate Treatment Discrimination 
A. Defined: ER treats some people less favorably b/c of [insert protected class]; you need proof of motive but it can be inferred from the mere fact of different treatment –Teamsters 
B. Elements

1. Intent to Discriminate b/c of... 
a) Teamsters v. US (1977) (note: not a disparate treatment case)
· Definition: disparate treatment occurs when the ER simply treats some people less favorably than others because of their race, religion, sex, or national origin. Proof of discriminatory motive is critical, but can be inferred from mere fact of differences in treatment
b) Slack v. Havens (1975) (rule: discrim motive can be found by inference)
· Facts: Black EEs given heavy janitorial work not part of job description; One black woman brought back from another dept to work; White woman sent to other dept; 4 black women refuse to do assignment as not part of job descript( fired
· Rationale: white had less seniority & no bus. reason given why she’s excused; evidence= comments: ‘colored folks clean better’ ‘colored should stay in their place’

· Rule: can impute intent of agent- supervisor’s discrim conduct ratified by management 

· Beware probative value of his comments weaken over time- evidence rule
· Strongest evidence to Mal. NOT comments but swapping out W for B- looks like intention to assign job by race; she thinks would have come out other way had ER claimed insubordination 

· Remember: unequal treatment, in and of itself, is not statutory violation; must be because of the P’s race/sex/etc.

· Imputing intent: for incentive reasons, biased subordinate who sets in motion adverse action by independent decision maker STILL actionable- agency in most but not all jurisdictions 
c) Hazen Paper v. Biggens (1993) (rule: disparate treatment only proven when suspect classification is motivating factor for adverse action- not if other motivating factor- here vesting, not age
· Facts: Biggins hired @ age 52, fired at 61 right before pension vested (takes 10 yrs employment to vest which means access to ER $ put in retirement) 

· Claims: ERISA (prohibits discrim based on vesting) & age discrimination –better damages if won on ADEA-- equates yrs of service w/ age- usually older when vest 

· Rationale: he’s old when close to vesting but not necessarily always the case- (if start work at 20, then would be 29.999 at pre-vesting age, so under 40); purpose of ADEA to discourage stereotyping that productivity & competence decrease with age  (look at merit) - concern doesn’t exist if motivating factor not age (here, motiv. Factor is for ER to pay less $$), even if correlated

· Doesn’t rule on situation where vest based on age and not number of yrs served 
· ADEA has strict cut-off age: if 38 yr old fired, no ADEA protection and ER can actually say person was fired b/c of age

· But-for causation required for ADEA but not T7 (pg 13 note 2)

· Note: An ER can fire a worker for becoming less competent but not if a worker younger but with a similar level of competence would have been retained [see also BFOQ section below]
d) Unconscious bias: we may hold unintentional & unconscious biases- problem- do we count this as intent? We do count when act on stereotypes; open question what level of consciousness you need (things to think about: degree to which can change it if unconscious; how to prove, degree to which you think lots of discrim needs to be addressed and whether over/under effective regime- disp impact better COA?)
2. Adverse Employment Action (terms, conditions or privileges of employment)
a) What counts in t, c or p of employment?
· Hishon v. King & Spalding (1984) (at sum judg stage, so ct says if P’s allegations found true at trial, firms’ partnership consideration must be w/o regard to sex)
· Facts: female associate pissed b/c not considered for partnership
· Claim: implicit contract to consider for partner is a benefit of employment & ben.s are w/in t/c/p of emp. Category. They didn’t consider her, so claims sex discrim
· Argument: Two theories:
· (A) benefits are contractual rights (K rights = part & parcel to emp status)(PS part & parcel of emp relationship b/c 1. regularly expected to be considered; 2. only employed associates considered; 3. terminated if NOT promoted
· (B) they are privilege and therefore subject to T7 obligations (namely that considerations must be made w/o regard to sex)
· Note: under ADEA, can still have discrim cause of action if partner in large corporation (contrast to Titlve VII where partners are not considered EEs and therefore not protected)
· Rule: benefits in contract def. included in “t,c or p”; NON-contractual benefits “part and parcel of employment relationship” count so far as can’t dole out in discrim fashion but CAN deny otherwise 
b) What is an “adverse” action?
· Minor v. Centocor (2006) (ct. finds same pay but higher production expectation (speed up) to be adverse employment action- but loses on causation) 

· Facts: Woman sales rep- given a lot more work than other EEs- not fired or demoted; “speed up”( salary & title the same but expected to do more for same $$
· Rationale: is effectively a decreases in salary - gets 25% increased work time to get same salary- 30% reduction in hourly pay 
· Rule: ER’s discriminatory treatment of plaintiff would be actionable if it has a substantial economic impact
· Malamud: open question what counts- doesn’t have to be decreased $- look at if this is the kind of thing would accept without increased pay – could be transfer to distant location w/ heavy commuting expenses

· Book: action must have material affect on t,c or p 
· ex. where failed to find adverse action: bad mid-range evaluation (even if hindered future prospects), lateral transfers (even though to distant location)

· ex where found adverse action: not providing protective clothing/private shower for firefighting b/c affects performance; reassignment where use inferior skills even w/o loss of skills)

c) “exceptions” to adverse action
· constructive discharge (treated as equivalent to formal discharge) pg 394
· contaminated work environment (sexual harassment) pg 370
· Retaliation (objective test: must show a reasonable EE would have found challenged action materially adverse) p. 473 (but maybe we didn’t learn this…look into later
3. Linking discriminatory Intent to Treatment- Causation
TWO litigation strategies (still have unconscious bias problem)
a) Single motive (THIS trait that motivated discrimination) 

· McDonnell Douglas Corp. v. Green (1973) (no thumb on scale for P)

· Prima facie NOT enough for sum judgment 
· Facts: Green (famous activist who climbed arch) part of general layoff after participating in demonstration (stalled lots of cars outside office) against prior ER, re-applied for job when position was available again, denied employment

(a) Prima facie case by plaintiff (light burden on P):
(i) Part of protected group
(ii) Applied for and qualified for open position 
(iii) Rejected
(a) If discharge case, some JX req P to prove she was doing “satisfactory work” (Webb v. Communs.) and some don’t (Berquist v. WAMU)
(iv) Job position remained open after
(a) Some JX req show replaced by/hired instead etc. person outside protected class but. Maybe some leeway ie if quickly filled w/ diff black person
(v) (Here he makes case!!!!)
(vi) The more we think there are false negatives, the more flexibility we’ll allow in making prima facie 
(b) Shift to ER- burden to “articulate” legit & non-discrim reason for rejection ( burden of production 
(i) If ER is silent, P wins- technical requirement 
(a) But, ER will always offer reason
(ii) NOT burden of persuasion that this IS the reason alone
(a) SCOTUS recognizes even nonsensical reasons satisfy ER’s production burden so long as it’s (1) correctly offered into evidence and (2) sufficiently specific
(iii) NO req of evidence this was real reason 
(a) (here fine- protecting self from sabotage)
(c) Shift to plaintiff/employee- burden of persuasion this articulated reason merely pretext 
(i) Here case remanded b/c question remains: Must prove race real reason 
(ii) Most JX req must be deliberate falsehood- if ER mistakenly thinks reason is right then not pretext

(iii) **Must prove stated reason wasn’t real reason or separately prove real reason = [protected class] answer(
(a) Burdine: can infer pretext (P wins) from prima facie to knock out “legit” nondiscrim reason
(b) Hicks: may infer pretext from knocking out “legit” nondiscrim reason + prima facie but don’t have to. you can never get sum judj on p.f.c.; said you need pretext plus
(i) Fact finder agreed that ER hated Hicks, but not because of his race so prima facie + knocking out reason not enough here 
(c) Reeves: rejects Hicks( sometimes EE can get sum judg from prima facie case evidence b/c statue said pretext may (and not must ) be inferred from PFC evidence. Here, old guy must show age was cause for firing. He met burden by showing he had taken accurate records (ER’s “legit” reason was that records were inaccurate) and he was fired while 35 yr old kept on despite having also been accused of wrong doing 

(i) Note that he DID have additional evidence (comments re: age, younger dude said treated differently) even though he didn’t need it to make case

(d) Patterson: pretext doesn’t require showing you were more qualified than person hired instead (here ct says black P can submit evidence showing past racial harassment as pretext for why she was not promoted; not forced to show white was less qualified than her)
(e) Tyson Foods: if using better qualifications to show pretext, the difference doesn’t have to “slap you on the face” but something more akin to you were “clearly superior” from reasonable person perspective 
(i) Keep in mind qualifications are hard to use when increase # factors going into hiring/evaluation 

(f) Can prove pretext through: prior treatment of P by D, D’s stats (if under-employ minorities), failure to follow usual procedures (in some jurisdictions- others want to give ER flexibility), showing “legit” reasons conflict with one another, Standard evidence rule (p82): if you know something witness says is false, you can infer further falsehood from that witness
(i) Reeves: cts should take holistic review of evidence and draw all inferences in favor or party opposing sum judg (usually P in discrim cases)

(g) Some courts say must shoot down ALL legit reasons, others accept shooting down just one 
· McD as applied/adopted for ADEA. Prima facie case of age discrim: 1. w/in protected age group; 2. doing satisfactory work/qualified for position; 3. discharged; 4. replaced by someone outside protected age group (or in downsizing that younger people were kept on when you were fired)

(a) What age difference is enough? 8 yr difference was enough in one case but 7 yr difference was not enough in diff case; 7th circuit requires 10 yr age diff

b) Mixed motives: 
Approach 1 Title VII:
· Protected status can be motivating factor for Title VII:
· CRA 1991—Codifies Price Waterhouse and expanded on it

· §703(m): an unlawful employment practice is established when complaining party demonstrates [protected class] was a motivating factor for any employment practice even though other factors also motivated the practice 
· §706(g)(2) DEFENSE: if D can prove would have reached same decision even if had the motivating factor not been present( D liable but P’s remedies severely restricted
· Burden of persuasion: on ER
(a) Note: use to be that existence of legit, nondiscrim reason would be fatal to P’s case; now, higher burden on ER to defend itself
· Evidentiary standard: don’t need direct evidence = statements about [protected class] by ppl who made decision (like in Slack v. Haven) (evidence that proves discrimination without having to draw inferences
(a) Desert Palace v. Costa (2003)— Don’t require direct evidence
(i) Facts: woman warehouse worker fired after physical altercation in elevator and male only got 5-day suspension. Offers circ evidence (harsher discipline, less favorable assignments, sex-based slurs, etc.) to show adverse empl. decision was sex-based

(ii) Holding: sex discrim can be motivating factor and return a verdict for P even if the fight was also a factor

(iii) Examples of circumstantial evidence: 

(a) ppl of other race were treated differently 

(b) Superior qualification evidence but still denied
(c) could compare # of [class] in other companies (problem when entire industry is skewed)
(iv) Rule: evidence need only be sufficient for reasonable jury to conclude, by preponderance of the evidence that [ protected class] was motivating factor
(a) Note: prepond of ev = more than 50%

 Approach 2 ADEA: 

· Protected status can be motivating factor for ADEA:

· Price Waterhouse v. Hopkins (1989) (RULE: burden switches to D once P shows [class] “substantial factor” (harder than merely motivating) in adverse employment action; D must show [class] wasn’t but-for cause( would have made same decision anyway)
· Facts: woman not made partner (7/662 partners women; 1/88 considered this yr for partnership was a woman); good at job but ball buster kinda gal- “abrasive” & hard to work with
· Note: this is gender discrim case, but since CRA did NOT amend ADEA, this case provides framework for an ADEA analysis
· Rationale: despite known personality problems, there is direct evidence of sex stereotyping: comments re: macho-ness or needing charm school, could improve chances of partnership by dressing more femininely etc
· Evidentiary Standard: need direct evidence = statements about [protected class] by ppl who made decision (like in Slack v. Haven) (evidence that proves discrimination without having to draw inferences; here say sex stereotyping is direct evidence
· O’Connor concurrence: “direct evidence” is misnomer for “ER admissions.”  If emp. admission, consider 4 elements:

· (1) What did the agent actually say?

· (2) Does the statement show illegitimate concerns?

· (3) Is the statement connected closely enough w/ at-issue decision?

· (4) Did speaker mean what he said?

· Reeves (2000): ageist comments that don’t qualify as “direct” evidence are probative circumstantial evidence and may support drawing inference of discrim
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Why would you choose McD v. MM?

· Stronger the case, want to bring McD
· if bring a MM case, admitting from get go that there was more going on than just discrimination- ER’s stated reason credible enough to not be fully ignored
· if discredit ER’s reason shoots down any good guy evidence
· McD: full measure of relief under Title 7 (MM gives ER defense w/ limited liability)
· **In actual litigation, p’s generally start by pleading both McD and mm claims, but this can be very confusing for juries, judges usually try to make p’s pick one
· But McD harder for P’s

· McD P has burden of persuasion; MM ERs have burden of persuasion 
· REMEDIES: Back pay, front pay, injunctive remedies that involve payment to plaintiff are not available under statutory mixed motives

C. Reverse Discrimination
1. McDonald v. Sante Fe (1976)- Rule: T7 and 1981 apply to white and blacks
· Facts: fired white people said stole from them but not blacks 

· Rationale: looking at language: “applies to all persons” history supports this too; do NOT rule on Aff Action here! (but we know from later that it is aok) 

· book: Majority of jurisdictions (not all)  add step in prima facie: need some additional evidence of background circumstances that establish ER likely to discrim v. majority

· Rule: men are protected against sex discrimination under T7 

2. Johnson v. Railway (1975): §1981 prohibits private race discrimination against blacks

· Combined with Santa Fe, also protects whites from racial discrimination

· NOTE: §1981 is broader than T7 b/c applies to all emp contracts (including private), but is narrower b/c only applies to race

3. AGE: NO cause of action if reverse discrim v. younger than 40 (AA programs here fine)
D. Evidence/Proof

1. Same actor rule: depending on jurisdiction if person doing hiring is person doing firing might dismiss claim( presumption no intent to discriminate (BUT could have hired for lower position and had bias v. promoting); in practice means need stronger evidence to infer intent
2. Supervisor rule:

a) Sprint v. Mendelson (2008)- Rule: evidence re: discrimination by supervisor that didn’t partake in adverse employment action is neither per se admissible nor per se inadmissible- treat like any other evidence (here remanded b/c excluded evidence)
b) Facts: woman fired as part of reduction in force; lots of witnesses testify supervisors at job made decisions based on age (had charts, required permission if hiring over 40) but none of these were her supervisor 
c) Application of rule: 
· Evidence must be relevant: makes fact at issue more or less  likely to any extent
(a) W=Whether evidence of discrim by other supervisors is relevant in an individual ADEA case is fact based and depends on factors including how closely related the evidence is to the plaintiff's circumstances and theory of the case
(i) Could argue relevant here b/c shows pervasive culture of prejudice which + likelihood this super. Discrim too 
· But can’t be unduly prejudicial (argue both ways) 
3. Take away with these cases: most of the time discrimination is based on INFERENCES... these will depend NOT always on the EVIDENCE BUT on whether or not judges and juries are PREDISPOSED to thinking discrimination persists past days when it was obvious or if we’ve moved beyond (think: Obama being president) 
V. Systematic Disparate Treatment Discrimination

A. Standard of proof: P proves disparate treatment by showing that members of a particular group are underrepresented in the ER’s work force. Two ways to meet burden: (1) formal policies of discrim v. [protected class], (2) pattern and practice of disparate treatment 
B. Note: in 2006, EEOC voted to shift focus from individual cases to systemic discrimination cases
C. Note: STILL need adverse action!! STILL considered intentional- facially discrim 

D. Formal Policies of Discrimination
1. Most formal discriminatory policies have disappeared in the wake of T7 and ADEA
a) Note: some policies were only rescinded after court intervention
2. Note: T7 & ADEA cases treat what constitutes “facially discrim.” policies differently( ie IF literally say age then no motive must be shown but more leeway given for correlation btwn age and other factor not showing facial discrim in the first place so while Man. is law ADEA case got around it by saying policy was about pension and not age 
3. LA DWP v. Manhart (1978): (RULE: Facially discriminatory policies violate T7 even without proof of intentional discrimination, invidiousness or intent)
· Facts: ER required female EEs to make larger contributions to pension fund than males b/c women as a class live longer( claimed “longevity” discrim and not sex discrim. 
· Rationale: ct determines this program is unlawful b/c ER decisions can’t be predicated on mere “stereotyped” impressions re: characteristics of males or females; even true generalization re: class is insufficient reason for disqualifying an individ (generalizations don’t always apply to class members & here pension determined on actual life span)
· Ct emphasizes that T7 is an individual statute but gives extremely limited remedy (bc 1. whole industry relied on practice 2. concern re: if charged men & women =, could be facially neutral policy w/ a disparate impact on men—catch 22; 3. ct. doesn’t really think invidious discrim despite facially discrim policy)
· No BFOQ defense because all women workers were victims of sex discrim w/o regard to particular jobs or abilities (p. 121 / 171 and BFOQ stuff)
· Is it individual? See Griggs (looked at disparate impact and effects on GROUPS
· Malamud: something about paycheck we want to protect – present worth is more salient than what it would cost in the future

· Really just the principle of the policy was way too much in tension with T7 b/c on its face it was so undeniably facially discriminatory
· Ct says OK if ER shifts to defined contribution plan (EEs purchase own insurance & females will face same effects from the market)( ok b/c the business decision is gender neutral. (query whether this deters ERs from providing desired benefits?)

3. Arizona Governing Committee v. Norris (1983): (Rule: Manhart not just limited to paychecks, T7 prohibits sex discrimination w.r.t. retirement benefits)
· Facts: ER claimed it was w/in Manhart exception b/c benefit plan administered by outside insurance company.

· Rationale: ER is liable for discriminatory terms w.r.t. annuities/benefits if it forces EEs to invest in pre-selected insurance company

4. Equal Pay Act (1963): bars discrimination in pay on account of sex where members of each gender are doing “equal work”
5. Kentucky Retirement Systems v. EEOC (2008) (ct finds NO discrim “b/c of” age)
· Facts: if injured can retire & disability benefits calculated based on: 1. actual yrs of service if already met retirement (20 yrs service or 55+ w/ 5 yrs service) OR 2. imputed yrs-- # yrs worked + # would need to get to retirement if not there yet ( lower of the 2; since EE here already retirement age JUST looked at actual yrs worked (18)( alleged age discrim
· Summary: under some circumstances will get less disability $$ if 55+
· Claim: Plan failed to impute years solely because EE became disabled after he reached age 55 (had he been insured BEFORE 55, would’ve gotten 18 yrs worked + 2 imputed yrs)
· Rationale: 1. pension & age remain analytically distinct (Manhart specifically tied benefit to sex but here could be w/in protected class & get imputed yrs—45 yrs old w/ 6 yrs service would get 10 imputed yrs) 2. pension is benefit that ADEA treats more flexibly/leniently wrt age 3. other disability programs consider age OK 4. point of this is to treat disabled as if met retirement which CAN be determined based on age( disparity turns upon pension eligibility & nothing more 5. offered to all hazardous EEs on same nondiscriminatory terms ex ante 6. doesn’t rely on stereotypical assumptions ADEA sought to eradicate
· Grants cert b/c: concern re: effect on industry (everyone calculated like this) 
· RULE: Where ER adopts a pension plan that includes age as a factor, and that ER then treats EEs differently based on pension status, EE, to state a disparate treatment claim under ADEA, must adduce sufficient evidence to show that differential treatment was "actually motivated" by age, not pension status. BUT policy that facially discriminates based on age alone suffices to show disparate treatment under ADEA (room for things other than pension that correlate with age to violate ADEA if have discrim. Impact) 
· Dissent: if individuals matter, divergent benefits formulae= system that, in some cases, compensates otherwise similarly situated EEs differently on basis of age; while ER entitled, sometimes, to defend an age-based differential as cost justified, has yet to be established here + in Hazen Paper pension status & age "analytically distinct" b/c the EE’s eligibility to receive pension formally had nothing to do w/ age (# yrs worked ONLY)
· Malamud: Exception in ADEA: facial discrim wrt age/use of age to establish retirement benefits ok but HERE disability benefits- b/c trying to replicate retirement, exception applies but this isn’t in statute & interp. cannon might say absence = Congress intended excluded it

· Malamud: if concerned about industry should’ve pulled Man. and given limited remedies. But were unable to do this b/c ADEA has liquidated damages.
· Malamud: worried that this case shows ct really concerned w/ underlying stereotypes and not facial discrim- if no stereotype we’ll let this slide( mistake!! Facial discrim enough. Malamud doesn’t like this case b/c doesn’t like when justices decide what the stereotypes are and then we have to stick by those stereotypes b/c of precedent
E. Patterns and Practices of Discrimination
1. Definition: must prove by preponderance of evidence [racial] discrim was ER’s standard operating procedure (Teamsters)( inferences of discrim. drawn from stats & anecdotal evidence- intentional discrim despite absence in most cases of smoking guns
2. Bifurcated Structure 

a) Liability Stage: has EE proven by preponderance of evidence (burden of persuasion) that ER’s general practices are discriminatory( can inference be made? (based on stats and anecdotes – don’t have to provide, but should) (look @ everything including good guy evidence)
· Case Framework:

(a) Burden on EE to demonstrate through stats that there is an under-representation of a protected class in the ER’s work force, or division, which cannot be explained as a product of chance. If EE establishes a statistically significant imbalance…
(b) Burden shifts to ER to (1) demonstrate EE’s stats were unreliable OR (2) present a non-discriminatory explanation for alleged discriminatory pattern.
(i) Note: assertions of good faith or hiring only most qualified applicants do not refute a statistical demonstration of under-representation
(c) If ER doesn’t meet burden…

(d) EE’s stats proving unexplained imbalance (supported by anecdotal evidence) estab. pattern of illegal motivation ( so, inference that each hiring decision corrupted by illegal motive
b) Remedy Stage: Questions of ER liability to indiv members of the class; ER has burden of persuasion to prove discrim was not motive in individual cases; non-monetary injunctive relief (AKA – change the policy)
· Case Framework:
(a) EE establishes McD PFC (member of class, applied for position/deterred from applying b/c ER’s discrim practices…)

(b) ER: prove EE was not hired for legit reason that actually motivated EE/applicant’s rejection [burden of persuasion] [exact same as McD]
3. Teamsters v. United States (1977): (Rule: statistics can be used to prove prima facie case of systematic and purposeful empl discrim in T7 cases) note: unsophisticated stats here 
· Facts: ppl with black/Spanish surnames given false/misleading info about requirements/ opportunities/application procedures for long haul jobs as compared to whites. (EE won.)
· Argument: statistical evidence used by P proves discrim; ER says stats can never in and of themselves prove existence of pattern/practice discrim or even establ. PFC & burden-shift 

· Rationale: stats are useful so long as looked at in light of surrounding facts/circumstances i.e. job qualifications will affect degree of proportionality to expect; here no high qualifications; not sure if JUST stats here or stats + anecdotes that made PFC but a. stats can be used and b. can be enough in some instances – here area stats: concerned w/ inexorable zero
· anecdotal evidence: 40 instances of discrim recounted + paternalistic comments: minorities wouldn’t be well-received around US (maybe true but ERs can’t make these decision for EEs)(if they said “we promote only non-minorities” then would be a facially discriminatory policy). note: not duty of ER to protect EE, himself, EE should be allowed to make up their own mind re: assumption of risk. (see Johnson Controls)
· Malamud on diff kinds of stats:
· Area: Absent explanation, rebuttable presumption (w/ unskilled jobs) that nondiscrim hiring practices will result in work force representative of racial population of community, so stats are probative even though T7 imposes no requirement work force mirror general population 
· Internal: disparity btwn short/long-haul drivers (minorities 5% total workforce but only .4% long-haul job- do area comparison) BUT whites in short-haul positions so clearly some people don’t want to be long-haul drivers (seniority system might be legit reason short-haul wouldn’t transfer to long-haul)(these reasons might have been enough in this case but primary defense was that stats were not okay (didn’t make this argument)
· Applicant pool (if unskilled job): can assume this is the interested pool BUT people might be deterred from applying b/c of rep of ER; if skilled look at available potential work force i.e. all teachers in Houston 

· P must establish % of class who would be employed absent discrimination
4. Employer Defense: akin to “legitimate nondiscriminatory reason” ( offer explanation as to how the underrepresentation could have occurred if the ER were not discriminating in its hiring (past and perpetuating social discrim not related to any policy of this ER is legit rebuttal for syst. Disp. Treatment (so, EE should bring a disp impact claim b/c it’s not a legit defense under disp impact)(REMEMBER: syst disp treat is intent-based, so good guy evidence is meaningful, as where it doesn’t matter in disp impact b/c that theory is effect-based.  Thus, one could say syst disp treatment is WORSE b/c it was INTENTIONAL. 
5. Hazelwood School (1977): (Rule: even if EE makes PFC w/ statistics, ER must be given opportunity to rebut with new statistics related to hiring post-T7 to show discrim pattern is a product of legal pre-Act hiring rather than unlawful post-Act discrim)
a) *this prob isn’t most imp part of case NOW b/c of how much time has passed—more likely imp for what says about stats 
· Facts: school district w/ unstructured hiring procedures had really low % of black teachers (EEs gave anecdotal evidence too)

· Argument: when comparing the racial composition of H’s teaching staff and racial composition of the qualified public school teacher population in relevant market, it’s clear that H is discriminating against blacks (used qualified area stats but FN 13 says applicant pool stats would be very relevant if can be adduced) 
· ER says stats are bad (but doesn’t offer new stats) and claims customer preference [note: Mal. says ERs base decisions on cust pref all the time so is a bona fide argument in practice despite court here saying not BFOQ in theory]
· Rationale: an ER who made all employment decisions in nondiscrim way after T7 was passed is not in violation even if was discrim pre-T7- here remand to determine appropriate labor pool b/c these stats will help determine if post T7 discrim or not 
· Ct says in order to decide appropriate labor pool (include StL who made affirmative efforts to go outside region?) evaluate:
· Whether racially based hiring practices of StL in place pre-T7
· To what extent these policies have changed StL’s teaching staff racial makeup from BAU
· To what extent StL’s recruitment policies diverted black teachers from H’s applicant pool
· To what extent StL teachers would prefer H district + other relevant info

· Case not as clear cut as inexorable zero; Seems like most do & judge said couldn’t say w/o one- might not be necessary in theory but is in practice? 
· Malamud: agrees with dissent:: school gave (1) no stats evidence to rebut EE and (2) lame excuse that trying to have 50% black staff diverted teachers from county to city (dissent thinks StL WAS part of relevant labor market) Govt did a good job of making a PFC and school failed to rebut, so why give school another chance?
Note on labor pool: CONTEXT specific- if skilled or unique job can look at available work force and tailor to that (i.e. unskilled Teamsters assumed all pop qualified; Hazelwood looked at teachers; Stone Crab looked at regional servers with certain salary range) query what to do when recruit nationally. Note: statistical reliability requires reasonably sized sample (no set minimum # required)
4. ADEA cases: Adams v. Ameritech (2000): in context of large-scale downsizing, statistics can be helpful to provide proof of correlation between class (here, age) and adverse emp practice (here, layoff) to make out a PFC

5. EEOC v. Sears (1988): (Rule: though not required, anecdotal evidence is useful to establish a prima facie case and defend/rebut against a prima facie case. Also, statistics are not required to rebut/defend so long as non-discrim explanation is properly/logically presented (e.g., with anecdotal evidence / narrative)
· Facts: Sears’ hiring/promotion/compensation challenged-- biggest prob being men in high-paying sales jobs (w/ commission) and women in low-paying sales jobs (hourly wage)

· Claims: EEOC uses internal stats (# of rejected job applications, job interest surveys) to draw inference that women were interested in commission-jobs, but Sears just didn’t hire them + non-stat evidence re: subjective nature of hiring process 

· Rationale: Sears has burden of rebutting( rebuts assumptions that equal interest and qualifications exist btwn all sales and all commission jobs( real diffs btwn jobs (merchandise sold, risks, technological skills required) so showing stats based on only sales jobs and not more tailored potential job force is inconclusive( due to women’s lack of interest (non-discrim explanation for gender correlation) undermines EEOC’s stats (so all that’s left from EEOC case is just that there is a difference between 2 job categories, but nothing more re: women’s similar interest or qualifications for the job). 

· Sears wins by attacking basic underlying assumption of anti-discrim law: that underrepresentation of protected-class individuals is based on untrue stereotypes, rather than on real diffs btwn those groups and dominant culture.
· We will defer to ER’s logically presented, non-discrim reason (despite EE’s conflicting statistics) b/c ER’s burden of persuasion is low (e.g., less than “beyond a reasonable doubt”)

· Malamud: 

· Stereotypes may be good social science, but now being used in a case like this where it shouldn’t be. This reinforces stereotypes and basically creates “womens work”
6. Class action info
· bringing action on behalf of those similarly situated( FRCP 23:
i. class so numerous joinder is impracticable 

ii. some questions of law or fact in common with class

iii. claims/defenses of parties typical of those of class

iv. representative parties will fairly and adequately rep interests of class

v. burden on EE to prove these been met

· pros: ERs might be more likely to settle b/c higher stakes 
· cons: may have opposite effect of ER wanting to make sure of legality; expensive! 

· Class certification hard but once class certified if find named P properly discharged doesn’t bar claims of the rest 

7. Dukes v. Walmart (2007): Class Actions (Rule: subjective decision making across an entire company can constitute basis for class action in disparate treatment claims; subjective decision-making policy can still constitute disparate impact claim)

· Facts: pay scale (unequal despite comparable positions/higher performance ratings)/promotions (fewer to women) left to subjective decision making that fosters gender discrimination. When standardized (due to corporate culture) across stores, creates class of Ps

· Claim: Wal-Mart’s strong, centralized structure fosters/facilitates gender stereotyping/ discrim, policies & practices underlying discrim treatment = consistent throughout stores, discrim is common enough to all past/present female EEs to invoke class action

· Evidence: factual: 1. factual re: uniform management structure across ER 2. HQ extensive oversight o store operations 3. consistent gender-related disparities in every domestic region 4. gender stereotyping ( highly centralized co w/ policies common to all stores & high oversight expert: this kind of system maximizes bias; stats: stat signif. diffs btwn men & women (looking regionally ok if centralized system) anecdotal: 120 as rep 1.5 mill ok here b/c consistent w/ stats

· Rationale: meets Rule 23 class action requirements permissive construction of reqs (even though worked btwn 1998(, huge range in what positions has, region worked in etc)

· Malamud: dicta concerning whether P needed more evidence to make out prima facie case when issue is subjective decision-making led to result in practice that Ps are cautious to bring these claims b/c these claims require close showing that discrimination causes disp. impact

· Reason for studying case: to show how class action / evidence law may affect which claims Ps bring to court

VI. Defenses to Disparate Treatment Cases (both indiv and system)
A. Bona Fide Occupational Qualification (BFOQ) For BOTH Policy and Patterns & Practice
1. Title VII 703(e): not unlawful unemployment practice for an ER to hire, and employ EEs on basis of religion, sex or nat’l origin in instances where these are bona fide occupational qualifications reasonably necessary to normal operation of that particular ER (doesn’t include race) is this harder or easer than bus necessity??
2. ADEA: permits age discrimination when ER can factually demonstrate an age-linked decline
a) Hazen Paper v. Biggins: rationale for ADEA is that ERs should not presume any decline in abilities &, even where declines occur, ER should not act on those age-based changes unless they are relevant to the job in question

b) Western Air v. Criswell (1985) (gave test to determine safety-based BFOQ re: age ( old airline pilots in this case)
· BFOQ re: age if 1. proven highly impracticable for ER to deal with each EE on individualized basis to determine ability to perform job safely and 2. some EE’s in [age range] possess traits of a psychological, physiological or other nature which preclude safe and efficient job performance that can’t be ascertained by any other means than knowing age

· Must meet both prongs
3. Burden of proof: on the employer
4. Dothard Rule: Typically paternalism not allowed (no BFOQ for EE’s safety-) but if [protected class] threatens/undermines ability to do job then inability [of class] to do job is BFOQ—what inability means is contentious 
a) Dothard v. Rawlinson (1977) upheld rule requiring prison guards in contact positions be same sex as guarded inmates ( threatened guards but also other inmates- unable to maintain control
· Dissent: punishing women for barbaric state of prisons
b) International Union v. Johnson Controls (1991) (tells us what inability to do job means) Rule: BFOQ must involve occupation-related skills and aptitudes re: ability to do job (safety of others can be included but only if 3rd party protection part of essence or central mission of job) i.e. stewardess protects passengers but battery maker doesn’t protect fetus as part of job (3rd party must be indispensible to particular business at issue); Rule 2: bus nec. NOT a defense to syst. disp treatment 
· Facts: ER makes batteries w/ lead- risks harm to fetus ( ER has policy women pregnant or capable of being preg. not allowed to work in jobs w/ lead exposure 

· Claim: T7 class action; lead affects fertile men too but they make own decisions 

· Evidence: anecdotes sterilized to save job, decreased pay when transferred to new jobs man denied leave of absence to decrease lead level before become dad 

· Rationale: NO BFOQ: b/c lower crts thought benign policy, used bus necessity (easier) instead of BFOQ to find for ER( wrong! Bus nec. is just disp impact defense and this is facially discrim (PDA helps—pregnancy = sex) protecting fetuses has nothing to do w/ making batteries; + preemption prevents overwhelming tort liability (but this is just dicta so in practice state courts might not follow) 

· Note: ct says potential tort claims would be preempted by compliance with T7, but this argument prob wouldn’t fly in court b/c judges may just say “MAKE YOUR WORKPLACE SAFER!” This might cost more, but…
· Note: extra cost of employing members of one sex does not provide an affirmative T7 defense for discriminatory refusal to hire member of that sex
· Johnson rule & customer preference can be blurry line:

· EX of impermissible BFOQ:

(a) Female EE’s preclusion from VP of intnl’ operations position b/c Latin American clients would react negatively to woman in such a position is not a BFOQ
· EX: permissible BFOQ (always argue ability to do job) but slippery slope:
(a)  Therapeutic care rationale: if emotionally disturbed kids respond better to same-sex staff, can justify sex-differentiated policy as “ability to do job”
(b) Age-45 limit on campus police is BFOQ b/c younger officers better able to handle and relate to youthful offenders
(c) Privacy issues involved: women shouldn’t be forced to be seen unclothed by man
5. Issues when business argues “authenticity” (everyday life as theater) 

· Airline stewardess situation- business fundamentally providing transportation so safety is to be considered but can’t say reasonably necessary for normal operations to be sexy too- secondary niche advertising not BFOQ!
· Hooters settled so we don’t know if BFOQ worked -  BUT if business is selling sex with incidental food service, sex can be BFOQ
· Casting Theater for race: where customer pref to not suspend disbelief but (a) no cust. pref. BFOQ & (b) NO BFOQ for race! Loophole: not facially discrim policy b/c not casting by race, casting by physical resemblance (race-neutral)
B. Business economic survival (Malamud’s legal realism): might be some third category which isn’t Aff Action or BFOQ but court hasn’t really EXPLICITLY said this yet: 
1. Cts will sometimes allow for a non-existent BFOQ for business survival if judges want to “appropriately abuse statute”
2. Johnson Control tells us that increased costs are not a BFOQ, but if increased costs will threaten a business’s existence (AKA go out of business), then courts will allow for a “business-survival” BFOQ that doesn’t actually exist in statutory law. 

C. Voluntary Affirmative Action – defense to facially discrim FORMAL POLICY, and not Patterns & Practice
1. AA programs are “facially discrim policies that do not impermissibly take into account [protected class] in a way that violates T7”
2. United Steel Workers v. Weber (1979) Rule: T7 does not condemn all private, voluntary race-concious affirmative action programs – as long as they do not impermissibly take into account [protected status]. Weber tells us what that means
a) If ER fails to meet all Weber factors, can give legit non-discrim reason why he didn’t meet one ( EE can prove that legit, non-discrim reasona is pretextual ( ER can prove wouldn’t’ have hired EE anyway (MM defense)

· Malamud lit stategy: if ER, want to bring AA as a legit non-discrim reason as opposed to an affirmative defense so that the EE has the burden of persuasion to prove the AA program is invalid, (as opposed to ER having burden of persuasion to prove that it is)
· Facts: ER instituted AA program negotiated with union to train unskilled workers- previously only filled with skilled workers but history of discrim meant blacks had been excluded from places where could gain skills; program= 50% spots for blacks in new training program till mirrored % blacks in labor force 
· Rationale: this AA program ok; factors determining whether AA program ok: 1. purposes in line w/ statute (open opps traditionally shut off) 2. Doesn’t unnecessarily trammel interests of whites (how much of a plus can [race] be?)3. doesn’t involve discharging white 4. doesn’t create absolute bar to advancement of whites 5. Temporary measure- doesn’t maintain balance, eliminates imbalance in traditionally seg jobs (need not show due to ER’s own past discrim)
· Note If imbalance too small – prob don’t have traditionally segregated job category; If imbalance too big – prob can’t be remedied by temp AA plan
· Note: we need to tailor comparison stats (skilled stats if skilled job; area stats ok if unskilled) but open Q of exactly what look at (law firms: is available labor pool ppl w law degrees? davis polk- only law review? Min. qualifications or general requirements?
· Dissent: T7 prohibits racial employment decisions period
3. Johnson v. Transportation Agency of Santa Clara (1987) (ct finds voluntary AA program involving sex OK using Weber test) (in McD framework: ER’s legit nondiscrim reason = A A plan; EE’s burden to prove plan is invalid using Weber factors—if fail helps prove pretext; even if this is successfully done, ER can still bring MM defense that they would have hired someone else anyway)
·  Facts: ER decided b/c traditionally segregated needed to affirmatively remedy; inexorable zero but recognized legit reasons for lack of women (small # entry-level, heavy lifting, high qualifications) so in order to find right # started w/ no set  quota for them but would consider sex; EE here legit went through a LOT to get this position- had to purposefully demote self & promotion board stacked w/ men who didn’t like her “rebel-rousing skirt wearing person” 
· Claim: P is man passed up for promotion who is more qualified than woman picked for job, so brings case saying AA plan is not legit and ER impermissibly took sex into account 
· Rationale: fit into McD—ER’s legit non-discrim reason is AA program and EE’s burden to prove plan invalid( 1. manifest imbalance? (doesn’t have to be = to req under PFC) YES- & looked @ correct labor pool- skilled 2. unnec. trammel/bar men’s advancement? NO- didn’t say only hiring women & here just one factor considered- she needed to adequately meet others too + AA program meant to attain balanced work force not maintain
· Malamud: is this even AA program? Not really one in place yet (don’t have set quota –quota usually acts as proxy for duration of plan b/c AA can’t last indefinitely); maybe lenient here b/c SO rare to find qualified woman we’ll let them take promotion opp. and give ER benefit of doubt that AA plan is ok. 
· Solve on case by case basis (e.g., in Webber, they didn’t have a set quota, but  a quota may not be appropriate b/c it may be too permanent)
4. CRA 1991: did NOT affect AA precedents so Weber/Johnson still good law

5. Application to §1981: if AA plan is valid under T7, then actions based on it will not violate §1981; if AA plan is not valid under T7, actions based on it will not be excused in §1981 case

6. But can still manipulate without overruling 
· Piscataway (3d Cir 1996) (Rule: desire for diversity/role models doesn’t justify AA programs +  no requirement every department in a school must be equal)
· Facts: high school wanted appropriate balance w/in every dept- some quite small; Involved two teachers in one dept & choice which one to lay off- one black, one white ( dead equal qualifications; School decides given interests in diversity, and desire that students in all specialties (academic, business, etc.) need role models who look like them, fired white EE
· Claim: neither had absolute right to job so school says not trammeling and unduly barring b/c had white teacher had BETTER qualifications white teacher would’ve kept job. Temporary they say bc trying to keep balance in trad seg job category and if not able to hold onto minority teachers we’re never going to be able to attain our goal
· Rationale: 3rd cir struck down saying SC never said diversity or desire for role models was permissible justification to having AA- doesn’t buy this is obtaining v. maintaining; trad seg job category cant just be specific dept in specific school—bc statistically no reason to think every job classification we can think of WOULD be balanced absent discrimination Lay-offs when people dead equal do include interests serious enough that ARE trammeled if use race to make decision ; role model justification not valid
6. Standard of Review: AA and the Constitution
· Parents Involved v. Seattle Schools (2007): (Rule: School district may take account of race as one component in its decision-making process b/c avoiding racial isolation is a compelling governmental interest)

· Facts: students permitted to choose school w/in district but in cases where popular schools were oversubscribed, 2-tiered “tiebreaker” system: (1) sibling attending preferred school, (2) race.
· Rationale: race may be one component of a multi-factored decision, but race is always subject to strict scrutiny if Constitutional claims are brought against an AA policy (note: sex receives an intermediate scrutiny analysis)
VII. Disparate Impact Discrimination
A. Defined: employment practices that are facially neutral in treatment of diff groups but fall more harshly on one group than another and can’t be justified with business necessity –Teamsters 
1. available for Title VII, ADA, ADEA (but diluted form)  but not 1981 

2. Wash v. Davis: no disp impact COA under 5th/14th amend( only w/ congressional endorsement was SCOTUS going to view disp impact COA necessary for anti-discrimination
3. EEOC define disp impact as 4/5 or 80% [protected class] selection rate as compared to majority selection rate  
4. courts split but strong suggestion whites/men CAN’T utilize disp impact theory 
B. Disparate Impact Under Title VII- burdens & litigation structure 

1. Reasons for Disp Impact
a) to catch the instances where cant prove discrim but think something fishy is going on- intentional discrim that couldn’t be proven
b) address unconscious bias 
c) prior de jure discrim made some practices unfairly freeze status quo pre CRA 
d) generally, history of discrim & segregation makes some practices inherently unfair 
e) if pool of potential workers is increased, more efficient employment regime
2. Griggs v. Duke Power (1971) (Rule: in order for facially neutral tests & requirements w/ disp impact to pass muster, must be justified by business necessity- burden of persuasion on ER; disparate impact inquiry looks not to the intent but the consequences of an action)
· Facts: HAD openly discrim policy- blacks only in Labor Dept- paid less, promotions typically w/in dept & based on seniority; ’55 required hs education for all depts. but Labor (*BEFORE CRA 1964 so seemingly non-discrim rule b/c applied basically only to whites) 1965 ended open discrim policy but made prereq to transfer from Labor to have hs education; day on which title VII came into effect added facially neutral intelligence tests; company helped fund you go to high school
· Rationale: purpose of title 7: achieve equality of employment opps( practices, procedures or tests neutral on their face and in terms of intent can’t be maintained if operate to freeze status quo of prior discrim practices; blacks long had inferior education, clear from stats that blacks passed tests at much lower rates; no requirement to give everyone a job but want  to erase unnecessary barriers to employment – if discriminate in operation though fair in form NOT ok ( touchstone being business necessity—703(h): authorizes use of any professionally developed test not designed, intended or used to discriminate because of race( EEOC interpret as only allowing job-related tests – must have data demonstrating test is predictive of or signif correlated to work behavior relevant to the job – can set qualifications high as u like as long as job-related; here: No tests to see correlation w/ job performance before adopted them and EEs in these jobs w/o intelligence test & hs degree doing just fine 

3. post-Griggs litigation structure:

a) EEs/EEOC make showing of disp impact of ER’s practices v. protected groups( presumptively invalid
b) ER burden of persuasion, & burden of production to prove “business necessity”:
· Measuring person for the job not the person in the abstract –requires test validation (validating – can’t just claim something is job related, actually have to measure how it works)
· Note/Query: validating subjective employment criteria nearly impossible?
4. Wards Cove changed Griggs in 4 ways:
a) PFC for EE: has burden of showing particular employment practices causing disparate impact (isolating specific employment practices that are responsible- especially when subjective criteria; Must show (quantitatively) each practice has a significant disparate impact (Cant just give list of practices and a showing of disparity- every one must show 4/5 disparity or each one would have to be measurable and add up to 4/5 in total)

b) reduced employer’s rebuttal obligations from job-relatedness and business necessity to reasoned review of business justifications
· Must serve, in a signif. way, legit goals of bus (easier than bus necessity)
c) redefined rebuttal stage to be burden of production not persuasion- lower burden 
d) added in “alternative practice”: EE can still prevail if proves alt bus practice would have met ER’s needs equally as effectively & w/out discrim 

·  inquiry looks like McD disp treatment & “pretext” but w/o intent

· Alternatives can take costs & other burdens on ER into account in deciding 

· if ER refuses to adopt then liable (query when can accept and avoid liability- during litigation after EE spent all this $$?) 

· note: if ER accepts alt practice, EE loses injunctive relief, atty fees etc. 

5. Wards Cove 
· Facts: Two salmon cannery companies during off season hire small # employees as non-cannery employees (skilled- mostly white) in Washington, on-season cannery workers (non-skilled- mostly AK and Filipinio) in AK- live and eat in sep facilities 
· Background- lower ct found no intentional discrim despite obvious there was( lots of mad liberals coming in wanting to find some way to fit into disp impact category( stats didn’t match up b/c looked at unskilled as qualified labor pool for skilled jobs 
· Claim: title 7 action b/c hiring practices were responsible for racial imbalance and also complained about sep facilities
· Ct went beyond taking issue with stats: see changes above 
· Dissent: uh, look guys, according to precedent only inquiry is re: whether practice has disp impact on identifiable class of individuals regardless of motive or intent!! Then ONLY business necessity can get out of that 
6. 703(k)-- overruled much of Wards Cove but also codified some of it
1. 703(k)(A)(i) EE must demonstrate particular employment practice causes disp impact on basis of [protected class] & that the ER fails to show the practice is job-related practice & consistent w business necessity OR

a. Bus. Necessity after CRA 1991 not defined by Griggs OR Watson- look to EL in bus necessity section for indication how modern courts apply it
2. 703(k)(A)(ii) EE must demonstrate alternative employment practice and ER rejects it 
a. Problem: Wards Cove definition rejected but pre-Ward law all over the place so what exactly needs to be shown for alt practice kinda fuzzy

3. 703(k)(B)(i) EE shall demonstrate each particular challenged employment practice causes disparate impact except if EE can demonstrate they’re incapable of separation, they may be analyzed as one practice 

a. Problem: statute restricts legislative history being applied to this so we don’t know exactly how we look at practices cumulatively
4. 701(m) demonstrate = carrying both production AND persuasion burdens 
5. basically brings back bus necessity but keeps burden of persuasion on EE & that have to show disp impact from every practice you cite (but give loophole)
C. Making the Prima Facie Case

1. “Particular employment practice” (Is every employment-related action a qualifying “employment  practice”?)
a) Watson v. Fort Worth Bank (1988) (Rule: subjective hiring criteria is considered an employment practice just like objective criteria (written tests, height etc) and likewise is subject to disparate treatment analysis)
· Facts: black woman promoted to bank teller; seeks many open promotions, even to the spot of guy she was ass’t of to no avail- always given to white man/woman; decisions made subjectively by supervisors- all knew candidates & were white
· Claim: Disp Impact from subjective promotion practice 
· Rationale: Disparate impact approach supposed to catch ER practices adopted w/o discrim motive but that have discrim effect in practice--subjective criteria at least as likely to result in discrim as objective; If preclude subjective from analysis, ERs will change to sub criteria hoping to have same effect; indicates disp impact should also include unconscious bias (seem to think maybe is discrim intent but not enough for treatment case( tellers deal w/ “a lot of $ for blacks to count” ct. REJECTS: 
· ER’s argument: subjective criteria too hard to defend & decision will lead to quotas
· Problem: 4 justices agreed only b/c Watson plurality weakened disp impact COA—shifted burden back on bus necessity & defined as legit nondiscrim reason rather than more stringent bus. necessity in Griggs but this changed in CRA 1991
· Still subject to Wards Cove/703(k) requirement that a causal link be established between practice and disp impact 
· Note/Query: validating subjective employment criteria to show business necessity nearly impossible?
· Note: lower cts assess subjective decision making to assess whether ER took necessary steps to minimize or eliminate bias—did they minimize degree of unstructured discretion( the alternative inquiry
b) Negative employment practices i.e. word of mouth recruitment are not subject to disparate treatment liability b/c ER “passively relying” on EE practices 
· Note: could argue ER took affirmative role in setting up this practice and that was not passive
c) Some practices easy/reasonable enough for EE to conform w/ that might be deemed “volitional exception” & not count as disp treatment employment practices

· i.e. req. speak only English on the job (but beware hostile work environment( maybe ok on job but English-only req on break not ok)
· requirement can run 1.5 miles in 12 minutes
d) Malamud: choosing salary structure/where to locate business doesn’t count as employment practice b/c part of overall bus strategy v. HR-type decisions but note: sometimes where locate can have huge discrim. effect so might be loophole around disp impact 
· Some lower courts have found where recruit from, however to count as particular employment practice (resident-only rule can have disp impact if town almost exclusively white while nearby areas nearly exclusively black NAACP v. Harrison)
e) 703(k) bars disp impact analysis when employment practice deals with illegal use of drugs i.e. if ban illegal drug users can’t sue based on disp impact if affects blacks more than whites or something 
f) Connecticut v. Teal (1982) (rule: steps of employment practice can be separated & challenged as particular employment practices; bottom line equality in hiring group doesn’t preclude challenging step that had disp impact on members of group)
· Facts: ER promoted provisionally then take test to get permanent promotion; 48 black applicants, 259 white; passing score set at 65 (mean 70.4 but ER lowered to decrease impact on blacks b/c their mean score was ~64) blacks had 68% passing rate that whites did so def disp impact b/c of 4/5 rule; BUT mitigated disp impact at END by instigating sort of AA program – 22.9% of black candidates promoted, 13.5% of whites; black employees who failed at get-go got no promotion and sued
· Rationale: ct says CAN challenge passage rate step even if bottom line is promotions made didn’t have disp impact on blacks as whole-( Statute speaks not only in hiring/promotion but also limitations that deprive of opportunity; principal focus is on the individual in the statute- just because some people in the end were ok,, doesn’t mean we didn’t deprive these people of employment opps; good guy evidence that tried to minimize discrim in work force is helpful in disp treatment but this is disp impact- don’t need intent just need not have the effect 
· Dissent: disparate impact looks to see if the total selection process has disp impact on protected group- we have treatment or impact on you; Cant try to prove violation of rights by reference to the group and then deny employer opp to rebut by introducing figures of same kind – need adverse impact on GROUP to be disp impact; perverse incentive for ERs NOT to institute voluntary AA plan b/c what’s the point? Bottom line doesn’t matter!!
· Note: dissent all riled up but remember if test justified by bus necessity OK despite disp impact!
Summary:
· Teal- can challenge any step in process OR end result as “particular employment practice”
· Wards Cove- must challenge separately each employment practice
· 703(k)- challenge each sep practice unless cant separate them and then ok to challenge as whole (bottom line); determine if can lump (incapable of separation = can’t tell impact of each practice): 

· If not all evidence given in discovery- can lump

· If ER doesn’t have all evidence available to give- can lump
· If expert says need to- can lump
· Interpretive memo- can lump if practices functionally integrated components of criteria, standard, method of administration or test- cite Dothard height/weight standard but Malamud thinks these aren’t functionally integrated 
2. Employer “uses” the Practice

a) Dothard v. Rawlinson (1977) rule: in some instances national, instead of applicant pool data can be used to show disparate impact 
· Facts: height/weight restriction for correctional counselor trainee position- must be 5’2” & 120 lbs by statute; 22 yr old female didn’t meet reqs & sued ( AL max security prisons- do strip searches, job description= keeping security & control
· Claim: disp impact v. women 
· Evidence: Used national height/weight for women- this rule would exclude in total 41.13% of all women while excluding less than 1% male pop
· Rationale: national stats OK!! No reason to think AL height/weight diff from rest of the country; Assume people applying from all over country; This rule prob dissuades people from applying in the first place so applicant pool data is skewed 

· Sidenote: lost on bus. Necessity b/c didn’t correlate height/weight to strength which is the justification- cant just say “strength” must validate actually tests for it + could have actually tested strength directly 

· DISSENT: national weight/height as opposed to actual applicants isn’t representative of labor force- NOT ALL women in US/AL want to do this job and maybe ones who do tend to be bigger (look to applicant pool); if question whether use of practice actually causing disparity in own workforce, White says here NO!! smaller women don’t want these jobs
· TENSION: applicant pool not nec. Representative of people who want job b/c those under weight won’t apply v. want to see if this employer used this practice in way that affected this group of people in this way 
D. Employer Defenses to Title VII Disparate Impact Claims

1. Rebuttal
· 703(k)(1)(B)(ii): If practice shown to have disp impact based on national stats, but the employer can show it doesn’t occur in its own workforce, then employer doesn’t have to show that practice is justified by business necessity

· In practice: EE’s burden to show ER used practice- can use nat’l stats that caused disp impact; ER has mini burden to prove nat’l stats don’t apply to me- no disparate impact here
· query: does proving doesn’t apply here include using applicant pool data? If so, does this solve the tension? Still have problem of people not applying b/c detered

· Not supposed to have 2 parties carry burden of persuasion (here both proving is/is not disp impact)

2. Business necessity/job relatedness
a) Burden of persuasion on ER (but since required accuracy doesn’t hold as much weight as might otherwise)
b) EL v. SEPTA (2007) rule: bus necessity measures the ability of one to successfully do the job in question- need accurate but not perfect empirical proof; ability can include acceptable amount of risk (safety) EE can impose as long as policy accurately distinguishes btwn those that do & don’t impose this amount of risk 
· Facts: ER policy: can’t hire anyone with past criminal record (job= bus drivers who drive mentally handicapped people); EL convicted of 2nd degree murder 40 yrs ago (when 15 during gang fight) (and had disclosed they just missed it)( fired 
· Claim: policy to disqualify applicant b/c of prior criminal convictions has disp impact on minorities b/c they’re more likely to have convictions than white 
· Posture: SEPTA GOT sum judge at trial stage so reviewing for abuse of discretion( ct finds for ER b/c met bus necessity and EE didn’t challenge it- however ct has “reservation about such a policy in the abstract”
· Rationale: here not measuring ability to do job by completing task but ability to do job safely in way that doesn’t jeopardize passengers whose safety is trusted to job( standard is worded to address ability, not risk BUT this is a huge public safety issue so will allow it... whether a policy can distinguish btwn too risky EEs question of fact ( here basically showed 1. violent criminals recidivate at  high rate 2. impossible to predict w/ accuracy which ones will( evidence probably wouldn’t have been enough b/c study used to show #1 based on those w/ 3 yr old convictions (here 40yrs) BUT biggy: expert testimony said yea but length of conviction doesn’t really matter and this policy distinguishes as accurately as criminology allows & no rebuttal expert testimony by EE or deposition o ER’s expert( fatal!!
· Note: still don’t know if testing minimum qualifications? Above average? Star potential? Some cases suggested could only test minimal qualifications; take away: Malamud has no clue but thinks ERs should shoot above the minimum to make sure u get at LEAST minimal bc people will fall beneath the predictor

· Note: criminal justice system flawed- tension btwn public policy of safety for elderly & not permanently impoverishing ex-felons (too expensive to get expert) while  general rule is that fact finders are not required to accept as fact evidence just b/c not contested probably will
· Note: willing to defer more in business safety situations- hard to deal with low probability but high saliency event – but bus necessity requires accuracy not perfection
· Note: failing to validate before adopting selection device is NOT necessarily fatal if can validate later 
3. Alternative practices

E. Section 703(h) exceptions (our emphasis will be on tests and test validation)
1. professionally developed tests

2. seniority systems
3. merit systems 
Remedies 3/3/09: CRA 91 creates compensatory, punitive damages remedy for T VII

· BUT, Congress decided not to make these remedies available in disp impact cases – idea that there is greater culpability for intentional discrim, than for just flunking disp impact analysis

· For intentional discrim claims only, not disp impact- CRA 1991 creates limited compensatory and punitive damages remedy and right to jury trial- made EXCEPTION to disp impact cases

· In addition to injunctive remedy and except where expressly excluded, these include back and front pay( already existed pre-1991 but these excluded under statutory mixed-motive framework( ONLY injunctive relief and specifically exclude back/front pay 

·  Disp impact cases still tried only before judges 

· **1991 divided remedies and trial format for treatment/impact cases
F. Disparate Impact Under the ADEA (diluted; not available under 1981)

VIII. The Interrelation of the Three Theories of Discrimination
IX. Discrimination Because of National Origin (Title VII)

A. Language & other Traits
X. Discrimination Because of Alienage (section 1981)

XI. Discrimination Because of Religion (Title VII)

A. "Religion" and "religious accommodation"

B. Exemptions and Exceptions

XII. Sex Discrimination

A. Sexual Harassment

1. "because of sex"

2. "severe or pervasive"

3. "to a reasonable person" (objective test)

4. "unwelcome" (subjective test)

a) Supervisory harassment

b) Harassment by coworkers and customers

B. Sex stereotyping

1. Grooming and Dress Codes

2. Sexual Orientation

C. Pregnancy discrimination 

XIII. Disability Discrimination- ADA
A. What is a Disability
B. Elements:

1. Substantially Limits MLA
a) Toyota Motor v. Williams (2002): [note: pre-Amendment Case](Post-Amendment Rule: MLA includes working so if limits ability to perform broad class of jobs, may constitute substantially limiting)(Pre-Amend Rule: only if impairment prevents/severely restricts indiv. from doing activities of central importance to ppl’s daily lives will it be subs. limiting)
· Facts: EE claimed to be disabled because she had carpal tunnel syndrome and sues ER for failing to provide her w/ reasonable accommodation. EE can’t lift over 20 lbs. etc. ER requires EE to rotate through 4 tasks, but EE can only perform 2 of them and is denied request to modify rotation and just do 2 jobs. (dispute re: facts) EE either forced to continue working or began ditching work, but eventually put on “no work of any kind” restriction. Fired for poor attendance.
· Definitional Analysis: carpal tunnel, alone, does not indicate disability b/c wide variety of symptoms so must be a class-based claim. Class = broad class of jobs.
· Substantially limit = to large degree; cannot be minor interference
· Must have impairment that prevents/severely restricts indiv. From MLA to most people’s lives permanently or long-term.
· If MLA = working ( must be unable to work in broad range of jobs, rather than specific job
· Just b/c disability requires indiv. to perform MLA differently, does not mean it’s substantially limiting.

· MLA = central importance to daily life

· ADA not specific to employment so manual tasks do not mean occupation-specific tasks and tasks she is unable to perform are not important to most people’s daily lives.
· She even admits she can perform other, though not all, other tasks
· Note: MLA of working now included in ADA – at time of case, it was an open question

· Rationale: EE’s ability to perform other MLAs indicated she was not disabled. And, manual task EE unable to perform not found to be central to most people’s daily lives (but note: Amendment added working to MLA)

· Proving limitation: EE need not present comparative evidence of limitation vis-à-vis the general population.
· Catch 22: if can perform basic life functions despite impairment, then hard to prove disability, but once condition gets so bad  that can’t work at all, termination is lawful
b) Sutton v. United Airlines (1999): [note: pre-Amendment Case](Post-Amendment Rule: whether impairment limits MLA, is to be determined w/o regard to ameliorative effects of mitigating measures – BUT, amelioration of mitigating measures of EYEGLASSES shall be considered, so Sutton would come out the same post-amendment)(Pre-Amend Rule: disability is to be determined w/ reference to corrective measures, so if indiv. can see just as well as others when wearing contacts, then not substantially limited in MLA and therefore not disabled. Ct required person be presently substantially limited.)

· Facts: Twins with terrible vision and can see just as well as others when wearing contacts but not allowed to interview b/c didn’t meet ER’s minimum vision requirement to see 20/100 w/o corrective lenses. ER requiring higher standard of vision than FAA
· Definitional Analysis:

· Physical impairment = affecting one or more of the body systems

· Substantially limits = (1) unable to perform MLA that avg person can perform or (2) significantly restricted as to condition, manner, duration under which person can perform particular MLA
· Rationale: ADA’s definition of disability requires evaluation “w/ respect to individual” and whether impairment subst. limits MLA of individual. So, if individual corrects limitation, question of whether person is disabled must be looked at in corrected state.
· Effect on future EE’s: EE must develop factual record to support claim that impairment is subst limiting even when controlled by medication.
· Query whether EE is covered by ADA if impairment is subst limiting only b/c he fails to control an otherwise controllable illness. Book: Sutton’s focus on EE’s present condition suggests yes.

c) Murphy v. United Parcel (1999): [same day as Sutton](Rule: disability determination made w/ reference to high blood pressure medication)
· b/c EE didn’t challenge lower ct’s conclusion that, when medicated, P’s high blood pressure did no substantially limit MLA, Ct did not consider whether EE is disabled due to limitations that persist despite his medications OR side effects of his medications.
d) Alberson’s v. Kirkinburg (1999): (Rule: body’s coping mechanisms that mitigate an impairment must be considered in assessing disability)
· Facts: P w/ monocular vision. Brain subconsciously adjusted to impairment
· Rationale: need for case-by-case determination of whether disability exists so monocular vision (or any impairment) is not a per se disability. But, some impairment may be more obviously subst limiting so EE’s burden to prove it is limiting is not that high.
· Evidence that may help prove elements that impairment is subst limiting in case-by-case determination:

· Detailed medical evidence
· Specific to individual
· Demonstrating precise way in which impairment subst limits MLA

· Having a “record of an impairment” that substantially limits MLA

· Ex: employment records, medical records, education records, etc.

· Many cts say impairments resulting in hospitalization and subsequent extended recuperation do not constitute subst limiting (or record of such) in absence of chronic long-term impact
2. Regarded As – note: if qualify as a person with a disability under Regarded As prong, not entitled to accommodation
a) Sutton v. United Airlines (1999): [note: pre-amend case] (Post-Amend Rule: Individual doesn’t have to be regarded as having a disability, it’s enough for indiv. to be regarded as having an impairment, whether or not impairment is believed to limit MLA)(Pre-Amendment Rule: in order to be regarded as substantially limited in MLA of working, must be precluded from class of jobs, not just one specific job)
· Facts: Twin sisters who can’t see w/o glasses, but can see w/ them
· Two ways EE may fall w/in statutory definition
· (1) ER mistakenly believes EE has physical impairment that subst limits one or more MLAs

· (2) ER mistakenly believes that an actual, nonlimiting impairment subst limits one or more MLAs

· ER must have misperception about EE(must believe either that EE has impairment that she does not actually have OR that EE has subst limiting impairment that is not actually quite so limiting.

· Argument: EE claims ER has vision requirement based on myth/stereotype AND that this requirement subst limits their ability to engage in MLA of working by precluding them from being hired as a pilot, which EE claims is “class of employment”

· Rationale: ADA allows ER to prefer some physical attributes over others and to establish physical criteria so long as employment decision not based on impairment that is regarded as subst limiting a MLA. Only subst limited in MLA of working if precluded from more than one type of job (class of jobs), and here only restricted from being pilot at 1 company.
· Post-Amend Rationale: consideration given to ERs about what functions are essential, but also have provision that ER shall not use qualifications based on person’s uncorrected vision unless standard test is job-related and consistent with business necessity

· ER has burden of persuasion to prove job-relatedness and business necessity of vision requirement

b) EEOC v. Schneider Nat’l (2007): Rule: ER free to take more stringent approach to avoid any “risk” even if ADA would not find an impairment to preclude working in at-issue job
· Facts: ER (truck-driving co) has zero tolerance police for drivers with neurocardiogenic syncope after EE with same disease drove off a bridge. ER refuses to take assumption of risk b/c of tort liability (b/c accident has happened, ER now on notice and would be reckless if hire EE w/ disease)

· Rationale: ER is free to decide that medical conditions not at level of impairment are more/less desirable, so no Regarded As claim b/c ER is simply acting consistent w/ lawful higher safety standard policy. Also, truck driving for 1 company does not equal a “class of jobs” as required by prong.
c) Broad Class of Jobs:
· Murphy (1999): EE’s denial of DOT certification to drive commercial truck b/c of high blood pressure led to EE’s termination. Inability to perform mechanics’ jobs requiring driving commercial truck does not = broad class

· Gordano (2001): police or other investigative work involving risk of physical confrontation does not equal broad class of jobs
3. Qualified Individual with a Disability = individual w/ disability who, w/ or w/o reasonable accommodation, can perform the essential functions of the employment position that such individual holds or desires. Consideration given to ER’s judgment as to what functions of a job are essential…
a) Essential job function (EEOC’s regulations) = “fundamental job duties” (as opposed to “marginal functions” of job). Factors to consider: (1) whether position exists to perform the function, (2) number of EEs available to perform function, and/or (3) whether function is highly specialized
· Attendance as Essential Job function: many cts say regular/timely attendance at work is essential job function so disabled who cannot meet requirement is not “qualified” w/in meaning of ADA

· Southeast Comm. College v. Davis (1979): Rule: “Otherwise Qualified” = individual who can meet demands of job/program deuspite disability
· Structure mirrored in Title I of ADA

· Title I does not permit ER to deny employment b/c a disability precludes performance of nonessential aspect of job

· Rehrs v. Iams (2007): Rule: generally applicable requirement (applied to all EEs) that relates to essential function of job is not discriminatory. 
· Facts: P&G buys Iams and implements  swing-shift schedule for EEs. EE (diabetic) requests to be placed on fixed day schedule b/c diabetes difficult to control. EE granted accomm for 2 months, but ER says accommodation not permanent b/c swing-shift is essential part of job.
· Rationale: burden on ER to show swing-shift is essential function of job. If successfully proves, no duty to accommodate- ADA just prohibits employment discrim against qualified individual w/ disability, no more no less)
· Evidence that function is essential (not required, just ex):

· ER’s judgment w.r.t. which functions are essential

· Written job descriptions prepared before advertising/ interviewing applicants

· Amount of time spent on job performing function

· Consequences of not requiring EE to perform function

· Terms of collective bargaining agreement
· Work experience of past EEs in job

· Current work experience of EEs in similar jobs

· Here, shift rotation = essential b/c:

· Had shift rotation since 1960s

· Shift-rotat. exposes EEs to management, resources, suppliers, etc.

· Exposure provides all EE w/ addtn’l training opps

· NOT having shift-rotat. would harm ER from production standpoint and undermine team concept
· Accommodation issue: Accommodation would place heavier/unfavorable burden on other EEs ( no requirement to accommodate if it will harm other EEs
b) Duty of Reasonable Accommodation: when appropriate, ER must take affirmative steps that will allow disabled EEs to perform their jobs. Failing to provide reasonable accommodations = discrimination:
· §102(b)(5): discrimination includes:

· (A) not making reasonable accommodations to known physical/mental limitations of otherwise qualified individual w/ disability who is applicant/employee [unless ER proves undue hardship ([see undue hardship below]

· (B) denying employment opps to job applicant/EE who is an otherwise qualified individual w/ disability, if denial is based on need of ER to make reasonable accommodation to impairments

· In cases, EE is requesting different treatment ( Q not whether disability was considered, rather whether disability entitled EE to accommodation
· Ex of reasonable accomm:

· Providing reserved parking spaces

· Permitting blind EE to use guide dog at work

· Permitting EE w/ writing limitation to type records that were customarily hand-written

· Providing qualified readers/interpreters (in some situations)

· Providing a page-turner for EE w/ no hands

· Short-term leave of absence

· Modified work schedule if working time is fleible

· Accom must not go to the essential function of job: e.g., guard whose job is to inspect IDs does not get a personal assistant to look at IDs for him

· US Airways v. Barnett (2002): (Rule: ADA does not create automatic exemption for neutral rules, but accommodation w.r.t. seniority system creates rebuttable presumption that accomm is not reasonable; EE must prove special circs surrounding particular case that make it reasonable)[note: at sum judg here, so EE may still show he is exception]
· Facts: EE developed disability and transferred to less physical position in mailroom, but 2 years later mailroom position open broadly to seniority bidding – ppl superior to EE tried to claim mailroom job.
· Claim: reasonable accommodation may include reassignment to vacant position; ER must reasonably accommodate limitation of otherwise qualified EE, UNLESS ER can demonstrate accomm. would impose undue hardship on business.
· Rationale: Act specifies preferences are sometimes necessary to achieve equal opp goal, and silence about neutral rules prove there is no auto-exemption for them. For proof purposes, Reasonable Accomm concept split into 2 situations:

· If plausible accomm for run of cases( ER must demonstrate undue hardship.

· If  implausible accomm in run of cases(EE must show this case is exceptional (even if EE succeeds, ER can show undue hardship on other grounds

· B/c of (USAir senior sys has been in place for decades and governs 14,000 EEs, syst is common to industry, EEs justifiably rely on it, and any signif change to policy results in undue hardship to ER and nondisabled EEs) accomm w.r.t. senior sys is not reasonable. No requirement for ER to assign disabled EE to position even though another EE is entitled to it under established senior sys
· So, seniority system trumps unless EE can show why not undue hardship in particular case
· EX of EE evidence to show exceptional case:

· ER has made exceptions before

· ER hanges seniority system frequently, so EE reliance/expectations w.r.t. system aren’t strong

· Malamud: wrong to say ADA just requires equal treatment. Ct should have said seniority systems are not reasonable only if legally enforceable (this would narrow holding to legally enforceable cases)
· Huber v. Wal-Mart (2008): Rule: ER not required to reassign qualified disabled EE to vacant position when reassignment violates ER’s legit nondiscriminatory policy to hire most qualified candidate
· Facts: Current EE, who is disabled and qualified, requests change in position but ER, says EE must apply for job. EE applies, but ER says EE is not most qualified applicant and fills position w/ someone more qualified.
· Rationale: ADA is not an affirmative action statute (don’t have to give job solely on basis of status of [protected class]. ADA only requires ER to allow EE to compete for job, but no requirement to turn away superior applicant. AND, ER reasonably accommodated by giving EE another position; ER not required to give accommodation that is ideal from EE’s perspective, only one that is reasonable.
· Vande Zande (1995): Rule: duty of reasonable accommodation is satisfied when ER does what is necessary to enable disabled EE to work in reasonable comfort
· Facts: EE w/ pressure ulcers requests many accomm. ER modified bathrooms, bouth special furniture, adjusted EE’s schedule, changed construction plans for new locker room. EE claims ER didn’t go far enough b/c didn’t grant requests to work full-time at home, didn’t buy desktop (did buy laptop), didn’t give compensate for her having to use her sick leave, and didn’t lower sink height at workplace
· Disabled?: pressure ulcers count as disability b/c when dealing w/ something that is characteristic manifestation of disability, ER must accommodate as underlying part of disability – Regarded As won’t be applied to transitory/minor limitations but same isn’t true of actual disability(inherent in paralysis of disability
· Rationale: CLAIM 1 (sickleave): ER not required to allow disabled EE to work at home; if ER “bends over backward” to accommodate EE by allowing work from home, must not be deemed to have conceded to reasonableness of accomm. Granting work-from-home, full pay, and slight loss of sick leave is reasonable as matter of law. CLAIM 2 (sink): ER has no duty to expend even modest amount of $ to bring an absolute identity in working conditions between disabled and non-disabled EEs. Access to particular sink, when access to an equivalent sink is provided, is not legal duty of ER.
· Gambini v. Total Renal Care (2008) (9th circ): Rule: taking action based on misconduct that is product of underlying disability is same as acting on basis of disability itself, but, ER entitled to 2 defenses: (1) reasonable accomm poses undue burden, or (2) business necessity / direct threat
· Facts: EE w/ bipolar disorder blows up at boss when he gives her written improvement plan to improve work-product and attitude, several days later boss calls EE to say she’s fired. EE says angry episode is due to disorder and asks for job back but ER refuses
· Claim: ER’s first sentence of letter says it’s personality and not work product that was motivation to fire. Conduct resulting from disability is considered part of disability, rather than separate basis for termination. 
· Rationale: Jury could reasonably find requisite causal link btwn symptoms of bipolar disorder and violent outburst. EEs do not have absolute protection from adverse employment actions based on disability-related conduct; must still establish EE can perform essential functions of job w/ or w/o reasonable accommodations.
· COMPARE TO:
· Macy v. Hopkins (2007)(6th circ): ER gets sum judg for firing  teacher for making threats/inappropriate remarks, even though conduct was product of head injury. Misconduct was a legit, nondiscriminatory reason for termination; ct said ER can fire if disability-linked conduct disqualifies EE from job
· Some cts say EEs who pose threat of violence to others are not “otherwise qualified” individuals
· Accommodations Necessary to enjoy benefits and privileges
· Benefits & Privileges Include: accomm designed to permit equal access to cafeterias, lounges, and restrooms

· Lyons v. Legal Aid (1992)(2nd circ): EE granted financial assistance to park near office b/c reaching office was essential function of job, and therefore work-related and not just a matter of personal convenience
· Knowing accommodation is needed

· Interpretive Guidance says reasonable accomm is achieve through “interactive process” where indiv and ER meets and negotiates
· 8th circ said wheelchair-bound EE not required to request specific accomm to trigger ER duty
· But, Lower cts reluctant to impose liability on ER solely for failure to engage in process – must be a showing that a reasonable acomm could have been found had process been pursued

c) Undue Hardship as Exception to Duty to Accommodate
· ER has opportunity to prove that under facts/circumstances of particular situation, accomm would pose undue hardship
· Reasonable accomm = general inquiry
· Undue hardship = focus on particular ER
· Accommodation requiring significant difficulty or expense
· Determined by considering all relevant factors (including size/financial resources of ER)
· Issue is one of degree ( ER not required to prove it would be driven to brink of insolvency. Proof inquiry uses a common-sense balancing of costs/benefits in light of factors listed in regulations
4. Burdens of Production and Proof – note: doesn’t actually fit perfectly w/in T7, ADEA, or general McD approaches
a) McD Proof Structure Modified for ADA
· Prima Facie Case

(a) EE has burden of proving he is individual w/ disability
· Articulation of Legitimate, nondiscriminatory Reason

(a) Cts disagree whether acting on basis of misconduct caused by EE’s disability counts here

· Proof of pretext for discrimination

· NOTE: most ADA cases don’t involve motive-based inquiries
b) Rehrs: burden of proof on ER to show job function is essential

c) Reasonable Accommodation Case Structure [US Airways v. Barnett]
· EE’s burden to show accommodation is reasonable on its face

· Once EE made that showing…

· Burden shifts to ER to prove that, while accommodation may generally be reasonable, here it would pose undue hardship on ER
