PROFESSIONAL RESPONSIBILITYPRIVATE 

I. INTRODUCTION


A. The topic of Prof Resp or Legal Ethics can be discussed from three perspectives:



1. Rules governing behavior and sanctions



2. Relationship btwn the profession and society -- i.e. the social and political consequences of rules



3. The effect of lawyers themselves -- i.e. how the profession affects other aspects of the lawyer's life


B. Sources of Law



1. Traditional Sources




a. Constitution




b. statutes




c. court rules




d. inherent powers doctrine -- the power to regulate the bar belongs to the courts almost exclusively (yet courts traditionally defer to the ABA's decisions on the subject)



  *
e. Codes of Ethics - the central source of rules governing lawyers' behavior.  





1. The ABA has been the dominant force in articulating such codes.  Proponents argue that self-regulation is an important feature of a profession.





2. Model Rules and Code are not in themselves legally enforceable -- only models.





3. Different jurn.s accord the Code various degrees of authority.  (Ex: NY Ct Apps has rules that Code does not have the status of decisional or statutory law).



2. A Newer Source -- The Ideal of Professionalism: What is Professionalism? (Most definitions share idea that professional subordinates self-interest to client's interest and public good, and idea that professionals regulate themselves)




a. "A group pursuing a learned art as a common calling in the spirit of public service"




b. A practice requiring: substantial intellectual training, a practice in which clients trust those they consult since they cannot adequately evaluate the quality of the service, the practitioner's self-interest is subordinated to client's interest and public good, and the occupation is self- regulating.




c. Today, big debate over whether law is a business or a profession




d. Today professionalism may be an effort to improve the behavior and image of the bar through means other than rules and sanctions. 

II. THE CLIENT-LAWYER RELATIONSHIP


A. Threshold ? you must ask: Is there a client-lawyer relationship?



1. Cl-L relationship may exist even without meeting a client or representing that person.




a.Ex: class actions -- L has duty to all class members




b.Ex: Togstad v. Vesely a L was held to have a professional relationship with a client for purposes of malpractice liability even though he declined to accept her case.



2. Money need not change hands for there to be a cl-L relationship, but fact of payment is often good evidence of Cl-L relationship. 



3. If a L wants to avoid a claim of a prof. relationship, L should make that clear to the other person in writing.




a. Rules 1.13(d): The L for an entity, (ex: a corp), when dealing w/ employees or officers of the entity shall explain the identity of his client when it is apparent that the organiz.'s interests are adverse to those of the constituents w/ whom L is dealing. 




b. Rule 4.3: In dealing on behalf of a client w/ an unrepresented person, L shall not imply that he is disinterested.  When L knows or reas.ly should know unrepres. person misunderstands the L's role, L shall make reas effort to correct the misunderstanding.  (Comment: When representing a client, l should not give advice to an unrepresented person on related issue other than the advice to obtain counsel.) 




c. When a L considers rel. to have ended, L should inform client that rel. is over if there is a reasonable chance client may think otherwise.


B. ELEMENTS OF A Cl-L REL.



1. CONFIDENTIALITY




a.(DR 4-101)




b. Rule 1.6(a): a L shall not reveal info relating to representation of a client unless client consents after consultation, except for disclosures impliedly authorized in order to carry out the representation, and except as stated in par. (b).




c. Rule 1.6(b): L MAY reveal such info to the extent L reasonably believes necessary: 

(1) to prevent the client from committing a crim act the L believes is likely to result in imminent death or substantial bodily harm, OR (2) to establish a claim or defense in controversy btwn L and client.




d. POLICY: Comment says rule of confidentiality encourages pple to seek legal assistance early, communicate fully and frankly w/ one's L, and facilitates full developmt of the facts.  




e. Comment: Maintaining confidentiality is a fund principle. The principle is given effect in the atty-client privilege in law of evid and in this rule of prof ethics. this confidentiality rule applies not only to communic.s in confidence but also to all info relating to the representation.  




f. Comment: the requirement of maintaining confid. applies to gov L.s who disagree w/ the policy goals that their representation is designed to advance.     




g. Comment: L.s in a firm may disclose to each other info relating to a client of the firm unless client has instructed otherwise.  




h. Comment: Note that in (B)(1) L "may" - i.e. he uses his prof. discretion.  A disclosure adverse to a client's interest should be no greater than necessary to the purpose.  A L's decision Not to take preventive action permitted by (b)(1) does not violate this Rule.  




i. Comment: The Duty of confidentiality continues after the client-l relationship has terminated.  Thus, even after w/drawal, L is required to refrain from making disclosures of the client's confidences. 




j. The ethical prohibition against voluntary use of confid info generally continues even if persons other than the L know of the info.  

BUT Rule 1.9(c) makes an exception: If a former client's ethically protected info has become "generally known" the lawyer may use or reveal it to the former client's disadvantage.




k. In re James Pool Defense atty worried abt getting paid.  He revealed confidential info (location and name of safe deposit boxes) to prosecutor in exchange for the keys to the safe deposit box w/o client's consent.  Ct finds violation and disbars atty.   




l. NY State Opinion 479 Famous case. held L was correct not to disclose location of murder victim's bodies.  




m. Q 2.1 - L represents a man charged w/ assault.  he is in jail, not yet released on bail. In an interview in which L hopes to get info to convince Ct to release man on bail, man tells L he has AIDS and that he lives w/ a woman who is unaware of this and w/ her 6 yr old daughter.  Man has a job and no crim record.  What should L do?





listnum "WP List 0" \l 5 R1.6 says lawyer may reveal info to preven client from committing criminal act likely to result in substl death or bodily harm.  Must look to state law to see if this is a crime.  If so, lawyer can reveal it.

listnum "WP List 0" \l 5 Client will argue there's no reason to 
bring this up b/c lawyer has first and 
only duty to client.  This is just 
prejudicing client's hearing.




n. Q 2.2 - L represents def charged w/ selling drugs. No serious priors.  Def tells L that while in police car he hid his gun in the seat.  Gun has two bullets. L is worried police might arrest someone else who will discover the hidden gun and use it. L asked def if she could tell the cops, even anonymously, that the gun is there but def refused b/c he's used gun to shoot someone in a robbery and he's afraid his fingerprints on gun will lead cops to him.  L finds out there was a robbery and someone was arrested for it and charged with attempted murder. what should she do?





1. Rule 1.6 doesn't apply b/c lawyer won't be preventing client from committing crime or fraud.  





2. Rule 3.3 doesn't apply for the same reason.





3. Adversary system will have to work this out--lawyer can't incriminate her client in order to provide exculpatory info for the person arrested.




o. Q 2.3 - T&E L meets for several hrs w/ a new client to prepare a will for him.  L learns details abt client's life and family. L thinks client will commit suicide once his will is done.  L tries to get client to talk abt it but client clams up.  What should L do?





1. First lawyer should figure out if suicide is a crime to see if he can use 1.6.  But it probably isn't.  





2. Maybe lawyer can withdraw under 1.6(b)(3) which says that lawyer can withdraw if client insists on purusing an objective lawyer finds repugnant or imprudent.




p. EXCEPTIONS to the Ethical Duty of Confidence: L may reveal confid info when:





1. In Self-Defense: 






a. DR 4-101(C)(4): L may reveal confid info if necessary to defend himself agnst accusation of wrongful conduct






b. Rule 1.6(b)(2): L may reveal confid info to the extent L reasonably believes necessary to estab a claim or defense on behalf of the L, a defense to a crim charge or civil claim based on conduct in which the client was involved, or to respond to allegations in any proceeding concerning the L's representation of a client.  (Rule uses broader lang than the Code)






c. L's rt to self defense applies whether charges are made by client or third party.






d. L does not have to wait for charges to be made agnst him, may reveal info at an earlier stage






e. this exception is limited by a rule of reasonable necessity: L must have good reason to believe revelation of the info is necessary to his self-protection.   






2. if necessary to Collection of Fees






a. DR 4-101 (C)(4)






b. Rule 1.6(b)(2) (many say this proves atty-client priv is just a rule to benefit L.s)





3. if client waives - A client may waive the protection of either the privilege or the ethical duty of confidentiality.  

a. Waiver may be explicit or implicit (waiver will be implied when client puts the confid communic at issue in a litig.)





4. The Crime-Fraud Exception: Communic.s btwn clients and counsel are not protected when the client has consulted a L to further a crime or fraud, regardless of whether the L is aware of the client's purpose.  






a. The crime or fraud need not have occurred; it just needs to be the objective of the client's communic. 





5. Identity & Fees: A client's identity and fee payments are generally NOT privileged. 






But Dorsen thinks a client's identity should be priv b/c many situations in which pple wouldn't want others to know they hired a L , especially a crim L.  Also, gov shouldn't be allowed to go on a fishing expedition.   





6. Public Policy: atty client priv is not absolute.  BUT Cts rarely require disclose of priv info based on this exception. 




q.  NOTE: remember, in order for a communic to be ethically protected, there must be an atty-client rel.




r. Q 2.6: L represents Toy Co. which makes flavored bubble bath. package says not for eating.  Owners (3 siblings) discover that cleaning fluid spilled into abt 100 bottles of the bubble bath, which have since been distributed all over the southwest.  A child may get a rash which may be painful and last 2 days, nothing more serious.  Owners don't want to recall product b/c bad publicity and afraid of false claims; would rather wait to see if someone brings a claim and then settle secretly. What should L do?

  No litig yet, client just asked for advice.  Client is a family business owned by 3 pple.  If each wanted to do something different, each should get his own L.  DR 4-101(C)(3) which says lawyer may releval client's intention to commit crime doesn't apply b/c no intention to commit crime.  (must look in state penal law to find out if this is a crime). This case does not fall under R1.6(b)(1) b/c immediate death or substantial bodily harm is not involved. Both Code and Rules say L "may" reveal such info.  L should weight possible harm to children, damage to co, likelihood that disclosure will be able to prevent harm.



  CONFIDENTIALITY: ENTITY CLIENTS: Rule 1.13: 




1. Rule 1.13(a): a L employed by an organiz. represents the organiz acting thru its duly authorized constituents. 




2. Rule 1.13(b): if L knows an officer or employee acts in a manner related to the representation that is a violation of L's legal obligation to the org. or a viol which reasonably might be imputed to the org., AND is likely to result in substantial injury to the org., L shall proceed as is reasonably necessary in the best interest of the org.





a. To see how to proceed, lawyer should consider:





1. seriousness of violation and consequences





2. scope and nature of his representation





3. person's responsibility in organization





4. person's motivation





5. policies of organization regarding such 




matters.  







b. Measures taken must be designed to minimize disruption of organization and risk of revealing info regarding representation to people outside organization.  Lawyer may:





1. ask for reconsideration of matter





2. advise organization to seek separate legal opinion on matter to represent to appropriate authority in organization





3. refer matter to higher authority in organization




3. Rule 1.13(c) if despite L's efforts in (b), the highest authority in the org insists upon action (or refusal to act) that is clearly a viol of law and is likely to result in subst. injury to org, L may resign in accordance w/ Rule 1.16.




4. Rule 1.13(d) when dealing w/ org's directors, officers, or employees, l shall explain the identity of the client when it is apparent that the org's interests are adverse to those of the constituents.  




5. Rule 1.13(e): L representing an org may also represent any of its directors, officers, employees subject to Rule 1.7 (General rule on Conflicts of interest).  If the org's consent to the dual representation is required by Rule 1.7, the consent shall be given by an appropriate official other than the individual to be represented.  

6.  a L has the same confidentiality duties as 
under Rule 1.6 whether the client is a 
person, an entity, a labor union, or the 
govt. 




7.COMMENTS TO 1.13:




listnum "WP List 0" \l 4 If constituent communicates to organization's lawyer in that person's organizational capacity, communication is protected under confidentiality rules of R1.6.  





listnum "WP List 0" \l 5 But constituents are NOT the lawyer's clients--lawyer can only disclose to constituent what is authorized by organization in order to carry out the representation.  




listnum "WP List 0" \l 4 If client is government organization, may suggest different balance between maintaining confidence and assuring wrongful act is prevented or rectified b/c public business is involved.




listnum "WP List 0" \l 4 Most s/h derivative suits are normal incident of organization's affairs and therefore lawyer for organization should defend organization.  But if claim involves serious charges of wrongdoing by those in control of organization, conflict may arise between lawyer's duty to organization and lawyer's relationship with Board.  Look to R1.7 to see who should represent directors and organization.





listnum "WP List 0" \l 5 If outside lawyer represents individual defendants, corpn will not bear individual defendant's legal fees.





listnum "WP List 0" \l 5If outside lawyer represents corpn, this recognizes that corpn's attorney has personal loyalties to the individual executives who hired him.





listnum "WP List 0" \l 5 Garner: Plaintiff s/hs are allowed to show cause why corpn's lawyer should be required to give them privileged info since the plaintiffs are suing to enforce a right of the corpn.  In deciding, ct should grant OSC if:





listnum "WP List 0" \l 6 high number of s/hs and high % of stock they represent






listnum "WP List 0" \l 6 whether s/h's claim is obviously colorable





listnum "WP List 0" \l 6 high need/desirability of s/h's having the info






listnum "WP List 0" \l 6 low availability of info from other sources






listnum "WP List 0" \l 6 communication is not of advice re: thislitigation





AND
listnum "WP List 0" \l 6 low risk of revelation of trade secrets or other info






listnum "WP List 0" \l 6 Sexton argues Garner rule may cause officers not to speak with corporate attorney b/c privilege will break down.






listnum "WP List 0" \l 6 Garner rule has been extended to nonderivative suits against corporate officers and directors and to suits against directors for breach of fiduciary duty.




8. EC5-18: Lawyer employed or retained by corpn owes his allegiance to entity and not constituent.  If lawyer represents constitutent in individual capacity, he must be convinced differing interests between indiviual and organization are not present.




9. Upjohn Co. v. U.S.  Upjohn instructed its counsel to conduct investig and interview employees in order for counsel to be able to give Upjohn legal advice. Gov subpoenaed the files abt the investig. Issue is what communic.s btwn counsel and corp employees (agents of the entity client) are privileged, and therefore need not be turned over to gov.? Ct HELD:

               a. corps enjoy the atty-client privilege 
and the privilege applies to communic.s 
btwn corp counsel and corp agents or 
employees (even low level) abt matters 
within the scope of their corp. duties 

   b. S.Ct rejected the lower ct's use of a 
control group test, under which only 
communic.s btwn corp counsel and senior 
management are privileged. Ct recognized 
that often low employees possess the info 
needed by corp L.s and rejected the 
control grp test b/c it discourages the 
communic of relevant info by employees to 
attys, making it difficult for corp L to 
give advice, and ensure compliance with 
the law. Ct says its rule encourages 
communic.

   c. Ct below was afraid that extending the 
priv beyond the control grp would burden 
discovery (insulates material from the 
truth seeking process) and create a zone 
of silence on corp affairs.  SCt rejects 
this and says here the gov was free to 
question the employees who communicated 
with corp counsel b/c the priv only 
protects disclosure of communic.s; it 
does not protect disclosure of the 
underlying facts.  Thus gov is in no 
worse position by extending the priv to 
all employees.   





   d. Ct assumed that gov was free to question the employees. This is questionable:  DR 7-104(A)(1) and Rule 4.2 forbid a L to speak with an opposing L.s client w/o permission. Do these ethics rules apply to IRS or is IRS exempt b/c of its investigative resp.s.  (technically Ct is correct b/c employees are not client)

 



   e. It is also questionable whether Ct wasright in concluding that w/o privilege employees won't communicate with L.s.  Likely not true employees will probably be just as likely to talk to L.s.




10. Q 2.4: Support or criticize the following:

Upjohn increases power of corp at public expense. Corps now have incentive to use L.s for all services , thereby enjoying a blanket of secrecy they could not assert if they utilized others for the same purpose.  This shields corp behavior from public scrutiny.  If CEO suspects illegality, he will have L investig and if facts are damaging to co. L can invoke atty-cl priv. Thus corps have ability to conceal illegality.

Support: S Ct's opinion gives corps tremendously broad priv which isn't really necessary b./c employees will talk to L.s even in the absence of such a privilege.  

Crit: Corps will not behave as this passage suggests b/c ineffic, costly and time consuming.  Besides gov can speak with employees anyway and get the facts directly. Upjohn encourages co.s to improve themselves -internal reform




11. Q 2.5:  X corp is being investigated by gov.  for FDA violations. It hires counsel to do internal investig and tells employees to cooperate w/ her.  She writes report for X crop, saying 3 employees misstated data in FDA filings. In effort to show good faith, Corp instructs counsel to report her findings to the FDA and DOJ.  Can the employees object?  

Rule 1.13 -- when a L works for a Co. it works for the entity  (the organ) and not a specific person. (L can't also offer to be the L for an individual employee b/c that's a conflict of interest) 

Comment 8:

In dealing w/ org's employees, L must explain the identity of the client when it is apparent that the interests of the organ. are adverse to the interests of the employees. (But L may not know the interests are adverse until after she has the info, then she can't get in trouble for send in her report to DOJ)   




12. Are the following allowable?  High-ranking officer tells in house counsel of large corpn that:



a. he will implement business decision counsel finds unwise but defensible.  Let him do it.





b. he will implement business decision counsel finds unwise and certain to result in substantial loss for coporation.  Follow 1.13(b).





c. he will implement business decision counsel recognizes could be profitable but which he believes may subject corpn to antitrust liability.  Since not likely to result in substantial injury, lawyer has no duty to take any action.





d. he will implement business decision counsel recognizes may be profitable but which is clearly in violation of antitrust laws.  Follow 1.13(b).


 


e. he will take action to personally benefit officer and will violate his fiduciary obligation to corpn.  This will cause substantial injury b/c s/hs will bring a 10b-5 suit.




13. Evans v. Artek: Dynatech acquired majority of Artek stock.  Artek's president L consulted with Artek's outside counsel R&S re: possible action against Dyna for wrongful conduct to Artek and to minority s/hs.  L gave R&S a confidential opinion letter of Dyna's counsel.  Subsequently, L consulted R&S in his individual capacity.  Artek became wholly owned sub of Dyna.  Artek minority s/h E sued Dyna, Artek and Artek directors.  R&S represented E.  





a. DCt disqualified R&S b/c L's consultation with R&S earlier was on behalf of Artek and thus a conflict of interest.





b. 2d Cir. held that if L consulted R&S as an individual and on behalf of minority s/hs, no need to disqualify R&S b/c no successive conflict of interest.  R&S are on side of minority s/hs in both cases.  






1. L just felt he wouldn't speak freely to Artek's inhouse counsel and thus sought advice from independent counsel regarding proper course of action to be pursued by minority s/hs.






2. But if L consulted R&S on behalf of Artek, thus establishing atty-client relation between R&S and Dyna or Artek, R&S must be disqualified from representing E b/c of successive conflict of interest.






3. Note that mere fact L was president of Artek or that he disclosed to R&S a confidential corporate document doesn't establish existence of atty-client relations between Dyna/Artek and R&S.





c. Perhaps ct didn't chastise R&S from accepting confidential document b/c R&S didn't induce L as a corporate officer to furnish them with the docs.





d. Did R&S act improperly by participating in L's breach of confidentiality in disclosing confidential info to R&S?





e. Since Artek was R&S's client earlier, why isn't this a successive conflict of interest regardless of capacity in which L consulted R&S?




14. JOINT REPRESENTATION PROBLEM





a. Corporate officer's communications with organization's lawyer only entitled to confidentiality protection if officer canshow his communications with lawyer were part of joint representation.  






1. This is hard to show b/c it depends on officer's belief he is consulting lawyer in professional capacity and officer's intention to seek professional legal advice.





b. BUT ct is more willing to credit officer's belief that he had a professional relation with organization's lawyer if organization's lawyer represents officer on personal matters, too.





c. If ct finds company lawyer also represented 

constituents:






1. may be a conflict so lawyer can't representcompany against constituent






2. may give constituent, as co-client of corporation, authority to waive confidential corporate info





d. One solution is for corpn to give Miranda warnings to all constituents--what they say to corporate counsel may later be used against them by corpn.






1. But this may lead to constituents being circumspect about what they say to corporate counsel.





e. In partnership, there are differing views as to whether partnership lawyer represents partnership entity or each partner.  ABA Opinion says lawyer represents entity, but info lawyer received can't be withheld from individual partners.





f. In close corporation, harder to say lawyer is representing only corporate entity.  But cts generally don't make distinction between close and public corporations.  






1. But Rosman said for corpn with only 2 s/hs with equal interests in corpn, it was reasonable for each s/h to believe corpn's counsel was his own atty.




15. WHISTLEBLOWING: revelation of corporate secrets to outsiders in order to protect client or others from misconduct of insiders and without regard to whether lawyer has been instructed to act improperly or is suffering retaliation





a. Rules 1.13(b) and (c) do not give atty option to reveal organizational confidences even if necessary to prevent self-dealing by organization's highest authority--once highest authority insists on the action, lawyer must resign.





b. Since these rules forbid whistleblowing, lawyer fired after revealing corporate wrongdoing will have harder time establishing retaliatory discharge claim.



16. WHISTLEBLOWING: RETALIATORY DISCHARGE




a. Balla: Inhouse counsel told president of kidney dialysis equipment distributor to reject shipment of products b/c they didn't comply with FDA regulations.  After president accepted them, counsel told president he'd do whatever necessary to stop their sale.  Counsel was discharged.  





1. Ct didn't allow counsel cause of action against company for retaliatory discharge.  Although elements were satisfied--employer discharged employee in retaliation for employee's activiites and in contravention of clearly mandated public policy--no claim b/c of atty-client relationship.





2. Ct said public was adequately protected without allowing claim b/c Illinois R1.6(b) requires lawyer to reveal info about client to the extent necessary to prevent client from committing act that would result in death or serious bodily injury.






a. Note that model rule 1.6(b) is permissive rather than mandatory--[DIFFERENT RESULT?]





3. Ct said lawyer is not in catch22 situation--no choice between complying with boss's wishes (and thus risking loss of professional license) and not complying (and thus risking loss of job).  Lawyer must follow rules of Prof. Resp. and follow ethical obligations.





4. Ct said that allowing claim of relatiatory discharge would lead to employers being less willing to turn to inhouse counsel regarding questionable conduct b/c then counsel could use this info in retaliatory discharge suit.





5. Ct said that if claim were allowed, we would be shifting costs of obeying professional conduct rules form atty to client.  This is wrong b/c attys should know that at some point in their professional career, they'll have to forego own gain to protect integrity of legal profession.





6. Dissent argues:






a. majority ignores human nature that attorneys will ignore or rationalize away their ethical obligations when it comes to supporting themselves and their families






b. cause of action will give atty incentive to comply with ethical obligations






c. majority ignores employer's decision to prove questionable conduct--atty should bear cost b/c it is employer's conduct, not atty's compliance with ethical obligations, which imposes economic burdens on atty.





7. Gillers thinks there should be a retaliatory discharge claim.





8. Why would association of inhouse lawyers file brief supporting employer?





9. Should employed lawyer and retained lawyer have different rights?





10. Should employed lawyer and law firm associates have different rights?




17. Q9.1: Assistant general counsel monitors compliance with state regulations of skin products.  Chemist in company tells her evidence that new tampon on the way to market causes toxic shock syndrome.  Should lawyer reveal the info?





a. R1.13(b) requires her to know someone in organization is acting in violation of law which might be reasonably imputed to organization and likely to cause organization substantial injury.  Here, she doesn't know for sure--she only knows what chemist told her.  





b. So lawyer should bury her head in the sand.





c. OR lawyer should find out more info and then send an anonymous letter to the paper.



2. AGENCY




a. L.s are their clients agents.    




b. Taylor v. Ill.: L failed to obey a discovery rule and as a sanction, ct refused to let the client (a crim def) call a key witness.  S Ct upheld the decision saying its constitutional to preclude the witness even tho the client may not have been personally responsible. L has full authority to manage the trial and client must accept L's strategic decisions.  Even if L makes a bad decision or violates a rule, he is still acting w/in his authority as agent.    





1. Dissent: punish the L and not the client b/c def was not personally responsible for the discovery viol.  Punishing the L is fairer and more effective in deterring viols. 




c. Cine 42d St Theater: Ct held that where L is 

guilty of gross professional negligence, the client's case may be dismissed w/o prejudice.




d. Rule 1.2: Scope of Representation:

L shall abide by client's decision concerning objectives of representation and shall consult w/ client as to means by which they are to be pursued. 





1. Certain decisions belong to the client (and not the L):






a. whether to accept a settlement






b. whether to stipulate to facts or law






c. how to plead (for crim defs)






d. whether to testify (crim def)






e. whether to waive jury trial (crim)






f. whether to appeal (crim def)




e. Rule 1.2(c): A L may limit the objectives of representation if the client consents after consultation.




f. Rule 1.2(d): L shall not counsel a client to engage, or assist client in conduct L knows is crim or fraudulent, but a L may discuss the legal consequences of any proposed course of conduct 




g. When L knows client expects assistance not permitted by the Rules or other law, L shall consult w/ client regarding the relevant limitations on L's conduct.   




h. Comment: L is not required to pursue objectives or employ means simply b/c client wishes the L will do so. 




i. in questions of means, L should assume responsib. for technical and legal tactical issues but defer to client on issues abt expense and concern for third persons.  




j. An agreement concerning scope of representation must accord with the Rules.  Thus client may not be asked to surrender rt to terminate L's services, or rt to settle litig.

 


k. L may not knowingly assist client in illegal conduct.  




l. when client's illegal course of action has already begun and is continuing, L is not permitted to reveal the client's wrongdoing except where permitted by Rule 1.6. However, l is required to avoid furthering the purpose ( ie cannot counsel on how to conceal). A l may not continue assisting in conduct the L originally believed was legal but then discovers is fraudulent.  W/drawal may be required under R1.16(a).   




m. A L's stmts may be the vicarious admissions of his client.  Stmts a L makes in a case on trial or in pleadings can bind the client.



3. FIDUCIARY: A L has a fiduciary relationship w/ his client.  




a. Rationale:





1. Once rel is established, client places his trust in atty and depends on atty's integrity, fairness and judgment.  





2. The L may have acquired info abt the client that gives the L unfair advantage in negotiations btwn them.





3. Usually, client will not be in position where he can change attys, therefore he relies on L's continued representation.




b. Fiduciary oblig applies to a fee agreement reached after atty-client rel. has been entered. 



4. LOYALTY & DILIGENCE:




a. Loyalty means L has no conflicts of interest




b. Diligence means obligation to pursue client's interest w/o undue delay.




c. Generally, divided loyalties undermine L's ability to be diligent.




d. Canon 7: L should represent a client zealously.




e. Rule 1.3: a L shall act w/ reasonable diligence and promptness in representing a client.





1. Comment; L should advocate w/ zeal but isn't required to press for every advantage. L has prof. discretion to determine what means to use.





2. L's workload shouldn't be too much that he can't handle cases adequately. 





3. procrastination is bad and can result in missing stat.limits or causing client anxiety.




f. DR 6-101 (A)(3) a L shall not neglect a legal matter entrusted to him.  




g. DR 7-101(A)(3) a L shall not intentionally prejudice or damage his client during the course of the professional rel.




h. NOTE: the Rules are affirmative commandments to be diligent while the Code merely warns agnst neglect. 




i. If L is dilatory but no prejudice (economic harm) to client is provable, is there an action for malpractice? No ct so far has held that an action lies solely for emotional harm to the client. But L still may be disciplined.  



5.DUTY TO INFORM:




a. Rule 1.4(a): L must keep clients reasonably informed abt the status of a matter and promptly comply w/ reasonable requests for info.





1. reas std, Dorsen says this is a soft rule





2. Comment says that the duty to provide info applies to both the means and the ends of the legal representation.  






b. Rule 1.4(b): L shall explain a matter to the extent reasonable necessary to permit the client to make informed decisions abt the representation.  




c. Rule 1.2: explains under what circumstances the client makes the decisions.  Rule suggests that L must keep client informed abt matters w/in the client's authority. 




d. Mark Spiegel Lawyering and Client Decisionmaking: Informed Consent: L must disclose info related to the subject matter of the action and to conflicts of interest.  L must reveal material facts which are facts which if known to the client, might have caused him to alter his proposed course of conduct. L must reveal settlement offers and plea bargains. 


1. If a particular disclosure was not explicitly required by the agreement btwn the L and client, cts have imposed no duty of disclosure. But author says this is a bad approach b/c puts burden on client to know enuf law to require certain disclosure in his contract.  Cts generally do not require L.s to inform clients of uncertainty of the results of a particular course of action.   




e. Medical Analogy for Informed Consent: Dr. must disclose info that a reasonable pt. would want to know.  Ex: a Dr can be found negligent for failing to advise pt abt consequences of treatment.  




f. Q 2.8: Jon represents Co. E.  Jon's partner Sal represents M, an independent investor.  M wants to do a jt venture w/ E and Sal wants to know whether E will use another law firm, as it sometimes does when the firm has a conflict, and let her represent M in negotiating the deal.  M and E both consent.  But Jon knows (and Sal doesn't know) that there's an ongoing crim investig of E in which E is cooperating fully, w/ understanding it'll be allowed to plead guilty to a misdemeanor and pay $1000.  E wants this all kept quiet and won't let Jon tell Sal or M.  What should Jon do?   What if M got a new L, then what duty does firm have to a former client?





1. there's no requirement that law partners 
share info and in some cases are 
prohibited.  Thus, Jon has no duty to 
tell Sal. Jon shouldn't reveal this 
confid info b/c client clearly said it 
wants the info kept secret.






2. 


C. AUTONOMY OF ATTY AND CLIENTS



1. The L's autonomy: 




a. Jones v. Barnes: Ct holds that ct-appointed defense counsel is not required to raise all nonfrivolous issues on appeal. Ct shows lots of deference to counsel and his professional evaluation of the issues. Ct says often presenting fewer issues is more persuasive than presenting every possible issue and its a legal skill to narrow down the issues to the most impt ones. Case stands for idea that L is autonomous in planning strategy.




1. Dissent: Const rt to Effective Assistance of Counsel gives def the rt to make the decision of which issues to raise on appeal. Preserve personal dignity and autonomy of def

 


b. DR 7-101(B)(2) permits a L to refuse to aid or participate in conduct that he believes to be unlawful, even tho there is some support for an argument that the conduct is legal.




c. Rule 1.2(c): a L may limit the objectives of representation if the client consents after consultation.




d. Rule 3.3(c): permits a L to decline to offer evidence that the L reasonably believes is false. (DR 7-102(A)(4) forbids a L to offer evid she knows is false.)

    

2. The Client's Autonomy:




a. Olfe v. Gordon: L completely disregards client's instructions and deceives her.  Ct held atty liable for losses to client b/c he failed to follow her explicit instructions.  Expert testimony is not required to show that the L has violated his duty.


D. TERMINATING THE L-CL RELATIONSHIP:




1. Clients who retain their own L.s, may fire them for any reason or no reason.   




a. But client may not be allowed to fire L very close to trial b/c strong interests of Ct and opponent in no delay.



2. Rule 1.16(a): a L SHALL w/draw if: 




a. (a)(1): representation will result in viol of rules of professional conduct or other law




b. (a)(2): L's physical or mental condition materially impairs L's ability




c. (a)(3): L is fired 



3. Rule 1.16(b) L MAY w/draw if w/drawal can be accomplished w/o material adverse effect on the interests of the client, OR if: 




a.(b)(1) client persists in a course of action that L reasonably believes is criminal or fraudulent.




b. (b)(2) client used L's services to perpetuate a crime of fraud 




c. (b)(3) client insists on pursuing an objective L considers repugnant or imprudent.




d. (b)(4) client fails substantially to fulfill an oblig to the L and has been warned L will w/draw unless oblig is fulfilled.  




e. (b)(5) representation will result in an unreasonable financial burden on the L even tho the w/drawal will have a material adverse effect on the interests of the client.




f. (b)(6) other good cause for w/drawal exists.   



4. Rule 1.16(d) and DR 2-110(A)(2) and (A)(3): L is required to facilitate transition to new counsel and to protect the client's interests.

III PROTECTING THE L-CL RELATIONSHIP FROM OUTSIDE INTERFERENCE


A. Rule 4.2 and DR 7-104(A)(1): THE NO CONTACT RULE:



1. Rule 4.2: In representing a client, a L shall not communicate abt the subject of the representation w/ a party the L knows to be represented by another L, unless the L has the consent of the other L or is authorized by law to do so.  



2. The prohibition only applies IF:




a. The communication must occur while the L is representing a client.  (A L who is not representing a client is nor foreclosed from talking to another L's client).




b.  The communicating L must know that the person with whom he is communicating is represented by another L on the subject of the communication.





1. Knowledge can be inferred




c. The communicating L is forbidden to communicate only abt the subject of the representation.  (He can talk abt anything else.) 




d. The prohibition does not apply if the other L consents to the communication or of the communicating L is authorized by law.




e. A violation occurs if L uses a third party (ex: an investigator) to engage in the forbidden communication.  Rule 8.4(a) directs L.s not to violate or attempt to violate the rules thru the acts of another.



3. The Rule and Dr apply in both civil and criminal cases.  



4. PURPOSE: Fairness. Prevent one party being taken advantage of.  The presence of his L "neutralizes" the contact w/ opposing L.   The Rule prevents opposing L from:




a. getting an admission




b. learning facts he wouldn't be able to learn if counsel were present.




c. settling or winning a concession w/o opposing counsel present




d. learning info protected by the atty-client priv




e.  weakening the opposing client's resolve




f. disparaging the opposing L to his client.


B. CIVIL CASES



1. Niesig v. Team I: Issue:  Which corporate employees are considered parties such that opposing L is prohibited from communicating w/ them? Employees who have the capacity to bind the corporation.  (Controversy is abt fairness to corp. v. access to info.) 




a. 2d Cir held that no-contact rule applies only to current and not former employees. 




b. Def argued for blanket rule that all employees should be considered in the corporate party.  Def cites Upjohn for support.  Upjohn held that a corp's atty-client priv includes communic.s w/ mid and low level employees and Def says the existence of a privilege shows an atty-client rel.  Ct rejects this b/c Upjohn is abt a totally different issue, (the privilege for confidential communic.s), and not the underlying factual info which is at issue here.  Thus, a corp employee may be a client for purposes of the atty-client priv. and not be a party under rule 4.2.    




c.  Ct rejects control grp test (b/c it doesn't allow access to impt info). 

Ct's TEST: party includes corp employees whose acts or omissions in the matter under inquiry are binding on the corp. or imputed to the corp for purposes of its liability (corp's alter ego).  All other employees may be interviewed informally.  Thus, Ct only prohibits direct communic by adversary's counsel w/ employees who have the legal power to bind the corp.  (Ct adds that attys should make their identity and interest known to interviewees). 




d. Ct recognizes the value of informal discovery of info.  Not all contact btwn an employee-witness and an opposing L is intended to elicit unwitting admissions.




e. Bellacosa Concurrence: Majority's test limits access to parties w/ relevant info.  He favors the control grp test in which L is prohibited from contacting only those in the control grp, but everyone else may be informally interviewed. Control Grp test allows the maximum # of informal interviews while safeguarding the protections of those at the head of corp. Also majority's test will create too much litig on issue of whether employee is an alter ego.       



2. When the Govt is a Party: Some say that when gov is a party we should construe rule narrowly to allow public access to gov as a check agnst gov mismanagement.  Define party as gov official who has the authority to bind the gov in a matter that could be litigated; communic should be allowed w/ other gov employees.



3. Q 3.1: You represent corp plaintiff in antitrust action agnst another corp.  An officer of the plaintiff calls and says she's been contacted by a friend who is an employee of the def.  Employee told her that def's officers are abt to destroy inculpatory doc.s. Employee has made copies and wants to give them to you.  She also wants to give you correspondence btwn the def and its counsel.  Can you receive the docs? the correspondence?





a. Rule 8.4 says L can't have someone else violate the rules for him. Thus, can't have someone else take the docs and tell you what they say.  One solution is to bring yrself under protection of a judge.  There is an action underway so call judge and ask permission to subpoena the docs or hire another L to take docs to judge and then you file a motion.  



4. Q 3.2: Jill is denied a promotion at a Fortune 100 co. and thinks its b/c of race. She comes to see you and brings Sam, a co-worker who can relate incidents of racism by co., and Max, a VP, who can tell you abt co's personnel policies.  Can you speak to either or both of them?





a. no suit has been brought yet - no party to any lawsuit.  Do you "know" that other party is represented by a L? can infer it b/c surely a Fortune 100 Co is being represented by someone.  You can probably speak to Sam but first must find out exactly what his status at the co is (if he's a low level employee who won't bind the corp,then ok to talk to him) but not to Max b/c as VP, he can bind the corp.  


C. CRIMINAL CASES:



1. US v. Dobbs: Def was only under investig for extortion but state knew he had retained counsel. FBI interviewed him outside presence of counsel.  Ct holds the non-custodial interview prior to initiation of judicial proceedings doesn't violate Rule 4.2.  Gillers suggests L should have been disciplined.   



2. U.S. v. Hammad: AUSA investigates Hammed Store. Prosec used Goldstein (a business connection of def) as an informant.  Goldstein met w/ def and showed him a sham subpoena issued by the prosec.  Def alleged that pros violated DR 7-104(A)(1) b/c prose thru his alter ego had communicated directly w/ def after learning def had counsel.  Dist Ct found a viol and granted motion to suppress evid from their meeting.  Ct found Goldstein was pros' alter ego.  




a. 2d Cir found that the no-contact rule applies at investigation stage. (In contrast, most fed cts have held that the rule does not apply at preindictment investig stage) 

   Ct upheld finding of viol b/c Goldstein was 
alter ego of prosec and wrong to issue false 
subpoena to elicit admissions from def.  




b. But Ct reverses the suppression ruling b/c too extreme a remedy; impedes legit investig.  Under DR, pros. is "authorized by law" to conduct crim investigations and the use of informants to gather evid frequently falls w/in that authority.



3. Thornburgh/Reno Rules: These new Justice Dept Rules say that US attys are exempt from state ethics rules; the sole limits on federal prosecutorial conduct are constitutional and statutory.  Note that these would overrule Hammad.

DOJ proposals say:




a. regulation allows prosecutors to make overt or undercover contact w/ represented parties for investigation purposes prior to initiation of formal crim or civil proceedings (which is point at which suspect is arrested, charged w/ a crime or named as a def)




b. however, contacts are barred for purposes of plea or settlement negotiations.  




c. contacts are allowed where def initiates the contacts and a fed judge approves after finding a voluntary and knowing waiver of rt to counsel. 




d. prosec.s may contact lower-level employees of organizations represented by counsel, even after formal charges have been brought




e. Justice Dept has exclusive authority to enforce the rules




f. Purpose of Rules: allow lawful investigations. Law enforcement could not be served if one could exempt himself from investig simply by retaining a L.



4. Observations abt the Rules:




a. federalism issues: should a fed rule trump a state ethical rule? supremacy clause says yes.




b. sep of powers issues -- should Reno (executive branch) be allowed to make law which displaces State legislature's law?




c.  is it ok to have double std for fed and state attys? why should federal prosecutors be exempt from rules which constrain all other L.s?



5. Q 3.4: AUSA investigating securities crimes receives letter from white collar crim defense lawyer. Letter says we represent X.and we draw yr attention to Hammad decision.  It will be unethical for you to speak w/ our clients abt a matter w/in scope of our representation.  We include w/in this prohib all communics whether yr agent does or does not identify himself 




a. This is the type of prob Reno rules hope to prevent.  Or could argue Hammad should be limited to egregious contact and not ordinary contact.  Yet Reno rules include broad range of contact.  

listnum "WP List 0" \l 1 FRIVOLOUS POSITIONS AND ABUSIVE TACTICS


listnum "WP List 0" \l 2 TYPES OF COURT-IMPOSED SANCTIONS



listnum "WP List 0" \l 3 RULE 11: 




listnum "WP List 0" \l 4 11(a): Ct paper must be signed by at least 1 attorney or if unrepresented party by party





listnum "WP List 0" \l 5 Old rule required attorney who signed pleading to certify that he has read it.




listnum "WP List 0" \l 4 11(b): Atty or unrepresented party is certifying that to the best of his knowledge, info or belief, formed after inquiry reasonable under the circumstances:





listnum "WP List 0" \l 5 not being presented for improper purposes (i.e. to harrass, cause unnecessary delay or needless increase in cost of litigation)





listnum "WP List 0" \l 5 legal points are warranted by existing law or nonfrivolous argument for extension, modification or reversal of existing law or establishment of new law






listnum "WP List 0" \l 6 Note that old rule required "good faith argument" rather than "nonfrivolous argument."





listnum "WP List 0" \l 5 allegations have evidentiary support or are likely to have evidentiary support after reasonable opportunity for further investigation or discovery





listnum "WP List 0" \l 5 denials are warranted onthe evidence or are reasonably based on lack of info or belief




listnum "WP List 0" \l 4 11(c): If after notice and reasonable opportunity to respond ct finds violation of 11(b), ct may impose appropriate sanction.





listnum "WP List 0" \l 5 Sanction can be by motive or on ct's own 
initiative.





listnum "WP List 0" \l 5 Sanction is limited to what is sufficient to deter repetition of such conduct or comparable conduct by persons similarly situated.





listnum "WP List 0" \l 5 Limits on sanctions:






listnum "WP List 0" \l 6 $ sanctions can't be awarded against unrepresented party for violation of (b)(2).






listnum "WP List 0" \l 6 $ sanctions can't be awarded on ct's own initiative unless ct uses OSC before voluntary dismissal or settlement of claims made by or against party which is to be sanctioned.





listnum "WP List 0" \l 5 Note that imposition of sanction is 
discretionary--in old rule it was 
mandatory.





listnum "WP List 0" \l 5 Note that "if after notice and reasonable 
opportunity to respond" was not in old 
rule.





listnum "WP List 0" \l 5 Note that sanction is usually $ but may be warnings, oral reprimands in ct, written admonition, dismissal of case.





listnum "WP List 0" \l 5 Note that atty fees are not required.





listnum "WP List 0" \l 5 Note that sanctioned party's ability to pay may affect amount of sanction.



listnum "WP List 0" \l 3 28 USC ( 1927: Any atty or other person who multiplies proceedings in any case unreasonably and vexatiously may be required to pay costs and atty's fees reasonably incurred b/c of his conduct.



listnum "WP List 0" \l 3 FRCP 16, 26, 37: Sanctions for discovery abuse and other misconduct in civil litigation.



listnum "WP List 0" \l 3 FRAP 38: Damages and single or double costs to appellee if appeal is frivolous.



listnum "WP List 0" \l 3 Ct has inherent power to award counsel fees and expenses.


listnum "WP List 0" \l 2 Lawyers worry about R11 sanctions b/c:



listnum "WP List 0" \l 3 it may injure their reputation since ct opinion appears publicly



listnum "WP List 0" \l 3 client relations suffer if sanctions are jointly imposed on lawyer and client, ifsanction undermines client's cause, or if it requires additional legal expense beyond sanction itself



listnum "WP List 0" \l 3 lawyer often has to pay a lot of $


listnum "WP List 0" \l 2 Cooter & Gell: D owned and operated men's clothing stores and filed antitrust complaint against H, a suit manufacturer.  H moved for R11 sanctions alleging that D's allegations had no basis in fact.  D's prefiling research was telephone calls to salespeople in a number of men's clothing stores from which H inferred that only 1 store in each major metropolitan area sold H suits.



listnum "WP List 0" \l 3 After the filing of the R11 motion, D moved for voluntary dismissal, which was granted.  DCt nevertheless imposed R11 sanctions b/c of the inadequacy of D's prefiling inquity.  D.C. Cir. aff'd.



listnum "WP List 0" \l 3 SCt held:




listnum "WP List 0" \l 4 can impose R11 sanctions even after voluntary dismissal.





listnum "WP List 0" \l 5 R11 violation is complete when paper is filed.





listnum "WP List 0" \l 5 Plaintiff is still left with the right to refile the complaint b/c dismissal is without prejudice.





listnum "WP List 0" \l 5 Imposition of sanctions on abusive litigants is useful to deter misconduct.




listnum "WP List 0" \l 4 Std of appellate review is that appellate cts should review all aspects of R11 proceeding under a deferential abused of discretion std.  This is b/c even legal questions require a consideration of factual questions.





listnum "WP List 0" \l 5 DCt is better positioned to decide b/c whether legal position is "well grounded in fact" depends on factual determinations.





listnum "WP List 0" \l 5 Review of legal issues de novo wastes time and requires appellate ct to determine if, at time he filed pleading, atty's argument would have appeared plausible





listnum "WP List 0" \l 5 gives DCt flexibility to resolve questions involving narrow facts





listnum "WP List 0" \l 5 R11's policy goals of specific and general deterrence support abuse of discretion std b/c DCt is best acquainted with local bar's litigation practices and can best determine when sanction is warranted.





listnum "WP List 0" \l 5 Streamlines litigation process.





listnum "WP List 0" \l 5 Discourages litigants from pursuing marginal appeals.




listnum "WP List 0" \l 4 R11 permits an award only of those expenses directly caused bythe filing--i.e. trial level expenses only, not atty fees incurred in defending award on appeal.





listnum "WP List 0" \l 5 If atty appeals R11 sanction, expenses incurred in defending the award on appeal are caused by sanction and appeal, not by initial filing in Dct and thus are not recoverable.





listnum "WP List 0" \l 5 Expenses for frivolous R11 appeal may be recovered under FRAP 38, which gives appellate ct discretion to award damages for frivolous appeal.





listnum "WP List 0" \l 5 If winner on appeal is allowed to recover all attorney fees, it may discourage meritorious appeals b/c of fear of having to pay appellee's atty fees.





listnum "WP List 0" \l 5 Broad rule may encourage additional satellite litigation--people are motivated to recover atty fees.





listnum "WP List 0" \l 5 BUT danger that this rule will discourage litigants from defending award on appeal if appellate expenses are greater than the amount of the sanction.


listnum "WP List 0" \l 2 Pavelic & LeFlore: New rule 11 allows sanctions against entire law firm and not just against offending atty.  Ct held under old R11 that only the atty who signed offending paper, not the entire law firm, may be sanctioned under R11.  This has been overruled by new R11.


listnum "WP List 0" \l 2 Business Guides: Ct held that R11 allows sanctions against unrepresented party also (in accordance with the limits in R11).  But what is objectively reasonable for client may differ from what is objectively reasonable for atty.



listnum "WP List 0" \l 3 This rule may lead to finger-pointing, revelation of client confidences by atty in self-defense, and creation of conflict of interest.



listnum "WP List 0" \l 3 This creates a kind of insurance for lawyers if he gets client to co-sign paper.  But lawyers should have an ethical duty to prevent their clients from signing paper if their signatures are not required.


listnum "WP List 0" \l 2 It's a fact-based inquiry to see if ct paper violates R11.  Look at:



listnum "WP List 0" \l 3 time available to signer for investigation



listnum "WP List 0" \l 3 extent of atty's reliance on his client for factual support for document



listnum "WP List 0" \l 3 feasibility of prefiling investigation



listnum "WP List 0" \l 3 whether signing atty accepted case from another atty



listnum "WP List 0" \l 3 complexity of issues



listnum "WP List 0" \l 3 extent to which development of factual circumstances underlying claim requires discovery


listnum "WP List 0" \l 2 Circuits are in conflict as to whether lawyer must change ct paper if he learns of facts or discovers legal principles that, had he known them before filing, would have prevented him from filing the paper.


listnum "WP List 0" \l 2 Argument that R11's goal of not chilling atty enthusiasm or creativity is undermined b/c of atty fees being the most popular sanction.



listnum "WP List 0" \l 3 This is especially true in the civil rights area b/c they continually assert new theories.

listnum "WP List 0" \l 1 DILATORY TACTICS: Rules 3.1, 3.2, 4.4


listnum "WP List 0" \l 2 R3.1: Lawyer shall not bring or defend proceeding unless there is a basis fo doing so that is not frivolous, which includes a good faith argument for extension, modification or reversal of existing law.



listnum "WP List 0" \l 3 COM: It's not frivolous despite the fact that:




listnum "WP List 0" \l 4 the facts haven't first been fully substantiated.




listnum "WP List 0" \l 4 lawyer expects to develop vital evidence only by discovery.




listnum "WP List 0" \l 4 lawyer thinks client will not prevail.



listnum "WP List 0" \l 3 COM: It is frivolous if:




listnum "WP List 0" \l 4 client wants to take action primarily to harrass or injure person.




listnum "WP List 0" \l 4 lawyer can't make good faith argument on merits of the action.




listnum "WP List 0" \l 4 lawyer can't support action by good faith argument for extension, modification or reversal of existing law.


listnum "WP List 0" \l 2 R3.2: Lawyer must make reasonable efforts to expedite litigation consistent with the interests of the client.



listnum "WP List 0" \l 3 COM: Std is whether competent lawyer acting in good faith would regard course of action as having some substantial purpose other than delay



listnum "WP List 0" \l 3 COM: Realizing financial orother benefit from otherwise improper delay in litigation is not a legitimate interest of the client.


listnum "WP List 0" \l 2 R4.4: Lawyer must not usemeans that have no substantial purpose other than to embarrass, delayor burden 3rd person, or use methods of obtaining evidence that violates legal rights of 3rd person.


listnum "WP List 0" \l 2 EC7-4: 



listnum "WP List 0" \l 3 Advocate may urge any persmissible construction of the law favorable to his client without regard to the likelihood that his construction will ultimately prevail.  



listnum "WP List 0" \l 3 Position taken must be supported by law or supportable by good faith argument for extension, modification or reversal of law.  



listnum "WP List 0" \l 3 Lawyer can't assert frivolous litigation position.


listnum "WP List 0" \l 2 EC7-5: Lawyer may continue to represent client even if client pursuesconduct contrary to lawyer's advice so long as lawyer doesn't knowingly assist client to engage in illegal conduct or to take frivolous legal position.


listnum "WP List 0" \l 2 EC7-10: Duty of lawyer to represent client with zeal doesn't militate against his concurrent obligation to treat with consideration all people involved in legal process and to avoid infliction of needless harm.


listnum "WP List 0" \l 2 DR7-102(A):  Lawyer shall not:



listnum "WP List 0" \l 3 take action on behalf of client if he knows it is obvious such action will serve merely to harrass or maliciously injure another.



listnum "WP List 0" \l 3 knowingly advance claim or defense unwarranted under existing law, unless such claim can be supported by good faith argument for extension, modification, or reversal of existing law.


listnum "WP List 0" \l 2 Note that rules and code require expedition but adjectives and adverbs allow room for dilatory tactics so long as delay is not actor's sole purpose.  R11 is more definite.


listnum "WP List 0" \l 2 Ex of dilatory tactics: Plaintiff is injured in car accident and sues driver's insurance company.  Insurance company wants to delay settlement b/c it can invest $ at greater return than it would have to pay in prejudment interest to plaintiff.  Insurance company uses pretrial maneuvers in discovery, along with systemic delay due to lengthy trial calendar, to delay judgment day.

listnum "WP List 0" \l 1 MISSTATING FACTS, PRECEDENT OR THE RECORD


listnum "WP List 0" \l 2 R3.3: Lawyer shall not knowingly:



listnum "WP List 0" \l 3 make false stmt of material fact or law to tribunal



listnum "WP List 0" \l 3 fail to disclose material fact to tribunal when disclosure is necessary to avoid assisting criminal or fraudulent act by client



listnum "WP List 0" \l 3 fail to disclose to the tribunal legal authority in controlling jurisdiction known to lawyer to be directly adverse to position of client and not disclosed by opposing counsel


OR
listnum "WP List 0" \l 3 offer evidence lawyer knows to be false.  If lawyer has offered material evidence and comes to know of its falsity, lawyer must take reasonable remedial measures.



listnum "WP List 0" \l 3 The above duties apply even if disclosing confidential info protected by R1.6.



listnum "WP List 0" \l 3 Lawyer may refuse to offer evidence lawyer reasonably believes is false.



listnum "WP List 0" \l 3 COM: 




listnum "WP List 0" \l 4 Lawyer is not required to have personal knowledge of matters asserted in ct documents, but assertion purported to be on lawyer's own knowledge may be made only if he knows assertion is true or believes it to be true on basis of reasonably diligent inquiry.




listnum "WP List 0" \l 4 When false evidence is offered by client, if conflict between lawyer's duty to keep client's info confidential and duty of candor to ct, lawyer should seek to persuade client that evidence shouldn't be offered--if persuasion is ineffective, lawyer must take reasonable remedial measures.




listnum "WP List 0" \l 4 In criminal trial, if accused insists on testifying when lawyer knows testimony is perjurious, 3 proposed resolutions:





listnum "WP List 0" \l 5 allow accused to testify without guidance through lawyer's questioning





listnum "WP List 0" \l 5 excuse attorney from duty to reveal perjury is perjury is that of client





listnum "WP List 0" \l 5 force lawyer to reveal perjury if necessary to rectify the situation




listnum "WP List 0" \l 4 If perjured or false testimony has been offered, atty should speak to his client.  If that doesn't work, atty should seek to withdraw if that will remedy situation.  If not, atty should disclose to ct.  Then let ct decide whether to tell trier of fact, order mistrial or do nothing.




listnum "WP List 0" \l 4 In some jurisdictions, due process and right to 
counsel provisions of Constitution are read to 
require atty to allow accused to testify even 
if he knows the testimony will be false.


listnum "WP List 0" \l 2 EC7-26: Lawyer must not knowingly participate in 

introduction of perjured testimony or evidence, but unless he knows or should know evidence is false or perjured, he should present any admissible evidence his client desires.


listnum "WP List 0" \l 2 DR7-102(A): Lawyer shall not:



listnum "WP List 0" \l 3 counsel or knowingly fail to disclose that which by law he is required to reveal



listnum "WP List 0" \l 3 knowingly use perjured testimony or false evidence




listnum "WP List 0" \l 3 knowingly make false stmt oflaw or fact



listnum "WP List 0" \l 3 participate in creation or preservation of evidence if he knows or it's obvious the evidence is false



listnum "WP List 0" \l 3 counsel or assist client in conduct heknows to be illegal or fraudulent


listnum "WP List 0" \l 2 DR7-102(B)(1): If lawyer receives info clearly showing that his client has perpetrated fraud on person or tribunal, he must tell client to rectify situation, and if client refuses, lawyer must reveal fraud to affected person or tribunal, unless info is a privileged communication.


listnum "WP List 0" \l 2 DR7-102(B)(2): If lawyer receives info clearlyshowing



that 3rd person has perpetrated fraud ontribunal, lawyer must promptly reveal fraud to tribunal.


listnum "WP List 0" \l 2 DR7-106(B): Lawyer must disclose legal authority in controlling jurisdiction known to him to be directly adverse to position of client and which is not disclosed by opposing counsel.


listnum "WP List 0" \l 2 R4.1: Lawyer must not knowingly:



listnum "WP List 0" \l 3 make false stmt of material fact or law to 3rd person



listnum "WP List 0" \l 3 fail to disclose material fact to 3rd person when disclosure is necessary to avoid assisting a criminal or fraudulent act by client, unless R1.6 prohibits disclosure.



c. COM: No affirmative duty to inform opposing party of relevant facts.  BUT misrepresentation can occur if lawyer incorporates or affirms stmt of another person that lawyer knows is false or if lawyer fails to act.


listnum "WP List 0" \l 2 R8.4(c): It is professional misconduct forlawyer to engage in conduct involving dishonesty, fraud, deceipt or misrepresentation.


listnum "WP List 0" \l 2 Jorgenson: 11th Cir. ct imposed R11 sanctions on attorneys who didn't disclose adverse controlling precedent in brief--attorneys had duty to refrain from affirmatively misleading ct as to state of the law.  Ct rejected defendant's argument that cases weren't cited b/c they weren't controlling. 


listnum "WP List 0" \l 2 DeSoto: In 11th Cir. ct imposed R11 sanctions on attorney who didn't disclose adverse controlling precedent even though he believed such precedent should be reversed or modified.



listnum "WP List 0" \l 3 Note that other circuits don't require atty to identify adverse precedent if he thinks it should be reversed or modified under R11.  But R3.3(a)(3) would require it anyway.


listnum "WP List 0" \l 2 Anders: If lawyer moves to withdraw after finding defendant had no grounds for appeal, he must submit brief referring to anything in record that might support defendant's appeal.


listnum "WP List 0" \l 2 McCoy: Under Wisc law, lawyer must also show why appeal lacks merit by citing cases and statutes in record and stating why they lead to conclusion that appeal lacks merit.  



listnum "WP List 0" \l 3 This serves as safeguard--it guarantees that atty has diligently searched record and has made correct conclusion.

listnum "WP List 0" \l 1 CONCURRENT CONFLICTS OF INTEREST: GOAL is to ENSURE LOYALTY.


listnum "WP List 0" \l 2 RULE 1.7 CONFLICT OF INTEREST-GENERAL RULE:



a. A lawyer shall not repersent a client if the representation of that clinet will be directly adverse to another client UNLESS:




1. the lawyer reasonably believes the representation will not adveresely affect the relationship w/the other client



and
2. each client consents after consultation.



b. A lawyer shall not represent a client if the representation of that client may be materially limited by the lawyer's responsibilities to another client or to a 3rd person, or by the lawyer's own ints unless:




1. the lawyer reasonably believes the rep. will not be adversely affected 



and
2. the client consents after consultation. When representiation of mutiple clients in 1 matter is undertaken, the consultation shall include expln of the implicns of common rep. and the advantages and risks involved.


listnum "WP List 0" \l 2 COMMENT TO RULE: 



LOYALTY TO CLIENT



listnum "WP List 0" \l 3 If such a conflict arises after rep. has been undertaken, lawyer should withdraw.




listnum "WP List 0" \l 4 RULE 1.16: declining or terminating representation: a lawyer shall not represent a cl or shall withdraw if: 





1. representation will result in violn of rules of profl conduct 





2. or lawyer's physical or mental condition impairs his ability to represent the client 





3. or lawyer is discharged.  





Atty may withdraw as long as not materially adverse effect on ints of the client or 





1. if the client persists in a course of action involving the lawyer's services that the lawyer reasonably believes is criminal or fraudulent 





2. or a cl insists upon pursuing objective that atty thinks is repugnant





3. or unreasonable financial burden on atty or other good cause





When ordered to do so by a tribunal, a lawyer shall continue representation notwithstanding good cause for terminating the representation.





Upon term'n of representation, atty shall take steps to exetent practicable to protect a cl's ints.




listnum "WP List 0" \l 4 RULE 1.9: see later Conflict of int: former cl



listnum "WP List 0" \l 3 Lawyer ordinarily may NOT act as an advocate agt a person the lawyer represents in some other matter, even if wholly unrelated. BUT, Simultaneous reprn in unrealted matters of clients whose ints are only generally adverse does not require consent of the clients. Mandatory withdrawal applies ONLY TO DIRECTLY ADVERSE INTS.




listnum "WP List 0" \l 4 Rule 1.7 comment still says ordinarily lawyer may not act adversely to client on unrelated matter.  Atty must be prepared to show that there will be no actual or apparent conflict in loyalties or dimunition in the vigor of his representation.  




listnum "WP List 0" \l 4 ct's are reluctant to allow concurrent representation on unrealted matters b/c "it is likely that some adverse effect on an atty's exercise of his indpt judgmt on behalf of a client may result from the atty's adversary posture toward that cl in another legal matter." (IBM v. Levin law firm CBM reprsented Levin in AT action agt ibm and certain partners at CBM not involvedin the AT action represented ibm on unrelated matters, ct said no--conflict may arise) NOTE: Dorsen focuses on APPEARANCE OF IMPROPRIETY -- dont even put yourself in such a ?able situation.




listnum "WP List 0" \l 4 NOTE: 1.7 Suggests that firm proceeding agt cl's affiliate or sub may be permissible.  "A lawyer representing an enterprise w/diverse operations may accept employmt as an advocate agt the enterprise in an unrelated matter if doing so will not adversely affect the atty's relationship w/the enterprise or conduct of the suit and if both clients consent after consultation."  BUT Teradyne Inc v. Hewlett Packard: b/c of identity of int. b/w a parent and subsidiary, the 2 had to be trated as a single client for conflicts purposes.



listnum "WP List 0" \l 3 Permissive withdrawal (1.16(b))does not necessarily preclude possible conflict, rather critical ?s are the likelihood conflict will arise and if it does, whether it will materially interfere w/lawyer's indpt profl judgmt in considering alternatives.




listnum "WP List 0" \l 4 Note: what lawyer reasonably believes is an objective std of what reasonable atty would think.



listnum "WP List 0" \l 3 CONSULTATION AND CONSENT: when a disinterested lawyer would conclude that the cl should NOT agree to repren, the lawyer involved cannot ask cl to CONSENT.  And, when more than one client is involved and one does not allow disclosure to other so that other client can make informed decision, the lawyer cannot ask the other client to consent.




listnum "WP List 0" \l 4 WAIVER generally allowed.  DR 5-105(c) allows atty to represent multiple ints otherwise disallowed by DR5-105(a) and (b) if it's obvious that he can adequatly represent the int of each cl. and if each consents to the representation after full disclosure.





DR5-105(a) a lawyer shall decline proffered employmt if the exercise of his indpt profl judgmt in behalf of client will be or likely to be adversely affected or if it would be liekly to involve him in representing differing ints





DR5-105(b) lawyer shall not continue multiple emplymt if client is likely to be adversely affected by lawyer represnting another cl or such representation is likely to involve him in representing differing ints.





DR5-105(c) in situations covered by (a) and (b), lawyer may represent mult clients if it is obvious that he can adequately represent the int of each and if each consents after full disclosure of the possible effects of such representation.



listnum "WP List 0" \l 3 LAWYER'S INT: lawyer's own ints cannot have adverse effect on reprn of a client (ie a lawyer's need for income cannot lead the lawyer to undertake matters he cannot competently handle or if atty is involved in transaction so can't give client detached advice.)




listnum "WP List 0" \l 4 CRIMINAL OR CIVIL EXPOSURE OF LAWYER LEADS TO CONFLICT: if lawyer can be criminally or civilly implicated in crime, he can't represent client. Ex. US v. Cancilla where atty may himself have engaged in crim. activity related to conduct for which def was on trial, thus conflict of int. b/c vigorous defense might uncover evid on atty's involvement.


listnum "WP List 0" \l 4 PERSONAL CONFLICTS:



listnum "WP List 0" \l 5 COHABITANT RELATIONSHIP can be conflcit of int.  



listnum "WP List 0" \l 5 rule 1.7 may require disclosure and consent when lawyer represents a client agt a close relative's law firm





listnum "WP List 0" \l 5 Rule 1.8(i) says only w/consent after consultation can lawyers who are related as parent, child, sibling or spouse represent direct adversaries.



listnum "WP List 0" \l 5 Conflict of interest if lawyer has intimate/persl relationship w/friend or relative of client.  In Barentine v. US: ct said defense laweyr's intimate relationship w/def's fiancee during representation of def. constituted breach of loyalty to cl.  



listnum "WP List 0" \l 3 LITIGATION CONFLICTS:




listnum "WP List 0" \l 4 R1.7(a) prohibits representation of opposing parties in litig.




listnum "WP List 0" \l 4 R1.7 (b) discusses reprn of potentially opposing parties (co pltffs/co defs)





listnum "WP List 0" \l 5 exs of problems that could arise: inconsistent testimony; imcompatibility in posns; or substly different possibilites of settlmts or liabilities




listnum "WP List 0" \l 4 ordinarily atty CANT argue AGT A CLIENT the lawyer represents in another matter, even if the matter is wholly unrelated.




listnum "WP List 0" \l 4 a lawyer may represent parties having antagonistic posns on a legal ques that has arisen in differ cases. (ie asserting differ posns in differ trial cts)




listnum "WP List 0" \l 4 Findaca v. Cunningham: class action brought by 23 female prison inmates sentenced to custody in NH prison. Suit challenges NH's failure to estab a facility for incarceration of female inmates w/progrms and services = to men's prisons.  Pltffs counsel was NHLegal Assistance. Def's (prison) says disqualify pltffs counsel b/c conflict of int -- NHLA represents inmates and mental hospital patients who don't want the inmates located in their area which is what the defs offer as legitimate settlmt. Defs say pltfs attys have divided loyalty.  Ct finds for def but doesn't retry the full case--only reconsiders the issue of remedy.





listnum "WP List 0" \l 5 Pltfs argue no conflict b/c not likely to accept settlmt on other grounds.  Further pltfs say inefft to disqualify them.





listnum "WP List 0" \l 5  Ct found conflict ensured the case would go to trial, but don't see how this could be avoided based on manner case developed.  Even if other counsel had advised pltfs to accept st's offer for a bldg at mental inst. a trial was likely.    





listnum "WP List 0" \l 5 Case was remanded b/c after disqualifying atty, the case need not be retried but the remedy needed to be decided.





listnum "WP List 0" \l 5 NOTE: RULE 1.10(A) Imputes conflict among all affiliated lawyers thus even if mental inst. patients were represented by 1 atty in NHLA and other atty represents prisoners not good enuf (still conflict).





listnum "WP List 0" \l 5 NOTE: These rules are especially difficult on PUBLIC INTEREST services where there are conflicts among many groups and very few to serve them.





listnum "WP List 0" \l 5 NOTE: STANDING -- the conflict issue was raised by the def. not by either group of clients.  Some cts only permit clients to allege a concurrent conflict others allow nonclients to do so on the theory that if a lawyer is violating an ethical rule, the ct needs to know abt it.  Often noncleint only has standing when he can demonstrate that the oipposing counsel's conflict somehow prejudiced HIS rts, not merely to enforce a technical violn of the rules.





listnum "WP List 0" \l 5 NOTE: NHLA could have consulted w/both groups of pltfs and got them to consent R.1.7.



listnum "WP List 0" \l 3 INT OF PERSON PAYING FOR LAWYER'S SERVICE: a lawyer can be pd from source other than the cl if the cl is informed and consents to the arrangmt and there's no compromising the lawyer's duty of loyalty to the client.  NOTE: potential probs when insurance co pays for insured and then conflict arises b/w them.




listnum "WP List 0" \l 4 Cl must consent to arragnmt; poayor msut not interfere w/lawyer's indep. profl judgmt or w/cl-atty relationship; and lawyer must protect cl's confidences.



listnum "WP List 0" \l 3 GENERALLY: determine potential for conflict by looking at: duration and intimacy of the atty's relationship w/th cl involved; the fns being performed by the lawyer; the likelihood of actual conflic arising; and, the prejudice to the client if it doies areise.  "The question is often one of proximity and degree."



listnum "WP List 0" \l 3 The lawyer undertaking the representation generally has duty to resolve ?s of conflict of int.  However, where a conflict can interfere w/the fair or efft admin. of justice, OPPOSING COUNSEL CAN RAISE THE ISSUE. NOTE: Def in Findaca brought issue of conflict to ct's attn.


listnum "WP List 0" \l 2 DR 5-101(A): provides except w/consent of his client after full disclosure, atty cannot accept employmt if the exercise of profl judmt on behalf of cl may affect lawyer's own interests.  Or if likely to involve lawyer in representing differing ints. (Rule 1.7 clarifies this by requiring that not only must the cl consent after consultation but also the representation reasonably appears not to be adversely affected by the lawyer's other ints.


listnum "WP List 0" \l 2 EC 5-1: "The profl judgmt oif a lawyer should be exercised solely for the benefit of his cl and free of compromising influences and loyalties.  Neither his personal ints, the ints of other cls, nor the desires of 3rd persons should be permitted to dilute his loyalty to his client."


listnum "WP List 0" \l 2 ATTY CANNOT REPRESENT CLIENT IT IS INVOLVED IN BUS. TRANSACTIONS WITH. Goldman v. Kane 



listnum "WP List 0" \l 3 FACTS: client needed funds to purchase boat and his lawyer, Kane, gave him a loan thru a co. Kane controlled and required client to give him collateral.  Having offered the loan, Kane then urged client not to accept it, but client did.  Then, atty sold the collateral and earned money and then b/c client didn't repay, he seized the boat.  



listnum "WP List 0" \l 3 ct found a FIDUCIARY relationship b/w atty and cl



listnum "WP List 0" \l 3 Ct disfavors atty who has bus. dealings w/cl which results in profit for atty at expsnse of client.



listnum "WP List 0" \l 3 ct said atty had BURDEN OF PROOF to show transaction was in all respects fair. Here, ct said Kane's full disclosure and advice not sufft to immunize him.  



listnum "WP List 0" \l 3 Ct required Kane to ensure that client rec'd INDEPENT ADVICE before he accepted his loan -- since this wasn't required by Kane, ct found Kane breached fid. duty to client.


listnum "WP List 0" \l 2 NOTE: after pymnt of retainer, the cl and atty have a fid relationship.  Cl can depend on atty to protect his ints.



listnum "WP List 0" \l 3 even absent an atty-cl relationship atty who enters a bus. deal is bound to observe general ethical rules. In re Imming (atty must be honest and fair even w/o atty cl relationship)


listnum "WP List 0" \l 2 NOTE: rule 1.8 limits attys financial ints w/others if they could compromise the lawyer's loyalty to clients.


listnum "WP List 0" \l 2 MEDIA RTS: RULE 1.8(D) AND DR 5-104(B) FORBID ATTY TO ACQUIRE PUBLICITY RTS TO A STORY based on subject of reprn before its conclusion.  Fear that the media rts conflict w/client's int.



listnum "WP List 0" \l 3 Maxwell v. Sup. Ct: crim def has dp rt to promise counsel the media rts to his story if the def knowingly waives the consequent potential conflict



listnum "WP List 0" \l 3 private lawyer can negotiate media rts w/cl after representation has ended.  Yet, NY OPinion did not allow prosecutor to sell story to news magazine after case was over.



listnum "WP List 0" \l 3 NOTE: conflict b/w PATERNALISM (recognize need for protection of cl b/c ints can be harmed -- wont settle, or focus on "juicy" stuff) v. INDL AUTONOMY (allow client to waive rts, k w/lawyer for media rts etc, cl. should decide whether or not to take risk)


listnum "WP List 0" \l 2 CONTINGENT FEES: give lawyer a direct int in client's cause. DR 5-103(b) permits an atty to advance costs of litig and related expenses as long as cl remains ultimately liable for these. But rule 1.8(e) allows lawyer to make repymt contingent on outcome of matter and to do away w/repymt entirely if cl is indigent.



listnum "WP List 0" \l 3 Atty cannot advance living expenses.  Problem is that cts dont want atty to gain int in litg. thru fin'l assistance to client and CLIENTS SHOULD NOT BE INFLUENCED TO SEEK REPRESENTATION BASED ON THE EASE W/WHICH $ CAN BE OBTAINED.



listnum "WP List 0" \l 3 DR5-103: (a) A lawyer shall not acquire a prop. int in the cause of action or sub matter of litg. he is conducting ofr a cl except that he may: acquire a lien granted bylaw to secure his fees or expenses and contract w/cl for reasonable contingent fee.




(b) while representing a cl in connection w/contmeplated litig., a lawyer shall not advance or guarantee finl assistance to his cl, except that a lawyer may advance or guarantee the expenses of litig. provided the cl remains ultimately liable for such expenses.


listnum "WP List 0" \l 2 KAREN HOROWITZ SIMULATION: 


listnum "WP List 0" \l 2 NOTE: DISQUALIFICATION of civil counsel is NOT subject to IMMEDIATE APPEAL AS OF RT.


listnum "WP List 0" \l 2 Q. 5.4:  Hispanic and Afn Amn come to Tx Fair Emplymt REsource Ctr saying passed over for supervisory promotion.  Instead, white guy got promotion and he had less seniority.  These two men cant afford to pay attys.  Can the orgn represent them both?



listnum "WP List 0" \l 3 yes: either get the 2 to waive the potential conflict


or
listnum "WP List 0" \l 3 yes: get more facts abt what the clients desire, can both be promoted? do they want job or compensation?


but
listnum "WP List 0" \l 3 no: if both want promotion and only 1 can have then can represent rt (rt not to be discriminated agt) but need separate attys for remedy.


listnum "WP List 0" \l 2 Q.5.5: Lawyer is arguing for 1 construction of secs law in a case in 2nd Cir and differ cl. arguing for opposite construction of same law in unrelated case in 7th Cir. This is ok.  It's ordinarily not imporper to assert posns in differ trial cts. problem may arise if both cases go up to Sct.


listnum "WP List 0" \l 2 MALPRACTICE BASED ON CONFLICTS: Simpson v. James: malpractice suit brought by sellers of corp assets agt partners of law firm representing both buyers and sellers in the transaction.  Pltfs were stockholders of HP enterprises, pltf went to def's firm b/c they had represented co for yrs.  Atty was sole source of legal advice for both parties. Sold HP to group of investors, Tide Creek.  As security for sellers, lien on the stock of Tide Creek, persl guarantees of buyers.  TC's note came due, but TC didn't pay. New atty in same firm restructured note b/w parties.  Then, pltf asked atty what would happen if her ints conflicted w/TC's, atty said they'd have to support her. When actual conflict arose b/c TC couldn't pay note, firm told her to find new atty.  Thus, pltfs sue for negligence based on def's owing duty to pltf; duty breached; breach prox. cause of injury and damages resulted.



listnum "WP List 0" \l 3 ct found for pltf b/c atty-cl relationship existed; std of care was std of reasonably prudent atty.  appel ct upheld jury's finding.



listnum "WP List 0" \l 3 NOTE: no inherent problm w/atty representing both sides of transaction -- often allowed (cheaper)



listnum "WP List 0" \l 3 NOTE: OBJECTIVE FACTORS USED found atty unreasonable b/c he interfered w/cl autonomy -- paternalistic.  See if threats to confidences occur then atty loses.


listnum "WP List 0" \l 2 CONFIDENTIALITY IN MULT. REPRESENTATION: where an atty acts for 2 or more parties having a commmon int, neither party may exercise the atty cl priv in a subsequent controversy w/the other.  This is true even where the atty acts jointly for persons having no formalized bus arragnemt b/w them. 



listnum "WP List 0" \l 3 Wortham & Van Liew: ct upheld lower ct discovery order requiring atty of a general partnership to disclose to pltf, a partner,info abt partnership transactions which had been obtained from general partner defs.  JT CLIENTS DO NOT ENJOY THE PRIVILEGE.



listnum "WP List 0" \l 3 NOTE: in NY Opinion cttee held confidentiality duty was superior to duty to inform.  (2nd client doesnt know of 1st client stuff b/c duty of confidentiality gter than inform'n)


listnum "WP List 0" \l 2 SIMULATION: ANITA ENG: The main issue in this problem is what is directly adverse?  cl is Burger Queen owner, and atty forced her to settle b/c of his conflict of int--firm represented ltd partner in Taco Rico franchise. Atty had duty to express likely outcome. Partner argues that firm must represent everyone's best int, not just BQ owner's own benefit. If BQ sells beer, then TR can be adversely affected --sales can fall.  



1.7(b) says if representation of 2nd client MAY be materally limiting on the 1st client, then atty CANT represent both.  Here that is implicated.  But, conceivable atty thought he was doing best thing (1.7(b)(1)).  But note that this is really an objective std.  



Perhaps, just get client's consent after full consultation--Volls should have disclosed to Eng that firm represents TR ltd partner.  



The fact that other attys represent codef in other unrelated matters is no problem.



The fact that attys wife is atty for other side implicates 1.8(i), no problem--marital conflicts are not imputed to other people in the firm.



After Eng retains atty, franchise owner of BQ retains him in another matter.  Ordinarily atty cant represent even in wholly unrelated matter unless special arrangemt w/Eng (b/c there would be a concurrent conflict over Eng and franchiser over whether Eng can serve beer.)

listnum "WP List 0" \l 1 SUCCESSIVE CONFLICTS OF INTEREST: GOAL is to PROTECT CONFIDENCES.  For a client to represent one client today, and the client's adversary tomorrow in a closely related matter, creates an unsavory appearance of conflict of int.


listnum "WP List 0" \l 2 RULE 1.9: CONFLICT OF INT: FORMER CLIENT: 



a. a lawyer who has formerly represented a cl in a matter shall not therafter represent another person in the same or a SUBSTANTIALLY RELATED MATTER in which that person's ints are materially adverse to the ints of the former cl unless the former cl consents after consultation.



b. a lawyer shall not knowingly represent a person in the same or substlly related matter in which a FIRM with which atty was FORMERLY associated had previously represented a cl whose ints are materially adverse to that person and abt whom the lawyer had acquired info protected by Rules 1.6 and 1.9(c) that is material to the matter unless the former client consents after consultation.




1. NOTE: Rule 1.6: Info is confidl unless client consents or it is nec. to prevent cl from committing a crim act likely to result in death or substl bodily harm or to esablish a claim or defense n bahalf of lawyer in controversy b/w lawyer and cl.



c. A lawyer who has formerly represented a cl in a matter OR whose PRESENT OR FORMER FIRM has formerly represented a clinet in a matter shall not thereafter use info relating to the representation to the disadvantage of former client except as Rule 1.6 or Rule 3.3 would permt or require or reveal info re: representation except as those rules would permit or require w/respect to a client.




1. NOTE: Rule 3.3:lawyer cannot knowingly make false stmt to tribunal or fail to disclose a material fact, etc.


listnum "WP List 0" \l 2 COMMENT TO RULE 1.9:  The principles in Rule 1.7 determine if ints of present and former cl are adverse.  



listnum "WP List 0" \l 3 The underlying ? is whether the lawyer was so involved in the matter that the subsequent representation can be justly regarded as a changing of sides in the matter in question.



listnum "WP List 0" \l 3 LAWYERS MOVING B/W FIRMS: Allow lawyer to move and to allow new firm to represent clients adverse to old firm b/c otherwise hampering atty's ability to move and cl's ability to gain effective counsel.  




listnum "WP List 0" \l 4 NO PER SE bar, look to how long and how many matters atty wked on to determine if broad dissemination of cl confidences was likely.  




listnum "WP List 0" \l 4 NOT relying on APPEARANCE OF IMPROPRIETY std b/c it's too subjective, if client fears loss of confidences will say conflict.  (But this was old test and part of Canon 9, thus some cts and attys still use this analysis.)




listnum "WP List 0" \l 4 Thus, FUNCTIONAL ANALYSIS: preserve confidentiality and avoid positions adverse to a client.



listnum "WP List 0" \l 3 CONFIDENTIALITY: Preserving confidentiality leads to ? of whether atty had access to info.  1.9(b) operates to disqualify atty only when atty involved had actual knowledge of info protected by Rules 1.6 and 1.9(c).  Thus, if atty while w/1 firm acquired no knowledge of info re: particular cl, neither atty individually nor 2nd firm is disqualified from representing adverse client in same or related matter.  



listnum "WP List 0" \l 3 WAIVER: clients can waive protection from subsequent representation if there is disclosure of circumstances including atty's intended role in behalf of new client.



listnum "WP List 0" \l 3 to disqualify a firm w/which a lawyer is assoc'd see rule 1.10. 


listnum "WP List 0" \l 2 PRIVATE PRACTICE Analytica Inc v. NPD Research:  Malec was an employee and sh of NPD stock b/w 1972-77. During his employmt, owners gave him stock as compensation. This transaction was structured by Fine a partner in S&F.  NPD gave Fine info re: its financial cond'n, mgmt etc.  Malec left and formed Analytica which competes w/NPD.  In 1977, Malec retained S&F to represent Analytica agt NPD claiming anticompetitive behavior.  



listnum "WP List 0" \l 3 Ct found lawyer disqualified b/c of successive conflict of int.  Fear of lawyer using confidl info obtained from client agt that client on behalf of another one. Fine not only had access but also did receive confdl financial and operating info.  Also, NPD pd the S&F's legal bills and S&F was the only counsel on the deal thereby representing both Malec and NPD.  Ct said it is irrelevt whether atty actually obtained such confdl info or whether atty actually represented other party if the subject matter of the 2 representations are SUBSTANTIALLY RELATED and confidl info could be obtained then  conflict exists.  



listnum "WP List 0" \l 3 EXCEPTION where a member or associate of the law firm changes jobs and later he or new firm is retained by an adversary of a client of his former firm.  In such a case, no disqualification as long as show measures taken to prevent cconfidences from being rec'd.


listnum "WP List 0" \l 2 CONFIDENTIALITY: DIFFER INTERPS OF SUBSTL RELATIONSHIP TEST: 



listnum "WP List 0" \l 3 Cornish v. Sup. Ct: held that if ANY confdl info could have been obtained, then disqualify atty from representing 2nd client.  



listnum "WP List 0" \l 3 Evans v. Artek Sys.: disqualify if: substl relationship b/w subj matter of prior reprn and issues in teh present lawsuit; and the atty whose disqualifn is sought had access to relevt privileged info.



listnum "WP List 0" \l 3 Carlson v. Langdon: disqualify if the factual content of the matters involving the 2 clients are related in some substl way.  If the 2 matters have common facts, the atty is in a position to receive confidl ino which possibly could be used to the detriment of the former client in the latter proceeding.



listnum "WP List 0" \l 3 Govt of India v. Cook Ind: disqualify only when issues in present and prior cases were identical or essentially the same.



listnum "WP List 0" \l 3 PROBLEM 6.1: When atty represents cl in crim tax prosecution and later atty's partner is retained by cl's wife to brign a divorce action and to seek equitable distrib. of client's assets either:




listnum "WP List 0" \l 4 disqualify b/c certainly from tax case learned of clients assets, etc.  OR disqualify based on loyalty issue and not confidlity issue.



or
listnum "WP List 0" \l 4 use issue test of Cook Ind and find no disqualif


listnum "WP List 0" \l 2 SUCCESSIVE DUTY OF LOYALTY: profl comitment is endangered if the possibility exists that the lawyer will change sides later in a substly related matter b/c lawyer and cl should expect that the lawyer will use every skill and tap every legit resource on behalf of client.  The atty cannot produce a product for a client and then turn around and seek to destroy its legal usefulness. Cts are divided as to whether this constitutes reason to disqualify. 


listnum "WP List 0" \l 2 WHO IS DISQUALIFIED? in Analytica Fine and entire firm of S&F were disqualified from representing opposing client.



listnum "WP List 0" \l 3 Co-Counsel is not disqualified b/c they are not the same firm there is not the same prospective risk that confidences will be leaked folowing disqualification of the tainted lawyer.



listnum "WP List 0" \l 3 Generally, allow files to be turned over to successor counsel.


listnum "WP List 0" \l 2 WHO IS A CLIENT? anyone who atty enters into relationship with and anyone who gives atty/firm confidential info! 



listnum "WP List 0" \l 3 In Analytica Malec was client whether he pd firm or not. And, HPD was client whether retained firm or not.



listnum "WP List 0" \l 3 Trinity Ambulance Service: one of 2 pltffs in AT action realigned as a def. While a pltf, counsel participated in jt strategy sessions, etc thus ct disqualified atty for realigned def. concluding that atty had a profl relationship w/the remaining pltff which had divulged confidences.



listnum "WP List 0" \l 3 Jack Eckerd Corp v. Dart: First boston retained Fried, Frank to assist it after Dart hired First Boston to advise Dart re: fin'l acquisition. Dart agreed to pay First Boston's legal fees to F,F.  Dart had its own legal counsel at the time.  F,F however communicated direclty w/Dart.  Then, F,F represented pltff in action agt Dart. Ct disqualified F,F b/c: there was a tradl profl relationship by implication arising out of the fact that Dart provided info and F,F did legal wk based on it; First Boston as Dart's agent created a atty-cl relationship and Dart consulted w/F,F assuming F,F's loyalty and profl care.


listnum "WP List 0" \l 2 PROHIBITIONS ON WITHDRAWAL OF COUNSEL: b/c concurrent conflicts have stricter rules than successive conflicts, often attys attempt to make current conflicts into successive ones by withdrawing from a case and then taking the other case.  In Jelco 9th Cir haled law firms could not escape the stricter current client conflict by withdrawing from the reprn and converting a current cl into a former cl.  Thus, protects cl int in uniterrupted representation to the conclusion of a matter.



listnum "WP List 0" \l 3 Note: the law firm's own finl int is not an acceptable reason for dropping a client.



listnum "WP List 0" \l 3 If conflict arises b/w 2 existing clients, the ct not the lawyer chooses which client remains w/firm. 


listnum "WP List 0" \l 2 STANDING: some cts have said nonclients can seek disqualification in successive conflicts b/c of ct's int in ethical conduct, others say no b/c rule is meant to protect former client not a stranger.


listnum "WP List 0" \l 2 PROBLEM 6.2: atty retained by Wallace to help him w/legal wk in operating lg record store. Atty incorporates store, negotiates lease, wks out credit arragmt, tm name of store then ends relationship.



listnum "WP List 0" \l 3 atty can then perform same services for competitor Noonan (lawyer should be able to develop expertise, etc.) R. 1.7 -- probably could even do this at same time as Wallace.  One sticking pt is if the 2 will be head on competitors.



listnum "WP List 0" \l 3 atty can represent record co. agt Wallace for unpd bills where defense will be merchandise was defective b/c this is wholly unrelated matter. But if Wallace is depending on credit terms which atty wked out, then can't go agt these terms when representing record company



listnum "WP List 0" \l 3 cant represent ll agt wallace re: terms of lease since she negotiated that lease for him, etc.



listnum "WP List 0" \l 3 funeral parlor v. wallace arguing that record store is a zoning violation-- Can argue there are no facts in common and thus no problem OR can argue there is a problem b/c ending entrprise thru zoning is agt loyalty int of client and when setting up lease atty needed to consider zoning violns.


listnum "WP List 0" \l 2 IMPUTED DISQUIFICATION AND MIGRATORY LAWYERS: RULE 1.10:



a. While attys are associated in a firm, none of them shall knowingly represent a cl when any one of them practicing alone would be prohibited from doing so by rules 1.7, 1.8(c), 1.9 or 2.2.



b. when a lawyer has terminated an assn w/a firm, the firm is not prohibited from thereafter representing a person w/ints materially adverse to those of cl represented by formerly assoc'd lawyer, and not currently represented by the firm unless: 




1. the matter is the same or substlly related to that in which the formerly associated atty represented the client 





and 
2. any atty remaining in the firm has info protected by rules 1.6 and 1.9(c) that is material to the matter.



c. a disqualification prescribed by this rule may be waived by the affected client.


listnum "WP List 0" \l 2 COMMENT TO RULE 1.10:



listnum "WP List 0" \l 3 DEFN OF FIRM: attys in a private firm, attys employed in legl dept of corp, or in legal services orgn.  Questions remain as to whether legl dept of corp or legal services orgn are 1 firm or many firms each w/their own subsidiary of corp or area of int in orgn.  Govt lawyers have greater confidentiality requirements. (rule 1.11).


listnum "WP List 0" \l 2 Schiessle v. Stephens: pltff appeals form order disqualifying her co-counsel in this At action.  Pltff was represented by R, a partner in the R firm.  K, then a partner at A&F, cotnacted R on behafl of the defs and asked that teh case be dismissed. R declined.  Then K left A&F and went to R.  Then, A&F sought disqualification of R firm.  



1. Ct found b/c identical case is involved confict existed.  Cetainly representation is substly related; atty K has not rebutted the PRESUMPTION OF SHARED CONFIDENCES (we presume atty shared confidences with his former firm) w/respect to his involvemt in the case while at A&F. AND, NO INSTITUTIONAL MECHANISMS (ie chinese wall) was established to separate K from case.  Thus, disqualify R firm.



2. When atty w/knowledge of a prior cl's confidences and secrets changes employmt and joins a firm representing an adverse party, specific instl mechanisms must be in place to ensure that info is not shared w/memebers of the new firm even if inadvertently.



3. Deep division in cts abt whether presumption that other lawyers at firm X shared confidences w/lawyer who has moved from firm Y to firm X is rebuttable. 




listnum "WP List 0" \l 4 Model Rules 1.9 REJECT REBUTTABILITY, but restmt allows it if in addition to screening, the info at risk isn't likely to be significant in the second matter.  




listnum "WP List 0" \l 4 Don't allow rebutting of this presumption b/c fear that client's confidences will be revealed.




listnum "WP List 0" \l 4But, if presumption is irrebutable then mobility of lawyer b/w firms is severely constrained.



4. Most agree that atty can rebut presumption that he had knoweldge of confidences and secrets of client that was represented by the firm.  But, when the former client challegnes a foremer lawyer's claim of nonaccess, the client can no longer claim privilege for the communications it wishes to protect.  


listnum "WP List 0" \l 2 PROBLEM 6.4: K,G&R handle prod. liab defense for A, a nationwide mfr of consumer products.  KGR is a large law firm and its handling abt 36 cases of prod liab for A, engaging local counsel wehre the case is brought in a jurn in which the firm has no local office.



M has been wkg as an assoc. at a firm in Indiana, and gets new job at KGR.  KGR receives motions to disqualify it in various A matters b/c:


1. M's former firm alleged that the firm was handling a claim based on an A toaster oven while M was there.  Thus, seeks to disqualify KGR from continuting to represent A on that claim. ANSWER:need to know if M wked on this toaster oven case - the mere fact that firm had the case is not enuf.  (mere fact that he had access to files is not enuf).  If he wked on the specific claim, then disqualify. If he didn't wk on specific claim but the claims were substlly related so that he recd a lot of the same confdl info then probably disqualified.



note: dorsen said that just knowing that he knew the firm's general litigation strategies is not enuf to disqualify him. 



note: if only wked on an issue of law (no confidences, etc) probably would not be disqualified.



note: if he did get confidences, he may be able to get screened say some circuits, but rules say CANNOT be screened, so the firm would be disqualified.  This has a great effect on young lawyers who want to move, esp. lawyers who specialize in 1 specific area of practice.


2. M's former firm alleged that while M was there the firm was handling a claim based on an A blender, thus disqualify KGR from continuting to represent A on that claim. ANSWER: Same as 1 (perhaps group all kitchen appliance claims together, so if M wked on any kitchen appliance case he's disqualified. This would depend on if the same info and theories/strategies are used for each case.)


3. M's former firm alleged that after M left, the firm filed a claim for a new client based on one of A's coffemkrs. Thus, seeks to disqualify KGR from mkg appeal. ANSWER: deny motion b/c M wasn't even at the firm anymore!


4. 21 motions from Other firms representing pltfs based on A's toaster ovens.  They want to disqualify KGR.  B/c other firms and M's former firm were members of a Toaster Oven Cttee that pooled confidl and tactical info abt their claims. ANSWER: confidences revealed, so disqualify firm or maybe screen M from entire case if possible.


NOTE: m's former firm must have been representing the pltfs of these cases.


listnum "WP List 0" \l 2 PROBLEM 6.5: C represents Fedrn of Reliabe Used Auto Dealers in st legislature arguing that proposed statute is bad -- violating st. law. She's unsuccessful.  Then, C changes firms and takes case where she uses law and opposes one of the cos in the federation.  Can C or her firm represent this 2nd case? ANSWER: 



listnum "WP List 0" \l 3 determine SUBSTLLY RELATED: one matter dealt w/the CONSTITUTIONALITY of the law, the other dealt w/a VIOLN of the law. However, even if its just constl law, C could have rec'd a lot of relevt info from the cos.   



listnum "WP List 0" \l 3 There's an issue of LOYALTY that C had to her former client, by directly opposing them on an issue she once represented them on is she violating that? (this would be a personal issue for her involvmt in the case, not the firm's).


listnum "WP List 0" \l 2 PROBLEM 6.6: firm wants to lure atty from a differ firm b/c she's a great land use lawyer.  The firm says there doesn't appear to be any conflict problems, but that it still wants to ask its present clients, her present clients, and any future clients to waive all future successive conflicts on substlly related matters, w/ provision for screening, and all future concurrent conflicts on unrelated matters, again w/screening.  



ANSWER: This seems counter to all policy reasons why we have conflicts -- need for conflict rules to ensure atty isn't in a bind and not hurting client, this just allows atty to hurt cl, seems wrong.

listnum "WP List 0" \l 1 ETHICS IN ADVOCACY:


listnum "WP List 0" \l 2 general belief: the advocate views her job as to use all available legal and ethical means to achieve her client's goal, subject only to her client's willingness and ability to pay the cost, which includes the advocate's fee.  There is no rt or wrong, thus the advocate could argue either side of the issue depending upon who retains her.  The ADVOCATE'S ONE DUTY IS TO HIS CLIENT--client's objectives come first.  Lawyer's job is to win regardless of the merits of the client's case.  Information may be factual or legal.  



DR 7-101 REQUIRES COUNSEL TO REPRESENT CL ZEALOUSLY.  



a. a lawyer shall not intentionally: 




1. fail to seek the lawful objectives of his cl thru reasonably avail means permitted by law and the DR. A lawyer does not violate this DR, however, by acceding to reasonable requests of opposing counsel which do not prejudice cl's rts by being punctual, avoiding offensive tactics, and treating all w/courtesy.




2. fail to carry out a k of employmt enterd into w/cl for profl services, but he may withdraw.




3. prejudice or damge hios cl during the course of the profl relationship



b. in his representation of a client, a lawyer may:




1. exercise his prof judgmt to waive or fail to asert a rt or position of his client




2. refuse to aid or participate in conduct that he believes to be unlawful, even though there's some support for the argumt that the conduct is legal.


listnum "WP List 0" \l 2 ADVERSARY TRUTH:



listnum "WP List 0" \l 3 RIFKIND: The adversary process is an organized and institutionalized confrontation.  Atty is not client's judge and thus atty is an advocate for client's rts.  Atty is advocate NOT TRUTH SEEKER. Truth comes from judge/jury which after hearing both sides and all accompanying evidence can decide what the truth is.  He praises atty's skill and resources and their ability to form a coherent story, etc.


BUT
listnum "WP List 0" \l 3 FRANKEL: Agrees that adversary system is cherished ideal b/c it emodies fund'l rt to be heard, but b/c it is thought to be best assurance of truth. ATTY'S ROLE IS TO BRIGN OUT TRUTH.  He criticizes atty's who use their skill and resources to misrepresent the truth.



listnum "WP List 0" \l 3 SCHWARTZ: supports Frankel.  Adversary system protects human dignity; vindicates legal rts and ensures correct (truthful) result. Increase disciovery and other methods of getting info therby decreasing the impact of gross differences in lawyer competency. Try and recreate events accurately as possible is goal.  TRUTH = ACCURACY, REFLECTING AN OBJECTIVE EXTERNAL REALITY.



listnum "WP List 0" \l 3 BALL: Criticizing Schwartz.  Truth ascertainmt is not the paramount goal of civil litig. thus THERE IS NO 1 TRUTH, TRUTH IS CREATIVE. Truth in litigation is not to be ascertained it is to be performed. Atty is responsible to represent the client and to perform as a member of an ensemble comprising counsel, judge, and jury.



listnum "WP List 0" \l 3 POST: against referring to advocates as actors (as Ball and Rifkind do).  Socy as a whole doubts staged performances.  



listnum "WP List 0" \l 3 PROBLEM 7.1: Discusses choice of living under our adversarial system or others cooperative legal system.  Arguably, adversarial sys gives client better service b/c atty advocates but maybe cooprn is better b/c everyone has the same goal of truth and general good in mind. Problms w/coopern sys: is we don't believe that there's one truth. Problems w/adversary sys: there are differ level of quality in attys -- those w/bad attys loose!



listnum "WP List 0" \l 3 PROBLEM 7.2: Lawyers put their clients above all other considerations, as long as those objectives are legal and the lawyer uses no unlawful or unethical means to achieve them.  Utopian rules of ethics won't wk if they require people to behave contrary to their own ethical codes, as, for ex., by betraying clients.  Rules of ethics cant be used as a tool of social engineering or in an effort to create a new socy.




Cant use law for social engineering; atty's cant be that idealistic when idealism will hurt indls we have a special duty to.


listnum "WP List 0" \l 2 TRUTH AND CONFIDENCES: 



listnum "WP List 0" \l 3 If atty knows cl is in process of committing criminal act: atty cannot aid client. Rule 1.2(d) and may even be able to reveal future crime.



listnum "WP List 0" \l 3 Is lawyer's duty of confid. and loyalt to cl. superior to any duty to ct as a ct officer?  Canons of Ethics and Code of Prof Resp. say confidentiality and loyalty are superior to duty to correct of the client's perjury, but Rule 3.3 disagrees.




listnum "WP List 0" \l 4 DR 7-102(B)(1).  Lawyer's duty to ct is subordinate to lawyer's duty to maintain the confidences and secrets of client: A lawyer who receives info clearly establishing that cl has perpetrared a fraud upon a person or tribunal shall promptly call upon the client to rectify the same and if the cl refuses or is unable to do so, the lawyer shall reveal the fraud to the affected person or tribunal EXCEPT when the info is protected as a confidence or secret.




listnum "WP List 0" \l 4 NOTE: CONFIDENCES is defined as info protected under atty-cl privilege and SECRETS are all other info gained in profl relationship.  (It seems that DR7-102 only protects confidences). BUT ABA Opinion 341 interpreted "privileged communication" to include both secrets and confidences.



listnum "WP List 0" \l 3 DR7-102 treats fraud on tribunal or person teh same, model rules differentiate (3.3 is defrauding tribunal and 4.1 and 1.2(d) is fraud on persons).



listnum "WP List 0" \l 3 DR7-102 only applies where fraud is completed. Lawyer need not warn when prospective of crime. (But see R3.3)



listnum "WP List 0" \l 3 NOTE: LAWYER'S DUTY TO CLIENT AND DUTY TO CT ARE NOT INCONSISTENT -- lawyer's need for info from client to obtain for the client all that the law and lawful process can provide is consistent w/ idea that lawyer represents client lawfully and represents to ct what is lawful.


listnum "WP List 0" \l 2 MODEL RULE 3.3: CANDOR TOWARD THE TRIBUNAL:



a. A lawyer SHALL not knowingly: 




1. make a false stmt of material fact or law; 




2. fail to disclose a material fact to the tribunal when disclosure is nec to avoid assisting a criminal or fraudulent act by the client; 




3. fail to disclose to the tribunal legal authority in the controlling jurd'n known to the lawyer to be directly adverse to the position of the cl and not disclosed by the opposing counsel,



or 
4. offer evidence that he lawyer knows to be false.



b. The duties in (a) continue to the conclusion of the proceeding and apply even if compliance requires disclosure of info otherwise protected in 1.6



c. But note that a lawyer MAY refuse to offer evid that the lawyer reasonably believes is false.


listnum "WP List 0" \l 2 COMMENTS TO RULE 3.3: 



listnum "WP List 0" \l 3 The advocate's task is to present the cl's case w/persuasive force. Performance of that duty while maintaining confidences of the client is qualifed by the advocate's duty of candor to the tribunal.



listnum "WP List 0" \l 3 FALSE EVIDENCE: when evid that a atty knows to be false is provided by a person who is not the cl, the lawyer must refuse to offer it regardless of the cl's wishes. but, if client offers this evidence, then conflict may arise b/w atty's duty to keep confid'l and duty of candor to ct.   If necessary, except in case of defense of criminal accused, atty must disclose deception.  




listnum "WP List 0" \l 4 NOTE: Atty must KNOW that evid is false. However, exactly how or when atty knows is unclear.



listnum "WP List 0" \l 3 PERJURY BY A CRIM DEF: Three resolns of dilemma where either atty is passively permitting fraud on ct or atty is actively hurting cl's interest if reveals perjury: permit accused to testify by a narrative w/o guidance thru atty's ?ing. (Opinion 1341 of ABA says that this can no longer insulate the lawyer from a charge of assisting the cl's perjury.) Or, advocate be entirely excused from duty to reveal perjury if the perjury is that of the client. Or, lawyer msut reveal perjury if necessary to rectify the situation.  Accused should not have rt to assistance of counsel in permitting perjury. But, see Nix v. Whiteside below.



listnum "WP List 0" \l 3 REMEDIAL MEASURES: if perjured testimony or false evid offered, advocate's proper course is to "remonstrate" w/cl confidentially. If this doesn't wk, seek withdrawal. If this doesn't wk, then atty needs to disclose to ct.   However, in crim defense cases lawyer's ethical duty may be qualifiedf by constl provisions for dp and rt to counsel.  


listnum "WP List 0" \l 2 ABA OPINION: explaining rule 3.3 notes that 3.3(a)(2) includes perjury and thus if no other measure can be taken to remedy situation, atty has duty to disclose perjury to ct.  


listnum "WP List 0" \l 2 DUTY TO WITHDRAW: Model rules do not require withdrawal when a client has committed a fraud on the tribunal, but DR  and ABA opinion suggested it was a good idea.  



listnum "WP List 0" \l 3 Nix v. Whiteside: issue is whether the 6th A rt of a crim def to asistance of counsel is violated when an atty refuses to cooperate w/the def in presenting perjured testimony at trial. 




listnum "WP List 0" \l 4 FACTS: W stabs L while the 2 were quarrelling. W says self defense b/c L was abt to shoot me. W tells atty he didn't see gun and all eyewinesses said they didn't see gun. But at trial W says he saw something metallic.  Atty tries to convince W that actual seeing of gun is irrelevt it's belief he had gun that's relevt, and convinced W not to testify abt "metallic".  W found guilty of 2nd degree murder and appeals that lawyer didn't allow his testimony ...




listnum "WP List 0" \l 4 ct finds that there's strict rule to finding denial of 6th A rt to counsel. Test is need serious atty error and prejudice.  No error b/c atty must remain lawful. Thus, W's atty did everything lawful he could for W.  WITHDRAWAL IS APPROPRIATE RESPONSE OF ATTY WHEN CLIENT THREATENS TO COMMIT PERJURY.  This does not deprive def of his rt to counsel nor his rt to testify truthfully.  Ct also noted that outcome even w/testimony of "metallic" would be the same, thus no harm.




listnum "WP List 0" \l 4 Brennan concurs that there is no harm b/c no prejudice or serious error, but says Sct CANT establish rules of ethics only sts can.




listnum "WP List 0" \l 4 Blackmun, etc. concur that no harm. They say W was better off that atty persuaded him not to commit perjury b/c on x-examn he would be impeached and maybe found guilty of 1st degree murder.




listnum "WP List 0" \l 4 THUS, CRIM DEF IS NOT ENTITLED TO ASSISTANCE OF COUNSEL IN GIVING FALSE TESTIMONY, and the atty who refuses such assistance or who threatens the cl w/disclosure of perjury has not deprived cl's 6th A rt.



listnum "WP List 0" \l 3 NOTE: OPINION 353: does not require withdrawal but cautions that if don't withdraw atty must avoid assisting fraud yet not give away confidentiality.



listnum "WP List 0" \l 3 NOTE: Open ? as to what to do if DURING (rather than before) trial client decides to testify falsely.  ABA says since it will be difficult to withraw, allow cl to tell story w/o questioning further.  Thus, not blowing whistle on cl but not participating either.  Gillers says this isn't a good solution, rahter it would be better to hand the issue to the judge -- atty tells judge, I have a client who's about to lie.



listnum "WP List 0" \l 3 Q.7.3: Client charged w/2 violent homicides -- lots of witnesses, etc so decide to bring affirmative defense of insanity.  Thus, state and defense get psychatrists to examine def. The 2 come out differently, but info def gave each was the same -- brutal, abusive childhood.  Rt before summation, def's sister comes to atty and says def is lying -- no abusive childhood, brings family album. Client didn't testify, thus no lying under oath.  What should atty do?




listnum "WP List 0" \l 4 NO one committed perjury thus no false evid w/i meaning of 3.3(a)(4)




listnum "WP List 0" \l 4 no 102(d)(1) fraund on ct by cl




listnum "WP List 0" \l 4 3.3(a)(2) atty has duty to tell of cl's fraudulent acts, does lawyer KNOW that def is lying? Sister may be lying, but she has a lot of proof. Dorsen says lawyer doesn't KNOW here b/c he has no better reason to rely on sister than defendant.  




listnum "WP List 0" \l 4 if it's clear that client was lying, then cant exploit false stmts. 3.3(a)(1) and 4.1(a)



listnum "WP List 0" \l 3 FOSTERING FALSITY: TACTICS IN CASES TO INCREASE CHANCES OF VICTORY AT COST OF MISLEADING JUDGE OR JURY.



listnum "WP List 0" \l 3 Cross examining the Truthful Witness: A Tragic Fire  (Max Steuer example) survivor emotionally tells of how they were locked in factory in horrible conditions when fire began and killed many b/c they couldnt open the door.  On xexamn def counsel continously repeats the same question to def who tells the exact story over and over until she forgets one wd, and when def counsel asks if she forgot anything she says oh yeah I left that wd out. Thus jury sees she was coached and no longer believes her at all (when in fact it was an emotional issue and witness spoke little English and coaching helpful to separate emotions from facts that jury needs to hear). But, defense won.




listnum "WP List 0" \l 4 this is degrading and hinders truth telling



but
listnum "WP List 0" \l 4 lawyer has duty to client to represent as best as possible; need to represent zealously.




listnum "WP List 0" \l 4 since she's the only witness should x-examine thoroughly b/c unknown what truth is -- not necessarily exactly what she says.



listnum "WP List 0" \l 3 ARGUING FOR FALSE INFERENCES: if the advocate knows that the witness is telling teh truth, can he still try to discredit the witness? Can he ask the jury to draw a favorable inference that he knows is false?




listnum "WP List 0" \l 4 SUBIN: says no, this would be pejury.  Role of atty is to ensure fair tactics and procedure and to advocate a different outcome by undermining the st's version of the facts or presenting a completely different version.  But, if atty knows beyond a reas. doubt, then he can't bring up false theory. Agt creating a false impression b/c there is a goal of assuring a truthful verdict as well as ensuring prosecution met its burden. He says if you can present a false case why not permit perjury?




listnum "WP List 0" \l 4 MITCHELL: says yes, this is ok.  Even if know facts are not true, can bring up false theory b/c idea is to raise doubt in the prosecution's case.  Truth is not the core of what the advocate must find, rather convince the judge/jury that the prosecun has not met its burden.  There is no such thing as facts, rather info and chain of info. There is no one truth.




listnum "WP List 0" \l 4 UNDERWOOD: prosecution has responsibility for truth not shared by defense counsel. A prosec cannot argue an inference known to be false, but a defense atty can in order to shake the prosecution in its attempt to meet its burden of proof.  While this is a peculiar role of the crim defense atty to allow false inferences, civil attys should not be allowed to make such argumts.  the Code and the Model Rules do not allow arguing inference of false stmts of fact.



listnum "WP List 0" \l 3 LITERAL TRUTH: witness/def. can say literal truth -- an answer true and complete on its face even if it evaded the true question or was misleading.  PROTECTION AGT MISLEADING ANSWERS LAY IN EFFECTIVE CROSS EXAMINATION.



listnum "WP List 0" \l 3 COACHING: lawyers frequently prepare witnesses before testifying.  This is impt to refresh memories, help order the ideas so that it can be understood, review papers if necessary, etc. But, some lawyers engage in "horseshedding" beyond organizing the witness' knowledge to helping the witness know new things.  This could be asking for perjury which is criminal.



listnum "WP List 0" \l 3 EXPLOITING ERROR: MI. Opinion ci-1164: Since role of crim defense counsel is to zealously defend the cl w/i the boundaries of legal and ethical rules, it is not defense counsel's obligation to correct inaccurate evidence introduced by prosecution.  DR 7-102(4) prohibits counsel from using perjured testimony or false evid, but it is proper to call to the witness stand those witnesses on behalf of the cl who will present truthful testimony.



listnum "WP List 0" \l 3 SILENCE: silence is permissable when lawyer knows that another is laboring under a misimpression subject to restraints of 3.3(a)(4) and (b).  Thus, unless atty comes to know that he offered false evid, silence is ok except in 3.3(a)(2) which seems to obligate atty to speak up to prevent fraud on ct.  However, if silence is not "assisting" in fraud (3.3a2 says disclosure is necessary to aviod assisting a crim or fraud act by the client), then lawyer can remain silent.  It is unclear what "assist" is to mean, thus unclear if silence is ok.



listnum "WP List 0" \l 3 Q.7.4:  atty who does personal injury. Client hires him in an intersection accident, issue is who had the rt of way.  At ct, issue is does cl wear glasses as he's supposed to while driving. Client produced glasses to other side in proceeding, but when atty representing cl asked to keep the glasses, cl says "I have to give them back to my son"  Thus, these were the prescription glasses he was wearing at the accident, but they are not his.  ANSWER? silence is ok b/c nothing said was false, but then is he assistingin fraud on ct?; further exploitation of error is allowed -- does this exceed those bounds?; and, literal truth is allowed b/c that's what x-examn is for, it's an adversarial system and the opposing lawyer isn't good enuf to find the error, too bad so sad.


listnum "WP List 0" \l 2 HARDBALL:



listnum "WP List 0" \l 3 Bickel & Brewer:  Attys prolong proceedings.  Lawyers testcases and prepare witnesses by running through every major trial in mock courtroom.  Accusations that witnesses have been coached in a technique to attempt to evade questions, feign ignorance and obstruct deposition process.  Lawyers encourage witnesses to challenge deposition questions.  Accusations that lawyers prolong trials (i.e. TRO hearing lasted 11 weeks when normally they last 3-10 days).



listnum "WP List 0" \l 3 Dalkon Shield: A.H. Robins made unreasonable and irrelevant inquiries into highly private aspects of the lives of women who filed suit blaming Dalkon Shield for their injuries.  (Ex. asked questions regarding woman's sexual relations before her marriage and 10 years prior to even receiving Dalkon Shield, methods of intercourse, use of marital aids, etc.)  




listnum "WP List 0" \l 4 This led to women not suing b/c of fear of intrusion into private life.  




listnum "WP List 0" \l 4 But even though this is mean-spirited, it's legal and usually ethical.

listnum "WP List 0" \l 1 CRIMINAL ADVOCACY


listnum "WP List 0" \l 2 PROSECUTOR VS. DEFENSE



listnum "WP List 0" \l 3 R3.1: Special exception for defense lawyers in criminal case from duty not to bring frivolous case--defense lawyer can so defend proceeding as to require that every element of the case be established.



listnum "WP List 0" \l 3 R3.8: Special duty for prosecutor in criminal case--he must:




listnum "WP List 0" \l 4 not prosecute charge if he knows it's not supported by probable cause




listnum "WP List 0" \l 4 make reasonable efforts to ensure accused has been advised of right to, and procedure to obtain, counsel and has been given reasonable opportunity to obtain counsel.




listnum "WP List 0" \l 4 not seek to obtain from an unrepresented accused a waiver of important pretrial rights.




listnum "WP List 0" \l 4 make timely disclosure to defendant of all evidence or info known to prosecutor that tends to negate guilt of accused or mitigate offense.




listnum "WP List 0" \l 4 exercise reasonable care to prevent people on prosecutor's side from making extra-judicial stmt not allowed under R3.6.




listnum "WP List 0" \l 4 not subpoena lawyer in criminal proceeding to present evidence about past or present client UNLESS: 





listnum "WP List 0" \l 5 prosecutor reasonably believes info is not protected by privilege and is essential to get it and in this way 




AND 
listnum "WP List 0" \l 5 prosecutor gets judicial approval




listnum "WP List 0" \l 4 COM: Prosecutor is minister of justice and not just advocate.



listnum "WP List 0" \l 3 EC 7-13: Special duty of prosecutor to seek justice and not merely convict b/c:




listnum "WP List 0" \l 4 prosecutor represents the sovereign




listnum "WP List 0" \l 4 prosecutor is not only advocate but is also making decisions normally made by individual client




listnum "WP List 0" \l 4 in our justice system, accused is given benefit of all reasonable doubts



listnum "WP List 0" \l 3 DR7-103(A): Prosecutor can't institute criminal charges when he knows or it's obvious that the charges aren't supported by probable cause.



listnum "WP List 0" \l 3 DR7-103(B): Prosecutor must make timely disclosures to defendant of existence of evidence known to prosecutor that tends to negate guilt of accused, mitigate degree of offense or decrease punishment.



listnum "WP List 0" \l 3 CRITIQUE OF DEFENSE BAR--UVILLER




listnum "WP List 0" \l 4 4 reasons why people enter defense bar:





listnum "WP List 0" \l 5 find reward from anti-government stance due to their suspicion of those who speak for the established social order





listnum "WP List 0" \l 5 thrill of victory, heightened by long odds





listnum "WP List 0" \l 5 most effective way to discover innocent person accused of crime is to hammer on every prosecution case





listnum "WP List 0" \l 5 defense lawyer is defending rights of all people




listnum "WP List 0" \l 4 Any one of these reasons intensifies adversary position of defense bar and encourages defense lawyers to ignore justice.




listnum "WP List 0" \l 4 Result of intense adversarial frame of mind is frivolous motions which may be limited by:





listnum "WP List 0" \l 5 greater use of sanctions





listnum "WP List 0" \l 5 expansion of early pretrial discovery





listnum "WP List 0" \l 5 requirement of supporting affidavits of fact before granting hearings on pretrial motions





listnum "WP List 0" \l 5 requiring lawyers to attest to accuracy of the allegations as far as they are known (or reasonably knowable) to them



listnum "WP List 0" \l 3 CRITIQUE OF PROSECUTION--AMSTERDAM




listnum "WP List 0" \l 4 Tension exists between adversary model and aspects of prosecutor's role which don't fit the adversary model:





listnum "WP List 0" \l 5 whereas defense counsel follows course of action dictated by client, prosecutor is lawyer and client





listnum "WP List 0" \l 5 while defense role is to get lightest punishment and win over prosecution, prosecutor's role is to do justice




listnum "WP List 0" \l 4 Problems afflict prosecutor's role:





listnum "WP List 0" \l 5 since prosecutor has no guidance as to what public interest requires by way of sanction and since he isn't familiar with science of punishment, he is tempted to seek heaviest conviction





listnum "WP List 0" \l 5 prosecutor is frustrated b/c he is unable to make society safer, so he settles for winning cases against defense





listnum "WP List 0" \l 5 since prosecutors are elected, they must give illusion of solving crime and therefore try to get as many convictions as possible





listnum "WP List 0" \l 5 since prosecutor has so many cases, he settles for getting work done rather than getting it done right





listnum "WP List 0" \l 5 prosecutor often uses highly unreliable evidence in trial to get conviction




listnum "WP List 0" \l 4 BUT faults of the prosecutor are not due to perversity of the prosecuting attorneys--rather, they are the failings of people called upon to do difficult/impossible job.



listnum "WP List 0" \l 3 JUSTICE WHITE'S VIEW: While prosecutor is to search for truth, defense counsel has obligation to defend client whether innocent or guilty.  He can put prosecutor's case in the worst possible light regardless of what he knows the truth to be.


listnum "WP List 0" \l 2 BLAMING THE VICTIM DEFENSE



listnum "WP List 0" \l 3 You can use this defense in 2 ways:




listnum "WP List 0" \l 4 try to create inference that victim behaved in a way that justified defendant's conduct




listnum "WP List 0" \l 4 create negative public image of victim's character so that jury sees victim as worthless and thus is reluctant to punish defendant



listnum "WP List 0" \l 3 If evidence rules will exclude such tactics, defense lawyer may try to raise questions about victim through pretrial publicity



listnum "WP List 0" \l 3 Exs:




listnum "WP List 0" \l 4 Defense lawyer portrayed slashed model Marla Hanson as ambitious woman who used men.  Ct even allowed defense lawyer to draw out of Hanson that attacker had described her as a bitch, suggesting that it described her personality.




listnum "WP List 0" \l 4 Defense lawyer representing Robert Chambers, who claims he killed Jennifer Levin in self defense during rough sex, called Levin's diary a chronicle of her kinky and aggressive sex life.



listnum "WP List 0" \l 3 Q8.1: There is an argument that defense lawyers in Hanson and Levin cases were trying to cheapen the victims so that jury would care less about punishing the defendants.  This is different from Max Steuer, who at least used legitimate legal tool of cross-examination to cast doubt on witness' credibility.  




listnum "WP List 0" \l 4 Is it right that Steuer's tactics are better than Hanson and Levin defense attorneys'?





1. Maybe perhaps you're drawing them out as sexual objects.



listnum "WP List 0" \l 3 Q15.1: In William Kennedy Smith rape trial, ct imposed "gag" order on prosecution and defense--lawyer couldn't speak to media about case.  Prosecutor discovered 3 other women prepared to testify Smith raped or attempted to rape them.  Prosecutor took their depos, in which they described Smith's actions, notified Smith's lawyers of herintention to call them as witness and then filed depos in ct.  Media got a hold of the depos.  Smith was granted motion to delay trial, and there was evidence that revelations by media prejudiced Smith.  Smith moved to allow defense to see medical history of vctim b/c she had a pre-existing emotional problems which caused her to make up story.  Media got hold of motion.




listnum "WP List 0" \l 4 Did prosecutor have higher duty than defense lawyer? Yes.




listnum "WP List 0" \l 4 Is defense lawyer justified as responding to prosecutor? Yes--defense lawyer has duty to defend client even in extreme ways.  Emotional problems are relevant.




listnum "WP List 0" \l 4 Does it affect your judgment that previously NY Times had printed article about victim's past--she's illegitimate, recived tickets for moving violations and was wild partier?

listnum "WP List 0" \l 1 VOLUNTARY PRO BONO PLANS: RULE 6.1


listnum "WP List 0" \l 2 RULE 6.1: A lawyer SHOULD ASPIRE to render at least 50 hrs of pro bono/yr.  A lawyer should



a. provide substl majority of pb for free to: poor people (indls w/"limited means") or charitable, religous, civic, community, govtl and educl org'ns in matters designed primarily to address needs of poor, 


and
b. provide addl services thru: 




1. delivery of free or substlly reduced legal services to a charitable group of indls or groups seeking to protect civil rts, civil liberties or pub rts or charitable, religious, civic, etc orgns to further their organizational purposes where the payment of std legal fees would significantly deplete the orgn's eco. resources or would otherwise be inappropriate.




2. delivery of legal fees to poor persons 



or 
3. participation in activities for improving the law or legal profession.



In addition, attys should contribute $ to orgns that do give legal services to the poor.


listnum "WP List 0" \l 2 COMMENTS TO RULE:



listnum "WP List 0" \l 3 50 hrs is ABA recc. ST BARS CAN VARY the obligation. 



listnum "WP List 0" \l 3 50 hrs/yr should be AVG OVER LIFE of atty and not necessarily the actual total per year. (ie one yr only 1 hr but the next year 100 hrs is ok)



listnum "WP List 0" \l 3 Services can be in CIV. OR CRIM MATTERS but not crim matters where govy is requrired to provide legal representation anyway.



listnum "WP List 0" \l 3 LEGAL SERVICES TO POOR INCLUDE: indl and class rep.; provision of legal advice; legisl. lobbying; training and mentoring; admin. rule mkg.



listnum "WP List 0" \l 3 PERSONS QUALIFIED to receive free pro bono work(defn of "limtd means"): those who receive public assistance or whose incomes are slighlty above the std set by Legal Aid but still cant afford counsel.



listnum "WP List 0" \l 3 W/O FEE: INTENT of atty must be to not get fee but if receive award of atty's fees in case still can consider it p.b. And then encouraged to contribute a portion of such fees to orgns aiding the poor. NOTE: thus bad debt client is not considered pb.



listnum "WP List 0" \l 3 (b)(2) of rule: allows atty who receives modest fee for services to poor to be p.b. if fee is substantially below lawyer's usual rate.



listnum "WP List 0" \l 3 A LAWYER MAY DISCHARGE HIS PB OBLIGATION by giving $ when he can't provide services.  Amt of $ should be = to value of hrs of service that would have otherwise been provided.  Or, firm can aggregate PB hrs.



listnum "WP List 0" \l 3 PB Responsibilty is NOT enforced thru disciplinary action; PB IS NOT MANDATORY. (not practical or feasible on a natl level)


listnum "WP List 0" \l 2 NOTE: There is no DR equivalent; EC makes some references to idea that there's a basic responsibility of every atty to provide legal services to those who cant afford it (EC2-25) and attys should aid in improving the legal system (EC 8-9) and EC8-3 says those who cant pay for legal services should be provided the needed services.


listnum "WP List 0" \l 2 HISTORY: proposed as Rule 8.1 to be mandatory service.  Current rule is a 1993 amdt which barely passed.  Standing cttee on ethics and profl responsib. was agt this plan (proposed by ABA's stdg cttee) b/c: 



listnum "WP List 0" \l 3 agt setting a specific # of hrs; 



listnum "WP List 0" \l 3 agt urging attys to allocate most of pb to poor


 and listnum "WP List 0" \l 3 feared that it would favor the "buy out" provision.


listnum "WP List 0" \l 2 Cts are split as to whether attys can be assigned to pb cases.



listnum "WP List 0" \l 3 Mallard v. US dist ct of SD Iowa: statute did not authorize the assignmt of an atty to pb case.


but
listnum "WP List 0" \l 3 Scott v. Tyson Foods: Title 7 empowered a trial ct to appt attys to represent poor persons who allege employmt discrimn.


listnum "WP List 0" \l 2 MANDATORY PRO BONO PLAN as a way to finance legal services: David Luban says:



listnum "WP List 0" \l 3 argues agt the idea proposed by Fried that mandatory pb is unfair to lawyers b/c it's like slavery -- requiring them to be disposed of by the public's needs.  Luban is against this b/c it's not 100% of atty's time--only 40 hrs/yr.



listnum "WP List 0" \l 3 Poor need legal assistance that they can't afford and community has an oblign to offer all its citizens = justice.  



listnum "WP List 0" \l 3 argues agt the idea that to meet the legal needs of the poor use tax money to fund legal aid , thus all equally paying for legal services.  Rather, he says atty's have special obligation to poor b/c community can't afford the mkt rate and most importantly LAWYERS ARE A MONOPOLY, regulated by state, thus state can insist on their giving back to the community



listnum "WP List 0" \l 3 Further, Luban says this is an ADVERSARIAL PROCESS thus those w/o representation are severely hindered 

listnum "WP List 0" \l 1  ADMISSION TO THE BAR


listnum "WP List 0" \l 2 GEOGRAPHICAL EXCLUSION/RESTRICTION:  States cannot adopt residency requirements to exclude nonresidents from their bar.



listnum "WP List 0" \l 3 Piper: P lived in VT but intended to become NH resident.  P took and passed NH bar, but NH Bd of Bar Examiners refused to swear her in until she was NH resident.  SCt held residency requirement was not allowed.  Thus, lawyers living anywhere in US can choose to take bar examinations in any state.




listnum "WP List 0" \l 4 Practice of law is a privilege under the Constitution b/c:





listnum "WP List 0" \l 5 it's important to the national economy





listnum "WP List 0" \l 5 it has a noncommercial role and duty (i.e. in some cases representation by non-resident counsel may be the only way for person to get his federal rights vindicated)




listnum "WP List 0" \l 4 But privileges and immunities clause allows discrimination against nonresident if:





listnum "WP List 0" \l 5 there's a substantial reason for the difference in treatment




AND
listnum "WP List 0" \l 5 discrimination against the nonresident bears a substantial relation to the state's objective




listnum "WP List 0" \l 4 Ct decides residency requirement is not 



justified b/c:





listnum "WP List 0" \l 5 no evidence nonresident is less likely to be familiar with the local rules





listnum "WP List 0" \l 5 no reason to believe a nonresident lawyer will practice dishonestly--he has an interest in his reputation and will be disciplined for unethical conduct





listnum "WP List 0" \l 5 although nonresident may be at times unavailable for court proceedings, this is not enough to justify exclusion of nonresident from state bar b/c a high percentage of nonresident attorneys will reside in places close to NH, and ct can require lawyer who lives far away to retain local counsel to be available for unscheduled meetings and hearings.





listnum "WP List 0" \l 5 it's reasonable to think that most lawyers who become members of the state bar will perform their share of pro bono and volunteer work




listnum "WP List 0" \l 4 Dissent argued:





listnum "WP List 0" \l 5 state has interest in creating laws responsive to local interests and therefore it has interest in increasing the number of resident lawyers so as to increase the quality of the pool from which lawmakers can be drawn





listnum "WP List 0" \l 5 since lawyers play important role in formulating state policy through their adversary representation, they should be conversant with the local concerns that should inform such policies





listnum "WP List 0" \l 5 ct may not want to require local counsel for emergency matters b/c situation would have to be explained to client, and allocation of responsibility between resident attorney and nonresident attorney may cause problems



listnum "WP List 0" \l 3 Frazier: Local rules for La. federal ct required members of its bar to reside or have office in La. based on belief that nonresident lawyers without offices in the state were less competent and less available.  F was Miss. resident with office in Miss. who wanted to practice in La. federal ct.  SCt held rules invalid:




listnum "WP List 0" \l 4 no empirical evidence that lawyers w/ homes and offices outside the state are less competent.




listnum "WP List 0" \l 4  interest in having lawyers available is not furthered b/c lawyer could satisfy the rules by living or practicing in La. but at a greater distance from cthouse than F is living in Miss.



listnum "WP List 0" \l 3 Thorstenn: Virgin Island federal district court rule required a year's residency before person could apply for admission to VI bar.  SCt held VI couldn't adopt residency requirements.



listnum "WP List 0" \l 3 NJ PROBLEM: Since NJ is sandwiched between the legal markets of Philadelphia and NY, NJ fears client flight which will lead to harm to the economic health of NJ bars.  So NJ conditions admission to its bar on passage of the same exam that its own lawyers must pass--NO RECIPROCITY.




listnum "WP List 0" \l 4 NY does have reciprocity law, BUT no reciprocity admissions to out-of-state lawyers whose home state doesn't grant reciprocity to NY lawyers (i.e. no reciprocity for lawyers admitted in NJ).



listnum "WP List 0" \l 3 Friedman: F lived in VA for 9 years and then moved to MD.  She was already a member of the IL and DC bars.  She applied for admission to VA bar b/c she was general counsel for company with principal offices in VA.  VA ct rules allow admission of attorneys on motion who are licensed to practice in another jurisdiction that admits VA attorneys without exam (i.e. reciprocity rule).  But VA requires attorney to have become a permanent resident of VA.  SCt held that this residency requirement violates the Constitution.




listnum "WP List 0" \l 4 SCt held discretionary admission is a privilege protected by P&I clause and that residency requirement burdens it.





listnum "WP List 0" \l 5 P&I clause is implicated whenever state doesn't allow nonresident to practice law within its borders on terms of substantial equality with its own residents.  (So it doesn't have to be total exclusion to nonresident to invoke P&I clause)





listnum "WP List 0" \l 5 Just b/c state has the authority to require all applicants to its bar to take and pass an exam doesn't shield its residency requirement from reach of the P&I clause.




listnum "WP List 0" \l 4 Discrimination is justified if:





listnum "WP List 0" \l 5 substantial reasons exist for it 




AND
listnum "WP List 0" \l 5 degree of discrimination bears close relation to those reasons




listnum "WP List 0" \l 4 Ct says there is no justification for this residency requirement:





listnum "WP List 0" \l 5 lawyers who are admitted in other states and seek admission in VA are not less likely to respect bar and further its interests simply b/c they're nonresidents.  Since VA also requires attorneys admitted on motion to show intention to maintain office and regular practice in VA, all noresident attorneys have a substantial stake in the practice of law in VA.





listnum "WP List 0" \l 5 There are alternate ways to keep attorneys abreast of legal developments--i.e., require attendance at continuing legal education courses.





listnum "WP List 0" \l 5 There are alternate ways to get nonresidency bar member t do volunteer and pro bono work--require them to represent indigent and participate in formal legal-aid work.




listnum "WP List 0" \l 4 VA rules already require attorneys admitted on motion to maintain office in VA, which is a less restrictive alternative to the residency requirement to protect state's interest in ensuring compliance with its full-time practice requirement.




listnum "WP List 0" \l 4 Note that in Goldfarb (before Friedman) 4th Cir. upheld VA requirement that for reciprocal admission, lawyer needs to work in VA.  G lived VA but practiced in DC.



listnum "WP List 0" \l 3 Note that house counsel for multistate companies are disadvantaged by local bar admissions--they have a strong interest in being able to represent their clients in many states but don't want to take multiple bar exams.  POSSIBLE SOLUTIONS:




listnum "WP List 0" \l 4 NATIONAL BAR EXAM where once you pass national exam, you are subject only to each state's character inquiry.





listnum "WP List 0" \l 5 Variation on this is to allow each state to set its own passing score on the national test.




listnum "WP List 0" \l 4 2 TIERS OF BAR ADMISSION:  REGULAR AND LIMITED





listnum "WP List 0" \l 5 
LIMITED admission means you can't perform services where special knowledge of local law is critical (i.e. transfer of real property)


listnum "WP List 0" \l 2 EDUCATION AND EXAMINATION



listnum "WP List 0" \l 3 No one thinks that bar exams are perfect way to test knowledge or ability to practice law, but no persuasive substitute exists.




listnum "WP List 0" \l 4 Note that a few states admit graduates of law schools in those states without exam.



listnum "WP List 0" \l 3 Challenges to bar exam usually fail:




listnum "WP List 0" \l 4 not invalidated by showing that one racial group did better than another if without proof of intent to discriminate




listnum "WP List 0" \l 4 not invalidated for improper methods of grading, questions or format




listnum "WP List 0" \l 4 if you challenge bar exam, no constitutional right to post-exam hearing




listnum "WP List 0" \l 4 no constitutional right to see exam paper and receive model answer (except 1 state) but some states allow applicant to review exam paper



listnum "WP List 0" \l 3 25 states limit the number of times applicant can take bar exam



listnum "WP List 0" \l 3 Rules requiring applicants for admission to be graduate of accredited law school have been upheld


listnum "WP List 0" \l 2 CHARACTER INQUIRIES



listnum "WP List 0" \l 3 Character committees may inspect at least 4 aspects of lives of the bar applicants:




listnum "WP List 0" \l 4 mental health




listnum "WP List 0" \l 4 honesty and integrity




listnum "WP List 0" \l 4 matters in personal life




listnum "WP List 0" \l 4 loyalty to American system of government



listnum "WP List 0" \l 3 Criticisms of character inquiries:




listnum "WP List 0" \l 4 questionable whether it's possible to predict future behavior based on past conduct




listnum "WP List 0" \l 4 character tests invade privacy rights of those tested




listnum "WP List 0" \l 4 character tests used to be used to exclude applicants different religiously and ethnically from those who dominated the bar




listnum "WP List 0" \l 4 some argue they are only justified if focus is sufficiently narrow



listnum "WP List 0" \l 3 Cord v. Gibb: C had jointly purchased home with man she wasn't married to.  One investigator on character committee said C's living arrangement affected her character and fitness and recommended certificate of honest demeanor or good moral character not be issued.  All of C's neighbors vouched for her good character, integrity and acceptance in the community.  Ct ordered issuance of certificate.




listnum "WP List 0" \l 4 To pass constitutional muster, any qualification must have a rational connection with applicant's fitness or capacity to practice law.




listnum "WP List 0" \l 4 Here, the record is devoid of any evidence which would reflect unfavorably on C's professional competence, honest demeanor and good moral character.  In fact, evidence is to the contrary.



listnum "WP List 0" \l 3 Q12.1:  Should a state bar character committee be able to ask applicant to list names of every organization to which applicant belonged since age 18?



listnum "WP List 0" \l 3 GROUNDS DELAYING/DENYING ADMISSION TO BAR




listnum "WP List 0" \l 4 CRIMINAL CONDUCT, whether or not it has resulted in conviction





listnum "WP List 0" \l 5 Even acquittal won't prevent conduct from being weighed in admission process.





listnum "WP List 0" \l 5 But only 12 jurisdictions make felony conviction an automatic disqualification--rather, examine nature of crime, how long ago it occurred and applicant's conduct thereafter.




listnum "WP List 0" \l 4 LACK OF CANDOR IN THE APPLICATION PROCESS





listnum "WP List 0" \l 5 Preapplication conduct that would not result in exclusion can lead to exclusion if applicant consciously omits it.





listnum "WP List 0" \l 5 If falsity on application is discovered after admission, lawyer can be suspended or disbarred.





listnum "WP List 0" \l 5 Even if criminal conviction has been expunged, applicant must still include it on application.




listnum "WP List 0" \l 4 DISHONESTY OR LACK OF INTEGRITY IN ACADEMIC SETTINGS (i.e. cheating on LSAT, bar or law school exam)




listnum "WP List 0" \l 4 MENTAL HEALTH





listnum "WP List 0" \l 5 Ronwin: Admission was denied to applicant who suffered from personality disorder as a result of which he'd be unable to properly represent and serve interests of his clients and subject parties and court to groundless charges.




BUT
listnum "WP List 0" \l 5 Schaengold: Admission was not denied due to applicant's long history of mental illness b/c psychiatry is not an exact science.




listnum "WP List 0" \l 4 FINANCIAL PROBITY





listnum "WP List 0" \l 5 Dishonesty or abuse of trust in business or personal financial matters may deny admission.




BUT
listnum "WP List 0" \l 5 declaring bankruptcy alone doesn't justify denial of admission--rather, must rest decision on applicant's failure to satisfy his financial obligations during pre-bankruptcy period or his inability to hand his personal finances




listnum "WP List 0" \l 4 APPLICANT'S PRIVATE LIFE (HOMOSEXUALITY)





listnum "WP List 0" \l 5 Kimball: Attorney was disbarred from Fla. after he was convicted of sodomy.






listnum "WP List 0" \l 6 But 16 years later NY bar admitted him b/c although his status and past conduct is violative of accepted norms, they're not controlling in assessing character bearing on right to practice.  He was of good character and qualified.







listnum "WP List 0" \l 7 Dissent said that since sodomy was criminal in NY at time of arrest and at time of application, ct has full and complete authority to deny admission to violator of criminal statute.





listnum "WP List 0" \l 5 In re Fla. Bd of Bar Examiners: Fla Bd is being more liberal than in Kimball--applicant with homosexual preference was granted admission.






listnum "WP List 0" \l 6 Although state can require high standards of qualification, any qualifiation must have a rational connection with applicant's fitness or capacity to practice law.






listnum "WP List 0" \l 6 Ct said candidate's mere preference for homosexuality doesn't threaten confidence in attorney or administration of justice.






listnum "WP List 0" \l 6 Ct distinguished preference for homsexuality from commission of illegal acts in past for which attorney might represent future peril to society.





listnum "WP List 0" \l 5 In re NRS: Fla Bd is being even more liberal--admitted applicant who had no intention to engage in homosexual acts but who argued statute criminalizing such conduct was unconstitutional.






listnum "WP List 0" \l 6 Fla Bd could only make inquiries which bear a rational relationship to applicant's fitness to practice law.







listnum "WP List 0" \l 7 So you can't inquire into private noncommercial sex between consenting adults.  







listnum "WP List 0" \l 7 But you can inquire into commercial or nonconsensual sex or sex involving minors.






listnum "WP List 0" \l 6 Dissent would have rejected admission if applicant was guilty of homosexual conduct b/c it was a crime.



listnum "WP List 0" \l 3 DISBARMENT FOR PREADMISSION CONDUCT




listnum "WP List 0" \l 4 Stratmore: S obtained $ from firms by fraudulent means for personal gain 1 year prior to admission.  Although state statutes said ct could disbar only for causes arising after his admission to practice, ct used inherent power to disbar for additional reason if ct thinks lawyers is no longer fit.




listnum "WP List 0" \l 4 Signer: Ct permanently disbarred attorney for misconduct 1 year prior to admission b/c if info was known, admission would have been rejected.



listnum "WP List 0" \l 3 PROCEDURE RE: CHARACTER INQUIRY




listnum "WP List 0" \l 4 Applicants denied admission b/c of lack of good moral character are entitled to hearing before administrative body or reviewing ct at which they can present evidence in their own behalf and confront the evidence against them.


listnum "WP List 0" \l 2 EXPERIENTIAL REQUIREMENTS



listnum "WP List 0" \l 3 Most courts have no rule requiring certain amount of experience, although there exists a big problem of inadequate advocacy.



listnum "WP List 0" \l 3 The 2d Cir. rule is that a lawyer must demonstrate experience in appellate arguments as a condition for admission.



listnum "WP List 0" \l 3 ND Ill. rule is that unassisted lawyer must have trial experience before he can try a criminal case or take testimony in civil cases.


listnum "WP List 0" \l 2 ADMISSION IN FEDERAL SYSTEM



listnum "WP List 0" \l 3 Generally, federal ct admits applicants who are members of the bar of the highest ct of the state in which that federal ct is located.



listnum "WP List 0" \l 3 Sometimes federal court may admit lawyers who are not members of the local state bar but who are employees of federal government (i.e. U.S. Attorney).




listnum "WP List 0" \l 4 Admission lasts as long as lawyer continues in his job.



listnum "WP List 0" \l 3 Federal ct reserves the right to conduct character inquiries.



listnum "WP List 0" \l 3 Roberts: 3d Cir. upheld rule of NJ federal ct that limited membership in ct's bar to members of NJ bar.  Ct said tying district ct admission to state bar membership tends to protect interests of the public b/c:




listnum "WP List 0" \l 4 it allows choice of federal or state forum




listnum "WP List 0" \l 4 isues of state law are often dispositive in tax cases.



listnum "WP List 0" \l 3 Kennedy: MD ct upheld state rule nor allowing attorney admitted in DC and MD federal ct but not MD state ct to open office in MD even though he planned to limit his representation to client with federal ct matters.  




listnum "WP List 0" \l 4 Ct said it was too hard to devise system to isolate those clients, but ct allowed attorney to show how he would first pinpoint those clients.

?
listnum "WP List 0" \l 2 Q12.2/12.3: Should applicant be denied admission under the following circumstances? 



listnum "WP List 0" \l 3 Applicant offered 2 out-of-state law students $5,000 if they would take bar exam in his name and pass.  listnum "WP List 0" \l 4 Deny admission b/c cheating.



listnum "WP List 0" \l 3 Applicant had history of drunk driving and assaults on his wife and son.




listnum "WP List 0" \l 4 Deny admission b/c criminal conduct.



listnum "WP List 0" \l 3 Applicant held himself out as attorney when he wasn't.




listnum "WP List 0" \l 4 Deny admission b/c lying.



listnum "WP List 0" \l 3 Applicant had failed to register for draft.




listnum "WP List 0" \l 4 Can argue this is conscientious objection and thus can admit.



listnum "WP List 0" \l 3 During law school, applicant had purchased stock without adequate funds to pay for it.




listnum "WP List 0" \l 4 Deny admission b/c financial probity.



listnum "WP List 0" \l 3 While applicant was president of mortgage company, he expanded company beyond its financial capabilities, causing company to go bankrupt and cause financial loss to hundred of individuals.




listnum "WP List 0" \l 4 Although bankruptcy alone does not justify denying admission, this shows financial probity.



listnum "WP List 0" \l 3 Prior to law school applicant knowingly entered into bigamous marriage.




listnum "WP List 0" \l 4 Deny admission b/c criminal conduct.



listnum "WP List 0" \l 3 Applicant admits she is living in homosexual relationship with another woman, which is a crime in her state.





listnum "WP List 0" \l 4


listnum "WP List 0" \l 3 While in college, she was arrested in sit-in at school placement office arising out of protest against on-campus recruitment by employers who refused to promise not to discriminate against homosexuals.




listnum "WP List 0" \l 4


listnum "WP List 0" \l 3 Between college and law school, she applied for teaching job and wrote on application that she lived alone although she really lived with woman roommate.




listnum "WP List 0" \l 4 



listnum "WP List 0" \l 3 On application, she falsely states that she lives alone.




listnum "WP List 0" \l 4 Deny admission b/c lack of candor in application process.

listnum "WP List 0" \l 1 TRANSIENT LAWYERS AND MULTI-JURISDICTIONAL FIRMS


listnum "WP List 0" \l 2 Issue is whether lawyer admitted in state X has right to assist client with legal problem in state Y if lawyer is not admitted in state Y.


listnum "WP List 0" \l 2 This issue involves balancing local interests against reality of national economy and national interests that need services of lawyers nationwide.


listnum "WP List 0" \l 2 Out-of-state lawyer argues that rules restricting him are an example of economic protectionism for local bar.


listnum "WP List 0" \l 2 But state argues that:



listnum "WP List 0" \l 3 out-of-state lawyer may be unfamiliar with local court rules


AND
listnum "WP List 0" \l 3 state can't exercise control over lawyer who renders legal advice within its borders but doesn't belong to its bar


listnum "WP List 0" \l 2 ADMISSION PRO HAC VICE: jurisdiction may admit out-of-state lawyer for purposes of participating in particular trial without requiring lawyer to pass jurisdiction's bar exam or go through its character review process.



listnum "WP List 0" \l 3 Pro hac vice is not a complete solution b/c it's not recognized for nonlitigation services.



listnum "WP List 0" \l 3 Leis v. Flynt: Out-of-state lawyers denied pro hac vice admission by trial court sued arguing that denial of right to represent defendants violated due process.  SCt denied admission pro hac vice b/c:




listnum "WP List 0" \l 4 Constitution doesn't guarantee admission pro hac vice--rather, state prescribes qualifications for admission to practice.




listnum "WP List 0" \l 4 Here, state gives authority to approve pro hac vice appearance to discretion of trial ct.




listnum "WP List 0" \l 4 So denying admission doesn't deprive them of a right previously held under state law.




listnum "WP List 0" \l 4 This seems to say that state ct can reject admission pro hac vice without stating reasons or holding hearing.




listnum "WP List 0" \l 4 Dissent argued:





listnum "WP List 0" \l 5 pro hac vice admissions are important and 




have been throughout history b/c:






listnum "WP List 0" \l 6 interstate law practice and multistate 





law firms are commonplace






listnum "WP List 0" \l 6 assertion of federal claims or defenses is often unpopular 






listnum "WP List 0" \l 6 increase in specialization and mobility of today's lawyers.





listnum "WP List 0" \l 5 Here, defendant is unpopular and trial may be affected by local prejudices, so better to let defendant be represented by counsel of his choice.





listnum "WP List 0" \l 5 out-of-state lawyer has interest proected by Due Process clause--in the past state has implicitly assured out-of-state practitioners that they're welcome in its cts unless valid, articulable reason to exclude them exists.  This assurance is adequate to create property interest.



listnum "WP List 0" \l 3 Ford: Defendant was charged with murder and had out-of-state lawyer.  State rule required nonresident counsel and resident counsel to appear together, and state ct required defendant to pay for both.  When defendant didn't pay, nonresident counsel withdrew and defendant was convicted.  Defendant challenged in habeas corpus proceeding, but 7th Cir. rejected.




listnum "WP List 0" \l 4 Rule requiring local and out-of-state counsel is not arbitrary--if defendant's only counsel was from out-of-state and made errors that local counsel wouldn't have made, he'll have easier time with claim of ineffective assistance of counsel.


BUT
listnum "WP List 0" \l 3 Fuller: 3d Cir. held that defendant had 6th Amendment right to out-of-state counsel that couldn't be arbitrarily denied.



listnum "WP List 0" \l 3 Arguments to improve pro hac vice system:




listnum "WP List 0" \l 4 adopt more explicit standards so lawyers and clients know with reasonably certainty whether their professional relationship will remain effective across state boundaries and so pro hac vice requests are not treated in an arbitrary way.




listnum "WP List 0" \l 4 have hearings on pro hac vice applications as an appropriate and needed means for revealing character of judge's reasons for denying admission.



listnum "WP List 0" \l 3 NY vs. NJ RULE:




listnum "WP List 0" \l 4 NY allows full admission pro hac vice




listnum "WP List 0" \l 4 NJ allows out-of-state lawyers to appear pro hac vice but requires that all pleadings, briefs and other papers filed with court be signed by attorney of record authorized t practice in NJ.



listnum "WP List 0" \l 3 REVOCATION OF PRO HAC VICE STATUS:




listnum "WP List 0" \l 4 Johnson: 3d Cir. didn't allow district ct to revoke attorney's pro hac vice status retrocatively to date of verdict based on his conduct during trial.  





listnum "WP List 0" \l 5 To revoke attorney's pro hac vice status, need to give attorney notice and opportunity to respond--he must be notified of conduct that this subject to inquiry and the specific reason this conduct may justify revocation.




listnum "WP List 0" \l 4 Revocation of pro hac vice status must be evaluated on same standards as though ct had disqualified member of its bar, so if conduct falls short of violation of disciplinary rule, pro hac vice admission can't be revoked.


listnum "WP List 0" \l 2 NON-LITIGATION SERVICES: If out-of-state lawyer does not go into ct for client, he can't be admitted pro hac vice. 



listnum "WP List 0" \l 3 Reason for no pro hac vice admission for nonlitigation services if primarily for administrative reasons:




listnum "WP List 0" \l 4 hard to define in the nonlitigation context--in litigation context, it's limited to the pending case




listnum "WP List 0" \l 4 while pro hac vice admission in ct envisions judge who will oversee out-of-state lawyer's behavior, equivalent oversity isn't possible for out-of-ct work.



listnum "WP List 0" \l 3 El Gemayel: Woman's ex-husband abducted her daughter to Lebanon in violation of US custody decree awarding custody to her.  Daughter was found in Lebanon, so woman sought advice of attorney admitted in Lebanon but not in any US jurisdiction.  Most of attorney's services were done in Lebanon.  Woman lived in NY.  Attorney's only contact with NY was frequent phone calls to woman to discuss progress of case and 1 visit to return luggage woman had left in Lebanon.  Woman refused to pay attorney's fees, so attorney sued.




listnum "WP List 0" \l 4 NY law says it's unlawful for person to practice law in NY without being licensed and admitted to practice law in NY courts.




listnum "WP List 0" \l 4 Purpose of law is to protect NY public from dangers of legal advice given by unqualified attorneys.




listnum "WP List 0" \l 4 Practice of law includes rendering of legal advice as well as appearing in ct and holding oneself out to be a lawyer.  BUT practice of law doesn't include customary or innocuous practices.




listnum "WP List 0" \l 4 Ct held attorney's contacts with NY were incidental and innocuous.





listnum "WP List 0" \l 5 POLICY: if ct ruled otherwise, it would impair ability of NY residents to get legal advice in foreign jurisdiction on matters relating to those jurisdictions since the foreign attorneys would be unable to recover for their services unless they were licensed both in NY and in foreign jurisdiction.




listnum "WP List 0" \l 4 Ct distinguished Spivak where Cal attorney was forced to practice law in NY where he spent 14 days attending meetings, reviewing agreements and rendering his opinion on various matters.




listnum "WP List 0" \l 4 Ct doesn't decide whether contract for legal services rendered in foreign jurisdiction to NY client and which constitutes illegal practice of law in foreign jurisdiction is enforceable in NY.



listnum "WP List 0" \l 3 Ranta: Minn. attorney who advise ND client on federal tax issues couldn't recover compensation owed to him when client died. 




listnum "WP List 0" \l 4 Note that ct remanded for determination of which fees relate to practice of law conducted outside ND--suggests that attorney could have recovered $ if the advice had been given in Minn.




listnum "WP List 0" \l 4 Dorsen says that in era of electronic and technological ease, fact that person is physically in 1 place shouldn't matter.



listnum "WP List 0" \l 3 Spanos: Cal lawyer came to NY to assist in action, but it settled before he could be admitted pro hac vice.  2d Cir. held attorney could recover for his NY work.




listnum "WP List 0" \l 4 Ct said that client shouldn't be allowed to take advantage of the fact that lawyer wasn't admitted in NY b/c he would have been admitted if client's NY lawyer had made proper motion.


?
listnum "WP List 0" \l 3 Q12.4: NY lawyer A is asked by publishing company to come to Memphis to advise it on effect of recent changes in copyright law.  A spends 2 weeks in Memphis and 2 weeks doing research in NY.  His work included research on Tennessee unfair competition law.  Client refused to pay b/c A is not licensed in Tennessee.




listnum "WP List 0" \l 4 Under El Gemayel, he practiced law in Tennessee, so award him only for the work done in NY.  That it was on Tennessee law doesn't matter.  [IS THIS TRUE?]




listnum "WP List 0" \l 4 A can decrease his risk of nonpayment by doing research in NY and rendering advice over the phone, based on Ranta.

XI. COMPETENCE


A. Model Code - Canon 6



1. DR 6-101--a negative command - "lawyer shall not":




(A)(1)--handle legal matter which he is not 




competent to handle w/o associating with a 




lawyer who is competent




(A)(2)--handle a matter w/o adequate preparation 



in circumstances




(A)(3)--neglect a legal matter entrusted to him



2. DR 6-102--lawyer should not seek to limit his 




malpractice liability to his client




a. EC 6-6: a lawyer who handles a matter properly 



has no need to fear liability to client for professional malpractice.  Thus, to be allowed to do so would merely permit less than proper work by attorney


B. Model Rules



1. Rule 1.1--positive command - a lawyer shall provide 


competent representation.




a. Competence requires: legal skill, knowledge, thoroughness & preparation reasonably necessary for representation




b. Comments:





1. "legal knowledge & skill": factors which 





are relevant include:






- complexity, specialized nature of 






matter






- lawyer's general experience






- experience & training in particular 






field






- preparation lawyer can give to matter






- feasibility if associating with other 





lawyer competent in field





2. generally, requisite competence level is 





of general practitioner.  But sometimes 




need specialization in particular field.





3. Often, competence requires only the basic 




skills which all lawyers should have:






- analysis of precedent and evaluation 






of evidence






- drafting skills






- determining legal issues & questions 






involved in matter






These are skills which a newly admitted 





attorney may have as much as an 






experienced attorney





4. Adequate representation in specialized 





field may be given by preparation & 





study in the field.  Also, with 






consultation with other attorney





5. In an emergency, advice & assistance may 





be given, where otherwise it would not 





meet "requisite skill" level.  However, 




such advice should only be such as is 





"reasonably necessary" in circumstances





6. Comment 6 says that CLE is a good way of 





maintaining competence (see also EC 6-2)


C. Competence Requirement is not Often Basis of Disciplinary 

action



1. In cases where cts. have said that single instance 



of incompetence suffices, there has generally been 


more culpable conduct



2. There are however occasional instances:




a. Florida Bar v. Gallagher: lawyer reprimanded 




for taking maritime personal injury claim 




when he knew that he was "neither qualified 




nor competent"





1. but even here, there were actual 






manifestations of malpractice, e.g., 





failure to timely file suit & thus 





barred by SOL




b. Selznick v. State Bar (Cal): lawyer failed to 




timely file criminal appeal:





1. ct. distinguished between willful failure 




to perform services, & negligent 






failure:






- willful failure is per se basis for 






discipline, being violation of good 





faith & fiduciary duty to client






- but grossly negligent or careless 






action is still an act of 







professional misconduct




c. under old Canons, a case held that mere 





ignorance of law was not a cause of action,




unless it reached a state of negligence which 



was serious enough to constitute a violation 



of attorney's oath (Friday v. State Bar of 




Cal.)





1. a more recent case, however, said that 





lawyer may be disciplined for 






representing client in a new field, w/o 




consulting with lawyer established in 





the field (Center Foundation v. Chicago 




Ins.)



3. Competence also includes not taking on more work 



than can reasonably be handled (see DR 6-




101(A)(2),(3))




a. Wisconsin opinion--assigning lawyer has duty 




not to assign more work than lawyer can 




perform well



4. Incompetence can be basis for malpractice action - 



might be in tort or contract




a. market should cause incompetence to lead to fewer clients, but clients do not generally have complete info. on lawyers.  Also disciplinary actions are not public & often 
malpractice suits are settled, with the record sealed

XII. CONTINUING LEGAL EDUCATION


A. Belief is that engaging in CLE will reduce the risks of 


incompetence


B. Comment 6 to Rule 1.1 - CLE is way of maintaining 



competence (see also Code, EC 6-2)


C. At least 36 states now have mandatory CLE requirements



1. failure to engage in CLE where it is required can 



result in discipline




a. Verner v. Colorado: Colorado lawyer, who was 




suspended for not doing CLE, sought to enjoin 



enforcement of CLE requirements as 





unconstitutional





1. 10th Cir. rejected argument--said that a 





state can prescribe minimum levels of 





competence, measured by bar exam, & 





other tools, as long as they have 






rational connection with lawyer's 






fitness to practice

XIII. SUPERVISORY RESPONSIBILITY


A. Code has no specific provision relating to it - though 


there are references in various sections



1. e.g., DR 4-101, discussing client confidences, 



sub(D) imposes duty on senior attorney to make 



sure that subordinates do not disclose client 



confidences


B. Model Rule 5.1--



1. (a) - partner in a firm has duty to take "reasonable 


efforts" to ensure that firm has measures in place 


to assure that all lawyers in the firm conform to 


rules of professional conduct



2. (b) - similar duty for any "lawyer with direct 



supervisory authority over another lawyer"




a. difference from (a) is that his duty only 




extends to the lawyer(s) over whom he has 




authority




b. Note that neither requires actual knowledge or 



even suspicion of the misconduct of the 




subordinate lawyer



3. (c) - imposes liability on a supervisory attorney 



(or partner) who:




a. knows of specific conduct & ratifies it;



OR:
b. knows of conduct when consequences can be 




avoided or mitigated & fails to do so



4. Comment 2 - the "measures" necessary for (a) & (b) 



will depend on size & nature of firm


C. Supervising Attorneys have been disciplined or held liable for misconduct of subordinates, if it was result of negligent supervision



1. Moore v. State Bar of Cal.: suspended a lawyer who completely failed to supervise attorney while assuring client that all the pleadings were being properly filed



2. In re Corace (Mich.): Ct. held that partner not vicariously liable if he had no reason to suspect or guard against associate's misconduct



3. In re Gladstone (NY): attorney was disbarred, though 


did not participate in fraudulent actions of his partner.  However, ct. held that he knew or should have known--conferred frequently with partner, participated in profits.  Inconceivable that he did not know of violations.



4. Possibly as a result of model rules, cts. have recently insisted on greater supervision




a. In re Weinberg: attorney was publicly censured 



for another lawyer's failure to timely file brief.  "Attorney cannot avoid his professional obligations to a client by the simple device of delegating work to others."



5. Where lack of supervision leads to financial loss to 


client, malpractice liability may also result

XIV. UNAUTHORIZED PRACTICE OF LAW


A. Both Rule 5.5 and DR 3-101 prohibit:



1. practicing law in a jurisdiction where doing so would violate the rules of conduct in that jurisdiction (e.g., out of state lawyer)



2. aid a non-lawyer in activities which would constitute unauthorized practice of law


B. Policy is to protect the public:



1. Lawyers are governed by regulations--have a duty of 


competence



2. Public is not always best judge of legal services needed.



3. Clients are protected by attorney-client privilege


C. Practice of Law and Unauthorized practice differ from state to state.  The standards are generally regulated by the courts



1. Generally covers representation in judicial & administrative proceedings, and preparation of papers for those proceedings



2. Usually also includes preparing legal instruments & 


contracts which define parties' legal rights and obligations



3. However, states may make exceptions, e.g., allow other professionals to perform specific legal services, e.g., real estate brokers could negotiate deals, accountants may prepare tax returns & give tax advice



4. Both the Rules and Code allow an attorney to delegate certain functions to paralegals, clerks & secretaries as long as work is supervised




a. Lawyer is also allowed to counsel pro se parties



5. Professional Adjusters v. Tandon: Indiana Sup.Ct. invalidated a statute which allowed for certification of independent claims adjusters as allowing the unauthorized practice of law




a. adjusters were required to know & be competent 



in rights & liabilities of other persons, but 



were not required to be admitted to bar




b. adjusters were not limited in capacity to reporting estimates to client, but would be authorized to submit claim to ins. co. & settle claim on client's behalf




c. this violated unauthorized practice since the practice of law is the giving of legal advice to a client & placing oneself in "attorney-client" relationship, where the confidences of client and management of affairs is left totally in hands of attorney





1. the creation of such a relationship is enough--no need that services were actually performed



6. Cultum v. Heritage House Realtors: Washington Ct. held that real estate brokers could complete a lawyer-prepared standard form, as long as broker or realtor complied with standard of care demanded of an attorney




a. policy indicates allowing such result, since such agreements are incidental to realtor's practice & usually necessary to their being paid




b. also, they will provide service at no additional charge, whereas lawyer will not


D. Do restrictions on lay persons' practice of law genuinely protect clients, or do they protect lawyers' monopoly on business?



1. For example, in some states, non-lawyer employees of a law firm may handle simple legal transactions, but independent non-lawyers cannot do so.



2. Uncontested divorces--in states where these may be completed w/o attorneys simply by filing certain forms, non-lawyers may sell pre-printed forms.  However, if they aid the individual to complete the form, they may be charged with unauthorized practice




a. Fla. has amended rule, allowing limited oral communications by non-lawyers to assist in completion of forms which are permitted by Fla. cts.


E. Can legislature permit activity which cts. consider practice of law?



1. Fla. Bar v. Moses: labor relations specialist represented client at unfair labor practice hearing.

Ct held that legislature had power to convert unauthorized practice of law by non-lawyers into authorized representation by qualified persons.  However, in this case, statute did not set out the requirements for "qualified" person--thus, invalidly delegated authority & resulted in unauthorized practice



2. Denver Bar v. Public Utilities Comm: ct. held that the commission, which is an arm of the legislature, does not have power to supersede the 'exclusive power' of the judiciary in determining what constitutes unauthorized practice.



3. Other cts. have taken middle positions:




a. Hunt v. Maricopa County (AZ): ct. held that lay person could represent client in limited settings:





1. had to be administrative hearing





2. amount in controversy was so low as to make hiring of attorney unfeasible





3. the representative could not be compensated




b. Henize v. Giles (Oh): upheld lay representation before Unemployment Comp. Review Bd.  Ct. stressed that claims were generally less than $3,000, counsel fees were limited to 10% of recovery, & hearings were informal


F. Licensing Paralegals



1. This proposal is opposed by most lawyers--it would take away a lot of simple legal work which would otherwise go to lawyers (at higher fees)



2. Lawyers have also criticized this as allowing people w/o requisite skill or knowledge to practice law for "unsuspecting public"


G. Constitutional limitations to State Ct. Regulation of Practice of Law



1. Nat'l Revenue Corp. v. Violet: state could not limit debt collection to licensed attorneys--unconstitutional burden on Interstate Commerce



2. Sperry v. State ex rel. Fla. Bar : fed. statute allowing lay representation in cases before Patent Office overrides state regulation b/c of Supremacy Clause




a. policy--Patent Office protects the public by testing applicants for registration



3. Johnson v. Avery: state cannot interfere with prisoner's right to file petition for habeas corpus relief




a. here, state statute prohibited inmates from helping other uneducated prisoners to file petitions, and ct struck statute down




b. but in Oregon state Bar v. Wright, ct. held that a prisoner could not draft pleadings, briefs and demurrers for 'scores of people'





1. distinguished from Johnson in that here, the assisted were not prisoners w/o any other alternatives for assistance



4. NY County Lawyers' Ass'n v. Dacey: held that a book "How To Avoid Probate" could not be blocked, since the book only offered general advice & info. about the law, and was not addressing a client's specific legal situation - 1st amendment case

XV. SPECIALIZATION


A. 2 types:



1. Certification--a board tests & certifies applicants 


as specialists




a. may also require CLE in area, and certain amount of time to be practiced in area



2. Self-Designation--attorney can designate himself as a specialist in an area if he devotes specified amount of time practicing in that area.  CLE may be required


B. Code; DR 2-105:



1. Lawyer may not designate himself as a specialist or as practicing in certain area of the law, except that:




a. lawyers certified to practice before Patent Office may use certain designations, e.g., Patent attorney




b. lawyer may publicly use certain designations for areas of law which are provided by appropriate fed. or state agency




c. lawyer certified as specialist in certain areas may hold themselves out as specialists to extent allowed by certifying agency


C. Model Rule 7.4



1. Allows a lawyer to state that he practices, or does not practice, in certain fields of law



2. Shall not designate himself as specialist, unless:




a. admitted to practice before Patent Office




b. engaged in admiralty practice




c. Certified by appropriate agency





1. may also do so even if certifying org. has not been approved by appropriate agency, as long as communication clearly states this




d. where state has no procedure for certification, or approving org. to certify, lawyer may still designate himself as specialist, but must include this info. in communication

XVI. MALPRACTICE


A. It is the area of professional responsibility which has seen the most change recently, due to greater willingness to find lawyers liable.



Four questions to keep in mind:



1. Is there a "crisis" in the fact that there is increased professional liability?



2. Is the "crisis" related to a decrease in professionalism in the legal business, e.g., "crossing the line" between adviser to, and participant in, the deal? Does this type of behavior lead to increased liability?



3. Is it related to increasing liability in all professions, e.g., medical, accountant's liability to non-clients?



4. How will increased liability affect lawyers' behavior? Will it make truly zealous representation impossible, by having lawyers look out for own interests before client's?


B. Who is a Client?



1. Does it matter? Yes:




a. in some jurisdictions, only clients can sue for 



malpractice




b. even where non-clients can sue, clients have more favorable treatment, e.g., fiduciary duty extends only to clients



2. Togstad v. Miller: plaintiffs consulted with defendant attorney concerning possible medical malpractice action.  After hearing P's recitation of the facts, D concluded that she probably did not have a claim & if she did not hear back from him in a few days he would not have reconsidered.  Jury awarded P judgment.  D appealed

Ct. affirmed--found the 4 elements necessary for legal malpractice claim:




a. attorney-client relationship - ct. said that this claim might be either in tort or contract; reliance is the key





1. found that D's conclusion was not merely as to whether he would take the case, but P relied on his conclusion as legal advice on the merits--thus, relationship existed




b. negligence by attorney--ct held that, based on expert testimony, D failed to take minimum standard of research before making conclusion on medical malpractice claim.  also failed to inform client of applicable SOL




c. Such acts by attorney were proximate cause of P's injury--there was sufficient evidence in record for this finding




d. But for attorney's conduct, P would have been successful on underlying claim--ct. found sufficient evidence for this too





1. query what the applicable standard of proof is for this last element--is it lower than it would be in actual medical malpractice trial?


C. Required Standard of Care



1. Mere error in judgment is not sufficient for legal malpractice.



2. the ct looks at "ordinarily prudent attorney's" conduct before rendering legal advice.  Attorneys are generally obligated to exercise "that degree of care, skill, diligence & knowledge commonly possessed & exercised by reasonable, careful & prudent lawyer in the practice of law in that jurisdiction"




a. efforts to extend that standard to nationwide rather than local have been unsuccessful




b. lawyer claiming a specialty will be judged against standard in that specialty





1. a specialist who is asked by another lawyer if interested in taking a case may decline for no reason. But if he gives a reason, he must expect that others will rely



3. An error in judgment, which is caused by failure to 


do research, however, is actionable.


D. Scope of Lawyer-Client Relationship



1. Can affect lawyer's liability for act or failure to 


act




a. Jackson v. Pollick: lawyer did not file P's discrimination claim before SOL ran.  Ct found that lawyer had accepted P's workman's comp. claim, but that he never accepted the discrimination claim, thus not liable





1. Should lawyer have been obligated to state that expressly to client, to avoid any ambiguity?




b. Lama Holding v. Shearman & Sterling: where P alleged that D had said it advise P of any changes in tax law affecting P's corp., which D had created for P, enough to deny summary judgment to D





1. D's contention was that changes in tax law occurred after its representation of P ended


E. Appointed Lawyers



1. Ct. appointed lawyers have same duty of care to client as paid attorneys




a. SC said this in Ferri v. Ackerman


2. Polk County v. Dodson: Appointed defense counsel do 


not act "under color of state law" for purposes of 


federal jurisdiction under 42 USC (1983




a. P brought action after his public defender withdrew--claimed that this act denied him right to counsel & due process




b. SC rejected--said that although public defenders are publicly funded, they are not amenable to administrative direction as are other employees of the state.  Public defenders must exercise independent judgment on behalf of client




c. Ct. did not address whether public defender could be liable for certain administrative or investigative acts under (1983



3. Tower v. Glover: SC held that public defender was not immune from (1983 claim where P claimed that his lawyer conspired with state officials to secure a conviction


F. Breach of Fiduciary Duty



1. In addition to failing to meet requisite level of care, malpractice may arise if lawyer violates fiduciary duty to client




a. Duty of loyalty, e.g., requires lawyer to avoid 



conflicts of interest




b. Confidentiality duty prohibits lawyer from using confidential info. to client's disadvantage



2. Breach of duty also occurs if lawyer helps another agent of the client to violate their duty to client



3. Cts. differ on whether sex with client is breach of 


fiduciary duty




a. an Illinois ct. refused to find malpractice where it found that P's legal interests had not been harmed.  Said that mental anguish & humiliation were not compensable





1. this ct. actually accepted the finding that P only had oral sex with lawyer out of fear that he would not protect legal interests or those of her children




b. McDaniel v. Gile (Cal.): lawyer gave client questionnaire requiring intimate details of personal and sexual background.  Made repeated advances.  Ignored her case when she rebuffed him.

Ct. upheld claims for emotional distress and malpractice





1. Ct. actually used reasoning for breach of fiduciary duty to support emotional distress claim--due to D's position of power over P, P was susceptible to emotional distress.  Withholding legal services when sexual favors were not granted is outrageous conduct





2. Malpractice claim supported by fact that lawyer both delayed rendering services and gave substandard attention when client did not perform sexual favors, thus failing to meet standard of care


G. Third Parties as Client Equivalents



1. These are third parties who are entitled to the same 


standard of care as clients




a. classic example is in drafting wills--when intended beneficiary is denied an intended gift given by testator, b/c of faulty drafting by lawyer retained by the testator





1. classic defense was that beneficiary was not the client of the lawyer; however, most states no longer accept this defense




b. Other examples include a mortgage lender who hired a lawyer--the lawyer was liable to a purchaser of real property--he was "among the class of non-clients which, as a natural & probable consequence of attorney's actions, . . . could be injured."





1. also, a corp. sued a lawyer hired by its shareholders & an affiliate, for the purposes of benefitting the corp.



2. Limitations of this Theory: (3rd party not treated like client)




a. where the P is not an intended beneficiary of the lawyer's work, e.g., opposite party in a real estate transaction, where agreement written by the opposing counsel did not accurately reflect P's interests (Fox v. Pollack)





1. however, ct., in that case, advised attorneys to clearly disclaim its lack of representation to the other side




b. Pelham v. Griesheimer: ct. held that woman's lawyer in divorce did not owe duty to her children to notify ex-husband's ins. co. of divorce decree requiring policy to be kept in their name





1. had the lawyer undertaken to perform such 




a duty, however, he may have been liable


H. Vicarious Liability



1. Partners are generally liable for other partners' professional misconduct in scope of the legal partnership




a. Roach v. Mead: lawyer borrowed money from a client.  The partners were sued.  They claimed that the loan was not within scope of the legal partnership.

Ct. disagreed--said that the borrowing lawyer should have informed client to seek independent advice about the loan, & should have had the loan secured.  Since this occurred within scope of legal partnership, partners were vicariously liable




b. Dresser v. Digges: client was overbilled by over $3 million.  Partners were sued





Ct. upheld liability on ground that billing clients is in scope of the partnership. Furthermore, the partners were liable for negligent supervision





1. had no system in place for monitoring and identifying breaches of ethics or dishonest acts of lawyers in the firm




c. FDIC v. Mmahat: firm partner was also chairman & general counsel to S&L Bd.  He directed it to make loans which violated federal regulation.  the S&L failed and FDIC sued the firm.

Ct. affirmed jury finding that partner acted as a lawyer, not as chairman, in directing those loans.  Thus firm was liable.



2. However, when the fraud is not in scope of partnership, then less likely to find liability




a. Sheinkopf v. Stone: where the fraud arose out of a real estate investment, the defrauded P was not otherwise a client of the firm, & the investment gave no rise to lawyer-client relationship, the ct. found no liability.





1. ct. said that even the use of firm stationery was insufficient to create apparent authority




b. Shelton v. Fairley: Ct. found no precedent for bringing lawyer's action as executor of an estate within the purview of the practice of law.  Significant was the fact that partners did not share in executor's fees.



3. A NY case has given standing to sue, under vicarious liability, to a state agency created to compensate victims of attorneys' fraud--theory is that victim's rights are subrogated to agency


I. The Role of Ethical Rules in Malpractice & Other Actions 

Against Lawyers



1. Model Rules, Scope, (6; Code, Preliminary Statement




a. neither set of rules or standards should be interpreted as a per se statement of civil liability




b. regardless of this statement, both Rules and Code are often cited by cts. as support for findings of liability



2. Miami Int'l Realty v. Paynter: 10th Cir. held that expert testimony about Code provisions was not inadmissible




a. the expert testified that the state's attorneys were guided by Code & thus violations of specific provisions would be substandard as opposed to the ordinarily prudent attorney




b. jury instructions did not say that Code violations per se malpractice




c. In this case, the violations were clear & gross 



enough as to not have any doubt as to whether 



jury would have reached different result had 



they been clearly instructed as to the exact 



nature of the Code vis a vis civil liability



3. The cts. differ over the extent of relevance that evidence of a Rule/Code violation has




a. many agree that the violation itself is not per se relevant, but it may be relevant to finding of whether or not lawyer did not meet standard of care




b. Lipton v. Boesky: violation of ethical rule was 



itself rebuttable evidence of malpractice




c. Carlson v. Morton: violation of several serious ethical rules, e.g., fraudulent misrepresentation, conflict of interest, neglect, were not themselves evidence of negligence.  Required expert testimony to prove that lawyer failed to meet legal duty of care.



4. Even if lawyer not held liable for violation, he may 


still suffer reduction in fees




a. Theory behind this is public policy, deterrence, etc.

XVII. OTHER GROUNDS FOR ATTORNEY LIABILITY


A. Greycas v. Pound:



1. P, a lender, asked the borrower to secure a letter from a lawyer stating that the collateral was not encumbered by prior liens



2. Borrower asked D, his brother in law, to write letter.  Told him that there were no liens, and D relied on this



3. Wrote letter to P, stating that after extensive UCC 


and judgment lien search, he found no pre-existing 


liens



4. Borrower defaulted, then killed himself.  After sale 


of assets and satisfaction of liens, nothing left 


for P



5. P sued D--unclear whether on malpractice or negligent misrepresentation



6. Ct. considered both issues:




a. can a non-client bring malpractice action?





1. Yes, in Illinois, based on Pelham v. Griesheimer--discarded privity requirement for malpractice action





2. However, to avoid potential liability to unlimited number of plaintiffs, ct imposed rule that P must prove that the primary purpose of the attorney-client relationship was to benefit the third party (P)





3. here, the ct. says, the sole purpose for borrower hiring D was to induce the P to make the loan




b. the negligent misrepresentation theory:





1. theory of negligence is straightforward--D negligently relied on his brother in law's statement, failed to do adequate research, & P relied on D to his detriment





2. However, merely labeling the suit as negligent misrepresentation does not get rid of the problem of unlimited potential plaintiffs





3. thus the issue here is also how to limit the plaintiff class:






- at first, there was privity requirement (Ultramares); but that
has been eliminated in several states






- one side of the debate concerns useful social info. being generated & disseminated.  Those who would keep privity want to avoid chilling effect on those who produce the info., which is valuable commodity






- however, liability has been found even where this theory is accepted.  The info. in those cases has been said to be of limited utility to the society, and really designed to deal with a specific situation (Rozny v. Marnul)






- a broader basis for finding liability is based on Restatement of Torts--says that "one who in course of business supplies info. for the guidance of others in their business transactions is liable for negligence that induces reliance"





4. Under either theory, D is liable:






- the info. was useful only to P in this 





situation






- furthermore, he was hired specifically to instruct the P on an aspect of the collateral, thus influencing its business decision to make the loan




c. The D argued comparative negligence--that the P failed to check borrower's collateral themselves, though they knew of his financial troubles





1. the Ct. rejects--the appropriate standard of care which P had was that which assumed that D was living up to his own proper level of care.  A person is not required to assume that others are not living up to their duty





2. here, P was entitled to rely on D's assertion that he conducted proper searches






- Note that here, fact of D's relationship with borrower was concealed.  Would outcome be the same if P had known of this?  Possibly.



7. A concurrence states that he would have found liability for fraud, not just negligence




a. D stated that he had conducted the proper searches when he knew that he had not--this was deliberate misrepresentation




b. the ct. notes this, but also notes that P did not bring fraud claim, and may have had good reasons, e.g., D's malpractice ins. did not cover fraud


B. Other states, namely Calif., have adopted a "balancing of factors" test to determine whether lawyer has duty to non-client


C. Consumer Protection Laws



1. states seem split over whether practice of law is a "trade or business" within general consumer protection statute



2. While some states have statutes directed at specific industries, they are also split as to whether the lawyers for the industry are covered by that statute


D. Fraud & Negligent Misrepresentation



1. Often, one side will sue adversary's lawyer for fraud or misrepresentation in connection with an earlier litigation or settlement




a. whether suit will stand depends on how widely cts. in that jurisdiction will allow suits by non-clients--less likely where privity or 3d party beneficiary is required



2. Cicone v. URS: A hires B, an attorney, to handle sale of A's business to X Corp.  X Corp. submits proposed contract with warranty by A saying that business has no liabilities other than those on B/Sheet.  A wants narrower language, warranting only "knowledge" of no other liabilities.  X Corp.'s attorney assures B that the original language implies only to "best knowledge" of A.  Original warranty is used.  When new liability arises, X Corp. sued A, who sued B, who cross-claimed against X Corp, alleging fraud & negligent misrepresentation

Appellate Ct. upheld both of B's claims



3. In Michigan, lawyer's liability extends to "reasonable foreseeability" so even people whom lawyer is unaware that they are relying on his info. can sue


E. Errors of Law--a plaintiff is more likely to get liability from a lawyer for misrepresentation of law (as opposed to fact) if he is not considered a client


F. Assisting in Breach of Fiduciary Duty--lawyers who assist fiduciaries in breaching their duty to their beneficiaries may be liable to the beneficiaries


G. Gov't Lawyers



1. where statute imposes obligation on gov't, beneficiary of that obligation may be able to sue gov't lawyers who fail to meet the obligation



2. Non-clients may also be able to sue gov't lawyers for fraud, when they were damaged as a result of the fraud


H. Intentional Interference With Contract



1. lawyers often have defense to this claim, since they are fiduciaries, with duty to client.  That obligation to look out for best interests of client may sometimes require the fiduciary to interfere with a contract



2. However, privilege can be lost if shown that fiduciary acted from 'improper motives"--including furthering of his own economic interests (definitions vary according to state)


I. Violation of Escrow Agreement



1. If lawyer is escrow agent in agreement between 2 parties, he owes duties to both of them even if he has attorney-client relationship with only one, and even if his actions benefit his client



2. Wassman v. Seidenberg: D represented wife in a property settlement.  Husband agreed to convey deed & title of property in exchange for wife's cash payment of the value of his share.  Husband's lawyer said that D could only record the deed upon obtaining the payment from the wife.  D recorded the deed w/o receiving the payment.  Husband sued wife and D.

Ct. held that D owed husband no "professional" duty, but upon accepting the deed he assumed a duty of care to comply with escrow instructions




a. ct. said that action could be in contract for breach of escrow agreement, or tort for negligent performance



3. However, some cts. have held differently on lawyer's 


liability to non-client for breach of escrow (Orr 


v. Shepard)


J. Abuse of Court Process



1. a lawyer can be liable to opposite party, even for actions on behalf of his client, by misusing ct. process



2. examples include malicious prosecution (w/o probable 


cause; for improper purpose); knowingly attaching 


exempt assets



3. Rohda v. Franklin Life: lawyer liable for using discovery in a civil matter to obtain info. which would benefit client in a related criminal action


K. Ethical Violations & Securities Laws



1. law firm's malpractice in its representation of a party who is guilty of 10b-5 violation is not necessarily also guilty.  P must show high level of scienter on part of the lawyers



2. allowing inference of requisite scienter from lawyer's silence is not good policy--there are valid reasons why a lawyer may not reveal info. about client's wrongdoing

XVIII. DISCIPLINE


A. Purpose--remedy for professional failure



1. but it is for the public as a whole rather than individual injured by the failure--"quasi-criminal"


B. Not all acts which serve as basis for discipline will give rise to a civil claim, and vice-versa



1. e.g., violation of Rules/Code may bring discipline but not lawsuit; single act of negligence may bring suit, but not discipline


C. Factors to consider in determining type of sanctions:



1. nature of offense(s)



2. need for future deterrence of others



3. maintenance of bar's reputation



4. protection of public



5. expression of condemnation by society



6. justice to the attorney (concerning future practice 


of law)


D. Sanctions:



1. There is no real consistency among states, though several types of sanctions are common:




a. Disbarment--permanent or indefinite exclusion from bar




b. Suspension--temporary exclusion from legal practice (but not from bar)





1. could be for specified period of time or "until further order of the ct." or combination






- usually, after the term runs on a combined suspension, lawyer will have to apply to ct. for permission to resume practice




c. Censure--public reprimand (sometimes private censure is available)





1. while not bringing any immediate punishment, the fact is known by the public, which may affect business





2. may be used by ct. in determining future sanctions, if such are warranted




d. Others include "admonition, warning, caution, reprimand"--while terms are common, their definitions may differ between states





1. in NY, caution is private message to lawyer that behavior, though not technically unethical, is close to the line





2. one step up is admonition, which is issued 




after a review of the complainant's and 




respondent's positions and papers w/o a 




hearing.





3. a lawyer may request a hearing, if outcome is negative.  If reaffirmed, then committee may issue reprimand or harsher sanction





4. Calif., in some instances, will dismiss a disciplinary matter if lawyer attends 8 hour class on legal ethics--must then pass a test of 20 true/false questions





5. Some states allow a lawyer to resign in advance of ct. imposed discipline






- not universally accepted--some feel that it is not a deterrent to future misconduct & discipline should be applied where needed



2. ABA has issued Standards for Imposing Sanctions, as 


a way of creating uniform guidelines for imposing 


sanctions


E. Examples of Acts Justifying Discipline



1. Dishonesty or Unlawful Conduct-- among 2 most frequent reasons for discipline.  Some examples include:




a. In re Warhaftig (NJ): lawyer disbarred for misappropriation of clients' funds--lawyer had taken "advances" on fees from pending real estate deals, by withdrawing from clients' trust accounts.  When deal closed, or fell through he replaced the funds in their proper account





1. Ct. held that his lack of intent to steal 




the funds was irrelevant. Misappropriation requires only a lawyer's taking money of a client entrusted to him, knowing it is the client's, & knowing he lacks authorization.





2. here, the lawyer knew he was violating the 




rules




b. In re Austern (DC): lawyer censured for establishing escrow account for client and other party, knowing that the funds to be used to establish the account were non-existent--he violated his duty to the other party, since he was co-escrow agent





1. the ct., however, did not suspend the lawyer, b/c of mitigating circumstances:






- had no prior disciplinary record






- had made contributions to field of legal ethics






- not motivated by personal gain






- no actual injury to any party






- once funds were in escrow, no allegation of mismanagement




c. In re Colin (NY): lawyer censured for tax evasion.  Ct. took into account that lawyer had been punished for crime, & had undergone personal problems at the time




d. A lawyer may also be disciplined for conduct while engaging in business





1. In re Lurie (AZ): lawyer who engages business is still bound by ethical responsibilities




e. Other cases include:





1. taking advantage of the trust that opposing parties, who are not represented, have placed in the lawyer, when he has encouraged that trust 





2. advising a client to use a wiretap to listen to wife's phone conversations--although acquitted of crime, he was still suspended for deceitful conduct 





3. submitting false expense vouchers and time 




sheets



2. Neglect of Client Matters




a. failing to attend to client matters





1. should be distinguished from negligence




b. likelihood of discipline increases as number of 



incidents increases




c. Neglect in ct. submissions can result in direct 



discipline by ct.--bypassing the disciplinary 



committee



3. Lack of Candor




a. not being forthright; trying to imply something 



which is not there




b. Amstar v. Envirotech: lawyer omitted language in a quotation in an appellate brief.  Though he indicated omission with ellipses, the quote conveyed opposite meaning than the original.  Ct. imposed double costs of the appeal as sanction

XIX. MARKETING LEGAL SERVICES


A. Historical Background



1. Until late 70's, legal advertising was generally prohibited by states




a. six reasons:





1. adverse effects on 'professionalism'





2. inherently misleading





3. would stir up litigation





4. would increase cost of legal services





5. would encourage shoddy work





6. difficult to monitor against abuse



2. Bates v. Arizona Bar Ass'n: the SC rejected each of these arguments which were made by the bar ass'n, and held that law firm ad was protected commercial speech.  Held that "truthful advertisement concerning the availability and terms of routine legal services . . . . may not be restrained" 




a. Ct. did say, however, that state could prohibit 



false or misleading ads; require disclaimer; 



possibly restrict quality claims b/c hard to 



verify or measure




b. Note that Ct. only ruled on print ads; did not 



take position on ads broadcast by electronic 



media



3. Ohralik v. Ohio State Bar: SC held that in-person solicitation, under circumstances which may lead to undue influence, may be prohibited




a. Lawyer visited accident victims in hospital and home, w/o invitation, and offered to represent them in proceedings against insurance co.  Later, refused to cease representation when asked; sued one victim for breach of contract.  Bar Ass'n disciplined him for violation of Code--prohibition against in-person solicitations.




b. Ct. held that unlike print ad, where client is free to act on it or not, in-person solicitation may exert pressure and often demands an immediate response; no opportunity for comparison or reflection





1. in response to argument that solicitation helps to inform people of legal rights, Ct. notes that rules do not prohibit giving unsolicited legal advice, only the acceptance of employment from such advice




c. the state interests are similar to those stated above, plus avoiding harm to the client through overreaching, overcharging, underrepresentation and misrepresentation. Also to protect privacy, and avoid lawyer's judgment being clouded by self-interest




d. the state does not have to show actual harm to 



the client:





1. the rules are prophylactic; designed specifically to reduce the chance of harm





2. the solicitation itself when victim is vulnerable is intrusive of his privacy





3. requiring showing of actual harm could be difficult or impossible--meetings are usually not open to public scrutiny, the client may not even be able to recall specific details



4. In re Alessi: NY Ct of Appeals said that mass mailing by firm to real estate brokers was not protected, since a referral by broker could involve the broker and attorney in conflict detrimental to the interests of client.




a. ct. distinguished social contacts as referrals 



as not being inherently conducive of conflict




b. Conn. has ruled the other way on similar facts



5. Zauderer v. Disciplinary Counsel: SC held that a print ad offering unsolicited legal advice, and including an illustration were protected by 1st amendment; but that ad had to disclose client's responsibility for court costs, despite contingent fee basis




a. Lawyer published ad featuring drawing of Dalkon shield.  The ad said that there were possible claims against Dalkon by users of IUD for several types of damages; that the firm was involved in such types of matters; and that it would be willing to take on others on contingent fee basis.




b. disciplinary counsel said ad violated 4 rules: recommending itself for employment; including an illustration in a legal ad; accepting employment as a result of unsolicited legal advice; and failing to disclose imposition on client of court costs.




c. As to first two, Ct. said that the state interests here were essentially the same as in the previous cases.  But here, as in Bates, the dangers posed by print ads are not as likely as in in-person solicitations.  Here, there was no claim that the info. was false or misleading.  Argument that rule is prophylactic was rejected--too broad a measure to serve its interests




d. Ct. applies same test to illustrations as it did to verbal info.--since not inaccurate, the State has burden of showing legitimate interest.  Here, fear that illustrations will portray profession in undignified manner is not justified in this case, as generally is not substantial enough an interest to warrant blanket prohibition.




e. As to disclosure of liability for court costs, Ct. says that such info. is not a matter of opinion or faith being forced by the state, but purely factual material about the terms of the services advertised.  Since it is commercial speech, protection of 1st amendment is less.  As long as the disclosure requirement is not unduly burdensome and reasonably related to state interest in preventing deception, it is permitted.




f. Dissent: felt that use of legal advice in advertisement could be used as a bait to obtain employment--layperson may feel that the ad is insufficient and he must consult with the attorney personally, thus leading to personal contact


B. Model Rules:



1. Rule 7.1--lawyer shall not make false or misleading 


communication about himself or his services.  This 


includes:




a. material misrepresentation or omission of fact 



or law




b. creating unjustified expectations of results, or that results can be achieved through violation of law or the rules of conduct




c. comparison to another lawyer, unless it can be 



factually substantiated



2. Rule 7.2--lawyer may advertise through public media, including radio and television, or through written or recorded communication.  all ads must contain name of at least one lawyer responsible for its content




a. lawyer must keep copy of ad for 2 years after last dissemination, and record of where and when used




b. lawyer may not pay (or give value) to another for recommending his services except:





1. may pay costs of advertising





2. may pay charges for non-profit lawyer referral service





3. may pay for a law practice



3. Rule 7.3--lawyer shall not solicit employment in person or by telephone where lawyer has no prior relationship with potential client (family or professional) and a significant motive is lawyer's pecuniary gain




a. even if not prohibited by above, lawyer may not solicit, through writing or in-person communication, a potential client:





1. who has made it known that he does not want to be solicited by the lawyer;




OR:
2.where solicitation involves coercion, 




duress or harassment




b. all written or recorded communication sent topotential clients must include words "Advertising Material" on envelope, and at beginning and end of communication




c. lawyer may participate in group legal service plan which uses in-person or phone solicitation for new members





1. the members must be known to need legal services in a particular matter at the time of solicitation which is covered by the plan



4. Rule 7.4--regulates designation of lawyer as specialist.  A lawyer may describe fields of law in which he practices.  He may not say that he is a specialist except:




a. if admitted to patent practice




b. practices in Admiralty (though may not use designation 'specialist')




c. if certified by state agency in particular field of law, or by appropriate organization authorized to designate specialists





1. the lawyer must state the organization and/or state agency.  If there is no state procedure for certification, must state so as well



5. Rule 7.5--lawyer shall not use firm name which violates 7.1.  May use a trade name if it is not misleading




a. in a national law firm, if lawyers are identified on letterhead, must indicate jurisdictional limitations on those not licensed to practice in that particular jurisdiction


C. Regulation of other Professions



1. Edenfield v. Fane: SC struck down Fla. prohibition on uninvited in-person or telephone solicitations by CPAs




a. Ct. stated that solicitations are commercial speech; that they are more advantageous than printed ads in some respects.




b. Ct. found that although state interests were substantial--preventing overreaching and deception by CPAs as well as invasions of privacy; maintaining appearance of CPA independence for auditing purposes--nevertheless, the means were not designed to advance them in direct and material way, and they were out of proportion to the interests served.





1. no evidence that uninvited solicitations created danger of fraud or compromised independence--in fact, evidence showed greater likelihood that compromised independence would result with long-term CPA-client relationship.





2. prophylactic rule is not needed here.  CPAs are not trained in art of advocacy like lawyers.  The dangers resulting from lawyer solicitation of a potential client who is in a vulnerable position, are not apparent with CPA clients.  They are generally businessmen, who will check references and research before hiring a CPA




c. Dissent: sees no difference constitutionally between blanket ban of lawyer solicitation and of CPAs.  The key is not the persuasion, but the expertise in a complex subject matter, which enable both lawyers and CPAs to overawe inexpert clients.

VIDEO: working mother/associate with two children who doesn't want to travel.  Now getting crappy work






