Criminal Law
I. General Principles

A. Sources of Criminal Law: Principle of Legality

	
	Civil
	Criminal

	Procedure
	· Private parties in some way injure another party

· Damages incurred

· Body of civil law which determines suits
	· Criminal body of law

· Essentially constitutional rights

· The prosecutor initiates action, representative of the state

· Limitation of power v citizen’s rights

· Matter of justice



	Proof
	· Preponderance of the evidence
	· Beyond a reasonable doubt
· VERY high level

	Remedies
	· Compensatory damages
	· Prison

· Death penalty

	Source of Law
	· Common law tradition

· UCC
	· No common law of crimes ( principle of legality 
· Constitution

	Other Differences
	· Payment of damages
	· Collective expression of resentment and indignation; moral stigma

	
	· Statute of limitations
	· No statute for serious crimes

	
	· Contribution/consent doctrines
	· No consent

	
	· Causation, someone must inflict harm upon someone else
	· Very little concern with causation, peripheral subject, often is morally irrelevant

	
	· Strict liability and product liability
	· Disfavor of strict liability, not common practice

	
	· One party harms another
	· Violation of accepted laws


1. Shaw v. Director of Public Prosecutions, House of Lords, 1962
a) Appellant was publishing a “Ladies’ Directory” of prostitutes after the British government criminalized public solicitation.  He was convicted on three counts, including conspiracy to corrupt public morals.  The courts held that it was immoral to engage in such activity and that the laws were intended to quantify such definitions and boundaries of British morality.  
b) Shaw wanted to market these legal services, but the Director of public prosecutions felt that prostitution was only legal to a certain extent – not in the public forum

c) British system traditionally criminalized prostitution (although the rest of Europe doesn’t); Wolfenden report indicated that it should be decriminalized

(1) Parliament reviews and determines British criminal law

(2) Had Parliament specifically legalized these sorts of publications, the House of Lords would have no power to convict

(3) Courts fill in gaps where there is no legislation

d) The court was not saying that the entire practice was illegal, but rather it needed to be “quieter” and more subtle

e) Simonds ( traditional common law of crimes, the body of criminal law develops in the same manner that common law does: grows out of practice from dominant community standards (legislation is a modern concept and the courts are there to fill in the necessary gaps)

f) Morris ( traditional common law of crimes, there is a certain vagueness problem, but there are built in safeguards; people in our pluralistic society aren’t confident in shared moral ideas

(1) This is really a back door tactic for these conservative judges to introduce a moral factor

g) Reid ( there isn’t sufficient support from public opinion that this is a criminal act; Parliament has not yet spoken on this issue and to convict violates basic principles of human rights and legality
(1) Hitler said that anyone who violates good German values is a criminal

(2) To introduce this kind of morality, not necessarily shared by the people, is akin to dictatorships and communism

h) Principle of Legality – before any act can be criminalized, there must pre-exist a law otherwise the state is given the power to subjugate citizens

(1) The view of Simonds and Morris violates this principle

(2) There is no criminal common law in the US

(3) Britain is both extremely modern and deeply rooted in conservative traditions

(4) Shaw shows remnant of earlier approach

(a) Common law crimes declined in the 16th-19th centuries with the rise of democracy and the emergence of Parliament

(5) The absence of creating a clear set of rules embodied in criminal statutes creates uncertainty in predicting the future (one may commit a crime without knowledge, or government may find the power to convict and incarcerate innocent individuals).  It also weakens the moral justifications for conviction and punishment and diminishes the restraints on government.
2. Keeler v. Superior Court, CA, 1970
a) Keeler assaulted his ex-wife and killed her unborn child.  The court was faced with the question of whether a fetus was a human being under CA law, making Keeler’s actions murder.  They concluded that it did not.  Shortly after this case, the CA legislature amended the law to included fetuses.  This is an example of both statute interpretation and the process of prosecutors raising an issue to send a message to the state legislators.  
b) Ex post facto

(1) Applies only to clear legislation, not judicial interpretation of a statute

c) Are there common law crimes?

(1) To redefine “human being” would be a common law decision

(2) Common law crimes are not completely dead in that judicial interpretation can define certain action as criminal or not
(3) Historically, fetuses were never persons

d) Should we rely on strict construction?

(1) In common law, all felonies carried the death penalty

(2) Judges imposed this limitation on themselves to curb power and potential for fatal mistakes

(3) With the decline of the death penalty, strict construction is no longer as important – reasonable construction

(4) The court here is misstating the law!

(5) They are concerned with maintaining the separation of powers by judicially rewriting a law enacted by the legislature, thus usurping the legislature’s law-making authority
e) No common law crimes

(1) Must be specifically legislated

f) Are they just interpreting or are they creating new law?

g) Appeal to constitutional principle
(1) Article I, §10: No ex post facto laws

(2) Getting very near to the core liberties of this country
(3) Examples:
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h) Bowie case – applies concept of judicial expansion from interpretation
(1) Can’t appeal directly to ex post facto concerns
(2) Warren court – enormously hospitable to civil liberties, protect the things that are on the edge of acceptable behavior, full and robust protection of voice
(3) No one thought that private discrimination decisions were unconstitutional
(4) Law had been based on prior notice – state changed interpretation of statue to include remaining on property after notice
(5) SC reversed, based on fundamental principle of legality – no criminal violation, limits judicial interpretation based on constitutionality
i) Is Keeler the same as Bowie?
(1) Majority feels that it is
(2) BUT, Keller is on notice of action whereas with Bowie, they may have felt that it was their constitutional right
(a) They also weren’t harming anyone, they were trying to protect a civil right
(b) Keeler is a murderer
j) Whole case relies on whether the Court strictly or narrowly interprets the statute within the confines of the constitution

k) The interplay between the common law (developed by the courts) and statutes (developed by legislatures) is dynamic.  The legislatures write the statutes, the courts interpret them, thus effectively broadening or narrowing the reach of the statutory criminal law.
3. Papachristou v. City of Jacksonville, US, 1972
a) Regarded as the leading case on vagrancy laws.  Statute was incredibly vague introduces the overbreadth doctrine.
b) Came from the British enclosure movement, wanted to stop people moving from rural areas to urban areas during the Industrial Revolution
c) Notice and police abuse concerns
d) Now, police want the right to intervene and proactively stop crime
e) This statute involved many arrests – including a black man with a white woman…it allows for subjective prejudices
(1) That kind of power can lead to abridgement of civil rights
(2) The basis of freedom is that we must have fair warning of criminal acts

4. City of Chicago v. Morales, US, 1999
a) City counsel passed statute to target gang warfare on the streets.  Provisions were as follows:
(1) Suspected gang member part of the group
(2) Loitering
(3) Dispersement order
(4) Disobedience
b) Courts were again concerned with the overbreadth doctrine – potential for zealous police officers to apply statute in unwarranted cases
(1) Overbreadth doctrine – began in the 60s when it became clear that the most protected speech was the most controversial; courts saw that there were statutes that allowed for behavior of cultural dehumanization
(a) Led by Justice Brennan
c) Stevens uses a quasi-overbreadth doctrine approach (this is not a free speech case)

(1) This statute could be applied to innocent parties

d) Main concerns:

(1) Fair warning

(2) Police abuse

e) Dissent says that the dispersement order is enough, Stevens holds that even the order itself is unconstitutional

f) Statutes must be read against background of constitutional rights
g) Void for vagueness doctrine
(1) Based on the 5th and 14th Amendments
(2) Aims at striking down laws that are so vague that ordinary people could not reasonably determine their meaning and application from the language of the statute or which confers excessive discretion on law enforcement authorities to arrest or prosecute or on judges and juries to determine what conduct is prohibited.
(3) Legislatures simply required to use clear and focused language
(4) Courts will usually uphold a statute against a vagueness challenge if it would alert the common person that there is a reasonable risk that his conduct would violate the law
B. Aims of Criminal Law – Why Punish?
1. Retribution
a) Backward looking

b) Strong retributivists – Kant, requirement of moral law

(1) To believe in ethics, you must be a retribution

(2) Necessary and sufficient that the person is both morally wrong and culpable

(3) Completely uninterested in the other forward looking views

(4) Lex taliones – read out equivalent punishment from the crime

c) Weak retributivists

(1) Necessary for just punishment to be morally wrong and culpable (but not sufficient)

(a) Relies on the other views for justification

(2) Minimal, reasonable moral standards

(3) Proportionality

(a) Not lex taliones

(b) Gradation – not cruel and unusual

2. Deterrence

a) Forward looking

b) Special deterrence

c) General deterrence

(1) We all have a little criminal in us!

3. Incapacitation

a) What the person has done warrants removal from society to lower social dangerousness

b) Good prediction of future danger of criminality

c) Let them out when we’re confident that they won’t engage in predatory behavior

4. Reform

a) If you’ve done wrong, you are guilty and must atone (ancient idea)

b) Acknowledge moral guilt

c) Criminals are “sick” (modern thinking)

(1) Depends less on other punishment and something which acknowledges background and attempts to create therapy to reintegrate into society and will be relived of criminal impulses

(a) Theory behind Quaker’s development of the prison system

d) Moral atonement – repentance (“penitentiary”) 

(1) Selfish bastards see the world through an institution that penetrates their narcissism
e) Therapeutic – there must be a problem

(1) Background

(2) Sociopathy

(3) Mentally insane

(4)  .'. Cure them

5. Rehabilitation

a) Three stages of perspective through time

(1) Terror

(2) Proportional

(3) Reform

b) Prisons simply don’t work, people only change if they want to, coercion never works, rate of reform is low, it actually injuriates people into lifelong criminals

c) Crisis in American justice – what do we do now?

d) Prison system largely makes victims out of criminals

6. Which to use and when?

a) Constitutional stage ( 8th amendment; what counts as just punishment?

b) Legislative stage ( when creating or strengthening laws

c) Prosecutorial stage ( decide whether or not one will be prosecuted
d) Sentencing stage ( turns on considerations of why we are sentencing and for how long

e) Parole ( should we let this person go?

7. Regina v. Dudley and Stephens, England, 1884
a) Men were stranded on a boat for days.  They chose to kill a weak boy, Richard Parker, and eat him to survive.  They were rescued shortly thereafter.  Testimony indicated that the boy would have died soon anyhow, and that the other men might not have survived without that sustenance.  The Court wanted to make a statement about British ideals and found the men guilty, even though this was a common practice is such extreme situations.  The men then appealed to the mercy of the Queen and were only sentenced to six months’ imprisonment.  
b) Deeply retributive opinion

c) Super arrogation 

d) The main issue at hand was not whether these men were guilty, but whether there was an available defense

(1) Self-defense didn’t apply

(2) The Court chose not to recognize necessity, coercion, or insanity

e) The Court took this decision away from the jury to ensure prosecution; the British public was outraged

(1) Relied on conflicting ethical authority

(2) Essentially an ethical and legal discussion and decision

f) Competing Western views

(1) UK – no defense, high imperial values

(2) US – Necessity allowed if there is fair procedure and a balance of evils

(3) Germany – never have a defense by justification and never kill an innocent; although there may be coercion by circumstances and frustration of faculties

g) UK upholds excessively high standards and relies on the discretion to come into play in another arena (i.e. prosecution, mercy of the crown)
h) Criminal law always comes back to ethical judgment
8. United States v. Bergman, NY, 1976
a) Bergman was a very wealthy doctor of divinity and ordained rabbi from a privileged home.  He was caught swindling money from elderly in a nursing home scheme.  The question in this case again wasn’t whether he was guilty or not, but which doctrine of punishment to rely on to determine his sentence.  The Court held that for the purposes of general deterrence and re-enforcement of the severity of his crimes in light of social norms, he was sentenced to four months’ imprisonment.
b) The available range of sentences was broad – he could have invoked anywhere from 0 to 8 yrs and at least $15,000
c) Reform didn’t make sense – he was already shamed and generally skeptical of prison as a mode of reform
d) Incapacitation and specific deterrence didn’t apply –  this is a broken old man who will not attempt crime again
e) General deterrence and weak retributivism
f) Still must communicate sense of horizontal equity
9. State v. Cheney, AK, 1970
a) Chaney indicted on two counts of forcible rape and one count of robbery.  The lower court judge was exceptionally lenient and only sentenced him to a short imprisonment and parole.  While the Alaska Appellate Court cannot increase sentences, they can express disapproval for the record in a written opinion.  The court chooses to do so here.
b) Society is becoming more and more concerned with these violent crimes against women – we have to take these laws seriously and sentence in proportion to the crime
(1) Gravity of offense (actus rea)
(2) Culpability of offender (mens rea)
c) Weak sentence:
(1) Doesn’t reflect coherent issue of harm – inadequate for retributivism
(2) Certainly doesn’t serve deterrence 
(3) Incapacitation and reform also not served by this light sentence
(4)  .'. a higher sentence is required ( deeply politicized issues dealt with in criminal law
10. United States v. Jackson, 7th Cir., 1987
a) Bank robber was released from prison and within 30 minutes he had robbed another bank.  Convicted under a federal statute which forbids a person who has three previous felony convictions for robbery or burglary to possess a firearm.  The statute did not specifically provide for life in prison, but the extent of the sentencing guidelines logically included a term of life. 
b) Incapacitation for career criminals
c) Three strikes and you’re out concept
d) Worries about false positives don’t apply here, there is no question about this man’s criminality
e) Tension here between differing views on punishment
(1) Posner ( whenever the state imposes a high sentence, they better have a damn good forward looking reason, people age out of violence, empirical utilitarianism idea, while he cannot do anything about it, he can speak the truth loudly about it
11. United States v. Johnson, 2nd Cir, 1992
a) Woman indicted for stealing money from the government in a paycheck inflation scheme.  She was a single mother, with many family members depending on her.  The court chose to recognize this and gave her a very lenient sentence without actual imprisonment.
b) When Congress drafted these sentencing guidelines, they certainly did not have families in mind, led to a horrifying and inhumane sentence, judges then have to work the guidelines to interpret favorably and appropriately, they can get it as low as it can get
C. Scope of Criminal Law – What to punish?
1. Morris and Hawkins, 1970
a) Massive contraction of criminal law; utilitarian argument
b) “Complaintless crimes”  Should the law criminalize these acts?  
(1) Drunkenness
(2) Narcotics/drug abuse
(3) Gambling
(4) Vagrancy
(5) Abortion
(6) Sexual behavior
(a) Adultery
(b) Fornication
(c) Illegitimate cohabitation
(d) Bigamy
(e) Incest
(f) Sodomy
(g) Beastiality
(h) Homosexuality
(i) Pornography
2. J.S. Mill, 1859
(a) Tyranny of the majority – America is not free – democracy must impose certain constraints
3. Wolfenden Report, 1957
a) Anglican Church involvement
b) Modern and cutting edge for 1957 discussion of existing laws against homosexual behavior
(1) Originally criminalized to protect vulnerable groups (children, mentally handicapped, etc.)
c) There is no particular evidence of (harm principle):
(1) Pathology
(2) Unhappiness on either side
(3) Empirical offense to others
(4) No higher incidence of child abuse
d)  .'. no reason of justice to criminalize these actions (in fact, just the opposite)
e) Report found that continued criminalization of homosexuality was simply based on instinctual disliking of the actions ( not sufficient!
4. Lord Devlin, The Enforcement of Morals, 1965
a) If the law is based on morality, then these complaintless crimes (esp. homosexuality) should remain criminal.  If the law is based more on a harm principle theory, then these acts should be decriminalized
b) Widely publicized debate with H.L.A. Hart regarding morality in the law
(1) Hart was all about a minimum understanding of human rights leads to decriminalization
c) Devlin stood for morality = law
(1) Consent should not impact criminal acts as a defense
(a) But there’s no harm!  Murder = suicide = taking a life, whereas homosexuality doesn’t harm anyone
(b) Paternalistic principle
(2) Tradition = established Church and Christian values, tax $$ supports Church led by Queen – there has long been a concern re: these activities, we should worry about this leading to the collapse of morals
(a) But there’s even debate within the Church – just one side of the debate; no longer commands broad consensus
(b) Anglican Church supported the Wolfenden Report!
(3) Majoritarianism – to be democratic, ignore elites and look to “man of the Clatham bus”; must take these feelings seriously in our public morality
(a) Feeling was enough for Hitler.  We must introduce criteria for criminalization
d) In the end, Devlin agreed to decriminalization
e) America was much slower to follow
	
	Griswold
	Roe – Casey
	Bowers – Lawrence
	Cruzan - Glucksberg

	Basic human right
	Intimate association
	

	
	Contraception
	Abortion
	Homosexuality
	Assisted suicide

	Compelling secular justifications?
	Evil = non-procreative sex
	Fetal life
	Disrupt gender roles
	


5. Bowers v. Hardwick, U.S., 1986
a) Respondent was charged with violating O.G.C.A. § 16-6-2 (1984), which criminalized sodomy. Respondent allegedly engaged in sodomy with another adult male in the bedroom of his home. After the district attorney decided not to present the matter to the grand jury unless further evidence developed, respondent brought suit in federal district court, challenging the constitutionality of the statute insofar as it criminalized consensual sodomy. The court of appeals held that § 16-6-2 violated respondent's fundamental rights because his homosexual activity was a private and intimate association that was beyond the reach of state regulation by reason of U.S. Const. amends. XI and XIV. Reversing that judgment, the Court held that the Due Process Clause of U.S. Const. amend. XIV did not confer any fundamental right on homosexuals to engage in acts of consensual sodomy, even if the conduct occurred in the privacy of their own homes.  The Court held that there is no fundamental right to homosexuals to engage in the acts of consensual sodomy.  
b) This was not a liberal court; something major was happening here
(1) The Court felt that Roe was a mistake
c) Georgia law criminalized any non-procreational sex acts, did not discriminate between hetero and homosexual people
(1) Although it was only enforced against homosexuals
d) Homosexuality is not part of the American tradition, and therefore does not carry a constitutional right
6. Lawrence v. Texas, U.S., 2003
a) On writ of certiorari, petitioners appealed a decision of the Court of Appeals of Texas, Fourteenth District, upholding Tex. Penal Code Ann. § 21.06(a) (2003). That state law made it a crime for two persons of the same sex to engage in certain intimate sexual conduct. The state appellate court's decision to uphold the Texas law was based upon the United States Supreme Court decision in Bowers. In considering the doctrine of stare decisis in the instant case, the Court held that there was no individual or societal reliance on Bowers of the sort that could counsel against overturning its holding once there were compelling reasons to do so. The Court further held that there were compelling reasons to overturn Bowers. The central holding of Bowers demeaned the lives of homosexual persons. Petitioners were adults at the time of the alleged offense. Their conduct was in private and consensual. Petitioners were entitled to respect for their private lives. The State could not demean their existence or control their destiny by making their private sexual conduct a crime. The Court also noted that the reasoning and holding of Bowers had been rejected in other nations, and there was no showing that the United States' governmental interest was more legitimate or urgent.

b) The Texas statute only targeted homosexual activity
c) Reliance on precedent of Roe and Casey ( right to privacy and intimate and personal choices
(1) If the Court held that women have that right, then it follows that homosexual men have that right as well
(2) Bowers might have come out differently
d) Romer v. Evans, Colorado law which made anti-discrimination laws illegal – held that there was no compelling state interest
e) Dudger v. U.K., relies on a global decision; European Court of Human Rights decriminalized all such laws forbidding behavior 
(1) Americans are no longer insular when it comes to human rights
f) The two main reasons that these statutes were made  in the first place, non-procreative and disruption of gender roles, are pretty much obsolete in modern society
7. Cruzan v. Director, Missouri Dept. of Health, U.S., 1989

a) Petitioners, parents suing on their behalf and on behalf of their daughter, requested a court order directing the withdrawal of their daughter's artificial feeding and hydration equipment after she was rendered vegetative in an auto accident. The appellate court denied their petition holding that petitioners lacked authority to effectuate the request because there was no clear and convincing evidence of the daughter's desire to have life-sustaining treatment withdrawn as required under the Missouri Living Will statute, Mo. Rev. Stat. § 459.010 et seq. (1986).  There was evidence that their daughter had expressed wishes to not be kept in a vegetative state to her roommate, but this was not enough for the court.   The United States Supreme Court affirmed. It said that the Due Process Clause, U.S. Const. amend. XIV, did not require the state to repose judgment on matters concerning the right to refuse treatment with anyone but the patient herself. The Court held that a state could choose to defer only to the patient's wishes rather than confide the decision to close family members.
b) Analogous to the abortion right to life argument
(1) Biological life v. right to life
(2) Beginning of life ( end of life?
c) Fundamental right v. right to die/interest in life
d) Rely on Roe – Casey: own body, right to privacy
e) If she had a living will, then it would have been acceptable
(1) Voluntary - passive
f) Consent doctrine at work here
g) If it isn’t in writing and/or clear and convincing evidence, then it’s not enough
h) 5-4 opinion ( should we require that high standard?
(1) All kinds of possibilities of abuse if we don’t
8. Washington v. Glucksberg, U.S., 1997

a) Respondents brought a suit seeking a declaration that Washington state's ban on physician-assisted suicide, Wash. Rev. Code § 9A.36.060(1) (1994), was unconstitutional on its face. On review, the United States Supreme Court held that history, legal traditions, and practice support criminalizing assisted suicide. The Court held that the assisted-suicide ban was rationally related to a legitimate government interest because Washington sought to preserve human life and also uphold the integrity and ethics of the medical profession. Additionally, Washington's statute sought to protect vulnerable groups, such as the poor, elderly, and disabled from abuse, neglect, and mistakes. Finally, the Court held that Washington's ban on assisted-suicide effectively prevented a broader license to voluntary or involuntary euthanasia. Thus, the Court reversed judgment in favor of petitioners.
b) Normally, prosecutors don’t seek convictions on this statute
c) Three main views on killing v. letting die
(1) Catholic – never kill, just let a person die
(2) Not morally different, but we don’t want the law to control – too much potential for abuse, leave it to medical discretion
(3) If it’s a moral distinction, it should be a legal distinction, just build in heavy regulations, no discretion
d) Deep policy issue!
(1) Not a fundamental right,  .'. not a fundamental liberty interest and won’t apply strict scrutiny
(a) Apply rational basis test
9. Criminalize corporate crimes
a) Products liability
10.  Maternal fetal abuse?
a) Should this be criminalized?
b) Johnson v. State

c) Winter v. State
D. Basis of Criminal Liability


1. Actus Reus
a) There are good reasons why the law doesn’t punish thoughts without actions
b) The “voluntary act” element of a crime
(1) Movement of the human body that is, in some minimal sense, willed or directed by the actor
(2) Involuntary acts are those over which the individual had no conscious control.
	Act
	Omission


	Not involuntary


Reflex


Somnambulism


Epilepsy


Physically carried
	Not involuntary

Give rise to obligation to assist


Statute


Status


Contract


Going to help/creating risk


c) MPC definition of actus reus
(1) Breaks it down into three separate components – conduct, circumstance, and result – called the “material elements”

(a) They are the basic building blocks for defining each crime and for assessing blame and imposing appropriate punishment

(b) Conduct ( physical behavior of the defendant

(c) Circumstance ( objective fact or condition that exists in the real world when the defendant engages in conduct

(d) Result ( consequence or outcome caused by the defendant’s conduct

d) Mere thoughts are never punished as crimes

(1) Even inchoate crimes require an overt act

e) Possession may constitute an act

f) A ∆ may not be convicted for merely having a certain status or condition

g) Examples of voluntary v. involuntary acts:

h) Martin v. State, AL, 1944
(1) Defendant was arrested at his home and taken into a public place by police where he allegedly manifested a drunken condition by using loud and profane language. Defendant was convicted of public drunkenness and he appealed. The court reversed defendant's conviction and concluded that an accusation of drunkenness in a designated public place could not be established by proof that the accused, while in an intoxicated condition, was involuntarily and forcibly carried to that place by an arresting officer.
(2) Act was not voluntary!
(3) NY §15.00 1. "Act" means a bodily movement. 2. "Voluntary act" means a bodily movement performed consciously as a result of effort or determination, and includes the possession of property if the actor was aware of his physical possession or control thereof for a sufficient period to have been able to terminate it. 3. "Omission" means a failure to perform an act as to which a duty of performance is imposed by law. 4. "Conduct" means an act or omission and its accompanying mental state. 5. "To act" means either to perform an act or to omit to perform an act. 6. "Culpable mental state" means "intentionally" or "knowingly" or "recklessly" or with "criminal negligence," as these terms are defined in section 15.05.
(4) §15.10 The minimal requirement for criminal liability is the performance by a person of conduct which includes a voluntary act or the omission to perform an act which he is physically capable of performing. If such conduct is all that is required for commission of a particular offense, or if an offense or some material element thereof does not require a culpable mental state on the part of the actor, such offense is one of "strict liability." If a culpable mental state on the part of the actor is required with respect to every material element of an offense, such offense is one of "mental culpability."
i) People v. Newton, CA, 1970
(1) Defendant challenged an order from the Superior Court of Alameda County (California), which convicted him of involuntary manslaughter in the shooting of a police officer.  Defendant appealed his conviction for voluntary manslaughter. Defendant was pulled over by two police officers. Gunfire erupted soon afterwards. One of the policemen was killed. Defendant denied shooting the officer and claimed he was unsure of what happened because he was unconscious after he was shot. The court reversed the conviction, holding that the trial court committed reversible error when it failed to instruct the jury as to defendant's involuntary, unconscious state. Involuntary unconsciousness provided a complete defense to a particular crime because it negated capacity to commit any crime. Defendant's evidence warranted an instruction concerning unconsciousness. The fact that such evidence might not have been wholly believable was no excuse for a failure to instruct. The error to instruct was prejudicial per se because it deprived defendant of his constitutional right to have the jury determine all material issues presented by evidence. Despite defendant's failure to request an instruction, the trial court was under a duty to instruct anyway where evidence existed concerning unconsciousness.
(2) ∆  has a right to jury instructions on facts construed most favorable to him
(a) “Where evidence of involuntary unconsciousness has been produced in a homicide prosecution, the refusal of a requested instruction on the subject, and its effect as a complete defense if found to have existed, is prejudicial error.”
(3) Claims that he was totally unconscious and in an involuntary state – there’s no culpability or criminal liability
j) People v. Decina, NY, 1986
(1) Criminal defendant struck and killed a number of children after allegedly suffering a seizure while driving. Defendant was placed under arrest and taken to a hospital for treatment. While at the hospital, defendant related his medical history to a physician who diagnosed defendant as suffering from epilepsy. Defendant was charged with violating N.Y. Penal Law § 1053(a). At trial, the physician testified as to his conversation with defendant. Defendant argued that his actions were not sufficiently culpable to violate § 1053(a).  The court held that defendant's conduct arguably fell within the statute's requirement that defendant exhibit a disregard for the consequences that would ensue from his actions. 
(2) While the epileptic fit caused the accident (which alone doesn’t count as actus reus), the ∆ was negligent in driving and therein lies the culpable act
(a) Had ∆ not known, he would have been exculpated
(3) “…this defendant knew he was subject to epileptic attacks and seizures that might strike at any time.  He also knew that a moving motor vehicle uncontrolled on a public highway is a highly dangerous instrumentality capable of unrestrained destruction.
k) Examples of omissions:
l) Pope v. State, MD, 1979
m) Jones v. U.S., U.S., 1962

(1) Defendant appealed from a jury verdict in the lower court (District of Columbia) finding defendant guilty of involuntary manslaughter, asserting insufficient evidence, or alternatively, plain error, in instructing the jury of her legal obligation to provide food and necessities to a baby in her care.  Appellant argued there was insufficient evidence to warrant a jury finding of breach of duty, or alternatively, plain error in failing to instruct the jury that it must first find that appellant was under a legal obligation to a baby in her care before finding her guilty of manslaughter in failing to provide food and necessities. The reviewing court found the first contention meritless but reversed on the second. The court stated that criminal liability could be found for breach of a statutory duty where there was a certain status relationship, where one had assumed a contractual duty, and where one had secluded a helpless person so as to prevent others from aiding. Since a finding of legal duty was the critical element of the crime charged, failure to instruct the jury concerning it was plain error. Further, it was obvious error to instruct the jury without notice to counsel.

(2) Harsh instances of urban callousness in this country
(a) Kitty Genovese
n) Barber v. Superior Court, CA, 1983
(1) Petitioners, two physicians, were charged with murder and conspiracy to commit murder after they removed respirator and feeding tubes from a patient who had virtually no chance of recovering cognitive and motor skills, in accordance with the request of the patient's family. Petitioners sought a writ of prohibition from the court. The court granted the writ. Petitioners' actions were intentional and undertaken with knowledge that the patient would die. Petitioners' omission to continue treatment, however, was not an unlawful failure to perform a legal duty under the circumstances. Since petitioners were not under a legal duty to act, they had no criminal liability for failure to act. Failure to institute guardianship proceedings did not make petitioners' actions unlawful because no legislation required guardianship proceedings.
(2) Get it out of the “act” category ( make it an omission since doctors are immune from liability in the omission category
(a) Legal fiction with regard to the policy concerns
(3) There is a duty, but they haven’t reached it yet ( no liability!
o) Constitutional Cases:
p) Robinson v. California, U.S., 1962

(1) Defendant sought review of a decision of the Appellate Department, Superior Court of California, Los Angeles County, which affirmed the trial court's conviction, pursuant to Cal. Health & Safety Code § 11721, for being addicted to the use of narcotics.  The Court reversed the decision of the intermediate appellate court that affirmed defendant's conviction under Cal. Health & Safety Code § 11721 for being addicted to the use of narcotics. A police officer testified that defendant had scar tissue and discoloration on the inside of his arm, as well as needle marks and a scab below the crook of the elbow, which the officer believed was the result of injections by hypodermic needles. The officer also testified that defendant admitted to the occasional use of narcotics. At the time of his arrest, defendant was not engaged in any illegal conduct, and there was no proof that he actually used narcotics within California. Defendant was convicted under a statute that made the status of being addicted to the use of narcotics a criminal offense, whether or not he ever used or possessed narcotics within the state or had been guilty of any antisocial behavior there. The Court found § 11721 to be unconstitutional and in violation of U.S. Const. amend. XIV for inflicting cruel and unusual punishment.
(2) CA attempted to criminalize the status of simply being “addicted”
(3) SC said absolutely not under the Due Process or Cruel & Unusual, there must be an act
(4) Not just a criminal law issue, but a constitutional issue
(5) If there were an act motivated by an addiction, it is criminal
(6) There’s no direct connection between addiction and criminal action
(7) What about “civil committing”
(a) Indefinite hospitalization until the addiction is “cured”
(b) CA DID allow for indefinite commitment of addicts
(c) No act requirement for civil commitment
(8) Bad practice
q) Powell v. Texas, U.S., 1968

(1) Defendant argued that he was afflicted with the disease of chronic alcoholism and that his appearance in public while drunk was not of his own volition. Defendant argued that to punish him for that conduct would be cruel and unusual, in violation of the Eight and Fourteenth Amendments. The court held that there was no agreement among members of the medical community that the condition of chronic alcoholism was a disease. The district court's finding that defendant was afflicted with the disease of chronic alcoholism was problematic because the district court failed to articulate what symptoms would be required to make out a constitutional defense, should one be recognized. Defendant's conviction did not warrant reversal under the Cruel and Unusual Punishment Clause because the district court did not seek to punish a mere status; instead, it imposed a criminal sanction for public behavior which might create health and safety issues.
(2) Justice White’s point is that the Court wouldn’t prosecute drunkenness, but drunkenness in public becomes an issue of public safety
(3) Expert testimony that ∆ had no control, that is was a disease
(a) TX prosecutors did not challenge this testimony
(4) Marshall is horrified by the idea of indefinite civil commitment 
(a) That would indeed be cruel and unusual punishment
(5) Also concerned about other areas if alcoholism alone = actus reus
(a) Court is reluctant to get involved in this issue
(b) Leave it to the legislature
2. Mens Rea

a) To be a criminal act, there must be both actus reus and mens rea
b) Kinds of mens rea: (common law concepts)
c) Intent ( clear culpable state of mind
(1) General ( “Assault”
(2) Specific ( “Assault with intent to rape”
(3) Not a perfectly clear distinction
d) Knowingly ( ∆ need not intend the result, only knowledge that the result is very likely
(1) Some states use the term “willfully”
e) Recklessly (  conscious decision to ignore a risk, of which ∆ is aware, that a “bad” result will occur or that a fact is present
(1) ∆ knows risk of injury but proceeds anyway
f) Criminal Negligence ( “that degree of negligence or carelessness which is denominated as gross, and which constitutes such a departure from what would be the conduct of an ordinarily carefully and prudent man…as to furnish evidence of that indifference to consequences which is some offenses takes the place of criminal intent” (Fitzgerald v. State)
(1) Current debate over a proper definition
g) Levels of culpability: (Model Penal Code concepts)

h) Purposely ( requires that ∆ “be aware or hope or believe” an attendant circumstance is true, and that he entertain a “conscious object” to achieve the proscribed result
(1) Pre-MPC used the term “intentionally,” which often included not only a conscious desire to bring about the results or to engage in the conduct in question, but also the awareness that the conduct or result is certain to follow
(a)  .'. most older distinctions do not distinguish between “purposely” and “knowlingly”
(2) “Malice” was also used before (See Regina v. Cunningham discussed below)
i) Knowingly ( ∆ acts knowingly if he knows that the result, although one he does not consciously seek to cause, is “practically certain to occur” should he continue his present course of action
(1) “Willfully” MPC § 2.02(8) for a person to act willfully, it is not necessary that he acted “purposely;” it is sufficient if he acted “knowingly” (unless the statute indicates otherwise)
j) Recklessly ( guilty only if he actually foresees that a harm may occur, must be “substantial and unjustifiable”
(1) The risk “must be of such a nature and degree that, considering the nature and purpose of the actor’s conduct and the circumstances known to him, its disregard involves a gross deviation from the standard of conduct that a law-abiding person would observe in the actor’s situation” (See Commonwealth v. Welansky: “a man may be reckless within the meaning of the law although he himself thought he was careful”)
(2) Conscious disregard ok a known risk (MPC)
k) Negligence ( Code only allows for criminal negligence in felony homicide
(1) Typically negligence = general intent
(2) The essence of the act is that the ∆ acted without consciousness of the risk he was imposing
l) Strict liability crimes (public welfare crimes)
(1) See US v. Balint “The state may in the maintenance of public policy provide, as to certain acts, ‘that he who shall do them shall do them at peril and will not be heard to plead in defense good faith or ignorance’ “
(2) E.g. Statutory rape, bigamy
(3) If the statute is complex, easy to violate innocently, and/or imposes a stiff penalty for its violation, the court is likely to read in a mens rea requirement and thus refuse to treat the statute as imposing strict liability
(a) See Staples v. US “In a system that generally requires a vicious will to establish a crime, imposing severe punishments for offenses that require no mens rea would seem incongruous…In such a case, the usually presumption that a ∆ must know that facts that make his conduct illegal should apply”
m) Most crimes have a number of material elements, each of which the prosecution is required to prove
n) Crimes of intent and knowledge are specific intent crimes, but you can still be guilty of general intent crimes (unless voluntary, which shifts the crime into the specific intent category)
o) Regina v. Cunningham, England, 1957

(1) Appellant was charged with unlawfully and maliciously endangering the life of Sarah Wade.  He had taken the gas meter to attempt to sell on the street; in doing so, he left open a valve which emitted noxious gases into the air in the home and almost killed Ms. Wade.  The court held that “maliciously” meant that there must have been foresight of the risk and harm.  They felt that a reasonable jury, with the appropriate definition of maliciously, would have found that even if appellant did not foresee the specific injury to Ms. Wade, he was aware that this conduct was unlawful and therefore risky.  That would have been enough to satisfy the foresight requirement of “malicious.”
(2) Question re: “malicious”
(a) Did he intend to poison her (i.e. intend to commit the crime)?
(3) For each crime, the prosecutor must prove mens rea and actus reus
(4) Must interpret mens rea specific to the statute/crime
(5) In order to establish that ∆ acted maliciously, the prosecution must prove that ∆ either (1) intended to harm the victim, or (2) acted recklessly in that he foresaw a risk of harm to victim but imposed the risk on her anyway.  It was not sufficient that ∆ was wicked, which he clearly was by stealing the meter at all.
p) Regina v. Faulker, England, 1877

(1) While stealing rum, he set the boat on fire.
(2) He meant to steal, but he didn’t mean to commit arson.
(3) Couldn’t prove intent (no mens rea)
q) Santillanes v. NM, NM, 1993

(1) Defendant was convicted under N.M. Stat. Ann. § 30-6-1(C) (Repl. Pamp. 1984) of child abuse involving no death or great bodily injury after he cut his nephew's neck with a knife during an altercation. The court of appeals affirmed the conviction. On appeal, the court affirmed, holding that the statute required at least a showing of criminal negligence. Where N.M. Stat. Ann. § 30-6-1(C) (Repl. Pamp. 1984) had been interpreted to criminalize innocent conduct, although negligent in the civil sense, that interpretation was held to be erroneous. All opinions that were inconsistent in any way with that analysis regarding criminal negligence were expressly overruled. While the trial court committed error in failing to instruct the jury on a criminal negligence standard, no rational jury could have concluded that defendant cut his nephew's throat without satisfying the standard of criminal negligence. As the element of criminal negligence was established by the evidence, the error in instructing the jury on a civil negligence standard instead of a criminal negligence standard was not reversible error.
(2) Court demanded criminal negligence, not just civil negligence
(a) Concern re: moral blameworthiness, culpability
(b) Same result in NY under §15.15(2) (Although no culpable mental state is expressly designated in a statute defining an offense, a culpable mental state may nevertheless be required for the commission of such offense, or with respect to some or all of the material elements thereof, if the proscribed conduct necessarily involves such culpable mental state. A statute defining a crime, unless clearly indicating a legislative intent to impose strict liability, should be construed as defining a crime of mental culpability)
(3) NO criminal strict liability ( there must be culpable mens rea
r) US v. Neiswender, 4th Cir, 1979

(1) Appellant sought review of obstruction of justice conviction in violation of 18 U.S.C.S. § 1503. Appellant contacted the attorney of a prominent figure on trial and offered to make sure the verdict came out in his favor in exchange for a sum of money. Appellant claimed he was in contact with a juror when, in fact, he was attempting to perpetrate a fraud upon the attorney. The court rejected appellant's argument that the handling of his case was so egregious as to warrant the court's exercise of its supervisory powers to dismiss the indictment. The court explained, assuming misconduct, any violations were technical and nonprejudical under police and judicial authorization and supervision. The court further rejected appellant's argument that the state failed to prove the elements of obstruction of justice when he did not actually have the specific intent to obstruct justice, but instead was attempting to commit fraud. The court reasoned that every man is presumed to intend the natural consequences of his acts. If appellant had induced the attorney to participate, the natural consequence would have been reduction in attorney's effort in defending his client.
s) Holloway v. US, 1999
(1) Petitioner was found guilty by a jury of three counts of carjacking. Petitioner's accomplice approached each driver with a gun and threatened to shoot unless the driver gave him the car keys. When one driver hesitated, petitioner punched him in the face but no other violence actually occurred. The federal carjacking statute, 18 U.S.C.S. § 2119, contained the words, with the intent to cause death or serious bodily harm. The court noted that a carjacker's intent to harm a victim may have been either conditional or unconditional. Petitioner argued that § 2119 was only satisfied by an unconditional intent to kill or harm. The court concluded that § 2119 was satisfied by either form of intent, conditional or unconditional. The court reasoned that that statute's scienter element was satisfied if petitioner had the proscribed state of mind at the precise moment that he demanded or took control over a car by force and violence or by intimidation. The court further reasoned that petitioner's interpretation added another actus reus component to the carjacking crime by focusing on attempting to harm or kill a person in the course of the robbery of a motor vehicle.
(2) Was this intent to kill or intent to kill subject to a condition?  
(3) Scalia ( clear word meaning of the statute
(4) Willingness is enough (“conditional intent” is enough to satisfy mens rea)
t) MPC §2.02(6): “When a particular purpose is an element of an offense, the element is established although such purpose is conditional, unless the condition negatives the harm or evil sought to be prevented by the law defining the offense.”
u) U.S. v. Jewell, 9th Cir, 1976

(1) Defendant was convicted of possessing a controlled substance, in violation of 21 U.S.C.S. § 841(a)(1). At trial, the jury was instructed that violation of the statute required specific intent, and that "knowledge" under the statute did not require that defendant had "positive knowledge" that a controlled substance was involved. On appeal, the court affirmed the district court's determination that § 841(a)(1) was a specific intent. The court also held that "knowledge" under § 841(a)(1) encompassed not only "positive knowledge" but also "deliberate ignorance." Thus, evidence demonstrating that defendant was aware of the involvement of controlled substances, but consciously avoided "positive knowledge", allowed a jury conviction of defendant. Since there was evidence demonstrating that defendant deliberately avoided positive knowledge of the presence of controlled substances, defendant's conviction was affirmed.
(2) Ostrich instruction
(a) Willful blindness instruction
(b) “∆ deliberately avoids acquiring unpleasant knowledge; designed for cases in which there is evidence that the ∆, knowing or strongly suspecting that he is involved in shady dealing, takes steps to make sure that he does not acquire full or exact knowledge of the nature and extent of those dealings” (see pg. 224)
(c) If no such instruction, could lead to serious erosion of the knowledge requirement
3. Mistake

a) MPC §2.02(1) –(2)( ignorance or mistake is a defense when it negatives the existence of a state of mind that is essential to the commission of an offense, or when it establishes a state of mind that constitutes a defense under a rule of law relating to defenses
(1) Reasonable standard
(2) Usually leave it to juries
b) Frequently, the mistake prevents the requisite mental state from existing at all
c) Mistake must be reasonable
(1) See People v. Marrero
d) Exception if the law is not promulgated (MPC § 2.04(3)(a))
e) Regina v. Price, England, 1875

(1) ∆ takes 14 year old girl without her father’s permission, but jury found that she told him she was 18 and he believed her

(a) Actus Reus: the taking of the girl who was underage

(2) Issue: must the court construe the statute as though mens rea is necessary to make an act a crime?

(a) ∆ believed that she was above age

(b) Reasonable for him to believe? Court doesn’t think it matters, but the jury found that it was a reasonable belief.

(3) Answer: No (  the mens rea with respect to this crime is strict liability; most crimes with the underage have a strict liability mens rea because of need to protect the young 

(a) The act itself is a crime – it is morally wrong to do this

(b) If the taker thought he had the father’s consent then no mens rea, but here he had to consent and took her anyway knowing that she had to be in someone’s care

(4) Dissent: can’t be committing a crime without mens rea!

f) People v. Olsen, CA, 1984
(1) Defendant was convicted of lewd of lascivious conduct with a child who was 13 years and 10 months old, in violation of Cal. Penal Code § 288(a). Section 288 prohibits lewd or lascivious acts with a child under 14. On appeal, the court rejected defendant's good faith, reasonable mistake as to the victim's age defense. The language in Hernandez, together with the reasoning in Tober, Toliver, and Guiterrez compelled this conclusion. Cal. Penal Code § 1203.066, which rendered eligible for probation certain persons convicted of lewd or lascivious conduct who honestly and reasonably believed the victim was 14 or older, strongly indicated that the legislature did not intend such a defense to a § 288 charge. Section 288 and several other penal statutes reflected the strong public policy to protect children under age 14 from lewd or lascivious conduct.

(2) Major discrepancies on the facts
(3) Issue: Is mistake a defense to statutory rape charge? Should mens rea be strict liability for statutory rape of someone under 14?

(4) Answer: No; Yes

(a) Won’t follow Hernandez because strict liability is just when it’s someone so young

(i) Worry about ability of a 14 year old to make these kinds of decisions

(ii) If any hint that someone is so young, should be on notice

(iii) Likelihood of abuse is much more real for such a young person

(b) Constructive negligence – person is so likely to be negligent because of the age asymmetry – represents a proper realistic adjustment of our strict liability laws

(i) Represents the moral balance of power in these kinds of relationships

(c) Legislative purpose: protecting those under 14 especially

(d) Legislative intent: to hold all accountable, or else would specify probation for error in honest belief §1203.066 (a)(3)

(e) People v. Hernandez – a cited case: statutory rape – reasonable belief is a defense

(i) Reasonable belief of age makes statutory rape a negligence crime

(ii) Expresses worries about criminally strict liability generally 

(iii) Abandoning Prince
(5) Dissent: dude didn’t know – can’t punish him for not knowing when he believed it was alright; also maybe he should have made an inquiry, but strict liability crimes shouldn’t have such high penalties
g) US v Feola, US (1975)
(1) Drug dealers used guns in deal and ended up unknowingly drawing guns on undercover federal agents
(2) Ignorance is not a defense; it was enough that they knew that they were assaulting someone

4. Strict liability
a) U.S. v Balint, 1922
(1) Defendants were indicted for violation of Narcotic Act, 38 Stat. 785 (1914). The defendants demurred to the indictment on the ground that it failed to charge that they had sold the inhibited drugs knowing them to be such. The statute did not make such knowledge an element of the offense. The District Court sustained the demurrer and quashed the indictment. On appeal, the court reversed. The Act's manifest purpose was to require every person dealing in drugs to ascertain at his peril whether that which he sold came within the inhibition of the statute, and if he sold the inhibited drug in ignorance of its character, to penalize him. Congress weighed the possible injustice of subjecting an innocent seller to a penalty against the evil of exposing innocent purchasers to danger from the drug, and concluded that the latter was the result preferably to be avoided.
(2) Conviction upheld with no culpable mental state
b) US v Dotterweich, 1943

(1) The company purchased drugs from their manufacturers and shipped them, repacked under its own label, in interstate commerce. The jury found the president and the company guilty for shipping misbranded and adulterated drugs. The Supreme Court granted certiorari and found that the district court properly left the question of the president's responsibility for the shipment to the jury, and there was sufficient evidence to support its verdict. The Supreme Court looked at the legislative history and intent and concluded that the Act enlarged and stiffened the penal net; thus a corporation and/or an individual could be a "person" under the Act. Shipments of misbranded and adulterated drugs are punished by the Act, and thus such shipments do not the immunity of a guaranty under § 303(c) of the Act. Whether the president shared responsibility in the business process resulting in unlawful distribution depended on the evidence produced at the trial and its submission to the jury under appropriate guidance. Hence, the president who was found to have aided and abetted the shipment of adulterated and misbranded drugs was guilty under § 301 of the Act.
(2) Conviction upheld with no culpable mental state
(3) Punish innocent victims or punish those who should have known better
c) Morisette v. US, 1952

(1) The government had property, used as a bombing range, on which private citizens extensively hunted deer despite signs posted stating "keep out." After an unsuccessful hunting trip, petitioner removed spent bomb casings from the property under the belief that the property was abandoned and considered of no value by the government, and salvaged the casings for $ 84. Petitioner was charged with unlawfully and knowingly stealing and converting government property, pursuant to 18 U.S.C.S. § 641. At trial, petitioner testified that the casings were taken with no wrongful or criminal intent, but the trial court ruled felonious intent was presumed by petitioner's act of taking property. The trial court refused to submit to the jury the question of whether petitioner acted with innocent intention. The Supreme Court extensively reviewed the requirement of culpable state of mind and held that the mere omission from § 641 of any reference to intent would not be interpreted or construed as elimination of intent from crimes enumerated in § 641. The Court stated that when intent was an ingredient of the crime charged, its existence was a question of fact that was to be submitted to the jury.
(2) Mens rea = intend to steal someone else’s property
(3) Actus reus = taking the property
(4) Must have BOTH to be convicted with larceny
(5) There is no such crime as negligent larceny
(6) ∆ thought that the property was abandoned
(a) Does his mindset exculpate him?
(7) SC is strict in requiring mens rea

(a) Looks at Balint and Dotterweich, but these are not in the same criminality category as larceny
(i) They’re not “crimes”
(ii) “Public welfare torts”
(iii) Looking for a way for the state to be able to step in for the general welfare of the public and charge fines
(iv) Not necessarily prison time
(v) Public welfare = amplified class action suits
(8) Mens rea and actus reus are constitutional requirements for crimes
(9) Larceny carries a potential 10 year sentence; requires intent – highest level of mens rea, statute was ambiguous ( this is traditionally a specific intent crime
(a) Justice Jackson was a civil libertarian
d) Staples v. US, 1994
(1) Petitioner was indicted for unlawful possession of an unregistered machinegun in violation of the National Firearms Act (Act), 26 U.S.C.S. § 5861(d) following the recovery of a weapon from petitioner's home. At trial, petitioner testified that the weapon had never fired automatically when it was in his possession, and that he was ignorant of the weapon's automatic firing capability. The district court rejected petitioner's contention that § 5861(d) contained a mens rea requirement. Petitioner was convicted and sentenced for the offense, and the court of appeals affirmed. The court granted certiorari and reversed and remanded, holding that to obtain a conviction under the Act, the government was required to prove that petitioner knew of the features of his weapon that brought it within the scope of the Act. The court noted that the silence as to the mens rea requirement in § 5861(d) did not suggest a congressional intent that such requirement be eliminated. The court noted that the potentially harsh penalty attached to a violation of § 5861(d) provided further support for the proposition that a mens rea requirement existed.
(2) SC was faced with the question of what’s going to be the mens rea?
(a) Guns are more acceptable in America
(b) Gun buyers are not automatically on notice of laws when they purchase the gun
(3) To get rid of mens rea requirement, you must have Congressional intent
e) State v. Guminga, MN, 1986

(1) Defendant argued that Minn. Stat. § 340.941 (1984), which imposed criminal liability on him for his employee's illegal sale of alcohol to a minor, violated due process. He argued that the public interest in prohibiting the sale of alcohol to minors did not justify such an invasion of his personal liberty when there were less burdensome ways to protect it. Plaintiff argued that the statute's constitutionality had already been upheld as necessary to protect the public interest. The court found that criminal penalties based on vicarious liability under the statute violated due process. The court noted that defendant's liberty and reputation were in jeopardy for an offense he did not commit or ratify, and that such an intrusion was unnecessary when the imposition of civil fines or the suspension of licenses would just as effectively protect the public interest in question.
(2) The waitress served the alcoholic beverage to the minor, but the owner was held liable for the actions of the waitress
(3) Court held that it was unconstitutional to prosecute, it violated due process, and they will not permit any form of strict liability
(a) There are other ways to “get” this guy
(i) Tort action
(ii) License revocation
(iii) Civil liabilities
(4) Striking because this is a modern development in the law
(a) Cutting back criminal liability and expanding in torts
f) State v. Baker, KS, 1977

(1) Defendant was convicted of driving his motor vehicle at a speed of 77 miles per hour in a 55 miles per hour zone. At defendant's trial, the trial court granted the State's motion to suppress evidence that the cruise control on defendant's car was stuck in the accelerate position and was the cause of defendant's speeding. On appeal, the court affirmed the trial court's judgment. The court held that a violation of the speeding statute, Kan. Stat. Ann. § 8-1336 (1976 Supp.), was an absolute liability offense when it was read in conjunction of the absolute liability statute, Kan. Stat. Ann. § 21-3204. The court also held that defendant assumed the full operation of the vehicle and, by activating the cruise control, he was the cause of the act of speeding. The court concluded that the safety and welfare of the public required compliance with Kan. Stat. Ann. § 8-1336 and that defendant could not avoid compliance with § 8-1336 by delegating a task that he would normally perform to a mechanical device such as the cruise control.
(2) ∆ claimed no actus reus
(3) Court said that he voluntarily used the cruise control and that was enough to satisfy the culpable action because it was an absolute liability statute
(a) Public interest and public harm
(4) Probably wouldn’t allow jail time, but it is a public tort and he should pay the fine
(a) Whereas with brakes, throttle, etc. there’s no control
g) Regina v. City of Sault Ste. Marie, Canada, 1978
(1) New practice to have courts look at other jurisdictions
(2) Real way of making human rights decisions
(a) Lawrence

(3) Court is very concerned w/any adoption of strict liability in criminal law
(4) At best, if it approximates constructive negligence, but not otherwise
5. Criminal corporate liability
a) Gordon v US, 10th Cir, 1953

(1) Partner held liable for other partner’s illegal activity with selling sewing machines.  The court reaffirmed the stance that there must be both an actus reus and mens rea for criminal culpability.  The ultimate question of guilt was left up to the jury.

(2) The trial court held that you can ascribe the guilty act of the employee to the employer
(3) The SC held that you cannot – the lower courts were being to easy with mens rea
b) U.S. v Park, 1975
(1) A national retail grocery chain (chain) and the corporate officer, who served as the chief executive officer of the chain, were charged with violating 21U.S.C.S. § 331(k), after an inspection by the Food and Drug Administration revealed filthy conditions in the chain's warehouses. The chain pleaded guilty. The corporate officer pleaded not guilty. After a jury trial, the corporate officer was found guilty on all counts and sentenced to pay fines. The appellate court reversed the corporate officer's convictions because it found the jury instructions erroneous. The court granted the Government's petition for certiorari review. The court reversed. The court held that the jury's attention was properly focused on the corporate officer's authority over the conditions that formed the basis of the violations. The main issue for determination was the corporate officer's accountability. The instructions to the jury were not misleading and contained an adequate statement of the law. There was no basis to conclude that the failure of the court to give specific instructions sua sponte was plain error or a defect affecting the corporate officer's substantial rights under Fed. R. Crim. P. 52(b).
(2) Very elaborate discussion of mens rea
(3) What is the appropriate level of mens rea?
(a) Not a kind of strict liability, but rather a negligence model ( Court will entertain strict liability if there is a level of culpability – criminal negligence standard
(b) Jury decides
(4) IF the CEO had been powerless to change then he might be innocent
(a) Brings up the question of where do we draw the line?  Tort?  Crime?  Fines? Prison?
(5) Responsible Corporate Officer Doctrine
c) US v MacDonald, 1st Cir, 1991

(1) Appellant waste oil company operated a disposal facility on land leased from appellant improvement company and under its RCRA permit, which did not authorize disposal of solid hazardous waste, at which it disposed of contaminated soil and toluene. The district court convicted appellants, waste oil company, its president, its employees, and improvement company, of violating the RCRA and CERCLA. Appellant president's conviction was reversed because the jury instructions improperly allowed him to be convicted without a finding that he had actual knowledge of the transportation of the waste. Appellant improvement company's conviction was reversed because the court could not tell what part the finding of appellant president's guilt played in the determination of appellant improvement company's guilt. The court held that the evidence was sufficient for the jury to have found that the soil was a hazardous waste and for the jury to infer appellant employees' knowledge concerning the hazardous nature of the waste. The possession of a permit that did not cover the waste at issue did not invalidate the convictions.
(2) Prison time is not acceptable without a very high level of mens rea
6. Mistake of Law

Ignorance of law is no defense
(1) Only some jurisdictions allow reasonable mistake as a defense, mostly not a general defense
b) People v. Marrero, NY, 1987
(1) Defendant was charged with criminal possession of a weapon in the third degree. Defendant claimed as his defense his personal misunderstanding of the statutory definition of a peace officer. Defendant claimed that he was excused from criminal liability under the mistake of law statute, N.Y. Penal Law § 15.20. The trial court refused to charge the jury on the issue, and defendant was convicted. The appellate division upheld the conviction. On review to the court of appeals, the court concluded that the correctly construed view of the defense of mistake or ignorance should not be recognized except where specific intent was an element of the offense or where the mistakenly-relied-upon law was subsequently adjudicated as incorrect. The court determined that such a rule would ensure procedural due process under constitutionally vague statutes, yet not permit the exception to swallow the rule.
(2) Narrowly interpreted to §15.20(2)(a) ( strong public policy – don’t want to incentivize ignorance of the law
(a) A person is not relieved of criminal liability for conduct because he engages in such conduct under a mistaken belief that it does not, as a matter of law, constitute an offense, unless such mistaken belief is founded upon an official statement of the law contained in (a) a statute or other enactment

(b) Draconian view?
(3) People v. Weiss, 1938 ( kidnapping, wrongful belief will let ∆ off – general exception (codified in 135.001)
(4) Hancock’s dissent – differentiate between malum prohibitum and malum in se
(a) We should be more sensitive when a person really believes
(5) Larceny ( if you believe that the property is yours, you can’t be convicted – specific intent crime
(a) NYPL § 155.05(1): A person steals property and commits larceny when, with intent to deprive another of property or to appropriate the same to himself or to a third person, he wrongfully takes, obtains or withholds such property from an owner thereof., 155.15: In any prosecution for larceny committed by trespassory taking or embezzlement, it is an affirmative defense that the property was appropriated under a claim of right made in good faith.  2. In any prosecution for larceny by extortion committed by instilling in the victim a fear that he or another person would be charged with a crime, it is an affirmative defense that the defendant reasonably believed the threatened charge to be true and that his sole purpose was to compel or induce the victim to take reasonable action to make good the wrong which was the subject of such threatened charge.
(b) Robbery = larceny + force – same idea applies
(6) Vermont – blanket statute ( State v. Woods, 1935
(a) Ignorance of the law is no defense
(b) But there are exceptions
(i) Should have been allowed
(ii) Analogize with larceny and kidnapping
(c) NY § 255.15 (A person is guilty of bigamy when he contracts or purports to contract a marriage with another person at a time when he has a living spouse, or the other person has a living spouse) , 255.20 (In any prosecution for unlawfully procuring a marriage license, bigamy, or adultery, it is an affirmative defense that the defendant acted under a reasonable belief that both he and the other person to the marriage or prospective marriage or to the sexual intercourse, as the case may be, were unmarried.)
(i) Reasonable belief
(d) Seems grotesquely unfair
(e) Narrowly drawn exception
c) Cheek v. US, 1991

(1) Tax evasion convictions under 26 U.S.C.S. § 7201 and 26 U.S.C.S. § 7203 were vacated and remanded because the trial court erred by denying an instruction on good faith misunderstanding of the tax laws. Petitioner was a tax protester who did not file tax returns or pay taxes for several years because he believed that wages were not a form of taxable income and that the tax laws were unconstitutional. The district court instructed the jury that good faith misunderstanding of the tax laws was not a defense where the asserted beliefs were unreasonable, and the appellate court affirmed. The Supreme Court vacated and remanded, holding that petitioner was entitled to an instruction on good faith misunderstanding of the tax laws as to his belief that wages were not income, whether or not such a belief was objectively reasonable. Knowledge and belief should normally be questions for the jury. The defense of good faith misunderstanding did not apply to claims of unconstitutionality, however, because such claims arose not from innocent mistakes but from knowledge of the law and disagreement with its provisions.
(2) Court didn’t accept Cheek’s constitutional arguments
(a) They did say that if you reasonable believe that you don’t owe, you are exculpated
(3) The tax code – completely understandable mistake
(a) Having advice in writing from a tax lawyer will immediately exculpate you – very highly regulated
(b) But this doesn’t free Cheek – his own evidence showed that he knew the law
d) Liparota v US, 1985
(1) Respondent government prosecuted defendant storeowner for perpetration of food stamp fraud in violation of 7 U.S.C.S. § 2024(b)(1). Specifically, respondent alleged that defendant purchased food stamps for a lesser dollar value for purposes of making a profit. A jury trial ensued and defendant requested a "specific intent" instruction where the government would have been required to prove that defendant knowingly violated the law. The district court rejected this instruction and defendant was found guilty. On final appeal, the Supreme Court held that absent a contrary purpose, the statutory rule of lenity applied since there was no express intent conveyed in the statute concerning a defendant's mental state. Accordingly, the Court reversed the conviction, holding that the statute required respondent to prove that defendant knowingly violated the law in purchasing food stamps.
(2) Policy distinction – likelihood of reasonable advice, gravity of resulting harm, fairness and notice
e) US v Albertini, 9th Cir, 1987
(1) Defendant was the recipient of bar letters that forbade him from entering a number of military bases without written permission from the commander. Undaunted, defendant and companions entered an air force base during an open house and conducted a peaceful demonstration that criticized the nuclear arms race. Defendant was convicted of violating 18 U.S.C.S. § 1382, which criminalized reentry unto a military base after receipt of a bar letter. On appeal, the court reversed the conviction because it held that the military base was a temporary public forum during the open house. While the government's petition for certiorari was pending, defendant was convicted of two additional counts of violating § 1382 for distributing literature at Pearl Harbor during visit ship open houses. The United States Supreme Court held that a military base was not a public forum and that defendant's receipt of a bar letter was a reasonable ground to exclude him from the base even during an open house. The court reversed defendant's two intervening convictions because he was entitled to rely on the judicial pronouncement at least until certiorari was granted.
(2) Issue arose because it was on military base – deep tradition of separating civil and military forces – politicizing military
(3) SC eventually said that military bases are not public forums, cannot demonstrate there (in NY §15.20(2)(c)) but there wasn’t an applicable statute, MPC §2.04
(a) Becomes a constitutional argument re: ex post facto laws
(b) If SC had taken cert before demonstration (2) then it might not be reasonable – then he wouldn’t have been able to rely on mistake
f) Hopkins v. State, MD, 1950

(1) Relied on advice from attorney general

(2) NYPL §15.20(2)(d) advice from a regulating official will exculpate you
(a) Not as immediately clear from a lawyer
(3) MPC §2.04(3), §500.02
g) Lambert v. CA, 1957
(1) Though convicted of forgery, a crime punishable as a felony, defendant had not, at the time of her arrest on suspicion of another offense, registered under Los Angeles, Cal., Municipal Code § 52.39, which made it an offense for a person who had been convicted of a crime punishable in California as a felony to remain in the city for more than five days without registering with the chief of police. The trial court convicted defendant of violating the registration law. The appellate court affirmed, holding that there was no merit to defendant's claim that the ordinance was unconstitutional. Defendant appealed. The U.S. Supreme Court reversed, holding that the ordinance violated the due process requirement of the Fourteenth Amendment when it was applied to a person who had no actual knowledge of her duty to register and where no showing was made of the probability of such knowledge.
(2) There was no actus reus
(3) Legality? The statute wasn’t vague at all
(4) Deeply unfair issue
(a) How to argue?
(5) Nothing there put her on notice
(a) Violation of due process
(6) Constitutional dimension of criminal law!
(a) Cannot say mistake doesn’t apply when it is this egregiously unfair
h) Cultural defenses?  
(1) Should they be allowed or not?
E. Graduation among punishments
1. Proportionality
a) Requirement that punishments be proportional to the seriousness of the offense
b) Jeremy Bentham, Principles of Penal Law
(1) “The value of the punishment must not be less than in any case than what is sufficient to outweigh that of the profit of the offense”
(2) “When two offenses come in competition, the punishment for the greater offense must be sufficient to induce a man to prefer the less”
(3) “The punishment should be adjusted in such a manner to each particular offense, that for every part of the mischief there may be a motive to restrain the offender from giving birth to it”
(4) “The punishment ought in no case to be more than what is necessary to bring it into conformity with [these principles]”
(5) “That the value of the punishment may outweigh the profit of the offense, it must be increased in point of magnitude, in proportion as it falls short in point of certainty”
(6) “Punishment must be further increased in point of magnitude, in proportion as it falls short in points of proximity”
(7) Very utilitarian view
c) Harmelin v. Michigan, SC (1991)
(1) The inmate claimed that his sentence was cruel and unusual because it was disproportionate to the crime and the sentencing judge was statutorily required to impose it. The Court held that the Eighth Amendment contained no proportionality guarantee. In so holding, the Court rejected its prior decision of Solem v. Helm, 463 U.S. 277, 77 L. Ed. 2d 637 (1983). The Court's prior assumption that cruel and unusual included disproportionate punishments was erroneous because, while severe, mandatory penalties might be cruel, they were not unusual in the constitutional sense, having been employed in various forms throughout the nation's history. The clause disabled the legislature from authorizing particular forms or modes of punishment and, specifically, cruel methods that were not customarily employed. What was cruel and unusual was to be determined without reference to the particular offense. A sentence that was not otherwise cruel and unusual did not become so simply because it was mandatory. There was no requirement comparable to the individualized capital sentencing doctrine outside the capital context because of the qualitative difference between death and all other penalties.
(2) Extremely severe sentence, but Scalia found that the 8th Amendment
 doesn’t include proportionality criteria
(a) Harm
(b) Other jurisdictions, same crime
(c) Same jurisdiction, other crime
(3) Scalia is worried about precedential value of this opinion ( 8th amend only applies to death penalty, not life sentences, core should be what the founders clearly had in mind (things like drawing and quartering, etc.)
(4) So while torture is unconstitutional, harm is too subjective and we need to allow for flexibility
(5) Essentially, the holding is that the 8th amend only means no torture, outside of that, defer
(a) 8th Amendment controls the mode of punishment, not the degree
(6) Kennedy, O’Connor, and Souter concurrence:
(a) Want special exceptions for “grossly disproportionate” sentences to the crime (very high standard)
(b) Look to the harm first, then to the other criteria
(7) White, Blackmun, and Stevens dissent
(a) The harm done did not justify this hefty sentence
(b) This sentencing requirement is a gross deviation from other states
(c) Nor is it in line with sentencing for other crimes in this state
(d) .'. it fails the specified criteria
d) NYPL §220.21 – Rockefeller drug law, hefty sentence was Rockefeller’s political push
2. Death penalty
a) Strong and weak retribution are the arguments for the death penalty
b) Thorsten Sellin, The Death Penalty
(1) Leading criminologist studying the death penalty
(2) He finds that there is no effect of having the death penalty
(a) No compelling empirical evidence
c) Ehrlich study found it did save lives, but the study was never replicated and is highly criticized
d) Bedau - innocents have been executed, Van der Haag – it balances out
e) Serious American politicians simply cannot oppose the death penalty
f) Supreme Court
(1) Starts with a time when juries had high levels of discretion w/r/t the death penalty
(2) Declining use over time – the criteria was changing and American people weren’t using it
(3) Tony Amsterdam used that to show to SC that the death penalty should be abolished
(4) Furman – no coherent theory on who was sentenced and who wasn’t; absurd outcomes – black criminals/white victims disproportionately sentenced to the death penalty
(a) Suggests the American heart of darkness
(b) Dissenters felt that the death penalty was deeply rooted in our tradition and wasn’t cruel or unusual
(5) 1972 the death penalty was unconstitutional – this was outlawed
(a) 35 states legislated for the death penalty in response
(6) Furman may actually have made the situation worse
g) Gregg v. Georgia, U.S. (1976)
(1) Upon certiorari review, the Supreme Court held that the punishment of death did not invariably violate the United States Constitution; that the death penalty was not a form of punishment that could never be imposed, regardless of the circumstances of the offense, regardless of the character of the offender, and regardless of the procedure followed in reaching the decision to impose it; and that the concerns that the penalty of death not be imposed in an arbitrary or capricious manner were met by a carefully drafted statute that ensured that the sentencing authority was given adequate information and guidance. With regard to the Georgia statute, the Court held that the statutory system under which defendant was sentenced, which focused the jury's attention on the particularized nature of the crime and the particularized characteristics of the individual defendant and provided a method for review, did not violate the Constitution.

(2) Stewart, Powell, and Stevens are not willing to follow Marshall; as a constitutional decision, it stands
(3) They hold that its not grossly disproportionate – an eye for an eye – there may be things so terrible that we must retain the death penalty to preserve humanity
(4) Cannot say that American who endorse death penalty are irrational
(a) Leave it to politics
(5) Separate fact finding from sentencing – we want the jury to make clear distinctions; mitigating guarantees individualized examination – not just the act, but the person as well and appellate review checks
h) Woodson v. North Carolina, U.S. (1976)
(1) The inmates participated in an armed robbery during which one person was killed and another severely wounded. They were convicted in state court of first degree murder under N.C. Gen. Stat. §14-17 (Cum. Supp. 1975), which imposed a mandatory death sentence. They challenged that §14-17 was unconstitutional and petitioned for a writ of certiorari. The court granted certiorari, and reversed the state court's judgment. The court held that the death sentences imposed on the inmates under §14-17 violated the Eighth and Fourteenth Amendments. Therefore, the convictions were set aside. The fundamental respect for humanity underlying the Eighth Amendment required consideration of the character and record of the offender and the circumstances of the offense as an indispensable part of the process of inflicting the death penalty. Section 14-17 was constitutionally infirm because it did not allow the jury to consider these factors. It provided no standards to guide the jury, another Eighth Amendment violation. Accordingly, §14-17 departed from the constitutional requirement that the state's power to punish be exercised within the limits of civilized standards.  The court reversed the state court's imposition of death sentences on the inmates. The court held that the state statute that mandated the death penalty for all persons convicted of first degree murder violated the Eighth and Fourteenth Amendments. No standards guided the jury, and the jury was not allowed to consider the character and records of the inmates or the circumstances. The state's power to punish was limited by these standards.
(2) Cannot have mandatory death sentencing
i) Coker v. Georgia, U.S. (1977)
(1) Cannot impose death penalty for rape because it violates the death penalty proportionality
j) McCleskey v. Kemp, U.S. (1987)
(1) Petitioner was convicted of two counts of armed robbery and one count of murder. At the penalty hearing, the jury imposed the death penalty because petitioner did not provide any mitigating circumstances. The state supreme court affirmed the trial court's decision and denied a petition for writ of certiorari. Petitioner then filed a petition for a writ of habeas corpus in federal court in which he alleged the state's capital sentencing process was administered in a racially discriminatory manner in violation of the Fourteenth Amendment. Petitioner based his claims on a study that indicated a risk that racial consideration entered into capital sentencing determinations. The appellate court affirmed the lower court's decision and the Supreme Court granted certiorari. The Court held that the statistical study did not present substantial evidence that would require a reversal of petitioner's conviction. The Court concluded that the lower court had properly applied Georgia law.
(2) Race matters w/r/t death penalty!!! Criminology validates this view
(3) A black killing a white in the US is 4.3 more times likely to receive the death penalty
(4) 5-4 opinion
(5) NAACP ( violates the Equal Protection Clause, so infected with racism, cannot afford to allow if we want to overcome racism

(6) But there’s no limiting principle, and if the Court strikes this down, then what’s to say that any other sentence isn’t cruel and unusual
(a) Baldus study wasn’t enough to invalidate the statute
(b) Not enough to overcome the slippery slope concerns
(c) He had to prove that race had an impact on this particular case
II. Rape
A. General principles and perspectives
1. There have been stunning changes in recent years
2. 2 views:
	Patriarchial 
	Voice, consent central

	Father-husband interest in the woman’s virginity
	Focus on the elements of equality

	1. Gender defined – only women
	1. Not gender defined

	2. No interspousal rape
	2. Interspousal rape recognized

	3. Violence, not consent
	3. Violence reformed ( consent central

	4. Suicidal resistance required
	4. No resistance required

	5. Not available to sexually active women
	5. Available to anyone


3. As late as 1999, only women could be raped
4. Rape 3 doesn’t require any violence
5. Reflecting major social changes

6. NYPL §130

a) §130.05 Anyone can be raped

b) §130.25 Rape in the third degree (= reasonable standard)
(1) He or she engages in sexual intercourse with another person who is incapable of consent by reason of some factor other than being less than seventeen years old

(2) Being 21 years old or more, he or she engages in sexual intercourse with another person who is less than seventeen years old; or

(3) He or she engages in sexual intercourse with another person without such person’s consent where such lack of consent is by reason of some factor other than incapacity to consent

c) §130.30 Rape in the second degree

(1) Being eighteen years old or more, he or she engages in sexual intercourse with another person less than fifteen years old, or
(2) He or she engages in sexual intercourse with another person who is incapable of consent by reason of being mentally disabled or mentally incapacitated

(3) It shall be an affirmative defense to the crime of rape in the second degree as defined in (1)…that defendant was less than four years older than the victim at the time of the act

d) §130.35 Rape in the first degree

(1) By forcible compulsion, or

(2) Who is incapable of consent by reason of being physically helpless; or

(3) Who is less than eleven years old; or

(4) Who is less than thirteen years old and the actor is eighteen years old or more

B. Actus Reus
1. Force, nonconsent, and resistance

a) State v. Rusk, MD (1981)
(1) The victim and a friend were drinking in a bar. Defendant approached the victim and they talked. When the victim decided to leave, defendant asked for a ride home. The victim drove defendant home. Defendant took the victim's car keys and would not return them until after they had intercourse. The victim stated that she feared the look in defendant's eyes and that he choked her lightly when she protested having intercourse. After intercourse, he returned her keys and she left. The court determined that the appellate court substituted its judgment for that of the jury instead of applying an appropriate standard of review. The court found that, after viewing the evidence in the light most favorable to the prosecution, any rational trier of fact could have found the essential elements rape in the second degree beyond a reasonable doubt. The reasonableness of the victim's fear was a question for the jury to resolve. A rationale jury could have found that the victim was in fear and so did not consent to the intercourse and that defendant's conduct was reasonably calculated to induce fear in the victim such that there was force.

(2) Question of resistance and force
(3) Courts are shifting away from utmost resistance, but there are still worries and concerns
b) Elizabeth A. Stanko, Intimate Intrusions
(1) Separation between “aberrant” and “typical”
(2) Do men have an uncontrollable biological predisposition to aggression? 
(a) Default rule she says should be no and there should be a requirement of proving consent verbally or unmistakable physical language
c) People v. Warren, IL (1983)
(1) Biker was physically carried into the woods by a man and he then raped her.

(2) Lack of consent wasn’t enough; she didn’t resist with any force
d) State v. Alston, NC (1984)
(1) Raped ex-girlfriend whom he had abused for several years.
(2) The evidence of nonconsent was “unequivocal,” but it held that the evidence was insufficient to establish the element of force.
2. Nonphysical force
a) State v. Thompson, MT (1990)
(1) Defendant, a high school principal and coach, was charged with two counts of sexual intercourse without consent and one count of sexual assault after he allegedly forced a female student in engage in sexual activities with him. The district court granted defendant's motion to dismiss the sexual intercourse without consent charges. The state appealed from that decision, which was affirmed. Mont. Code Ann. §45-5-501 provided that the phrase "without consent," as used in Mont. Code Ann. §45-5-503, meant obtaining the victim's submission by force or the threat of imminent death, bodily injury, or kidnapping. The court stated that the word "force" was afforded its ordinary meaning. The court rejected the state's argument that intimidation and fear constituted force under §45-5-501. Moreover, defendant's statement to the student that she would not graduate from high school was not a threat mentioned by §45-5-501. Section 45-5-501 did not encompass psychological impairment. Therefore, the affidavit filed in support of the information did not establish probable cause as was required by Mont. Code Ann. §46-11-20.
(2) Further questioning of the force element
b) Commonwealth v. Mlinarich, PA (1985)
(1) Appellant, convicted of rape under 18 Pa. Cons. Stat. § 3121, attempted rape, and involuntary deviate sexual intercourse under 18 Pa. Cons. Stat. § 3123(5), argued that appellee failed to prove that he had engaged in sexual acts with another by forcible compulsion or threat thereof. Looking to the legislative progression of the rape statute, and to other statutes employing the term "forcible compulsion," the court found the phrase to be equivalent to physical compulsion rather than psychological duress. The court then found that appellant's threatening to send the child back to a detention home if she refused to engage in intercourse did not constitute forcible compulsion or the threat thereof as contemplated by the rape statute. Finally, noting that the victim was less than 16 years old, the court found sufficient evidence to support an involuntary deviate sexual intercourse conviction.
(2) Still required actual physical force
3. Consent-based rape – eliminating the force requirement
a) State in the interest of M.T.S., NJ (1992)
(1) The trial court determined that defendant juvenile was delinquent for committing a sexual assault. The trial court's decision was based on evidence that defendant and a fifteen-year-old girl engaged in consensual kissing and thereafter in actual sexual penetration of the girl to which she had not consented. The appellate court reversed, concluding that the nonconsensual penetration did not constitute sexual assault because it was not accompanied by some level of force more than that necessary to accomplish the penetration. The court reversed and reinstated the disposition of juvenile delinquency. The court held that any act of sexual penetration engaged in by defendant without the affirmative and freely given permission of the victim to the specific act of penetration constituted the offense of sexual assault. The court held that permission could be inferred either from acts or statements reasonably viewed in light of the surrounding circumstances. The court found that the record reasonably supported the trial court's conclusion that the victim had not expressed consent to the act of intercourse, either through her words or actions.
(2) If there’s no consent, it’s rape
(a) Compare it to assault and battery
(3) Injustice of requiring forcible resistance – court moves to  a consent-based model
(4) A few jurisdictions have developed lack of consent to be presumptive of force
4. Deception
a) People v. Evans, NY (1975)
(1) Defendant, a 37-year-old bachelor who was a scheming, manipulative con man, induced the victim, a petite, unworldly, gullible, trusting, and naive 20-year-old woman, through psychology experimentation "games," to have "consensual" intercourse with defendant. Defendant was arrested for rape, then escaped from the police car, was chased, but located. The question was whether having intercourse by deceit and intimidation constituted rape in the first degree. The court concluded that it did not. Another question was whether threats uttered by defendant had paralyzed the victim's capacity to resist and undermine her will. The court concluded that the threats did not undermine the victim's will where the controlling state of mind in deciding criminal intent was defendant's subjective state of mind. The words "I could kill you. I could rape you," and other subjective words were ambiguous. Because the court could not find either forcible compulsion or threat beyond a reasonable doubt, defendant was found not guilty on the charge of rape, sodomy, and unlawful imprisonment. Defendant was found guilty of criminal trespass and escape in the second degree.
b) Boro v. Superior Court, CA (1985)
(1) Had not yet expressly criminalized rape by trick
(2) In this case, he did do something bad, but it wasn’t rape
(a) Positive cooperation can be interpreted as consent
C. Mens Rea
1. Commonwealth v. Sherry, MA (1982)
a) The victim was at a party with defendants, doctors, when she was forcibly taken from the party to one defendant's home and raped by each defendant separately. A jury acquitted defendants of kidnapping but convicted them each of three charges of rape without aggravation. The court affirmed each defendants' convictions, but vacated two of the charges of rape against each defendant because there was no evidence of three separate rapes by each defendant. The court found that there was no error by the trial court: 1) in the denial of defendants' motions of not guilty because there was sufficient evidence to permit the jury to find that defendants had sexual intercourse with the victim by force and against her will; 2) in denying defendants motion for a mistrial by the trial court because the prosecutor's instruction to a witness not to use the word "drunk" to describe the victim was not part of a scheme or design to confuse or trap the witness; 3) in admitting evidence that the victim made a fresh complaint of rape to several persons; 4) in excluding a statement by the victim on how to extricate herself from a rape; or 4) in not using defendants' jury instruction.
b) Court requires at least reasonableness, turns rape into a general intent crime
2. Commonwealth v. Fischer, PA (1998)
a)  Appellant was convicted of involuntary deviate sexual intercourse, aggravated indecent assault, and related offenses in connection with an incident between him and a female student at the college where they were both freshmen. Appellant was sentenced to two to five years in prison. Appellant argued that he received ineffective assistance of counsel because his trial counsel failed to request a jury charge on the defense of mistake of fact. The court held that appellant's belief as to the victim's state of mind was not a defense to sexual assault crimes. The court recognized that this rule presented scienter problems in the context of sexual assault under forcible compulsion other than by physical force, such as "date rape." However, these considerations did not apply in this case because appellant's victim alleged physical force in the sexual assault. The court noted that even if it did fashion a new "mistake of fact" rule for sexual assault, as requested by appellant, his trial counsel would not have been remiss in failing to predict this change in the law, or in failing to argue it before the trial court. Therefore, the court affirmed appellant's conviction and sentence.
3. Regina v. Morgan, England (1976)
a) Example of English law
b) Makes rape a specific intent crime, but public outcry led to strict liability
D. The Marital exemption
1. People v. Liberta, NY (1984)
a) Defendant, while living separate from his wife and after a temporary order of protection had been issued to his wife, forced her to have intercourse and perform fellatio on him. He appealed his convictions of rape under N.Y. Penal Law §130.35 and sodomy under N.Y. Penal Law §130.50 on the basis of his being married to his wife at the time and on equal protection grounds. The court affirmed, striking down the marital exemptions to the rape and sodomy statutes as having no rational basis. The court determined that the equal protection argument required the court to either eliminate the statutes or to make the statutes gender neutral. The court determined that making the statutes gender neutral would address the equal protection concerns and be a better result than declaring the statutes a nullity because of the effect that would have on public safety.
E. Problems of Proof
1. US v Wiley, DC Cir. (1974)
a) Criminal appellant and co-defendant were arrested in connection with the alleged sexual assault of a twelve-year old female, and were charged with carnal knowledge and taking indecent liberties with a minor child. Appellant was tried separately. The indecent liberties count was dismissed and the charge of carnal knowledge was submitted to the jury. Appellant was found guilty. The court reversed, holding that a person could not be convicted of a "sex offense" on the uncorroborated testimony of the alleged victim, and finding that there was insufficient corroborative evidence of the offense of which appellant was convicted.
2. State ex. rel. Pope v. Superior Court, AZ (1976)
a) In a trial charging the real party in interest with numerous crimes, including first degree rape in violation of Ariz. Rev. Stat. §§ 13-611, 13-612 and 13-614, petitioner county attorney moved in limine to bar the admission of evidence concerning the unchaste character of the victim. Respondent judge denied the motion in reliance on binding precedent. Petitioner attorney brought a special action requesting that the court reconsider the existing law on the admissibility of such evidence. The court overruled its holding in State v. Wood, 59 Ariz. 48, 122 P.2d 416 (1942), and held that character evidence concerning unchastity was inadmissible to impeach the credibility of a victim in a forcible rape prosecution. It further held that such evidence was inadmissible for substantive purposes on the issue of consent subject to limited exceptions.
3. State v. DeLawder, MD (1975)
a) Defendant claimed that the prosecutrix named him as the man who raped her because she was afraid to tell her strict mother that she had been having sexual intercourse with other men, by which she became pregnant. On appeal, the State argued that defendant's right of cross-examination had not been violated by not permitting defendant to cross-examine the prosecutrix as to prior acts of intercourse with other men. The court affirmed the order vacating the conviction and granting a new trial. In doing so, the court held that Davis v. Alaska, 415 U.S. 308, had retroactive application and that defendant's right to cross-examination was violated in light of Davis. The court held that defendant must have been permitted to try to discredit the prosecutrix by revealing her possible biases, prejudices, or ulterior motives in alleging that defendant carnally knew her. The court held that the defense was entitled to show that the prosecutrix thought she was pregnant at the time of the alleged encounter with defendant and that it would have been necessary to establish that she had engaged in prior acts of sexual intercourse.
b) Rape shield laws
4. Kennedy Smith Case – allegations of other sexual misconduct weren’t admissible
5. Government of the Virgin Islands v. Scutio, 3rd Cir. (1980)
III. Homicide
A. In General
	Intentional
	Unintentional
(gravity)

	Premeditated and deliberate (most states have rejected)
	[Statistically normal (Bidder)]
	Individualized
	[Diminished responsibility]
	Criminal negligence (Involuntary manslaughter)
	Recklessness (Involuntary manslaughter)
	Depraved heart killing (Murder in the second degree)
	Felony murder (Murder in the second degree)

	

	· Reasonable person provoked

· Cause

· Reasonable cooling time


· Not cooled



	Gross failure under an individualized standard
	Awareness of a substantial and subjective risk
	Murder committed recklessly and “under circumstances manifesting extreme indifference to the value of human life”
	Predicate felony, done in furtherance of the crime, sufficient causation

	Mitigation to Voluntary Manslaughter:

“Heat of the moment” + “adequate provocation”
	Look at awareness of risk, gravity + probability, and the purpose of the agent to determine which category the crime falls into
	Do not have to prove the other involuntary manslaughter requirements


1. Homicide is the unjustified and unexcused killing of a human being 
2. MPC characterizes as “death eligible” all killers who cause the death of another human being 1) purposely; 2) knowingly; 3) recklessly under circumstances manifesting extreme indifference to the value of human life
3. “Malice aforethought” comprehensive name for a number of different mental attitudes which have been variously defined at different stages in the development of the law, the presence of any one of which in the accused has been held by the courts to render a homicide particularly heinous and therefore to make it murder
4. Elements
a) Actus reus (conduct by the ∆)
b) Corpus delicti (proof of death)
c) Mens rea (a culpable mental state)
d) Proximate cause (a causal link between the ∆’s act and the death)
5. New York Penal Law
a) §125.00 Homicide defined:  Homicide means conduct which causes the death of a person or an unborn child with which a female has been pregnant for more than twenty-four weeks under circumstances constituting murder, manslaughter in the first degree, manslaughter in the second degree, criminally negligent homicide…
b) §125.10 Criminally negligent homicide: A person is guilty of criminally negligent homicide when, with criminal negligence, he causes the death of another person.
c) §125.15 Manslaughter in the second degree: A person is guilty of manslaughter in the second degree when: 1. He recklessly causes the death of another person; or…3. He intentionally causes or aids another person to commit suicide
d) §125.20 Manslaughter in the first degree: A person is guilty of manslaughter in the first degree when: 1. With intent to cause serious physical injury to another person, he causes the death of such person or a third person; or 2. With intent to cause the death of another person, he causes the death of such person or of a third person under circumstances which do not constitute murder because he acts under the influence of extreme emotional disturbance…The fact that homicide was committed under the influence of extreme emotional disturbance constitutes a mitigating circumstance reducing murder to manslaughter in the first degree and need not be proved in any prosecution initiated under this subdivision; or…4. Being eighteen years old or more and with intent to cause physical injury to a person less than eleven years old, the defendant recklessly engages in conduct which creates a grave risk of serious physical injury to such person and thereby causes the death of such person.
e) §125.25 Murder in the second degree: A person is guilty of murder in the second degree when: 1.
 With intent to cause the death of another person, he causes the death of such person or of a third person; except that in any prosecution under this subdivision, it is an affirmative defense that: a) the defendant acted under the influence of extreme emotional disturbance for which there was a reasonable explanation or excuse, the reasonableness of which is to be determined from the viewpoint of a person in the defendant’s situation under the circumstances as the defendant believed them to be, b) the defendant’s conduct consisted of causing or aiding, without the use of duress of deception, another person to commit suicide, 2.
 Under circumstances evincing a depraved indifference to human life, he recklessly engages in conduct which creates a grave risk of death to another person, and thereby causes the death of that person; 3.
 Acting either alone of with one or more other persons, he commits or attempts to commit robbery, burglary, kidnapping, arson, rape in the first degree, criminal sexual act in the first degree, sexual abuse in the first degree, aggravated sexual abuse, escape in the first degree, or escape in the second degree
, and, in the course of and in furtherance of such crime or of immediate flight therefrom, he, or another participant, if there be any, causes the death of a person other than one of the participants; except that in any prosecution under this subdivision, in which the defendant was not the only participant in the underlying crime, it is an affirmative defense that the defendant: a) did not commit the homicidal act or in any way solicit, request, command, importune, cause, or aid the commission thereof; and b) was not armed with a deadly weapon, or any instrument, article, or substance readily capable of causing death or serious physical injury and of a sort not ordinarily carried in public places by law-abiding citizens; and c) had no reasonable ground to believe that any other participant was armed with such a weapon, instrument, article or substance; and  d) had no reasonable ground to believe that any other participant intended to engage in conduct likely to result in death or serious physical injury…
f) §125.27 Murder in the first degree
: A person is guilty of murder in the first degree when: 1. With intent to cause the death of another person, he causes the death of such person or of a third person, and a) either i) the intended victim is a police officer…who was at the time of the killing engaged in the course of performing his official duties; or ii) the intended victim was a peace officer; or iii) employee of state correctional facility; or iv) defendant was confined in a state correctional facility; or v) witness to a crime; or vi) hired hitman; or vii) felony murder; or viii) kills more than one person; or ix) has already been convicted of murder; or x) defendant acted in an especially cruel and wanton manner (torture); or xi) serial killer; or xii) victim was a judge; or xiii) terrorist act…2. Affirmative defenses: a. influence of extreme emotional disturbance…
B. Intentional murder
1. The requisite intent exists when one has the desire to bring about the death of another
a) Also exists if death is substantially certain to occur
2. Elements of first degree murder
a) Planning activity, occurring prior to the killing
b) Evidence of motive
c) A manner of killing “so particular and exacting that the ∆ must have intentionally killed according to a preconceived design” (See People v. Anderson)
3. Second degree murder
a) No premeditation
b) Felony murder
c) Indifference to human life
d) Premeditation to inflict serious bodily harm
4. Premeditation and deliberation

a) Commonwealth v. Carroll, PA (1963)
(1) Defendant pled guilty generally to an indictment charging him with the murder of his wife. After a non-jury trial, the trial court found him guilty of first-degree murder and sentenced him to life imprisonment. The court affirmed the judgment. The evidence favorable to the commonwealth was sufficient to prove first degree murder even if all of defendant's statements and testimony were believed. The short period of time in which defendant allegedly formed the intent to kill his wife did not bar a finding of premeditation. No length of time was a prerequisite for such a finding, which was a fact to be determined from all the circumstances in evidence. The time and place of the crime, the difficulty of removing the body, and the lack of an escape did not negate a finding of premeditation. The judge was not required to believe a psychiatrist's testimony as to defendant's state of mind at the time of the crime. Such an opinion was entitled to very little weight, especially when defendant's own actions and testimony belied it. It was the trial court's task, not the psychiatrist's, to determine the defendant's state of mind and his criminal responsibility.
(2) Deadly weapon doctrine ( Using a deadly weapon is presumptive of intent to kill murder(rebuttable evidentiary doctrine)
(3) No time is too short for premeditation
(4) ∆ isn’t insane, just deeply unhappy ( that isn’t enough for the court
(5) No death penalty in PA – explains the finding when compared to other similar cases
b) State v. Guthrie, WV (1995)
(1) After being harassed by a co-worker, defendant fatally stabbed the man with a knife.  He was obsessed with his nose and they made fun of him, so he killed the guy.  Defendant was convicted of first-degree murder under W.Va. Code § 61-2-1 and sentenced to life in prison. The court reversed, holding that the trial court erroneously admitted prejudicial statements allegedly made by defendant about blacks, women, and Hitler that inferred he was a racist, sexist, and Nazi. The doctrine of curative admissibility did not apply because the statements had no relation to the crime. The prosecution's failure to disclose before cross-examination a statement allegedly made by defendant was also prejudicial and the cumulative error denied defendant his constitutional right to a fair trial. After adopting a new standard for determining the sufficiency of the evidence that permitted circumstantial evidence to support a conviction, the court determined that there was sufficient evidence of first-degree murder and remanded the case for a new trial. The court also adopted a new instruction defining premeditation for first-degree murder, holding that there must be some evidence that defendant considered and weighed his decision to kill to establish premeditation.
(2) What was lacking in Carroll is established in Guthrie

(3) The was an issue regarding the time – court said that there is some time required before the intent to kill is formed and the act of killing is committed
c) People v. Anderson, CA (1968)
(1) Defendant was convicted of first degree murder for the death of his girlfriend's minor daughter.  He killed her and dragged her all over the house.   In reversing the trial court judgment, the court concluded that the lack of any conduct by defendant prior to the killing indicating a plan for attack or murder, the absence of any behavior from which the jury could infer a motive or desire to sexually attack or kill the victim, and the manner of the killing--a random, violent, indiscriminate attack rather than deliberately placed wounds inflicted according to a preconceived design--supported a conviction for murder in the second degree, not murder in the first degree. That defendant attempted to clean up after the crime and lied about the victim's whereabouts to her brother and mother bore on his state of mind subsequent to the killing and was not relevant to ascertaining his state of mind prior to or during the killing.
(2) Looks premeditated, but CA carries the death penalty
(3) What’s going on?  Why are the courts all over the place on determining premeditation to constitute murder one?  Looking for aggravating factors to use murder one – take into account history of death penalty
(a) Distinguished varying degrees of crime of murder to reserve death penalty
(b) Courts DO stretch facts to only apply death in the most extreme cases
5. Voluntary manslaughter mitigation
a) Voluntary manslaughter is killing done “on a sudden” in the “heat of the passion” after “adequate provocation”
(1) Regard for frailty of humans
(2) No mens rea due to sudden provocation
(a) These views are at odds with each other – one is a partial excuse and one is a partial justification
(3) “The reasonable man” doctrine ( adequate legal provocation became anything that could cause the reasonable man to act in passion
(4) Whether defendant has had time to cool off is a question for the jury, and some fact patterns that would seem like there has been a sufficient cooling off period will still allow for mitigation (seeing a sodomizer some time later, allowing anger to increase rather than decrease, etc.)
b) Difference between statistically normal person and individualized standards is the key to criminal law
c) Girouard v. State, MD (1991)
(1) The ultimate issue in this case was whether the provocation of defendant's wife was enough in the eyes of the law so that defendant's murder charge should have been mitigated to voluntary manslaughter. Specifically, the issue was whether the wife's taunting words were enough so that a reasonable man would be sufficiently infuriated to strike out in hot-blooded blind passion and kill her. The trial judge decided that although the wife's provocation was needless, it was not adequate to mitigate second degree murder to voluntary manslaughter and, on review, the court agreed. The court found that the provocation, no matter how insulting, was certainly not enough to justify a reasonable man stabbing his provoker 19 times. The court acknowledged that defendant had mental problems, but reiterated that the standard was one of reasonableness and should not focus on the peculiar frailties of defendant. Asserting that domestic arguments easily escalate into furious fights, the court held that there was no reason to favor those who found the murder of an offending spouse to be the easiest way to end a dispute. The judgment was affirmed.
(2) No question whether this was intent to kill murder
(3) Wife has relations with another man and insulted her husband repeatedly; court says this is not enough provocation for voluntary manslaughter
(a) Words generally aren’t enough
(b) Reasonableness standard re: level of provocation
(4) Is there an underlying skepticism?  Keep it in the objective area
(5) MD later passed legislation which overwrote mitigation of crimes of passion from murder two to voluntary manslaughter
d) Maher v. People, MI (1862)
(1) Defendant shot the victim 30 minutes after defendant believed the victim had adulterous intercourse with defendant's wife. The trial court refused to admit evidence of the alleged adultery. The court reversed and remanded for a new trial because the admission of the evidence of the adultery would have gone to show the state of mind of defendant, and the question as to whether 30 minutes was a sufficient cooling off period after such a provocation was a proper question for the jury to consider in determining whether the offense, if successful, would have been murder or manslaughter.
(2) Is this assault with intent to kill or manslaughter?
(3) “Presence rule” at common law, you had to actually see them in the act (in flagrante delicto), courts leaves the rule but broadens and lets the jury decide
(4) Dissent wants to keep narrow application of mitigation
e) 3 different views:
(1) Element of justification to the defense – must cross the reasonable person threshold
(2) Some say it’s never justified
(3) It’s an excuse ( concession to frailty of human nature – we don’t know how we will react to certain situations
f) Provocation is a mitigating factor – they will still be charged/held guilty of homicide
g) State v. Mauricio, NJ (1990) ( killer was “lying in wait” and he got the wrong guy; court allowed for mitigation
(1) Question of appropriate standard for reasonable person – is it the statistically normal person or the individualized standard?
h) Bedder v. DPP, England (1954) ( prostitute taunted man’s sexual inadequacies, England judges these issues from a “reasonable potent man” standard not a “reasonable impotent man” standard – it seems deeply unfair!
(1) To hold a person to that kind of standard is the “English Bedder Rule” 
i) DPP v. Camplin, England (1978) ( England moves toward the MPC and allows adolescent to be held to the standard of a reasonable person his age
j) Regina v. Smith, England (2000) and Regina v. Morhall, England (1995) ( final move to “diminished responsibility”
(1) Judges shouldn’t be required to find the reasonable man, but rather the jury should find if the circumstances were reasonable enough to move from murder one to voluntary manslaughter
(2) Before the standard was a statistically normal person, but now it’s an individualized look at each case to determine whether they mitigate or not
k) MPC everything is individualized
6. People v. Cassassa, NY (1980)
a) Defendant dated Miss Lo Consolo, the murder victim, casually from August until November of 1976, at which time she informed defendant that she was not falling in love with him. Miss Lo Consolo's rejection of defendant's advances precipitated a bizarre series of actions on the part of defendant which, he asserts, demonstrates the existence of extreme emotional disturbance upon which he predicates his affirmative defense. Defendant, aware that Miss Lo Consolo maintained social relationships with others, broke into the apartment below hers on several occasions to eavesdrop. These sessions allegedly caused him to be under great emotional stress. On one occasion he broke into Miss Lo Consolo's apartment while she was out. Defendant's final visit to the victim's apartment occurred on February 28, 1977. He brought several bottles of wine and liquor with him to offer as a gift. Upon Miss Lo Consolo's rejection of this offering, defendant produced a steak knife which he had brought with him, stabbed her several times in the throat, dragged her body into the bathroom and submerged it in a bathtub full of water to make sure she was dead.  At trial, appellant raised the affirmative defense of extreme emotional disturbance under N.Y. Penal Law § 125(1)(a). The court found that appellant's emotional reaction at the time of the commission of the crime was so peculiar to him that under the statute, it could not be considered reasonable so as to reduce the conviction to manslaughter in the first degree. Accordingly, the trial court found him guilty of murder in the second degree. The appellate division affirmed. Upon further review, the court also affirmed. The court held that the statute was properly applied.

b) Again, is voluntary manslaughter mitigation available?  Was this extreme emotional influence?
c) The defendant should be held to an emotionally disturbed standard, entirely subjective
d) Court relied on the Patterson case, reasonable traumatized history, justice requires that you take it into account and  .'. should distinguish for neurosis
e) Court holds no individualization for neurosis – not wholly subjective, court resists the diminished responsibility
(1) There must be some standard of reasonableness
f) If we’re going to keep any normativity, we can’t have a subjective standard
7. MPC ( once we individualize, what should or shouldn’t come in?
a) Age? It is relevant and makes a big difference
b) Gender?  What about postpartum depression? 
c) Culture?
d) Battered women?  Should this syndrome mitigate from murder one to voluntary manslaughter or self-defense?
e) Mental disorder?  England has now accepted this – like diminished responsibility, issues of proof are tough to standardize
C. Unintentional Homicide – Involuntary manslaughter; Recklessness and Criminal Negligence
1. Depraved heart killing = “reckless under circumstances manifesting extreme indifference to human life”  If those circumstances are not present, a reckless killing is not murder but manslaughter
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2. Commonwealth v. Welansky, MA (1944)
a) Cocoanut Grove…Fire broke out in nightclub owned by defendant and many patrons and staff were killed or injured because there were inadequate, blocked, or locked exits. Defendant was indicted for manslaughter. Defendant filed motions to quash certain counts of the indictments, which were denied as to some and allowed as to others. Defendant was convicted and appealed his conviction. The court concluded that the motions to quash certain counts were properly denied since defendant had the benefit of specifications that were as complete and detailed as required by fairness or the Constitution. The court affirmed defendant's conviction for manslaughter. The court held that the prosecution was not required to prove that he caused the fire by some wanton or reckless conduct. A fire in a place of public resort was an ever-present danger. It was enough to prove that death resulted from defendant's wanton or reckless disregard of the safety of the patrons in event of a fire from any cause.
b) Statutory and status obligation of running a public facility – there is a legal obligation
c) Difference between simple criminal negligence and recklessness:
(1) Recklessness involves a subjective awareness of the risk (in addition to criminal negligence)
(2) Judged against a reasonable person standard
Gravity of harm and probability weighed against purposes of the agent (the object to be attained by the dangerous form of activity) = Salmond formula
d) Proper determination of lack of reasonable care
e) Gets us into area of negligence – what’s the additional element in criminal negligence?
f) This is culpability driven ( grossness and unreasonableness
g) Contributory negligence is not a defense, but may come into play when looking at causation
3. MPC approach ( a person acts recklessly with respect to he death of another when he consciously disregards a substantial and unjustifiable risk that his conduct will cause that result; additionally the nature and degree of risk must be such that, considering all of the circumstances, its disregard “involves a gross deviation from the standard of conduct that a law-abiding person would observe in the actor’s situation”
a) Criminal negligence occurs where the defendant acts without awareness of such a risk
4. State v. Williams, WA (1971)
a) That both defendants were aware that William Joseph Tabafunda was ill during the period September 1, 1968 to September 12, 1968. The defendants were ignorant. They did not realize how sick the baby was. They thought that the baby had a toothache and no layman regards a toothache as dangerous to life. They loved the baby and gave it aspirin in hopes of improving its condition. They did not take the baby to a doctor because of fear that the Welfare Department would take the baby away from them. They knew that medical help was available because of previous experience. They had no excuse that the law will recognize for not taking the baby to a doctor.  The trial court convicted defendants of manslaughter after finding that they were negligent by failing to provide their minor child with reasonably necessary medical attention even though defendants were ignorant as to the seriousness of the child's illness. The appellate court affirmed defendants' convictions, holding that defendants were properly convicted of manslaughter even absent a finding that their misconduct was willful because defendants breached the statutory duty set forth in Wash. Rev. Code §26.20.030 without lawful excuse or justification. The court held that, applying the standard of ordinary caution, defendants were put on sufficient notice of their child's illness to have required them to obtain medical care for the child, that their failure to do so was ordinary or simple negligence, and that such negligence was sufficient to support their manslaughter convictions.
b) No intention
c) This is an omissions case; these defendants are parents and have a status obligation – this fulfills the actus reus requirement
d) Gravity of harm
Probability of harm
Agent’s purpose 
e) Under the civil standard, it can easily be strict liability which isn’t in criminal law
f) HLA Hart – should move to individualized standards to get close to culpability
D. Depraved heart killing (Extremely reckless or wanton murder)
1. Commonwealth v. Malone, PA (1946)
a) The 13-year-old decedent was killed during a game of Russian roulette. Defendant pulled the trigger, firing a bullet into the side of decedent's head. Defendant alleged certain errors in the jury charge and contended that the facts did not justify a conviction for any form of homicide except involuntary manslaughter. The court concluded that the charge in its entirety afforded no grounds for the reversal of the judgment and sentence. The court found that defendant's actions could not be characterized as accidental and that any errors in the charge were prejudicial only to the Commonwealth. The fact that there was no motive for this homicide did not exculpate the accused, since the killing was murder with malice in the sense of a wicked disposition with reckless disregard for the consequences. In a trial for murder the court determined that proof of motive was relevant but not necessary.
b) Awareness of risk  ( Russian Roulette is “fun” because of risk of losing life
c) Gravity + Probability ( extremely grave results and questionable whether bullet would shoot
d) Purposes of agent ( what were Malone’s purposes?  Contemptible risking life in fun is horrid, purpose IS pretty low, but other factors are enough
2. Common law formulations of depraved heart killing = “the dictate of a wicked, depraved and malignant heart”; “an abandoned and malignant heart”; “a depraved heart regardless of human life”
3. MPC treats it as murder committed recklessly and “under circumstances manifesting extreme indifference to the value of human life”
4. US v. Fleming, 4th Cir. (1984)
a) The defendant was tried and convicted of second-degree murder, pursuant to 18 U.S.C.S. § 1111. The evidence showed that he was driving at an excessive rate of speed, at some points 100 miles per hour and at times going southbound in the northbound lanes. A woman driving northbound was killed when her car collided with the defendant's. The defendant sought review, arguing that the evidence was insufficient to support the malice aforethought requirement for a murder conviction. The court disagreed and affirmed the conviction because malice aforethought could be and was in this case shown by conduct which was reckless and wanton and a gross deviation from a reasonable standard of care and which warranted the jury's inference that the defendant was aware of a serious risk of death or serious bodily harm. The court also determined that the trial court's instructions to the jury were sufficient and that it was not error to admit the defendant's driving record.
b) Vehicular homicide + drunk driving
c) Awareness
    Gravity + Probability
     Purpose of agent     ( Depraved heart killing
d) On very aggravated facts, prosecution and juries are taking cases that used to be negligence or recklessness and making intent to kill murder through depraved heart factors – growing public indignation
5. Intent to inflict great bodily harm – less grave than intent to kill murder, but still homicide,  specific intent crime, but if it’s aggravated, it may fall under one of the general intent categories
E. Felony Murder
1. Must be a proximate cause or in furtherance of the felony, the killing must be done during the felony, and neither person-endangering felonies nor “non-dangerous” felonies can be the basis of a felony murder charge
a) “Inherently dangerous” is the preferred test
b) Must be a causal relationship between the felony and the killing
(1) “Natural and probable consequences”
2. Regina v. Serne, Central Criminal Court (1887)
a) Defendant took insurance out on his son.  Shortly thereafter, defendant set fire to his house and all other occupants managed to escape.  The son was trapped in the house and died.  The court found that “any act known to be dangerous to life and likely in itself to cause death, done for the purpose of committing a felony which causes death, should be murder.”  

b) Certainly there was awareness of the risk, gravity + probability very high, and purpose was extraordinarily low
c) Could be depraved heart, but here it is considered felony murder
(1) Find a predicate felony (in this case, arson)
(2) If any human being is killed, automatically guilty of felony murder – don’t have to prove the other factors
(3) Is the death caused by the felony?
3. People v. Stamp, CA (1969)
a) Defendants entered a building, ordered the employees to lie on the floor, robbed the building, and fled. The owner of the building was badly shaken up by the robbery. When the police arrived, the owner of the building told the police he did not feel well and had a pain in his chest. The owner then collapsed on the floor and was pronounced dead. The coroner's report listed the cause of death as heart attack. Defendants were found guilty of first-degree robbery and first-degree murder and they appealed. One issue on appeal was whether the felony-murder doctrine should have been applied in this case due to the unforeseeability of the owner's death. The court affirmed the judgment. The court held that because the homicide was a direct causal result of the robbery, the felony-murder rule applied whether or not the death was a natural or probable cause of the robbery.
b) Britain, Canada, and some states have abolished it, but some prosecutors looooooove it
c) There have been recent efforts to tame the felony murder demon
(1) Very draconian

d) Causation rules have essentially been modified to speak to concerns and issues – could be a real dragnet
4. Misdemeanor manslaughter
5. Inherently dangerous doctrine ( a felony can only be used on the basis of a conviction if the defendant was engaged in a felony that created serious risk of death; dangerous as defined in the abstract by the statute OR dangerous as perpetrated
a) People v. Phillips, CA (1966)
(1) Defendant was a doctor of chiropractic medicine who, for a short period of time, treated a child for a rare fast-growing form of cancer. The parents of the child had consulted various experts and were awaiting surgical procedures for removal of the child's eye when they were advised of defendant's chiropractic practice. After a brief telephone consultation and payment of an advance fee to defendant, the child's parents discharged her from the treating medical facility and placed her in defendant's care, where she worsened substantially. The parents eventually dismissed defendant and attempted alternate medical cures elsewhere. The child died shortly thereafter. Defendant was convicted of second degree murder under an instruction of felony-murder at trial, and he appealed. Defendant argued successfully that defendant's previous prosecution for grand theft was not an inherently dangerous felony that warranted invocation of the instruction on felony-murder. The judgment of conviction of second degree murder was reversed.
(2) Can he be liable under some unintentional murder? They shoot for felony murder under grand theft – CA wants to impose constraints on the felony murder doctrine, could convict on involuntary manslaughter (criminal negligence, recklessness, or, if aggravated, depraved heart)
b) People v. Satchell, CA (1972)
(1) Defendant was indicted on murder and aggravated assault on a peace officer charges after allegedly shooting and killing a person. The amended indictment also alleged four previous felony convictions. A jury acquitted defendant on the assault charge but convicted him of second degree murder. After his motion for a new trial was denied, defendant appealed his conviction, arguing that the trial court erred in giving jury instructions relating to second degree felony-murder, which stated that a felon carrying a concealed weapon could qualify as the requisite felony for felony-murder purposes. The court reversed defendant's conviction, holding that the felony-murder doctrine was inapplicable because the alleged felonies, including possession of a concealed weapon by a convicted felon, were not the requisite felonies inherently dangerous to human life. The felony-murder instruction given by the trial court was without legal foundation and the giving of such instruction was prejudicial and reversible error.
(2) Articulates the practice of looking at felony in the abstract, not to the individualized facts
c) People v. Henderson, CA (1977)
(1) Co-defendants challenged jury convictions for second-degree murder and false imprisonment as well as attendant weapons charges. Co-defendants acted in concert in threatening to kill the victim, whom they believed had stolen one co-defendant's television set. When co-defendants went to the house of someone the victim claimed could provide an alibi, a struggle ensued. The armed co-defendant's gun went off, killing a bystander. On appeal, the court held that the trial court erred in instructing the jury on the theory of second-degree felony murder because the offense of false imprisonment under Cal. Penal Code §§ 236, 237, was not a felony inherently dangerous to human life and, therefore, not capable of supporting a second-degree felony-murder charge. The error was prejudicial because it relieved the jury of the necessity of finding malice aforethought. The court reversed co-defendants' convictions for felony murder but affirmed their other convictions in all respects. The court reversed in part and affirmed in part.
(2) False imprisonment – shows how far CA is willing to go and how concerned they are
d) People v. Stewart, RI (1995)
(1) Defendant's son died of dehydration after living for 52 days. During the week prior to the baby's death, defendant ingested cocaine repeatedly over a two to three day period. The trial court heard testimony that, during that period, a witness who was present throughout the period and who only left the apartment to buy additional cocaine, only saw defendant prop a bottle to feed the baby one time. The court affirmed the judgment of the trial court. The trial justice's instruction to the jury that, before it could find defendant guilty of second-degree murder, it must first find that wrongfully causing or permitting a child to be a habitual sufferer for want of food or proper care was inherently dangerous to human life in its manner of commission, was proper. The court found that the evidence offered by the state was sufficient to prove beyond a reasonable doubt each of the elements of the second-degree felony murder charge. The court found that evidence of certain of defendant's other crimes was not reversible error because they were interwoven with the crime for which she was being tried.
(2) Rejects the CA standard
(3) Disagreement between states, but everyone is worried
Merger doctrine ( the predicate felony must not be one involving personal injury but have a purpose other than inflicting harm
e) People v. Smith, CA (1984)
(1) Defendant was convicted of felony child abuse under Cal. Penal Code § 273a(1), and of second-degree murder under Cal. Penal Code § 187. The murder conviction was based on a felony-murder theory in which the underlying felony was the felony child abuse. Defendant appealed, and the court reversed the judgment insofar as it convicted defendant of second-degree murder. The court held that because the homicide was the result of assaultive child abuse, the underlying felony in the felony-murder theory was unquestionably an integral part of the homicide. Thus, the court held that the offense merged into the homicide and it was error to give the jury a felony-murder instruction. The court held that because the people could not show that no juror relied on the erroneous instruction as the sole basis for finding defendant guilty of murder, the error was prejudicial. The court held also that the felony child abuse statute, § 273a(1), was not void as unconstitutionally vague.
(2) Court looks to Ireland, Burton, Wilson
(3) Some facts are such that the felony murder is wrapped into the felony if the felony effectively is a homicide
(4) To allow a prosecutor use of felony murder would erode the while purpose of the law of homicide, must be narrowly drawn (otherwise the homicide would come under felony murder)
(5) Striking difference between CA and NY on this issue
6. Killings not “in furtherance” of the felony
a) State v. Canola, NJ (1977)
(1) Defendant and three accomplices were robbing a store when the store owner fatally shot an accomplice, and an accomplice fatally shot the store owner. Defendant was convicted of two felony murders in violation of N.J. Stat. Ann. § 2A:113-1. The lower court affirmed the convictions. The sole question on appeal was whether defendant could be liable under section 2A:113-1 for felony murder of the accomplice. Section 2A:113-1 included an "ensues" clause imposing such liability for a killing that ensued from an attempt or commission of certain crimes. The court modified the judgment to strike defendant's conviction for murder of the accomplice. The court concluded that extension of the felony murder rule beyond its classic common-law limitation of acts by the felon and his accomplices, to lethal acts of third persons not in furtherance of the felonious scheme was regressive. The language of section 2A:113-1 did not compel it. Tort concepts of foreseeability and proximate cause had shallow relevance to culpability for murder in the first degree. Gradations of criminal liability should accord with the degree of moral culpability for the actor's conduct.
(2) Who killed who?  Who is dead?
(3) Co-felon killing an innocent victim ( no problem at all, it make sense and satisfies causation
(4) Victim killing a co-felon ( can the other felons be liable under felony murder?  Original view in PA was a tort proximate cause theory, “but for” predicate felony, the person would not have been killed
(5) Cite Commonwealth v. Almeida, PA (1949) eventually overruled distinction between Almeida and Redline ( courts came to see that PA was wrong in applying tort analogy
(a) Culpability!  There’s no mens rea in torts, closer to what one is ethically responsible for more than scientific cause
(6) Canola clearly refuses to allow liability, focus on who does the killing and the agency rule – actually killer must be a felon or a co-felon
(a) Exists in CA and adopted to this case in NJ, later on NJ said no and essentially adopted the NY rule ( 
(b) In Hernandez, NY interprets as anyone who does the killing, also an affirmative defense 
(c) NY codifies Redline – if victim is a co-felon, no felony murder (victim centered rule)
b) Taylor v. Superior Court, CA (1970)
(1) On the evening of January 12, 1969, two men attempted to rob Jax Liquor Store which was operated by Mrs. Linda Lee West and her husband Jack. Mrs. West testified that James Daniels entered the store first and asked Mr. West, who was behind the counter, for a package of cigarettes. While Mr. West was getting the cigarettes, John Smith entered the store and approached the counter. Mrs. West, who was on a ladder at the time the two men entered the store, then heard her husband say something about money. Turning her attention to the counter, she heard Daniels repeatedly saying, "Put the money in the bag," and observed her husband complying with the order.  While Mr. West was putting the money from the register in the bag, Daniels repeatedly referred to the fact that he and Smith were armed. According to Mrs. West, Daniels "chattered insanely" during this time, telling Mr. West "Put the money in the bag. Put the money in the bag. Put the money in the bag. Don't move or I'll blow your head off. He's got a gun. He's got a gun. Don't move or we'll have an execution right here. Get down on the floor. I said on your stomach, on your stomach." Throughout this period, Smith's gun was pointed at Mr. West. Mrs. West testified that Smith looked "intent" and "apprehensive" as if "waiting for something big to happen." She indicated that Smith's apparent apprehension and nervousness was manifested by the way he was staring at Mr. West.  While Daniels was forcing Mr. West to the floor, Mrs. West drew a pistol from under her clothing and fired at Smith, who was standing closest to her. Smith was struck on the right side of the chest. Mrs. West fired four more shots in rapid succession, and observed "sparks" coming from Smith's gun, which was pointed in her direction. A bullet hole was subsequently discovered in the wall behind the place Mrs. West had been standing, approximately eight or nine feet above the floor. During this period, Mr. West had seized a pistol and fired two shots at Smith. Mrs. West's last shot was fired at Daniels as he was going out of the door. He "lurched violently and almost went down, [but] picked himself up and kept going." Smith died as the result of multiple gunshot wound.  The evidence at the preliminary examination indicated that petitioner was waiting outside the liquor store in a getaway car. He was apprehended later and connected with the crime through bills in his possession and through the automobile which was seen by a witness leaving the scene of the robbery.  Petitioner and his codefendant were charged by information with murder, robbery, and two counts of assault with a deadly weapon. The superior court denied petitioner's motion to set aside the information as to the murder. The issue was whether evidence adduced at a preliminary hearing supported information that justified a charge of murder. The California Supreme Court held in the affirmative. The evidence disclosed acts of provocation on the part of petitioner and codefendant from which the trier of facts could infer malice; accordingly, their conduct was sufficiently provocative of lethal resistance to lead a man of ordinary caution and prudence to conclude that both men "initiated" an ensuing gun battle, or that such conduct was done with conscious disregard for human life and with natural consequences dangerous to life. Thus, the evidence supported the magistrate's finding that reasonable and probable cause existed to charge petitioner with first degree murder.
(2) In CA, this cannot be felony murder, since the victim was the killer; in NY, since the victim was a co-felon, it also cannot be felony murder
(3) CA uses a theory of vicarious liability to prosecute
(4) Depraved heart is the mother of felony murder – go back!  Does Daniels meet those requirements?  Yes
(5) Move to causation: have they caused death?  Jabbering was sufficiently provocative to find that actions were enough to cause gun battle and resulting death
(6) Daniels is the responsible one, but we’re looking at Taylor here
(a) The court imputed liability
(b) In NY, this would not have worked ( Taylor’s case would have to separately be pleaded and proved (depraved heart)
(c) In CA, if Daniels had shot Smith, he would be fully liable and Taylor would be too ( very draconian doctrine in CA
(i) In NY, he would not be liable; had it been a bystander, same result as in CA
(ii) NY just focuses on the body!
(7) Taylor is a very extreme case
(8) People v. Antick, CA (1975) – shoot out occurred following a burglary; defendant was an active participant in the burglary but remained in the car the entire duration of the shoot out.  His co-felon was killed.  Defendant was charged with murder under both the felony murder and vicarious liability theories.  The court did not uphold convictions for either.  The felony murder was inapplicable because the killer was not a felon, and the vicarious liability charge was not applicable because the court could not prove that the victim/co-felon had committed a murder.  You cannot commit your own murder.
F. Causation
1. Homicide = 
Act or Omission
Category 
Intentional ( murder in the first degree, murder in the second degree, voluntary manslaughter
Unintentional ( Felony murder or involuntary manslaughter 
depraved heart killing
reckless homicide
criminal negligent homicide
Causation of Death by Defendant
“But for” cause
Unless:
Intended infliction of death by a free and rational intervening agent
Gross recklessness by intervening agent

Defendant still liable when they have created the situation to which the murder is not an irrational response
Both a scientific element as well as a moral element
2. Foreseeability and coincidence
a) People v. Acosta, CA (1991)
(1) Defendant lead officers on a 48-mile chase along numerous surface streets and freeways throughout Orange County.   Acosta engaged in some of the most egregious driving tactics imaginable. He ran stop signs and red lights, and drove on the wrong side of streets, causing oncoming traffic to scatter or swerve to avoid colliding with him. Throughout the pursuit, Acosta weaved in and out of traffic, cutting in front of other cars and causing them to brake suddenly. At one point on the freeway, he crossed three lanes of traffic, struck another car, jumped the divider between the freeway and a transition lane, and passed a tanker truck, forcing it to swerve suddenly to avoid a collision.  Acosta generally drove at speeds between 60 and 90 miles per hour, slowing only when necessary. During several turns, his wheels lost traction.  When an officer was able to drive parallel to the Pulsar for a short distance, Acosta looked in his direction and smiled. Near the end of the chase, one of the Pulsar's front tires blew out, but Acosta continued to drive at 55 to 60 miles per hour, crossing freeway traffic lanes.  Police helicopters from Anaheim, Costa Mesa, Huntington Beach, and Newport Beach assisted in the chase by tracking Acosta.  As they flew into Newport Beach, the pilots agreed the Newport Beach craft should take the lead. The normal procedure for such a maneuver is for the lead helicopter to move to the right and swing around clockwise behind the other craft while climbing to an altitude of 1,000 feet. At the same time, the trailing helicopter descends to 500 feet while maintaining a straight course.  At the direction of the Costa Mesa pilot, the Newport Beach helicopter moved forward and descended while the Costa Mesa helicopter banked to the right. Shortly after commencing this procedure, the Costa Mesa helicopter, having terminated radio communication, came up under the Newport Beach helicopter from the right rear and collided with it. Both helicopters fell to the ground. Three occupants in the Costa Mesa helicopter died as a result of the crash.  Menzies Turner, a retired Federal Aviation Administration (FAA) investigator, testified as an expert and concluded the accident occurred because the Costa Mesa helicopter, the faster of the two aircraft, made a 360-degree turn and closed too rapidly on the Newport Beach helicopter. He opined the Costa Mesa helicopter's pilot violated an FAA regulation prohibiting careless and reckless operation of an aircraft by failing to properly clear the area, not maintaining communication with the Newport Beach helicopter, failing to keep the other aircraft in view at all times, and not changing his altitude. He also testified the Costa Mesa pilot violated another FAA regulation prohibiting operation of one aircraft so close to another as to create a collision hazard.  Defendant was convicted of three counts of second degree murder under Cal. Penal Code § 187 and one count of unlawfully driving another's vehicle without consent pursuant to Cal. Veh. Code § 10851. On appeal, defendant alleged that there was insufficient evidence to support a second degree murder conviction, that the jury was erroneously instructed on implied malice, that his post-arrest statements were inadmissible, and that his sentence constituted cruel and unusual punishment. The court agreed with defendant's insufficient evidence contention and reversed the murder convictions. The court found that although defendant's attempted flight from the police was the actual cause of the helicopter crash, insufficient evidence existed to show that he acted with malice. The court held that although persons on the ground during the pursuit faced a high probability of death, there was no evidence that defendant's driving affected the helicopters that gave chase. The court ruled that evidence that defendant knew that the helicopters were in pursuit was not sufficient to establish that he knew his conduct was a risk to the pilots and that he acted with a conscious disregard for that risk.
(2) Acosta is a thief, not an intentional killer
(3) Charged with depraved heart killing (awareness, gravity + probability, purpose)
(4) Extreme and remarkable events are not within proximate cause, this helicopter crash wasn’t and  .'. court finds “but for” cause
(5) They weren’t able to find malice, however
b) People v. Arzon, NY (1978) 
(1) After defendant set fire to a couch in an abandoned building, an independent fire broke out on a different floor. The fire department responded to the conflagration, and a fireman died from injuries he sustained during the evacuation. Defendant was indicted on two counts of murder in the second degree and arson in the third degree, and he filed a motion to dismiss the counts of murder. The court denied that motion, holding that it was foreseeable that firemen would have responded to the situation, thus exposing them to a life-threatening danger. The fire set by defendant was an indispensable link in the chain of events that resulted in the death. The court determined that it was hardly credible that defendant's action was not of such a magnitude as to demonstrate a wanton and depraved indifference to human life. Defendant was aware that the building, while abandoned, was occupied by transients and that it was located in the middle of a crowded neighborhood. Moreover, it was not necessary that defendant's conduct be the sole and exclusive factor in the fireman's death.
(2) Charged with depraved heart and felony murder
(a) Both require causation 
(3) Problem here was the intervening second floor fire
(4) Court discusses People v. Kibbe, leading New York case
(a) Abandoned robbery victim by the side of the road; he was killed when hit by a truck
(b) Court found that this was a reasonably foreseeable event and the defendants had created the situation in which it was not an unnatural occurrence
(5) How does this apply to Arzon?

(a) He created the situation and it was extremely foreseeable that someone would die
(6) Question for the jury to decide
c) People v. Lambert, NY (1980)
(1) Defendant corporation and its officers were charged with manslaughter and negligent homicide arising out of an explosion and fire at one of their facilities in which six employees died. Although there was evidence of a highly flammable chemical in the air and on the equipment, there was no proof of what triggered the explosion. On appeal, the court found no proof sufficient to support a finding that defendants foresaw or should have foreseen the physical cause of the explosion. Since the standard in a criminal case was higher than that in a tort claim, there was not legally sufficient evidence to establish the offenses charged or any lesser included offense.
(2) Recklessness (manslaughter in the second degree) and criminally negligent homicide
(3) There is “but for” cause, but it isn’t enough ( they also rely on Kibbe and they didn’t know what exactly caused the explosion
(4) Issues track the underlying morality and ethical judgments

3. Intervening Actions by another agent
a) People v. Campbell, MI (1983)
(1) Defendant was charged with open murder in connection with a suicide death. Defendant filed a motion to quash the information, and dismiss defendant on the ground that providing a weapon to a person whom subsequently used it to commit suicide did not constitute the crime of murder. The motion to quash was denied by the circuit court. The court reversed the circuit court's decision to deny the motion to quash. The court determined that defendant did not have a present intention to kill, and that defendant provided the weapon and departed. The court noted that incitement to suicide had not been held to be a crime in two-thirds of the states of the United States, and no legislature classified such conduct as murder. The court also noted that it was not clear that incitement to suicide was ever considered murder at the common law. The court concluded that while it found the conduct of defendant morally reprehensible, it did not find it to be criminal under the present state of the law. The court determined that the legislature should decide the remedy.
(2) Courts usually find that assisted suicide breaks the chain, and that the victim is a rational intervening agent
(3) There’s no doubt that Campbell is morally responsible; he does want him to die
(4) We have intent to kill murder, we have but for cause, but the suicide breaks the causal chain
(a) Campbell is morally responsible but not legally responsible
(5) Murder is one person killing another person
b) People v. Kevorkian, MI (1994)

(1) The prosecution appealed the court of appeals' determination that an assisted suicide statute under which defendants were charged was enacted in violation of Mich. Const. 1963, art. IV, § 24. The court held (1) the assisted suicide statute embraced only one object and was thus validly enacted, (2) the statute was not enacted in violation of the Change in Purpose clause of the state constitution, (3) the United States Supreme Court would not find a liberty interest in suicide, let alone assisted suicide, that was protected by the Due Process Clause of U.S. Const. amend. XIV, (4) the principles that guided the analysis of substantive due process did not support the recognition of a right to commit suicide, (5) it was incorrect to conclude on the basis of the absence of criminal penalties for an act of suicide itself that there was a constitutional right to commit suicide, (6) there was no fundamental right to commit suicide that was protected by the Due Process Clause.
(2) Kevorkian is not doing the actual killing, rather facilitating the suicide
(3) Some regard him as a folk hero, others as a monster
(4) He clearly intended for these people to die, MI court reminds us that since the “victims” took an active role in the suicide, the chain is broken
c) Stephenson v. State, IN (1932)
(1) Defendants kidnapped the victim and subjected her to various forms of sexual perversion.  Deceased took an opportunity to go out and “buy a hat” to obtain tablets of bichloride mercury in an effort to commit suicide.  The tablets made her violently ill, and eventually the defendant returned her to her parents’ home.  She recovered from the attempted suicide, but one of her wounds from the abduction became infected and she eventually died.  The cause of death was ruled to be a combination of shock, loss of food and rest, action of the poison, and the infection, and lack of early treatment, probably none of which, taken singly, would have been sufficient to result in death.  Defendant was charged with the crime of homicide by an indictment in four counts returned by the grand jury. The jury returned a verdict finding defendant guilty of murder in the second degree and fixed a punishment of life in prison. Defendant appealed and filed numerous points of error, the main point being that the evidence was insufficient for conviction. On appeal, the court affirmed the judgment, finding that the evidence was sufficient and justified the jury in finding that defendant, by his acts and conduct, rendered the deceased distracted and mentally irresponsible, and that there was a causal connection between the acts of defendant and the death of the victim to make defendant guilty of murder in the second degree as charged.
(2) Examination of causation in the law: what breaks the chain?
4. Intervening acts of gross recklessness
a) Commonwealth v. Root, PA (1961)
(1) Defendant appealed his conviction for involuntary manslaughter following the death of his competitor in an automobile race on a public highway. Leave was granted by the court to consider whether defendant's unlawful and reckless conduct was a sufficiently direct cause of death to warrant a charge of criminal homicide. In reversing the lower court judgments, the court determined that the tort liability concept of proximate cause was improper in prosecutions for criminal homicide and that a more direct causal connection was required for conviction. Decedent knew of the danger created by defendant's reckless conduct in driving his automobile at an excessive rate of speed along the highway, and chose to pass defendant by recklessly swerving his car to the left. In so doing, decedent swerved into the path of an oncoming truck, causing a head-on collision and resulting in his own death.
(2) Clearly an unintentional homicide, but what about mens rea?
(3) At least in recklessness or criminal negligence
(4) The question is: is the causal chain broken???
(a) Should the court apply a tort standard or a stricter standard?
(5) When defendant and victim are imposing risks on one another, they assume responsibility
(a) Contributory negligence is indirectly entering criminal law
b) State v. McFadden, IO (1982)
(1) Defendant was involved in a drag race with another driver who lost control of his car and hit a third car, resulting in his and a child in the third car's death. The court first determined that the fact that defendant's automobile had not physically contacted either of the other two vehicles did not, standing alone, preclude defendant's conviction for manslaughter under Iowa Code § 707.5(1) (1979). The court then rejected defendant's argument that the other driver had assumed the risk of his death by participating in the race. The court held that the other driver's voluntary and reckless participation in the drag race did not of itself bar defendant from being convicted of involuntary manslaughter for the other driver's death. The court further determined that the trial court had not erred in applying ordinary proximate cause principles to determine whether the causation element of § 707.5(1) had been met, and in declining to adopt the more stringent "direct causal connection" standard. The court finally concluded that a separate and distinct offense arose from each death caused by defendant's single act.
(2) When an innocent third party is killed, there’s a moral difference which translates into a legal difference
c) Commonwealth v. Atencio, MA (1963)
(1) Defendants in companion cases appealed their convictions for manslaughter and the illegal carrying of a weapon resulting from a death during a "game" of Russian roulette. Defendants argued that the trial court erred in denying their motions for directed verdicts, and in failing to give a requested instruction that jurors could find defendants not guilty if they found that defendants urged the victim not to pull the trigger. The appellate court affirmed the manslaughter conviction, but reversed the conviction for illegal possession of a gun. The court held that the trial court gave the requested instruction in substance, and the jury properly found defendants guilty because their wanton or reckless conduct in initiating the game brought about the victim's foolish act. The court, however, held defendants' temporary possession of a gun during the game was not an illegal carrying within the meaning of state statute.
(2) Each person chose to put the gun to their head – does this indicate that each actor assumes their own risk?
(3) Why does the court feel that here they should allow liability?
(a) In drag racing, they do not
(b) Element of skill and control
(4) Examination of purpose
IV. Parties to crime – who is criminally liable?
A. In General: NYPL
1. § 20.00 Criminal liability for conduct of another: When one person engages in conduct which constitutes an offense, another person is criminally liable for such conduct when, acting with the mental culpability required for the commission thereof, he solicits, requests, commands, importunes, or intentionally aids such person to engage in such conduct.
2. § 20.05 Criminal liability for conduct of another; no defense: In any prosecution for an offense in which the criminal liability of the defendant is based upon the conduct of another person pursuant to §20.00, it is no defense that: 1. such person is not guilty of the offense in question owing to criminal irresponsibility or other legal incapacity or exemption, or to unawareness of the criminal nature of the conduct in question or of the defendant’s criminal purpose or to other factors precluding the mental state required for the commission of the offense in question; or 2. Such other person has not been prosecuted for or convicted of any offense based upon the conduct in question, or has previously been acquitted thereof, or has legal immunity from prosecution thereof; or 3. The offense in question, as defined, can be committed only by a particular class or classes of persons, and the defendant, not belonging to such class or classes, is for that reason legally incapable of committing the offense in an individual capacity.
3. § 20.15 Convictions for different degrees of offense: Except as otherwise expressly provided in this chapter, when, pursuant to §20.00, two or more persons are criminally liable for an offense which is divided into degrees, each person is guilty of such degree as is compatible with his own culpable mental state and with his own accountability for an aggravating fact or circumstance.
4. § 115 Criminal facilitation
	Consummated Offense
	§ 20
	§ 115

	Mens Rea
	1. Same mens rea as principle and assume that if principle has the intent the accessory has the intent as well
	1. Believes probable threat

	Actus Reus
	2. Causal significance
	2. Causal significance


a) §115 was developed to fill the gaps left in §20
5. Individuals who help another to commit a crime are  “accomplices”
a) Physical or psychological aid
b) Accomplice’s guilt is derivative
(1) Justified in that the accomplice adopted the principle’s mens rea
c) MPC considers all actors except those involved after the fact as equals
(1) § 2.06 (1) provides that a ∆ is guilty of any offense “committed by his own conduct” – that is, by his own voluntary acts and mens rea
(2) § 2.06(2) an actor is “legally accountable” for the conduct of another when:
(a) Principle uses an “innocent agent” or “irresponsible person” to engage in the criminal conduct
(b) Vicarious liability statutes
(c) Accomplice liability
(3) § 2.06(3) defines accomplice
d) MPC requires that A act with the same culpability or mens rea and must act with the “purpose of promoting of facilitating the commission of an offense”
e) Principle must be in fact guilty
(1) Does not have to be convicted, though
f) Withdraw may be a defense if the effect of the aid is undone
g) Accomplices are liable for the crime itself and all other foreseeable crimes

h) Never give anyone accomplice liability unless they take an ACTIVE role in the crime

i) Mere presence is not enough (HICKS RULE)
B. Intent of Accessory
1. Actions of the principle
a) Hicks v. US, (1893)
(1) Defendant appealed his conviction of accessory to murder. The lower court found that his presence at the crime scene coupled with facts showing he may have aided or abetted the commission of the crime was enough to convict him. This court disagreed. The court found the lower court erred in failing to instruct the jury to consider whether defendant's words were intended to encourage the commission of the crime. The court further found defendant's presence alone would convict him if the prosecution proved there was a conspiracy between the defendant and the principal. The lower court's instruction that the testimony of witnesses standing one hundred yards away was truthful while the defendant's was false because he had an interest in the case improperly influenced the jury. The court found the lower court should have submitted defendant's explanation of his role to the jury for their careful consideration.
(2) Why is the SC adjudicated a criminal case? 
(a) Federal criminal jurisdiction 
(3) Very forward looking case to protect a Native American
(4) We have a principle who clearly commits the crime – Hicks was present
(5) The court inferred intent, but that didn’t stand under mens rea
Mere presence isn’t enough – The Hicks Rule
(a) You must plead and prove both mens rea and actus reus
b) Wilson v. People, CO (1939)
(1) Defendant was convicted of having unlawfully and feloniously aided, abetted, and assisted in the commission of a burglary and larceny. Defendant appealed, contending that his actions were insufficient to be convicted of aiding and abetting because he acted solely as a decoy to detect the crime and report it to the police. The court reversed the judgment and remanded the case for a new trial, holding that the trial court erred in submitting a jury instruction that stated that defendant could not avoid guilt by claiming he was a detective or spy. The court held that the instruction was erroneous because it left no question of fact for the determination of the jury in regard to defendant's defense of decoy and detection.
(2) Application of the Hicks Rule
c) State v. Gladstone, WA (1980)
(1) An undercover agent asked defendant if he would sell marijuana. Defendant replied that he did not have any, but that he knew someone who sold it. Defendant provided the agent with directions to the seller's residence. The agent bought marijuana from that seller, and defendant was convicted of aiding and abetting the seller. The Supreme Court of Washington reversed the conviction because the evidence did not show that defendant participated in the sale of marijuana or encouraged the seller in any way.
(2) Complaintless crimes – to prosecute, you must have an undercover agent to plead and prove beyond a reasonable doubt
(3) There is no evidence of intent
(4) NY, § 115 ( Defendant must have thought that the crime was probable – should be liable
(a) But see People v. Gordon (marijuana possession not a felony, just sale; court wanted concurrent mens rea
(b) NY has a fairly stringent requirement and §115 is applied narrowly, penalties are very high
d) People v. Luparello, CA (1987)
(1) Luparello wanted to locate Terri, his former lover who had left him to return to her ex-husband.  She was carrying Luparello’s child at the time.  When he was unable to locate her whereabouts through legal channels, he solicited his friends to uncover information, and he agreed to pay them.  The friends, after one failed attempt, went to the home of Mark Martin, who was a close friend of Terri’s.  They lured him outside and proceeded to shoot him six times, killing him.  Luparello was charged and convicted of murder.  The court upheld the conviction, finding that substantial evidence supported the application of conspiracy and aiding and abetting theories, and the murder conviction, predicated on the principals' conduct was also substantially supported.

(2) CA holds that while he may not have intended Martin to die, there was reasonable foreseeability and liability is permitted.  
(3) CA is loosening accessorial liability
(a) In NY, he most likely would not be liable
2. Attendant circumstances
a) US v. Xavier, 3rd Cir (1993)
(1) Defendant was convicted aiding and abetting third degree assault and aiding and abetting an ex-felon's possession of a firearm, for which he received concurrent sentences. He was also convicted of possession of a firearm and aiding and abetting possession of a firearm during a violent crime, for which he received consecutive sentences. The court held that the trial court committed plain error in failing to instruct the jury on the element of knowledge under 18 U.S.C.S. § 2(a) for aiding and abetting the possession of a firearm by a convicted felon. The court reasoned that the failure to instruct was prejudicial because the defendant was entitled to his due process right to proof beyond a reasonable doubt of every element to the crime charged. The court found substantial evidence to support his other convictions. However, the court held that the defendant was placed in double jeopardy because the trial court imposed consecutive sentences for possession of a firearm during a violent crime and possession of a firearm. The court reasoned that 14 V.I. Code Ann. § 2253 did not intend multiple punishments for the crimes.
(2) Courts tend to disfavor strict liability; therefore the element of knowledge must be present
3. Results
a) State v. McVay, RI (1926)
(1) The boiler on a boat exploded, killing many on board. Three indictments for manslaughter, each containing four counts, were brought against the captain and engineer as principals and against defendant as an accessory before the fact. Defendant argued that there could be no accessory before the fact in manslaughter that arose from an allegation of criminal negligence. The court disagreed. The court stated that although there could have been no accessory before the fact when a killing resulted from a sudden and unpremeditated blow, it did not think it could be broadly stated that premeditation was inconsistent with every charge of manslaughter. Manslaughter could consist, among other things, of doing an unlawful act resulting in unintentional killing. The court found that manslaughter was likewise committed if an unintentional killing is occasioned by gross negligence in the doing of an act lawful in itself. The court held that there was no inherent reason why, prior to the commission of such a crime, one could not aid, abet, counsel, command or procure the doing of the unlawful act or of the lawful act in a negligent manner.
(2) Principle clearly liable for negligence
(3) McVay certainly didn’t want anyone to die!  They try to get the employees who hired him under accessorial liability – they negligently hired an incompetent boiler repairman
(4) You can be a negligent accessory
(a) Same result in NY
b) People v. Russell, NY (1998)
(1) Defendants were charged with second-degree murder in the death of bystander who was struck by bullet fired during gun battle between defendants. Defendants challenged the sufficiency of the evidence, arguing that each did not possess the necessary intent for a murder conviction. The court ruled that defendants' actions in participating in an inherently dangerous activity, with knowledge that their actions would endanger others, was sufficient to establish each defendant's guilt under the crime alleged. Defendants' self-defense claims were rejected because each defendant could have avoided further harm during the gun battle by retreating.
(2) Can you be accessorially liable for depraved heart killing?
(3) Innocent third party victim
(4) Easy case to impute liability to the accessory
4. Actus Reus
a) Wilcox v. Jeffery, England (1951)
(1) Publisher of British jazz magazine charged with accessory to illegally receiving payment for performing.  Court upheld and found that his actions did satisfy requirements.  

(2) There is mens rea and causal significance – he’s technically making money off this crime
(3) He was not a but for cause – shows that causal significance is much less than but for
(4) Really eroding differences in culpability – there are strong worries present, easily manipulated
b) State v. Judge Tally, AL (1894)
(1) The court found him guilty of the charge of aiding and abetting the murder, as when he had full knowledge of their intentions, he kept a watch and sent a message preventing a warning from reaching the victim. The court held that one could be guilty of murder by aiding and abetting if his actions prevented the deceased from exercising one final chance at survival, even though it was likely that the result would have been the same without his actions. He was constructively present, and thus guilty. The court specified that their conclusion was not to influence criminal murder charges still pending.
(2) The ends do not obscure the means
(3) Tally is a separate agent and  .'. no conspiracy
5. Relationship of liability of the parties
a) State v. Hayes, MO (1891)
(1) Defendant approached a shop owner's stepson and suggested they steal from the shop. The shop owner's stepson advised the local authorities of the plan, and when they broke into the shop the shop owner's stepson actually entered the shop after breaking a window latch and handed defendant some merchandise, and the authorities who were laying in wait arrested defendant. Defendant appealed his conviction for burglary and larceny, and the court reversed. The court held that the jury should have been instructed that if the stepson had entered into the shop without criminal intent the defendant could not be guilty of burglary and grand larceny because defendant could not be guilty of aiding and abetting the offenses if the stepson did not have criminal intent when he performed the act.
(2) Principle lacks the necessary mens rea (not an undercover agent, either)
(3) Court holds that the intent and the act must be concurrent for the accessory
(4) [In any hard case, consult the 4 principles of criminal law]
(5) The MPC holds differently  ( same as NYPL §20.05 the principle getting off doesn’t affect the accessory
b) Vaden v. State, AL (1989)
(1) On appeal, defendants argued that the charges in their cases should have been dismissed because the undercover government agents who hired them as guides also engaged in illegal hunting and fishing activity. Upon review, the court concluded that the government's conduct was not outrageous enough to bar prosecution. In neither case did the government engineer and direct the criminal enterprise from start to finish. In the first guide's case, the state had information that the first guide had used illegal hunting practices the previous fall. The first guide was in control of the aircraft when the undercover agent shot the foxes. He maneuvered the aircraft to provide agent with a platform from which to shoot and also provided the shotgun used to shoot the foxes. In the second guide's case, the jury found that he engineered the crimes. His convictions demonstrated that the jury believed he provided the rifle and pointed out the bull caribou the undercover agent was to shoot. The jury also believed that he indicated the meat was bad and suggested that they salvage only the antlers.

(2) If principle gets off on a defense, that doesn’t apply to the accessory – they still have the necessary mens rea and actus reus
c) Taylor v. Commonwealth, VA (1999)
(1) Appellant challenged her conviction as principal in the second-degree for abduction in violation of Va. Code Ann. § 18.2-47. On appeal, appellant contended the evidence was insufficient to support her conviction because the person she aided in committing the abduction was the natural father of the child abducted. Appellant argued that the father's legal justification in taking the child precluded her conviction. The court affirmed the conviction. The court reasoned that even if the father's abduction of the child was excused by his parental relationship to the child, appellant's liability, as an accessory, would not be undercut by the father's personal excuse. Further, the facts indicated that appellant drove the father away from the mother's home with knowledge that the father had taken the child with him. Thus, the court concluded the evidence was sufficient beyond a reasonable doubt to support appellant's conviction of abduction based on accomplice liability.

(2) Most jurisdictions don’t follow this rule
(3) There was no excuse for the accessory and  .'. still guilty
d) The Queen v. Tyrell, England (1894)
(1) Court reversed a conviction of a minor for aiding, abetting, and encouraging statutory rape upon her by an adult.  
(2) Accessory to her own statutory rape – still morally paternalistic view of rape
(3) Why then was the decision in Tyrell the way it was?  She was not held guilty against the policy of the law
(4) Not going to allow victims to be made criminals
e) Regina v. Richards, England (1974)
(1) Hired men to beat up her husband, but he escaped without any serious injury.  She was charged with felonious assault and misdemeanor assault.  She was found guilty of the higher charge, and the hired men were found guilty of the lower charge.  Higher court reversed and held them all to the same offense.
V. Inchoate or Anticipatory Offenses
A. Attempts

1. In General
Stages of criminality: Thought ( Intent ( Preparation ( Proximity
a) Attempt ( intent ( proximity (least of the inchoate crimes, closest to consummated offense) oldest of inchoate crimes
(1) § NYPL 110.00: A person is guilty of an attempt to commit a crime when, with intent to commit a crime, he engages in conduct which tends to effect the commission of such crime.
(2) § 110.10: If the conduct in which a person engages otherwise constitutes an attempt to commit a crime pursuant to section 110.00, it is no defense to a prosecution for such attempt that the crime charged to have been attempted was, under the attendant circumstances, factually or legally impossible of commission, if such crime could have been committed had the attendant circumstances been as such person believed them to be.
b) Conspiracy ( in preparation area; intent + agreement + overt act
(1) RICO statute
(2) Liable whether or not consummated offense actually occurs
(3) The most important of the inchoate crimes
c) Criminal solicitation ( very early, intent + solicitation
(1) If the crime occurs, become accessories
(2) If crime doesn’t occur, guilty of solicitation
(3) Most inchoate of the inchoate crimes
d) HLA Hart perspective
(1) Fulfills retributive, deterrent, protective, and reformative aims of the criminal law to punish people who attempt crimes
(2) But why do we punish attempts less?
(3) Popular moral view seems to govern this even though it doesn’t appear to make much sense
(4) Good luck changes it
(a) On the other hand, we want to allow for locus penitencia
e) Attempt punishes a ∆ because he intended to commit a particular crime and took a significant step to commit it
2. Mens Rea
a) Elements:
(1) Mens rea – specific intent, pretty clear
(2) Proximity – how close does one have to come to the consummate offense?
(a) More difficult of the two
b) Common law – must have the same state of mind for the target offense, must intent to do the act, to accomplish the result, under the same circumstances that would be required of the target offense
c) MPC – a person commits an attempt under the MPC if, acting with the same state of mind otherwise required for commission of the target offense, he purposely causes (or believes he will cause) the result under the same circumstances required by the target offense and he takes a substantial step to commit the crime
(1) A substantive step is “strongly corroborative of ∆’s criminal purpose”
d) Smallwood v. State, MD (1996)
(1) Defendant's petition for certiorari was granted to consider whether the trial court in a bench trial properly convicted him for attempted second-degree murder and assault with intent to murder. Despite knowing that he was infected with the HIV virus, defendant had engaged in multiple rapes and robbed his victims. The court reversed defendant's convictions because his exposure of the rape victims to the HIV virus was not sufficient by itself for the trier of fact to infer an intent to kill. The court noted that defendant's actions were wholly explained by an intent to commit rape and armed robbery, crimes for which he had already pled guilty.
(2) Court is reluctant to find intent – they want specific intent
(a) Very demanding standard
(3) In NY, § 120.20 and 120.25 – reckless endangerment intended to fill the gap of strict specific intent
3. Actus reus: Attempt v. Preparation
a) Attempt = Specific intent + a substantial step beyond mere preparation in the direction of the commission of the crime

(1) Most courts have based their decision about whether a particular act is sufficient on how close the ∆ came to completing the offense
b) Mere preparation for  crime cannot ground liability for a crime

c) At common law, mistake of fact was never a defense to an attempt

(1) Pickpocket cases

d) At common law, legal impossibility IS a defense

(1) i.e. fabric not actually stolen

e) Under MPC and most states, if the facts could have been as the defendant believed them, it is an attempt

(1) § 5.01(1)(c): “Substantial step” test ( conduct meets the requirement if, under circumstances as the ∆ believes them to be, there occurs …”an act or omission constituting a substantial step in a course of conduct planned to culminate in commission of the crime”
(2) Must be “strongly corroborative” of the actor’s criminal purpose
(3) Distinction between factual and legal impossibility became blurred and almost impossible to define

(4) MPC drafters abandoned it and adopted this position

f) People v. Rizzo, NY (1927)
(1) Defendant intended to rob a payroll man, however, the police intervened and arrested defendant and his accomplices before they had located the man they wanted to rob. Defendant was convicted of robbery in the first degree, and he appealed his conviction. The supreme court determined that the defendant would be guilty of attempted robbery if defendant committed an act tending be immediately connected to the commission of the robbery. The court reversed defendant's conviction and ordered a new trial because defendant's actions were too remote with respect to the commission of the crime to constitute attempted robbery because he had not found or seen the man he intended to rob.
(2) Result preserved in law
(3) We want the police to deter guilty people prior to the crime
(4) They want to say that the ended an attempt – pertinent intervention
(5) Debate over meaning of statute
(a) In NY, this isn’t enough
g) People v. Acosta, NY (1993)
(1) Defendant was convicted by a jury of conspiracy and attempted possession of cocaine. The appellate court reversed the attempted possession conviction, and the State appealed. On appeal, the court held that in order to establish an attempt, a defendant must come dangerously near completing the crime. The court found the evidence that defendant ordered illegal narcotics from a supplier, admitted a courier into his home, but rejected drugs because of a perceived defect in their quality, showed that defendant had come near enough to possessing them in order to uphold a conviction of attempted possession of a controlled substance. The court rejected defendant's contention that the rejection of the drugs constituted an abandonment of the attempt, finding that the abandonment was not permanent or an abandonment of overall criminal enterprise. Accordingly, the court reversed the holding of the appellate court and reinstated defendant's conviction of attempt to possess a controlled substance.
(2) NY has the most demanding proximity rule – is this inconsistent with the policy of police intervention?
(a) There is a legitimate state interest and we’re taking the tool away
(b)  § 40.10 (3): 1. In any prosecution for an offense, other than an attempt to commit a crime, in which the defendant's guilt depends upon his criminal liability for the conduct of another person pursuant to section 20.00, it is an affirmative defense that, under circumstances manifesting a voluntary and complete renunciation of his criminal purpose, the defendant withdrew from participation in such offense prior to the commission thereof and made a substantial effort to prevent the commission thereof.

2. In any prosecution for criminal facilitation pursuant to article one hundred fifteen, it is an affirmative defense that, prior to the commission of the felony which he facilitated, the defendant made a substantial effort to prevent the commission of such felony.

3. In any prosecution pursuant to section 110.00 for an attempt to commit a crime, it is an affirmative defense that, under circumstances manifesting a voluntary and complete renunciation of his criminal purpose, the defendant avoided the commission of the crime attempted by abandoning his criminal effort and, if mere abandonment was insufficient to accomplish such avoidance, by taking further and affirmative steps which prevented the commission thereof.

4. In any prosecution for criminal solicitation pursuant to article one hundred or for conspiracy pursuant to article one hundred five in which the crime solicited or the crime contemplated by the conspiracy was not in fact committed, it is an affirmative defense that, under circumstances manifesting a voluntary and complete renunciation of his criminal purpose, the defendant prevented the commission of such crime.

5. A renunciation is not "voluntary and complete" within the meaning of this section if it is motivated in whole or in part by (a) a belief that circumstances exist which increase the probability of detection or apprehension of the defendant or another participant in the criminal enterprise, or which render more difficult the accomplishment of the criminal purpose, or (b) a decision to postpone the criminal conduct until another time or to transfer the criminal effort to another victim or another but similar objective.
h) McQuirter v. State, AL (1953)
(1) Appellant, an African American man, was charged with attempt to commit an assault with intent to rape after a white woman claimed appellant followed her and her children down the street in a suspicious manner. The police and sheriff claimed that, while in jail under arrest, appellant confessed he visited their town intending to rape and possibly kill a white woman. Appellant claimed he merely happened to be walking down the street behind the woman and denied making the confession. The trial court convicted appellant. On appeal, the court affirmed. The evidence was ample to sustain the judgment. The jury could properly consider the race of the parties in inferring appellant's intent. Appellant's alleged confession was admissible because of the absence of proper grounds of objection and because some facts were proven from which the jury could reasonably infer the crime was committed.
(2) One of the most sensitive issues in the South
(a) It’s an attempt to attempt
(3) Court erodes any reasonable sense of proximity and indulges in racial fears
(4) Proximity requirement is crucial for civil liberties
i) Substantive crimes of preparation
(1) Burglary (§ 140.20, 140.25, 140.30, 140.35)
(2) Loitering with an intent to commit a crime (§ 120.13, 120.14, 120.15)
(3) Menacing
4. Criminal Solicitation
a) MPC § 5.02 a person is guilty of criminal solicitation if “with the purpose of promoting or facilitating its commission he commands, encourages, or requests another person to engage in specific conduct that would constitute such crime or an attempt to commit such crime or would establish his complicity in its commission or attempted commission”
(1) Also requires the highest level of mens rea – purpose
(2) Actus reus is in commanding, encouraging, or requesting
b) Generally speaking, a prosecutor cannot convict someone of solicitation if they could not be convicted of the solicited crime
c) No overt act or corroboration is required
d) NYPL 
(1) § 100.00 A person is guilty of criminal solicitation in the fifth degree when, with intent that another person engage in conduct constituting a crime, he solicits, requests, commands, importunes or otherwise attempts to cause such other person to engage in such conduct.

(2) § 100.05 A person is guilty of criminal solicitation in the fourth degree when:  1. with intent that another person engage in conduct constituting a felony, he solicits, requests, commands, importunes or otherwise attempts to cause such other person to engage in such conduct; or 2. being over eighteen years of age, with intent that another person under sixteen years of age engage in conduct that would constitute a crime, he solicits, requests, commands, importunes or otherwise attempts to cause such other person to engage in such conduct
(3) § 100.08 A person is guilty of criminal solicitation in the third degree when, being over eighteen years of age, with intent that another person under sixteen years of age engage in conduct that would constitute a felony, he solicits, requests, commands, importunes or otherwise attempts to cause such other person to engage in such conduct

(4) § 100.10 A person is guilty of criminal solicitation in the second degree when, with intent that another person engage in conduct constituting a class A felony, he solicits, requests, commands, importunes or otherwise attempts to cause such other person to engage in such conduct.

(5) § 100.13 A person is guilty of criminal solicitation in the first degree when, being over eighteen years of age, with intent that another person under sixteen years of age engage in conduct that would constitute a class A felony, he solicits, requests, commands, importunes or otherwise attempts to cause such other person to engage in such conduct.

(6) § 100.15 It is no defense to a prosecution for criminal solicitation that the person solicited could not be guilty of the crime solicited owing to criminal irresponsibility or other legal incapacity or exemption, or to unawareness of the criminal nature of the conduct solicited or of the defendant's criminal purpose or to other factors precluding the mental state required for the commission of the crime in question.

(7) § 100.20 A person is not guilty of criminal solicitation when his solicitation constitutes conduct of a kind that is necessarily incidental to the commission of the crime solicited. When under such circumstances the solicitation constitutes an offense other than criminal solicitation which is related to but separate from the crime solicited, the actor is guilty of such related and separate offense only and not of criminal solicitation.
e) Asking someone to commit a crime

f) The crime is over when you ask

g) Solicitation merges into conspiracy if the crime is committed

h) NOTE: some difference at common law

i) State v. Davis, MO (1928)
(1) Defendant appealed his conviction for attempted murder. The supreme court reversed the conviction although defendant had the intent to commit the crime and failed to consummate its commission, defendant did not perform an overt act toward the commission of the crime, so all of the elements of the crime of attempt were not established. The court reached this conclusion because the evidence only showed that defendant entered into an agreement with an undercover police officer for the murder of victim, that he selected the undercover officer to kill victim, that he delivered a drawing and two photographs of victim to the officer, and he paid the officer a portion of the agreed consideration. Because these things were mere acts of preparation failing to lead directly or proximately to the consummation of the intended crime, defendant did not commit an overt act necessary to properly support a conviction for attempted murder.
(2) In NY, § 100 fills this gap
j) United States v. Church, Military (1989)
(1) Arranged for an undercover cop to kill his wife; they actually staged the event and took pictures and showed them to the ∆.  He was convicted of attempted premeditated murder.  

(2) Different result here in the military
(3) Requires intent to solicit and act of solicitation
5. Impossibility
a) MPC looks unkindly on impossibility
(1) No conviction only in cases of true legal impossibility
(2) In cases of factual impossibility, the MPC simply assess the defendant’s responsibility based on what he thought the facts were
(3) § 5.01
b) Claims of factual impossibility almost never succeed, claims of true legal impossibility (even if the facts were as the ∆ supposed them to be, no crime would have been committed) always succeed, and claims of factual impossibility related to legal relationships (See People v. Jaffe) formerly succeeded frequently, but are much less likely to do so today
c) People v. Jaffe, NY (1906)
(1) Defendant was charged with receipt of stolen property for acceptance of several yards of cloth belonging to a business partnership. After a subsequent trial, the defendant was convicted of an attempt to commit the felony charged in the indictment. The appellate court affirmed the judgment. Upon final determination, the Court of Appeals reversed, holding that the goods which defendant attempted to purchase lost their character as stolen goods when they were offered to defendant by the partnership for an agreed upon price. Accordingly, even though defendant may have had the requisite mental state for committing a crime of larceny, his actions in purchasing the cloth did not violate statutes.
(2) Statutorily reversed by NYPL § 110
(3) Must have concurrent mens rea and actus reus
(4) Pickpocket cases – could be prosecuted even if the pocket is empty
(5) Factual impossibility: fully liable
(6) Legal impossibility: not liable – didn’t want to hold people liable for mere thoughts, clearly overruled by NYPL § 110.10
(a) No longer distinguish – liable for both
(b) Legal impossibility never made any sense
d) People v. Dlugash, NY (1977)
(1) Defendant was convicted of murder. After his conviction, defendant moved to set the verdict aside. The basis of defendant's contention was that he was absolutely certain the victim was dead before he shot him. The appellate court reversed the judgment and dismissed the indictment, holding that the State of New York failed to prove beyond a reasonable doubt that the victim was alive at the time he was shot by defendant. On review, the court agreed with the appellate court that it was not proven that the victim was alive at the time defendant shot him. However, the court found that if defendant believed the victim was alive at the time of the shooting, it was no defense to the charge of attempted murder that the victim may have been dead. The court held that, under N.Y. Penal Law §110.10, there was no defense to attempted murder since the murder would have been committed had the attendant circumstances been as defendant believed them to be
(2) NY view post § 110.10
(3) Judge from the point of view of the agent’s intentionality (excluding misconceptions of the law)
(4) Very strong movement to focus on intent – personal responsibility!
B. Conspiracy


1. In General: Objectives, Vagueness, Actus Reus
a) Responds to the special dangers of group criminality
b) Powerful weapon for prosecutors
(1) Can convict of both the consummated offense and conspiracy
c) At common law, conspiracy was defined as an agreement of two or more individuals to commit a criminal or unlawful act or a lawful act by unlawful means
d) MPC requires that the object of the agreement actually be a crime for conspiracy to be committed
(1) Except CA, which defines conspiracy as an agreement of two or more people “to commit any act injurious to the public health, to public morals”
e) MPC sets punishment at same grade and degree as the most serious object crime
(1) MPC does not permit conviction of both the conspiracy and the crime
f) Advantages for prosecutors
(1) Choice of venue
(2) Joint trials
(3) Use of hearsay evidence
g) Actors must be pursuing an unlawful purpose

h) Elements

(1) Agreement

(a) All that is necessary is that the parties communicate to each other in some way their intention to pursue a joint objective (explicit, implied agreement, proof by circumstantial evidence)
(b) MPC § 5.03
(2) Intent to agree

(3) Intent to pursue an unlawful objective

(a) Must have at least the mental state required for the object crime
i) Liability

(1) Each conspirator is liable for all the crimes of co-conspirators if the crimes were committed in furtherance of the crime and were foreseeable

(2) Agreement does not have to be expressed

(3) Various people can be in a conspiracy even though they don’t know each other!

(4) Unilateral theory of conspiracy

(a) At common law, there had to be at least two guilty minds for a conspiracy

(b) Undercover agents then negated liability

(c) Overwhelmingly in this country, undercover agents will still leave the other actor(s) liable

(d) Any little overt act will satisfy

j) Overt Acts 

(1) Verifies that there has been a reasonably firm intent on the part of the conspirators to go through with the crime
(2) Majority ( agreement + some over act beyond the agreement in furtherance of the conspiracy

(a) In NY, there is a very limited withdrawal

(b) Renounce and prevent!

(3) Common law ( overt act blends with the agreement itself

(a) Withdrawal even if adequate could never exculpate from liability of the conspiracy

(i) Would withdrawal from liability for other conspirators’ subsequent crimes

(4) Impossibility is no defense

k) Krulewitch v. United States, US (1949)
(1) Convictions of violations of the Mann Act and of conspiracy were reversed because the trial court erred in admitting a hearsay statement attributed to a co-conspirator where the statement had not been made in furtherance of the conspiracy's objectives. A witness testified regarding a statement allegedly made to the witness by a prostitute after petitioner had transported the prostitute from one state to another. The appellate court affirmed petitioner's convictions. The Supreme Court reversed, holding that admission of the hearsay statement was error because it was made after the illegal transportation had occurred. Therefore, the statement was not made in furtherance of the objectives of a going conspiracy and could not be admitted as an exception to the hearsay rule. Because the improper admission of hearsay evidence could have affected the verdict, it could not be deemed harmless error
(2) Example of getting the hearsay evidence into the trial
(a) If there’s a conspiracy between A and B, hearsay is admissible – conspiracy exception to the hearsay rule
(3) Justices began to see abuses with conspiracy against civil liberties and began to cabin
(a) Cannot be guilty of conspiracy if the offense isn’t a crime
(b) Overt act requirement – cannot simply be a conversation or debate
(c) Agreement requirement
(4) NYPL § 40.10(4) In any prosecution for criminal solicitation pursuant to article one hundred or for conspiracy pursuant to article one hundred five in which the crime solicited or the crime contemplated by the conspiracy was not in fact committed, it is an affirmative defense that, under circumstances manifesting a voluntary and complete renunciation of his criminal purpose, the defendant prevented the commission of such crime
l) Pinkerton v. US, US (1946)
(1) Defendants were convicted of conspiracy to violate the Internal Revenue Code and of several substantive violations of the Code. Each of the substantive offenses found was committed pursuant to the conspiracy. Therefore, defendants contended that the substantive counts became merged in the conspiracy count, and that only a single sentence not exceeding the maximum penalty provided by the conspiracy statute, 18 U.S.C.S. § 88, could be imposed. The Supreme Court affirmed the judgment of the appellate court, which sustained defendants' convictions and sentences. The Court held that the commission of the substantive offenses and the conspiracy were separate and distinct offenses and that it was proper to impose separate sentences. Additionally, the Court held that although one of the defendants did not participate directly in the commission of the substantive offenses, the jury was properly instructed that each defendant could be found guilty of the substantive offenses if it was found that both defendants were parties to the unlawful conspiracy.
(2) Court finds them clearly guilty
(a) Issue is that D is held liable for everything that W has done
(b) Nothing to do with the consummated offense
(c) Violates NYPL:
§ 20.00 Criminal liability for conduct of another When one person engages in conduct which constitutes an offense, another person is criminally liable for such conduct when, acting with the mental culpability required for the commission thereof, he solicits, requests, commands, importunes, or intentionally aids such person to engage in such conduct.
§ 20.05 Criminal liability for conduct of another; no defense In any prosecution for an offense in which the criminal liability of the defendant is based upon the conduct of another person pursuant to section 20.00, it is no defense that:

1. Such other person is not guilty of the offense in question owing to criminal irresponsibility or other legal incapacity or exemption, or to unawareness of the criminal nature of the conduct in question or of the defendant's criminal purpose or to other factors precluding the mental state required for the commission of the offense in question; or

2. Such other person has not been prosecuted for or convicted of any offense based upon the conduct in question, or has previously been acquitted thereof, or has legal immunity from prosecution therefor; or

3. The offense in question, as defined, can be committed only by a particular class or classes of persons, and the defendant, not belonging to such class or classes, is for that reason legally incapable of committing the offense in an individual capacity.

§ 20.10 Criminal liability for conduct of another; exemption Notwithstanding the provisions of sections 20.00 and 20.05, a person is not criminally liable for conduct of another person constituting an offense when his own conduct, though causing or aiding the commission of such offense, is of a kind that is necessarily incidental thereto. If such conduct constitutes a related but separate offense upon the part of the actor, he is liable for that offense only and not for the conduct or offense committed by the other person.

§ 20.15 Convictions for different degrees of offense Except as otherwise expressly provided in this chapter, when, pursuant to section 20.00, two or more persons are criminally liable for an offense which is divided into degrees, each person is guilty of such degree as is compatible with his own culpable mental state and with his own accountability for an aggravating fact or circumstance.
(3) Rutledge dissent – abandons traditional requirement of accessorial liability that each has mens rea and causal significance
(4) In NY, no automatic presumption of liability, it is in conflict
(a) It’s the rule in federal courts

(5) Under the federal “Pinkerton Rule” each co-conspirator is responsible for
(a) Any reasonably foreseeable crime committed by a co-conspirator
(b) In furtherance of the conspiracy
(c) MPC rejects the Pinkerton Rule because the scope of vicarious responsibility theoretically possible under this rule is too broad
(i) MPC asks whether the ∆ solicited commission of the particular offense or aided, agreed, or attempted to aid, in its commission”
m) State v. Bridges, NJ (1993)
(1) In reviewing the previous court's reversal of most of the charges against defendant other than conspiracy, the court held that a co-conspirator may be liable for the commission of substantive criminal acts that were not within the scope of the conspiracy if they were reasonably foreseeable as natural consequences of it. The court remanded for reconsidering whether the commission of the substantive crime was actually beyond the scope of the original conspiracy, and if so, whether it was reasonably anticipated that the substantive crime would be committed, or whether it was too far removed from the objectives of the original conspiracy; which did not have as its objective the purposeful killing of another person. The court affirmed the conviction for conspiracy, finding that a jury could conclude that a reasonably foreseeable risk and a probable and natural consequence of carrying out a plan to intimidate a crowd by using loaded guns would be that someone would intentionally fire at the crowd, and that act would be sufficiently connected to the original conspiratorial plan to provide a just basis for a determination of guilt for that substantive crime.
(2) Conspiracy for aggravated assault, can ∆ be liable for unexpected actions of other actors?
(a) He didn’t intend or contemplate murder
(3) NJ says it was reasonably foreseeable
(a) Broad generous reading of Pinkerton
(4) Dissent can’t find intent
n) US v. Alvarez, 11th Cir. (1985)
(1) Appellants were convicted on various charges relating to a cocaine deal and a shoot-out that left one federal agent dead and another seriously wounded. On appeal, the court rejected appellants' challenge that 18 U.S.C.S. § 1114 applied only to Internal Revenue Service (IRS) agents. The court found that under 5 U.S.C.S. § 907(a), agents from the Bureau of Alcohol, Tobacco, and Firearms (BATF) were protected by § 1114 because it predated the reorganization of the IRS and the transfer of protected functions to BATF. The court found that the improper jury charge, which stated that appellants' knowledge of the agents' identities was not required for a guilty verdict, was not plain error because the jury was fully instructed on self-defense. Although knowledge was not an element of the offenses proscribed in either of the federal assault or murder statutes, 18 U.S.C.S. §§ 111, 1111(a), the court found that because appellants claimed self-defense, the government had to prove that appellants knew the agents' identities or that their actions were not justified because they were the aggressors or had used excessive force. Finding no reversible errors, the court affirmed the convictions.
o) People v. McGee, NY (1979)
(1) Defendants were all involved in a scheme where certain police officers would be paid to prevent the arrest of defendants' gambling associates while enforcing the law against their competitors. At trial, defendants asserted the defense of coercion and the affirmative defense of entrapment. The trial court found defendants guilty on bribery and conspiracy charges. The court of appeals modified the order as to one of the defendants on his bribery charge to conspiracy and affirmed, and affirmed as to the other defendants. Defendants appealed. The court modified defendant conspirator's verdict because liability for the substantive offense may not be independently predicated upon defendant's participation in an underlying conspiracy and there was no evidence of his complicity in the bribery counts submitted to the jury and thus no basis for accomplice liability. The court affirmed the other defendants' convictions because the evidence presented to the jury went to its weight, not its admissibility, and were within the factual realm of the jury.
(2) Rejects this in NY – you can get people under conspiracy for consummated offense, but you must plead and prove elements
(a) Not the Pinkerton automatic assumption of guilt
2. Actus Reus
a) Agreement between two or more parties and an overt act
b) Interstate Circuit, Inc. v. United States, US (1939)
(1) Appellants, distributors and exhibitors of motion pictures, were sued by appellee United States for conspiring in restraint of interstate commerce in violation of the Sherman Anti-Trust Act, 15 U.S.C.S. § 1. The conspiracy involved agreements among appellants to fix admission prices above a certain level, prohibit double features of certain movies, and impose other restrictions on subsequent-run exhibitors. Ruling in favor of United States, the trial court found that the later-run exhibitors who bowed to the restrictions would not have done so but for their need to be able to show the restricted pictures, and that the result was to increase the income of appellant distributors by deflecting attendance from subsequent-run theatres to first-run theatres. On appeal, the court here affirmed, concluding that the conspiracy constituted violations of the Sherman Act and that the trial court rightly enjoined enforcement and renewal of the agreements, as well as of the conspiracy among appellants.
(2) Spoke conspiracy – no usual indicia of understanding; court finds that they did receive notice because all the distributors received the letter with the names of all others and it was an economic assumption that they understood mutually that they would all agree
(a) If they were independent agents, it would have made no sense
(b) Complicated inference
(3) BUT, mere concurrent acts do not equal conspiracy
c) US v. Alvarez, 5th Cir. (1981)
(1) As part of a scheme to import marijuana, defendant and a Colombian farmer met at a remote airport with a co-conspirator and two undercover agents. The co-conspirator informed the agents that defendant would be at the off-loading site when the plane landed. The agents confirmed with the farmer that he owned the farm where the marijuana would be obtained and with defendant that he would be at the unloading site. Defendant was subsequently convicted of conspiring to import marijuana in violation of 21 U.S.C.S. § 963. On review, the court sitting en banc found the evidence sufficient to convict. The court found that from defendant's intention to be at the off-loading site, a jury could have concluded a prior agreement to assist in the unloading had been made. The court noted that only one with knowledge of the marijuana, and who had agreed to participate in the scheme to import it, would promise to be on hand at a remote and unlikely area for the unloading of cargo. The court held that the government was not required to prove that defendant had knowledge of all the details of the conspiracy provided it showed he had knowledge of the essential of the conspiracy.
(2) Clear guilt as an accessory, but example of stretching to get conspiracy
3. Mens Rea
a) At common law, conspiracy is a specific intent crime; the actor must intend to agree with someone else and intend to commit the offense
(1) The MPC requires purpose as to the conduct and result elements to establish conspiracy regardless of what the substantive crime requires
b) The Corrupt Motive Doctrine ( a conspiracy must be committed with a “corrupt motive or a motive to do wrong”
(1) When the target crime is a malum in se offense or clearly wrong itself, it is easy to demonstrate corrupt motive
(2) When the target crime is a malum prohibitum or regulatory offense, the doctrine serves to protect individuals from being convicted of conspiracy simply because they agree to do an act that, unknown to them, was an offense
(3) Most jurisdictions and the MPC reject this doctrine, concluding that the mens rea requirements of the target offense, including regulatory offenses, and the public policies reflected therein should control
(4) Prior to modern US law, you could be guilty of conspiracy without an actual crime
(a) This doctrine holds that you must be aware that its immoral 
(b) With current jurisdictions where the consummated offense must be a crime, there’s no need for this doctrine anymore
c) People v. Lauria, CA (1967)
(1) Defendant, owner of a telephone answering service, and co-defendant prostitutes were indicted for conspiracy to commit prostitution. Subsequently, the trial court set aside the indictment as having been brought without reasonable or probable cause and The People appealed. The reviewing court affirmed, holding that, although The People need show no more than a tacit, mutual understanding between co-conspirators to accomplish an unlawful act, both knowledge and intent must be present. The element of intent could be proved either by direct evidence, or evidence of circumstances from which the intent to further a criminal enterprise by supplying lawful goods or services could be inferred. However, an inference of intent drawn from knowledge of criminal use did not properly apply to the less serious crimes classified as misdemeanors. Positive knowledge did not establish intent to participate.
(2) What would happen in NY under accessorial liability?
(a) Probably no conviction
(b) No requisite intent under §20
(3) Very fact based cases
d) US v Feola, US (1975)
(1) The respondent was convicted by the district court of conspiracy under 18 U.S.C.S. § 371 to commit an offense violative of 18 U.S.C.S. § 111, an assault upon a federal officer while the officer was engaged in the performance of his duties. The court of appeals reversed the conspiracy conviction. The court granted the government's petition for a writ of certiorari. The court rejected the respondent's contention that the government had to show that he was aware that his intended victims were undercover federal agents if it was to successfully prosecute him for conspiring to assault federal agents. The court held that where knowledge of the facts that gave rise to federal jurisdiction was not necessary for conviction of a substantive offense that embodied a mens rea requirement, such knowledge was equally irrelevant to questions of responsibility for conspiracy to commit that offense. The court noted an exception to the rule in the infrequent situation in which reference to the knowledge of the parties to an illegal agreement was necessary to establish the existence of federal jurisdiction
(2) Actions change notice of potential for consummated offenses
(a) Crimmins rule ( court held that ∆ could not agree to an element of the substantive offense if he did not know of its existence
(b) “Traffic light” analogy: although a ∆ can be convicted of running a traffic light he was unaware of, he cannot be found guilty of conspiracy to run a traffic light if he did not know there was a traffic light in the first instance
4. Actus reus – scope of agreement
a) Single or multiple conspiracies?
b) How many conspiracies are there?  Who is a party to which conspiracy?
c) Single agreement with multiple criminal objectives
(1) One agreement establishes on conspiracy, even though there may be several criminal objectives of that agreement
d) The Wheel and Spokes approach
(1) Committing the same type of crime with a common participant is not necessarily sufficient to establish a single agreement 
(2) Spokes of a wheel without a rim
(a) In Interstate Circuit, there was a “rim”
(3) “Community of interest” test ( for a wheel to be considered a single conspiracy rather than a series of smaller ones, it will usually be necessary that (1) each spoke knows that the other spokes exist and (2) the various spokes have, and realize that they have, a community of interest (each spoke realizes that the success of the venture depends on the performance of the other spokes)
(4) The Chain approach
(5) ∆ are each links in a common chain, each essential to the ultimate task
(6) Where there is a common objective that, because of complexity, magnitude, or other factors, requires the attributes of collective criminal behavior, courts are more likely to find a single conspiracy rather than a number of conspiracies
e) Kotteakos v. US, US (1946)
(1) Petitioners sought review of a judgment, which convicted them of a single count of general conspiracy in violation of 18 U.S.C.S. § 88, asserting they suffered substantial prejudice from being convicted by evidence that the United States admitted proved not one conspiracy but eight or more different conspiracies executed through a common key figure. The United States asserted that the variance in proof from the single conspiracy charged in the indictment was harmless error under 28 U.S.C.S. § 391. The court held that the question was not whether the jury was correct in its judgment, regardless of the error or its effect upon the verdict; it was rather what effect the error had or reasonably might have had upon the jury's decision. The court further held that the error affected petitioners' substantial right to not be tried en masse for the conglomeration of distinct and separate offenses committed by others. Accordingly, the judgment of conviction was reversed and the case was remanded for further proceedings.
(2) Each spoke had the requirements
(3) Prosecution wants to bring them all; advantages:
(a) Hearsay exception
(b) Venue
(c) Pinkerton rule
(d) Statute of limitations
(e) Confusion
(4) There was no evidence of mutual coordination or understanding
(a) Worried about dragnets
Becomes the Kotteakos Rule ( mere concurrent criminality is not enough
f) Blumenthal v. US, US (1947)
(1) Petitioners were convicted under the general conspiracy statute, § 37 of the Criminal Code, for conspiring to violate the Emergency Price Control Act, 50 U.S.C.S. §§ 902(a), 904(a), 925(b), by selling whiskey at prices above the ceiling set by regulations of the U.S. Office of Price Administration. The circuit court affirmed the convictions and on the instant appeal the court affirmed again, holding the competent evidence was sufficient to reveal a single conspiracy, the essential nature of the plan, and petitioners' connection with it. The court noted that the law did not require proof that petitioners knew all of the plan's details or the identity of every other participant in the conspiracy. Moreover, evidence that petitioners entered into separate agreements was not at variance with allegations of a single conspiracy where petitioners thereby became parties to the larger common plan. The court found that petitioners were joined together in one conspiracy by their knowledge of its essential features and broad scope, though not of its exact limits, and by their common single goal.
(2) Chain case
Blumenthal rule ( if the nature of the transaction necessitates conspiracy, its one criminal enterprise
g) United States v. Bruno, 2nd Cir (1939)
(1) Defendants were indicted along with others for a conspiracy to import, sell, and possess narcotics. On appeal, they asserted that if the evidence proved anything, it proved a series of separate conspiracies, and not a single one, as alleged in the indictment; that unlawful telephone "taps" were allowed in evidence against them; that the judge refused to charge the jury properly as to the effect of their failure to take the stand; and that there was not enough evidence to support the verdict. The court reversed the conviction of one defendant and affirmed as to the other. The court held, inter alia, that 47 U.S.C.S. § 605 did not extend to intrastate telephone conversations.
(2) Court finds a chain, but Judge Friendly (in Borelli) finds it outrageous
(a) There was no coordination or mutual understanding between the spokes
(b) Controversial issues and courts are divided
h) United States v. Braverman, US (1942)
(1) Petitioners were indicted on seven counts each charging a conspiracy, in violation of § 37 of the Criminal Code, 18 U.S.C.S. § 88 (conspiracy statute) to violate a separate internal revenue law. The trial judge submitted the case to the jury on the theory that the seven counts charged as distinct offenses were the several illegal objects of one continuing conspiracy, and that if the jury found a conspiracy it could find petitioners guilty of as many offenses as it had illegal objects. Further, for each such offense the two-year statutory penalty could be imposed. The jury found petitioners guilty as charged, the trial court sentenced each to eight years imprisonment, and the appeals court affirmed. Petitioners sought a writ of certiorari and the court reversed and remanded for resentencing explaining that the single agreement was the prohibited conspiracy, and however diverse its objects it violated only the conspiracy statute. Accordingly, only the single penalty prescribed by the statute could be imposed. Further the statute of limitations for offenses arising under the conspiracy statute where the object was to attempt to evade or defeat any tax or payment thereof was six years.
(2) There are constraints on criminal conspiracy
(3) One conspiracy per chain
5. Necessity of guilt of other conspirators
a) MPC adopts a unilateral approach to conspiracy; it looks at each individual ∆ and asks with whom did she agree to commit a common criminal objective
(1) Based on personal culpability and shared criminal objectives
b) The common law takes a bilateral approach; it takes to culpable minds to agree to conspiracy
(1) CA’s statute begins “if two or more persons conspire…”
(2) If a ∆ has agreed with an undercover agent, there’s no conspiracy
c) Gebardi v. United States, US (1932)
(1) Petitioners were indicted for conspiring together to transport the woman from one state to another for the purpose of engaging in sexual intercourse with the man. On review, the Court found that the mere acquiescence of the women transported was not intended to be condemned by the general language of the Mann Act punishing those who aided and assisted the transporter. The Government argued that the woman could be convicted of conspiracy even if she could not commit the substantive offense. The Court determined that the failure of the Mann Act to condemn the woman's participation in those transportations which were effected with her mere consent was evidence of an affirmative legislative policy to leave her acquiescence unpunished. The Court concluded that the woman was not guilty of a conspiracy to violate the Mann Act and that there was no proof that the man conspired with anyone else to bring about the transportation.
(2) She satisfies elements of intent + agreement + overt act, but… 
Wharton’s Rule ( if the target crime necessitates a group, can’t also be charged with conspiracy
(a) When the substantive offense requires concert of action between two people to accomplish a common criminal goal, it necessarily requires agreement; conspiracy cannot be used to criminalize the agreement that is a logically required component of the substantive offense
(3) Courts turns to say that if she can’t be convicted of the consummated offense, she can’t be a conspirator
(a) Clash with the policy of the law
d) Garcia v. State, IN (1979)
(1) Defendant had asked an acquaintance to find someone willing to kill her husband for pay, but the acquaintance reported the matter to police and cooperated with them by introducing her to a police informant who pretended to accept the commission. Defendant contended that because she was the only person with an actual intent to carry out the crime, no conspiracy could have been formed. The court examined Model Penal Code, §§ 5.03, 5.04, which dealt with criminal conspiracy, and reviewed the bilateral concept of conspiracy, under which both parties had to intend to commit the crime, and the unilateral concept, under which liability was based upon the conduct of the defendant rather than the conduct of a group. The court held that Ind. Code § 35-41-5-2 reflected the unilateral concept and that criminal culpability on the part of a co-conspirator was not a necessary element. Finally, the court held that, under Ind. Code § 35-50-1-1, the trial court properly instructed the jury that the fixing of punishment, in the event of a guilty verdict, was a judicial function and not of concern to the jury
(2) As long as she reasonably believes there is a conspiracy, then she can be guilty of conspiracy
(3) Unilateral 
6. RICO ( Racketeer Influenced and Corrupt Organizations Act
a) Nixon administration filled up the gaps left by Kotteakos and Blumenthal
b) No more mixed cases of wheel and chain – now there’s a criminal enterprise entity
c) Each player must be guilty of two crimes
d) Then prosecutors are allowed to find one conspiracy
e) US v Elliot, 5th Cir (1978)
(1) Defendants were accused of conspiring to violate the RICO, 18 U.S.C.S. 1961 et seq. The evidence at trial implicated the six defendants in more than 20 different criminal endeavors. The jury found the defendants guilty. On appeal, two defendants contended that their acts were not proscribed by the substantive RICO provision under which they were charged because their acts were not committed in furtherance of the affairs of an "enterprise". The appellate court disagreed. The evidence in the case demonstrated the existence of an enterprise, a criminal network loosely connected. Here, defendants committed arson, assisted in a car theft ring, fenced goods stolen from interstate commerce, murdered a key witness, and dealt in narcotics. Defendants directly and indirectly participated in the enterprise's affairs through a pattern of racketeering activity. Thus, the defendants' convictions were affirmed except as to one defendant against whom the record was not sufficient to support the jury verdict on the conspiracy charge.
f) US v Sutherland, 5th Cir (1981)
(1) Need to really find mutual understanding beyond a reasonable doubt
VI. Defenses
A. Justifications
1. In General
a) NYPL § 25: Defenses; burden of proof: 1. When a "defense," other than an "affirmative defense," defined by statute is raised at a trial, the people have the burden of disproving such defense beyond a reasonable doubt. 2. When a defense declared by statute to be an "affirmative defense" is raised at a trial, the defendant has the burden of establishing such defense by a preponderance of the evidence
b) Justification applies where the ∆ took the better, more socially useful, and morally defensible course of action; Excuse applies where ∆ did not necessarily do so, but did all that he could have been expected to do.
2. Self-Defense

a) NYPL § 35.15: Justification; use of physical force in defense of a person: 1. A person may, subject to the provisions of subdivision two, use physical force upon another person when and to the extent he reasonably believes such to be necessary to defend himself or a third person from what he reasonably believes to be the use or imminent use of unlawful physical force by such other person, unless: (a) The latter's conduct was provoked by the actor himself with intent to cause physical injury to another person; or (b) The actor was the initial aggressor; except that in such case his use of physical force is nevertheless justifiable if he has withdrawn from the encounter and effectively communicated such withdrawal to such other person but the latter persists in continuing the incident by the use or threatened imminent use of unlawful physical force; or (c) The physical force involved is the product of a combat by agreement not specifically authorized by law. 2. A person may not use deadly physical force upon another person under circumstances specified in subdivision one unless: (a) He reasonably believes that such other person is using or about to use deadly physical force. Even in such case, however, the actor may not use deadly physical force if he knows that he can with complete safety as to himself and others avoid the necessity of so doing by retreating; except that he is under no duty to retreat if he is: (i) in his dwelling and not the initial aggressor; or (ii) a police officer or peace officer or a person assisting a police officer or a peace officer at the latter's direction, acting pursuant to section 35.30; or (b) He reasonably believes that such other person is committing or attempting to commit a kidnapping, forcible rape, forcible criminal sexual act or robbery; or (c) He reasonably believes that such other person is committing or attempting to commit a burglary, and the circumstances are such that the use of deadly physical force is authorized by subdivision three of section 35.20.
b) MPC § 3.04 and § 3.11, see also § 3.09
c) Elements:
(1) A threat of 
(2) Imminent or unlawful seriously bodily harm
(3) Necessary (no available alternatives)
(4) Proportional
d) Non-deadly force

(1) Anytime the victim reasonably believes that force  is about to be used on them

e) Deadly force

(1) Majority rule – anytime the victim reasonably believes that deadly force is about to be used on them

(2) Minority rule – requires victim to retreat first (if it is safe to do so)

(a) Exceptions; no duty to retreat if:

(i) Castle rule

(ii) Rape or robbery

(iii) Police officers 

f) Do not give back to an original aggressor the defense of self-defense

(1) UNLESS the original victim dramatically escalates the amount of force involved

g) People v. Goetz, NY (1986)
(1) A Grand Jury indicted defendant on attempted murder, assault, and criminal possession of a weapon for having shot and wounded four youths on a subway train after one or two of the youths approached him and asked for money. The lower courts, concluding that the prosecutor's charge to the Grand Jury on the defense of justification was erroneous, dismissed the charges. The reviewing court held that although N. Y. Penal Law § 35.15, and its predecessors, never required that an actor's belief as to the intention of another person to inflict serious injury be correct in order for the use of deadly force to be justified, the provisions had uniformly required that the belief comport with an objective notion of reasonableness. The court concluded that although the prosecutor's instructions were not as complete as the court's charge on justification should be, they sufficiently apprised the Grand Jury of the defense.
(2) NYPL § 35.10, 35.15: deadly physical force
(3) Lower court used a tailored standard
(4) Reversed and used a reasonable person standard
(a) Although belief wasn’t enough
(b) It was a reasonable person in those circumstances
(5) NY rejected the MPC doctrine of tailored mitigation, NY is very black or white
h) State v, Kelly, NJ (1984)
(1) Defendant was charged with murder after stabbing her husband. At trial, defendant attempted to argued that she suffered from battered spouse syndrome and that the stabbing was an act of self-defense. However, trial court excluded defendant's expert's testimony regarding battered spouse syndrome, regarding it as irrelevant. The jury subsequently found defendant guilty of reckless manslaughter. Defendant argued that the trial court erred in excluding her expert's testimony. On appeal, the court first held that evidence relating to battered spouse syndrome was relevant in determining whether a reasonable fear of danger existed requisite to a self-defense claim. Thus, the court held that the trial court committed reversible error. However, examining the theory of battered spouse syndrome, as well as defendant's expert's record, the court held that the emerging nature of the syndrome's theory necessitated giving the trial court broad discretion in determining whether defendant's expert testimony was sufficiently reliable to be admissible.
(2) Considers whether and in what way Battered Women’s Syndrome evidence should or shouldn’t be admissible
(3) Different perspective on the elements of self-defense
(a) She might perceive imminence of death
(b) Can escalate proportionality
(4) Court credits necessity, though perhaps reluctant to use for reasonableness
i) State v. Norman, NC (1989)
(1) Criminal defendant killed her husband while he was sleeping. At trial, defendant testified that the killing was provoked after years of physical and psychological abuse. Jury found defendant guilty of voluntary manslaughter. Defendant argued trial court erroneously refused to instruct jury as to the elements of self-defense. Defendant argued that evidence showed she suffered from battered wife syndrome and that her fear of further abuse at the hands of her husband when he awoke fell within the ambit of allowable self defense. Court rejected this argument, holding that, to allow a claim of perfect self-defense, a defendant must be in imminent fear of death. Court held defendant's fears were too tenuous to meet this standard. Thus, court held trial court's judgment was not erroneous.
(2) Self-defense v. imperfect self-defense
(a) Court found that because her husband was sleeping, she did not qualify for imperfect self defense
j) State v. Abbott, NJ (1961)
(1) Defendant shared a common driveway with his neighbors. A disagreement arose regarding the construction of a doorstop and a fistfight ensued between defendant and the neighbor's son. The neighbor then came at defendant with a hatchet and the neighbor's wife followed with a carving knife. During the struggle all the parties were hit by the hatchet and the son received severe head injuries. Defendant was found guilty on the charge of atrocious assault and battery as to the son. On appeal, he raised the question of whether the trial court properly instructed the jury upon the issues of self-defense and retreat. The court reversed the conviction and held the charge to the jury was not clear and unambiguous. The jury should have been instructed that the question of retreat could arise only if defendant intended to use a deadly force.
(2) Retreat Rule ( if you can retreat, you must retreat
(a) Exception: Castle Rule
(b) Abandons the true man standard
(i) Had led to extraordinarily high homicide rates
k) US v. Peterson, D.C. Cir. (1973)
(1) Defendant appealed his conviction of manslaughter, claiming the trial court erred in instructing the jury to consider whether he was the aggressor in the altercation and whether he was justified in using deadly force despite his failure to retreat. Defendant shot and killed a man whom he accosted removing parts from defendant's junked car. An altercation ensued and defendant went into his home and returned with a loaded gun. The victim advanced with a lug wrench when he was shot. Defendant contended he was not required to retreat because he was within the curtilage of his dwelling. The appellate court disagreed and affirmed the conviction. The court held the right of self-defense was unavailable to an aggressor, and the no-retreat rule if attacked at home was available only to those who were without fault in causing the conflict.
(2) Initial aggressor rule ( no self defense
3. Defense of another
a) NYPL § 35.15
b) A person may use force to defend another in roughly the same circumstances in which he would be justified in using force in his own defense
c) People v. Young, NY (1962)
(1) The issue before the court was whether respondent, who in good faith aggressively intervened in a struggle between another person and a police officer in civilian dress attempting to effect the lawful arrest of the other person, could be properly convicted of assault in the third degree. The court refuted the minority rule in other states that one who intervened in a struggle between strangers under the mistaken but reasonable belief that he was protecting another whom he assumed was being unlawfully beaten was exonerated from criminal liability. The court, holding that a person who went to the aid of a third person did so at his own peril, reversed the court's order. The information against respondent was ordered reinstated.
(2) Alter Ego Rule ( You have no greater right that the person being assaulted
(a) The self defense rule s no longer alter ego
(b) Now, reasonable standard because it must be proportional
(c) Still must be proportional and not endanger anyone else
4. Resisting unlawful arrest
a) NYPL § 35.27: Justification; use of physical force in resisting arrest prohibited: A person may not use physical force to resist an arrest, whether authorized or unauthorized, which is being effected or attempted by a police officer or peace officer when it would reasonably appear that the latter is a police officer or peace officer
5. Protection of Property, Crime Prevention, and Law Enforcement
a) Elements/ Requirements
(1) Other lawful means not available
(2) Warning
(3) Deadly force is not permitted
(a) The degree of force used must not be more than appears reasonably necessary to prevent the taking (MPC § 3.06(3)(a))
b) People v. Ceballos, CA (1974)
(1) Defendant was convicted of assault with a deadly weapon in violation of Cal. Penal Code § 245 when a trap gun mounted in his garage discharged a bullet and hit a teenager in the face. Defendant contended that the teen was a burglar and he was lawfully defending his property. He further contended that he had the right to do indirectly what he could have done directly. The appellate court affirmed his conviction holding that the character and manner of the alleged burglary did not reasonably create a fear of great bodily harm and therefore there was no cause for the use of deadly force. It further held that deadly force could not be used solely for the protection of property. The court discouraged defendant's use of a trap gun to protect his property saying that deadly mechanical devices are without mercy and discretion
(2) NY is the same as CA re: proportionality
(3) You must feel a personal threat
(a) Cannot use when there are alternatives
c) Durham v. State, IN (1927)
(1) Defendant game warden was convicted of assault and battery when he shot a person during a struggle at the time defendant was arresting the person for violation of the state fish and game laws. The court reversed and remanded for a new trial, holding that the jury should have received instructions that an assault and battery not only involves a touching in a rude, insolent or angry manner, but that the touching must be unlawful. The court further stated that as a law enforcement officer in the process of making an arrest, defendant did not have to retreat from the person he was arresting, and could use deadly force in self-defense during the arrest.
(2) Not appropriate to use deadly force
d) Tennessee v. Gamer, US (1985)
(1) Appellee brought suit for violations of his son's constitutional rights against appellant city and appellant police department, and appellant state intervened after the court of appeals reversed the decision made by the district court on remand, finding the use of deadly force was unwarranted. Affirming the judgment, the Court found that the apprehension of a suspect is a seizure for the purposes of the Constitution and the use of deadly force to achieve a seizure was only permitted under certain circumstances. The Court held that deadly force was only allowed to apprehend felons who the police had probable cause to believe were dangerous to them or to the public. The Court further found that the shooting of appellee's son, who was a suspect in a burglary, was not an acceptable use of deadly force
(2) Victim had no weapon
(a) Not constitutional for TN police to be able to use deadly force
(3) In NY, police are very constrained re: use of deadly force
(4) 4th amendment case – deprivation of due process, § 1983 action
(a) Originalist argument – at the time the constitution was ratified, deadly force was acceptable
(b) This was like a death penalty without due process
(5) NYPL § 35.30(4): A private person acting on his own account may use physical force, other than deadly physical force, upon another person when and to the extent that he reasonably believes such to be necessary to effect an arrest or to prevent the escape from custody of a person whom he reasonably believes to have committed an offense and who in fact has committed such offense; and he may use deadly physical force for such purpose when he reasonably believes such to be necessary to: (a) Defend himself or a third person from what he reasonably believes to be the use or imminent use of deadly physical force; or (b) Effect the arrest of a person who has committed murder, manslaughter in the first degree, robbery, forcible rape or forcible criminal sexual act and who is in immediate flight therefrom.
6. Choice of evils
a) NYPL § 35.05(2): Such conduct is necessary as an emergency measure to avoid an imminent public or private injury which is about to occur by reason of a situation occasioned or developed through no fault of the actor, and which is of such gravity that, according to ordinary standards of intelligence and morality, the desirability and urgency of avoiding such injury clearly outweigh the desirability of avoiding the injury sought to be prevented by the statute defining the offense in issue. The necessity and justifiability of such conduct may not rest upon considerations pertaining only to the morality and advisability of the statute, either in its general application or with respect to its application to a particular class of cases arising thereunder. Whenever evidence relating to the defense of justification under this subdivision is offered by the defendant, the court shall rule as a matter of law whether the claimed facts and circumstances would, if established, constitute a defense
b) NYPL § 40.00 Duress: 1. In any prosecution for an offense, it is an affirmative defense that the defendant engaged in the proscribed conduct because he was coerced to do so by the use or threatened imminent use of unlawful physical force upon him or a third person, which force or threatened force a person of reasonable firmness in his situation would have been unable to resist. 2. The defense of duress as defined in subdivision one of this section is not available when a person intentionally or recklessly places himself in a situation in which it is probable that he will be subjected to duress.
c) People v. Unger, IL (1977)
(1) Defendant was charged with escape. At trial, defendant testified that he had been threatened by a fellow inmate. The inmate brandished a knife in an attempt to force defendant to engage in homosexual activities. Defendant was subsequently transferred to an honor farm and was assaulted and sexually molested by three inmates. Five days after the assault, defendant was threatened because it was believed that defendant reported the assault to authorities. Defendant claimed he left the honor farm to save his life and planned to return once he found someone that could help him. The trial court instructed the jury to disregard defendant's reasons for escape and refused to instruct the jury on the statutory defenses of compulsion and necessity. Defendant was convicted, and he appealed. The appellate court reversed the conviction and remanded for a new trial, holding that the instruction was reversible error. The State appealed. The court held that defendant was entitled to submit his defense of necessity to the jury. The appellate court's judgment was affirmed.
(2) Overlap between necessity and duress

(3) Is there any applicable defense?

(a) Necessity: 2 different bad things can happen (staying and being assaulted, escaping), if less evil is done be breaking the law, then it is necessary 

(i) § 35.05(2)

(b) Duress: compulsion; if the threats and fear for life are so severe stripped of decision making ability, then acquit 

(i) NYPL Art. 40

(a) Imminent threat to 

(b) Reasonable person couldn’t resist

(4) Court doesn’t think the threats were imminent enough – no duress (no gun pointing at head)

(5) Court says its possible to find necessity

(a) Lovercamp conditions: not enough time to complain or seek other legal actions – has to be some procedure and balance of evils is never enough

(i) Didn’t go to authorities before

(ii) Once escaped, didn’t call them immediately
d) US v. Schoon, 9th Cir. (1992)

(1) In reviewing appellant protesters' claim, the district court denied the necessity defense on the grounds that the requisite immediacy was lacking, the actions taken would not abate the alleged evil, and other legal alternatives existed. The court agreed, asserting that to forgive a crime taken to avert a lesser harm would fail to maximize social utility, the cost of the crime would outweigh the harm averted by its commission, and criminal acts could not be condoned to thwart threats that were yet to be imminent or for which there were legal alternatives to abate the harm. The court asserted that there was no evidence that the procedure by which an El Salvador policy was adopted was in any way improper nor that appellants were prevented from participating in the democratic processes through which a policy was chosen. The court found that the El Salvador policy was not in itself a legally cognizable harm, so the harm resulting from criminal action taken to secure its repeal outweighed any benefit because such indirect protest was unlikely to immediately change Congress' policy. The judgment was affirmed and the necessity defense was held inapplicable in indirect civil disobedience.
(2) In NY, clearly stated that is it not an available defense for civil disobedience
e) US v. Germany v. England (Regina v. Dudley)

(1) US relies on lottery
(2) Germany never ok to kill an innocent, but they accept under coercion of the circumstances
(3) England says its never ok but relies on the other stages of the criminal process
B. Excuses
1. Duress

a) Crime occurred because of a threat of, of use of, force by a third person sufficiently strong that the ∆’s will was overborne (applies to force placed on the ∆’s mind, not his body)
(1) Balance of harms
b) Common law requirements:

(1) A well founded fear, generated by
(2) A threat from a human being of
(3) An imminent
(4) Serious bodily harm or death
(5) To himself (or sometimes to a near relative)
(6) Not of his own doing
c) Rationale
(1) Imminent death will override deterrence
(2) Not morally culpable
d) State v. Toscano, NJ (1977)
(1) Defendant was convicted of conspiring to obtain money by false pretenses. Defendant appealed his conviction, arguing that he acted under duress. The lower court held that the threatened harm to defendant and his family was not sufficiently imminent to justify charging the jury on the defense of duress. The supreme court reversed defendant's conviction, enunciating a new rule. The supreme court held that duress was a defense to crimes other than murder if defendant engaged in conduct because he was coerced to do so by the use of, or threat to use, unlawful force against his person or the person of another, which a person of reasonable firmness in his situation would not have been able to resist. The supreme court continued that defendant had the burden of proving by a preponderance of the evidence the defense duress.
(2) No statute re: duress in NJ
(a) § 40 in NYPL: 1. In any prosecution for an offense, it is an affirmative defense that the defendant engaged in the proscribed conduct because he was coerced to do so by the use or threatened imminent use of unlawful physical force upon him or a third person, which force or threatened force a person of reasonable firmness in his situation would have been unable to resist. 2. The defense of duress as defined in subdivision one of this section is not available when a person intentionally or recklessly places himself in a situation in which it is probable that he will be subjected to duress.
(3) Must be a threat to person (not to property)
(4) Balance of harms come into play as well (this was only insurance fraud)
(5) If a reasonable person could not resist, then we acquit
(6) Individualized standard
e) US v. Fleming, Military Court (1957)
(1) The accused was a military officer charged with aiding the enemy and promoting Communist propaganda while he was held as a prisoner of the Korean War. He was convicted by general court-martial. The Army Board of Review affirmed the accused's conviction of violations of the Article of War 95, 10 U.S.C.S. §§ 1567 and 1568. On petition for review, the court affirmed. The evidence supported the findings of guilt. The good motives of the accused in communicating with the enemy were no defense to his crime; he intended to do the acts charged. The threat of duress or coercion was not so immediate as to legally justify the accused's acts. The instruction on duress and coercion was proper. The accused had not acted under a reasonably grounded fear of immediate death or great bodily harm. An insanity instruction was properly denied where the accused was not suffering from the type of physical infirmity required. An instruction that the maximum punishment was life imprisonment was proper. Filtered tape recordings of the accused's radio broadcasts were admissible where the contents were not changed. The accused was not prejudiced by the government's "shot-gun" pleading.
(2) Code of military justice
(a) Other POWs did not engage in these activities
(b) Fleming was a volunteer
f) US v Contento-Pachon, 9th Cir (1984)
(1) Defendant was convicted of unlawful possession with intent to distribute a controlled substance. Defendant appealed, arguing that the district court erred in excluding evidence of duress and necessity defenses. On appeal, the court reversed the decision of the district court. The court ruled that defendant had presented sufficient evidence of duress to present a triable issue of fact. The court concluded that defendant agreed to attempt to smuggle the cocaine into the United States in his body under a well-grounded fear of immediate harm to his family with no opportunity to escape, and that a triable issue existed as to whether defendant took the opportunity to escape by submitting to authorities at the first reasonable opportunity.
g) Regina v. Ruzic, D.L.R. (1998)
(1) The accused was charged with importing heroin. The accused admitted importing the heroin but claimed that she had done so under duress. She said that a third party had threatened to harm or kill her mother in Serbia unless she brought the heroin to Canada. She also said that the Serbian police could not protect her mother. The accused's claim of duress did not meet the requirements of the defence of duress as set out in s. 17 of the Criminal Code which imposes restrictions  on the defence not found at common law, in that the threats must be of immediate death or bodily harm and the threatener must be present when the offence is committed. Pursuant to s. 17 of the Criminal Code, the defence is also unavailable if a person commits any one of 22 excluded offences, although importing narcotics is not excluded. The accused's claim of duress did not meet the "immediacy" or "presence" requirements of s. 17 of the Criminal Code. The trial judge held that s. 17 of the Criminal Code violated s. 7 of the Canadian Charter of Rights and Freedoms and was not saved by s. 1. The trial judge therefore charged the jury on the common law defence of duress pursuant to s. 8(3) of the Criminal Code, which preserves common law defences unless they are inconsistent with a federal statutory provision. The trial judge instructed the jury that the common law defence contained four elements: (1) the accused must act solely as a result of threats of death, or serious bodily harm to herself or another person; (2) the threats were of such gravity or seriousness that the accused believed that the threats would be carried out; (3) the threats were of such gravity that they might well  have caused a reasonable person in the same situation as the accused to act in the same manner; and (4) the accused must not have had an obvious safe avenue of escape. The jury acquitted the accused.
h) Duress as a defense to murder?
(1) Ultimately a jury question
(2) In theory, it is allowed
2. Necessity

a) A threat of imminent injury to the person or property for which there are no reasonable alternatives except the commission of the crime
b) ∆’s acts must prevent a more serious harm
c) ∆ must not have created the conditions of his own dilemma
d) ∆ violated a criminal prohibition, but in the circumstances, it was a good things she did for to do so was the lesser evil
(1) Duress is an excuse, where the circumstances were so urgent and compelling that otherwise law-abiding citizens might well have done the same in the circumstances
e) Other differences
(1) Necessity does not require a threat of serious harm
(2) There is no need to restrict necessity to threats against life or person
3. Intoxication
, 

a) Voluntary (self-induced)

(1) Defense only to specific intent crimes

(2) ∆ argues that he would not have committed the crime if he had not been intoxicated, and therefore that he should not be punished merely because he was drunk
(3) Prevented him from having the requisite mens rea
(4) Did not know right from wrong when drunk
b) Involuntary

(1) Slipped something into your drink

(2) Form of insanity

(3) Just like insanity, involuntary intoxication is a defense to ALL crimes (even SL)

(4) No voluntary act
c) Regina v. Kingston, England (1994)
(1) Man went to friend’s house, was drugged, and then had sex with underage boy.
(2) Court finds that even though this was involuntary intoxication, they cannot allow the defense
(a) Far too easy to abuse and prove
(b) Sometimes alcohol, even administered involuntarily, just acts as a disinhibitor
d) Roberts v. People, MI (1870)
(1) Assaulted a man while drunk.
(2) If Leningrad drunk, there’s no culpable state of mind
(3) Doesn’t serve the purposes of criminal law to punish
e) People v. Hood, CA (1964)
(1) Defendant was convicted of assault with a deadly weapon and assault with intent to murder. Defendant asserted that the trial court failed to properly instruct the jury with respect to lesser-included offenses, and it also erred in instructing on the effect of intoxication. The court reversed, holding that the trial court's failure to instruct the jury on the lesser-included offense was prejudicial error, because it deprived defendant of his constitutional right to have the jury determine every material issue presented by the evidence. Furthermore, after the lower court instructed the jury to consider intoxication in determining whether defendant had the specific intent to commit murder, it followed with instructions which applied to general intent crimes and in no way made clear to the jury that the latter instruction did not apply to the charge of assault with intent to commit murder.
(2) Specific v. general intent
(a) We don’t know what assault is
(3) We never individualize for drunkenness
(4) In CA, it’s a general intent crime
(a) Allow for reckless or negligent assault
(5) NYPL § 122, 123
4. Insanity

a) Legal insanity is an excuse that permits inquiry into a ∆’s capacity to know the law or exercise free will
(1) Focuses on the individual’s personal characteristics rather than the situation in which she acts
(2) Rests on three assumptions
(a) Mental disease or defect exists and is beyond the control of the afflicted person
(b) This illness interferes with important psychological functions
(c) This impaired functioning significantly impairs an individual’s ability to understand and direct her behavior
(3) Competency to stand trial – can’t try a person when they’re mad as a hatter
(a) Aren’t capable of mounting a defense
(4) Became psychotic after trial – our law says that you cannot execute as insane person
(a) Retributive purpose
(b) We don’t treat people as things
(5) Insanity at the time of the crime
b) McNaughton test ( if the ∆ lacked the ability to know the wrongfulness of his actions or understand the nature and quality of his acts

c) Irresistible impulse ( ∆ lacked capacity for self control and free choice

d) Durham rule ( ∆’s conduct was the product of a mental illness

e) MPC ( ∆ lacked the ability to conform his conduct to the requirements of the law

f) CAN use insanity defense for strict liability

g) Punishment and deterrence would not be served by finding this person guilty

[image: image1]
General injustice test: Never widely accepted, shouldn’t limit mental disease or defect, Rotten Background 

h) The King v. Porter, 1933
(1) No deterrence, no reform, incapacitation is taken care of by civil commitment
(2) Retribution?
(a) Not culpable
i) Addington v. Texas, US (1979)
(1) Established clear and convincing standard
j) Blake v. US, 5th Cir. (1969)
(1) Defendant unsuccessfully asserted an insanity defense in his trial for bank robbery under 18 U.S.C.S. § 2113. The court held that because defendant was able to have understood the proceedings against him and cooperated in his own defense, due process was not violated by his pretrial incarceration. The court held that the instructions as to burden of proof were correct because some evidence of insanity required submission of the issue to the jury but the issue of sufficiency of evidence necessary to have created a jury issue was for the judge. The court held that reasonable men would not have necessarily had reasonable doubt as to defendant's sanity, so no judgement of acquittal was required. The court reversed the verdict, however, because the definition of insanity that required complete lack of mental capacity, charged by the lower court, was rejected in favor of a definition that enabled application of modern knowledge about mental diseases, under which a substantial lack of capacity was required. The court thus adopted the Model Penal Code definition that had been adopted by other circuits.
k) US v. Lyons, 5th Cir. (1984)
(1) Defendant was convicted on numerous counts involving controlled narcotics. Defendant informed the United States that he intended to raise an insanity defense. Defendant proffered evidence that his involuntary addiction to prescribed narcotics affected his brain and consequently he lacked substantial capacity to conform his conduct to the requirements of the law. The trial court excluded any evidence of defendant's addiction, holding that an addiction did not constitute a mental disease or defect. The court appeals reversed, holding that it was the jury's duty to decide whether involuntary drug addiction constituted a mental disease or defect. On en banc rehearing, the court ruled that addiction alone was insufficient to support insanity defense, and overruled United States v. Bass, 490 F.2d 846 (5th Cir.1974), insofar as it held otherwise. The court vacated defendant's convictions, and ordered a new trial so that defendant could plan a defense based on the new standard.
l) State v. Green, TN (1982)
(1) At his trial for first degree murder, defendant alleged a defense of insanity. The trial court determined that defendant was able to appreciate the wrongfulness of his conduct at the time of the crime and convicted defendant. On appeal, the court held that the State's rebuttal evidence was insufficient to refute the overwhelming proof of defendant's insanity. Defense counsel offered evidence at trial that defendant had a long history of mental illness and psychiatric treatment. Evidence showed that prior to the crime, defendant had been diagnosed by a forensic psychologist and other medical experts as a paranoid schizophrenic. Uncontradicted expert testimony was given to the effect that defendant was insane at the time of the offense. The court found that testimony by the State's witnesses, all of whom had only brief contact with defendant, was not inconsistent with a determination that defendant was insane at the time of the offense and was insufficient to overcome that finding. Uncontroverted testimony established that a paranoid schizophrenic could operate in a seemingly normal way. The court found nothing in the record to prove that defendant had faked his symptoms.
(2) Adopted a form of the MPC – most advanced approach
(3) Finding of mental disease or defect
(4) Bears on attitude towards crime
(a) Lacks knowledge or appreciation of:
(i) Character of act
(ii) Legality/Morality
(b) Lacks capacity to conform

(5) Caused criminal act
m) State v. Crenshaw, WA (1983)
(1) Defendant testified that he followed the Moscovite religious faith, and that it would be improper for a Moscovite not to kill his wife if she committed adultery. He had a history of mental problems, for which he had been hospitalized in the past. The jury rejected petitioner's insanity defense, and found him guilty of murder in the first degree. The court affirmed the conviction because it was not improper for the trial court to instruct with reference to the law of the land, under the facts of the case; because the concept of moral wrong referred to the mores of society and not to the individual's morals, "moral" wrong was synonymous with "legal" wrong with a serious crime such as this one, therefore, instructing in terms of legal wrong did not alter the meaning of the M'Naghten rule; any error was harmless because defendant did not show that at the time of the crime his mind was affected as a result of a mental disease or defect and without this essential element the insanity defense was not available to him, and an overwhelming preponderance of the evidence supported the finding that defendant was not legally insane when he killed his wife.
(2) Right v wrong
(a) Legality v morality
(i) Individual v society
(3) Socially moral wrong
(4) No matter what your religious beliefs are, you still must conform to society’s morality under the law
n) State v. Guido, NJ (1993)
(1) Defendant killed her husband and was convicted of murder. Defendant maintained that she acted as a result of physical and mental abuse and was in a suicidal mindstate when she performed the act. The psychiatric report on defendant presented her as sane, but after the psychiatrists met defendant, they revised the report and changed their opinion as to her legal sanity on the night of the killing. The court reversed and remanded the trial court's judgment. The court noted that the prosecution's case rested on assigning defendant the motivation of wanting to cover up her pregnancy by another man but found that no evidence had been proffered to support this theory. The court found that the psychiatrists had changed their testimony in response to a misunderstanding of the insanity defense and that it had been unfair for the defense to have imputed fraudulent motivations to their actions. The court also found that the trial judge had intervened in a possibly prejudicial fashion through some of his comments and that the issue of manslaughter should have been presented to the jury since a course of ill treatment provoking homicide constituted manslaughter.
(2) Touches on BWS, but distinguishable
(3) Her actions came from something else
(4) Flip flop case ( change in definition of “legally insane”
(a) Courts do not define, it’s up to the experts
(b) Psychiatrists have to consult with lawyers to figure it out
o) Psychopaths
(1) Cleckley
(2) Perry, Francis, Clarkin
5. Automatism
a) When the ∆ argues that a seizure or other condition that prevents actions from being considered voluntary
b) Generally allowed in America (MPC § 2.01(1) and (2))
c) McClain v. State, IN (1997)
(1) Defendant was involved in an altercation with two police officers and was charged with several criminal offenses in connection with the altercation. Defendant filed a notice of intent to present an insanity defense, claiming that his actions were not voluntary because he was suffering from sleep deprivation at the time of the altercation. Defendant subsequently withdrew the notice upon the belief that he was not required to present his "automatism" defense as an insanity defense. The trial court determined that defendant's claimed condition constituted a "mental disease or defect" within the meaning of Ind. Code § 35-41-3-6 and that defendant was thus required to present the defense as an insanity defense. The ruling effectively precluded defendant from presenting evidence regarding sleep deprivation because he had withdrawn his notice to present an insanity defense. The court held (1) defendant was entitled to present evidence of automatism to show lack of criminal intent, and (2) defendant was not required to notify the trial court of his intent to present an insanity defense in order to introduce evidence of automatism because automatism was not a "mental disease or defect."
(2) Trying to distinguish automatism from insanity
(3) IN keeps separate
(4) Britain takes a very different approach
(a) Even epilepsy is treated as a mental disease or defect
6. Diminished Responsibility/Capacity
a) Permits a more subjective look into the blameworthiness of ∆s
(1) If the ∆ is unable to formulate the requisite intent
(2) Reduces to a lesser offense; ∆ seldom goes free
b) British version: diminished responsibility
(1) Form of mitigation in punishment created to avoid the death penalty under common law
c) California version
(1) Created to soften the M’Naghten test
(2) Negated mens rea and became like a “mini-insanity” defense
(3) Abolished after the “twinkie defense”
(4) See Cal Penal Code §§ 25, 28
d) Rule of Evidence approach
(1) Simplest version
(2) If evidence logically tends to establish or negate a mental state of the charged offense, then either the ∆ or the government may introduce such evidence for the jury’s consideration on the issue of mens rea
e) MPC § 4.02
(1) “Evidence that the ∆ suffered from a mental disease or defect is admissible whenever it is relevant to prove that the ∆ did or did not have a state of mind which is an element of the offense.”
(2) “If states of mind are accorded legal significance, psychiatric evidence should be admissible whenever relevant to prove or disprove their existence to the same extent as any other relevant evidence.”
f) US v. Brawner, DC Cir. (1972)
(1) The principal issues argued on appeal from a conviction for second-degree murder and carrying a dangerous weapon related to appellant's defense of insanity, upon which the court sua sponte ordered rehearing en banc. The court adopted the Model Penal Code § 4.01(1) rule as the doctrine excluding responsibility for mental disease or defect, for application prospectively to trials begun after the date of decision. The court retained the definition of "mental illness or defect" that evolved in its McDonald opinion, including any abnormal condition of the mind which substantially affected mental or emotional processes and substantially impaired behavior controls. The court commented extensively on other aspects of the defense for the lower court's guidance in determining if a new trial was appropriate and included specific directions and jury instructions in Appendix B to the opinion
(2) Trying to assimilate Leningrad drunk
g) State v. Wilcox, OH (1982)
(1) In a trial for aggravated murder and aggravated burglary, defendant entered a plea of not guilty by reason of insanity. Psychiatric testimony regarding the plea was introduced; however, additional testimony regarding whether diminished capacity precluded the requisite specific intent for the offenses was refused. After defendant was sentenced for the offenses, the appellate court reversed, holding that diminished capacity was a valid defense negating specific intent for certain crimes and that the trial court's refusal to allow additional testimony was reversible error. Upon appeal, the court reversed, holding that since the defense of diminished capacity was not recognized in Ohio, defendant was not entitled to introduce psychiatric testimony, unrelated to his insanity defense, to show that defendant lacked specific intent for his offenses. 
(2) OH has accepted MPC broadest possible rule, and  .'. no need for diminished responsibility mitigation
(3) Skeptical of jury’s ability to sort out all the information
h) US v Moore, DC Cir. (1973)
(1) Appellant was convicted under two federal statutes, the Harrison Narcotics Act, 26 U.S.C.S. § 4704(a) and the Jones-Miller Act, 21 U.S.C.S. § 174, for possession of heroin. Appellant challenged his conviction contending it was improper because he was a heroin addict with an overpowering need to use heroin and should not, therefore, have been held responsible for being in possession of the drug. In affirming the conviction, the court determined that U.S. Const. amend. VII afforded no defense to the addict in possession of a controlled substance. Further, as legislation punishing those in possession of controlled substances made no exception for the addict in possession, the court could not infer that any such intent to exempt existed and could not rely upon any pre-existing common law defense. Because no defense was available for the addict in possession existed, appellant's conviction was proper.
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M’Naghten Rule





Mental Disease or Defect





M’Naghten Case, England (1843)


∆ was indicted for murder of the secretary to the prime minister.  He intended to kill the prime minister, but mistook his identity.  M’Naghten was suffering from delusions which made him think that tories were after him and were going to kill him.  The jury returned a verdict of not guilty under the insanity defense.  The famous M’Naghten Rule was developed by this court.


Mental disease or defect


Mere garden variety neurosis does not count, must be clinical psychosis


Out of touch with reality and not accurately perceiving the world around him


Lack of knowledge


Bears on the nature of the act, or


The capacity to know legality or morality of the act


Causation


Civil commitment


“Laboring under such a defect of reason, from disease of the mind, as not to know the nature and quality of the act he was doing; or, if he did know it, that he did not know it was wrong”


Mental illness has virtually nullified the actor’s cognitive capacity so that he was unable to exercise the moral understanding of normal persons


Right – wrong rule


“Not to know the nature and quality of the act he was doing, or, if he did know it, that he did not know what he was doing was wrong”


Irresistible Impulse Test


Adds severe volitional impairment to the insanity test


∆ must convince judge and jury that he would have committed the crime even with a policeman at his side


Response to criticism that M’Naghten test is too narrow


MPC Test (ALI Test)


§ 4.01: a person is not responsible for criminal conduct if at the time of such conduct as a result of mental disease of defect he lacks substantial capacity either to appreciate the criminality of his conduct or to conform to the requirements of the law


Considered a very modern test


Much criticism on the “volitional” prong (substantial capacity)


See US v. Lyons 


Federal insanity test


18 U.S.C. § 17: It is an affirmative defense to a prosecution under any federal statute that, at the time of the commission of the acts constituting the offense, the ∆, as a result of a severe mental disease or defect, was unable to appreciate the nature and quality of wrongfulness of his acts.  Mental disease or defect does not otherwise constitute a defense.


Guilty but mentally ill defense (Michigan experiment)


Determines that ∆ is still responsible for committing the crime but also recognizes that she was mentally ill at the time


Raised instead of not guilty by reason of insanity


Used in states that have abolished insanity defense


Can still be sentenced to prison time


Hasn’t made much difference





Harm Principle:


Background justice (advance justice)?


Harm to others?


Harm to self?


Mere majoritarian offense not enough (just because democratic bodies are offended by an act isn’t enough to make it criminal)








� Ex post facto; vagueness doctrine


� Must be concurrence between actus reus and mens rea


� EXAM TIPS FROM EMMANUEL: 


Duty to act: look for a party who fails to help another party in distress and determine if there exists a duty for her to act.  


Statutory language: pay close attention to statutory interpretation, requirement of knowledge, ambiguity


Ignorance of law: watch for an indication that a ∆ was unaware of or did not understand a statute; because all people are conclusively presumed to know the law, this is not a general defense





� 


Intentional�
Unintentional�
�
�
Negligence�
Strict Liability�
�
�
Recklessness�
Simple negligence�
�
�
Means to an end�
Subjective awareness


Objective reasonable person�
Reasonableness�
No culpable state of mind�
�



� Material elements:


Culpability level�
Conduct�
Attendant Circumstances�
Result�
�
Purposely


§ 2.02(2)(a)�
∆’s conscious object is to engage in such conduct�
∆ is aware or hopes or believes circumstances exist�
∆’s conscious object is to cause this result�
�
Knowingly


§ 2.02(2)(b)�
∆ is aware his conduct is of this nature�
∆ is aware the circumstances exist�
∆ is aware that the result is practically certain�
�
Recklessly


§ 2.02(2)(c)�
∆ consciously disregards a substantial and unjustifiable risk that he is engaging in this proscribed conduct�
∆ consciously disregards a substantial and unjustifiable risk that the proscribed circumstances exist�
∆ consciously disregards a substantial and unjustifiable risk that the result will occur�
�
This disregard involves a gross deviation from the standard of conduct that a law–abiding person would observe, considering ∆’s purpose and the circumstances known to him�
�
Negligently


§ 2.02(2)(d)�
“Grossly” fails to recognize a substantial and unjustifiable risk he is engaging in this conduct�
“Grossly” fails to recognize that the proscribed circumstances exist�
“Grossly” fails to recognize a substantial and unjustifiable risk that the result will occur�
�
The failure to recognize the risk, given the ∆’s purpose and the circumstances known to him, involves a gross deviation from the standard of care a reasonable person would observe.�
�



� 


Mental State of the crime charged�
Application of the defense (common law)�
�
Specific intent�
Any mistake�
�
Malice and general intent�
Reasonable mistakes only�
�
Strict liability (no intent)�
Never�
�



� 


Mistake of Law – Belief�
Mistake of Law – Reasonable belief�
�
Larceny, robbery, embezzlement


Income tax


Kidnapping


Liparota, etc.


Common law conception�
255.15, 255.20


Attorney general advice


Lawyer advice


Albertini, Lambert�
�



� “Excessive bail shall not be required, nor excessive fines be imposed, nor cruel and unusual punishments inflicted”


� Intent to kill murder


� Depraved heart killing


� Felony murder


� Predicate felonies


� NY carries the death penalty for murder in the first degree


� NY rejected using premeditation and deliberation to distinguish between murder one and murder two


� harsh; severe. * This term derives from Draco, the name of the ancient Athenian lawgiver


� Medical maltreatment typically does not break the causal chain.  Usually only something gross will break the chain.


� Back to the privacy debates from the beginning of the semester


� EXAM TIPS FROM EMMANUEL:


Remember that specific intent is required for attempts


“Substantial step” test


For impossibility, look for a fact pattern where (1) had the facts been as ∆ believed them to be, his act would have constituted a crime; but (2) under the facts as they really were, his act did not constitute a completed crime.  Not a valid defense!  But if its true legal impossibility, then ∆ will be  acquitted.


Merger doctrine ( a lesser offense merges with the more serious one if the crime was completed, however, there is no merger of attempt with conspiracy


� �


� EXAM TIPS FROM EMMANUEL:


Agreement is usually satisfied if the party somehow encourages the project to move forward


Keep Wharton’s Rule in mind at all times


Success of the object crime is NOT NEEDED


No merger doctrine if it IS successful


� EXAM TIPS FROM EMMANUEL:


Did ∆ reasonably believe that he was threatened with serious bodily harm?


If the initial threat no longer exists, the defense no longer applies


� MPC § 2.09: A person of reasonable firmness in the ∆’s situation would have been unable to resist; threat to the ∆’s person or the person of another


� MPC § 3.02: the harm or evil sought to be avoided is greater than that sought to be prevented by the law defining the offense charged


� MPC § 2.08: provides that self-induced intoxication is not a defense unless it negatives an element of the offense; drunkenness may not negate recklessness


� EXAM TIPS FROM EMMANUEL:


Figure out whether the intoxication blocked the ∆ from forming the requisite mental state


General or specific intent?


� EXAM TIPS FROM EMMANUEL:


Make sure the elements of the insanity test were present at the time of the offense in question


� Many jurisdictions got rid of this piece after the Hinkley case





1

