Crim Pro Outline:
Text of the Fourth Amendment:

· The right of the people to be secure in their persons, houses, papers, and effects, against unreasonable searches and seizures, shall not be violated, and no Warrants shall issue, but upon probable cause, supported by Oath or affirmation, and particularly describing the place to be searched, and the persons or things to be seized.

1) Fourth Amendment:  “Searches and Seizures”
a) Searches:
i) Katz Test (1967)
(1) Two part test formulated in Harlan concurrence:  

(a) A subjective expectation of privacy

(b) That society is prepared to recognize as objectively reasonable

(2) Stewart for majority:

(a) Result:  Placement of an electronic listening and recording device to the outside of a public telephone booth violates 4th Amendment privacy rights.

(b) Rationale:  

(i) Rejects the “constitutionally protected area” framework of prior caselaw. 
1. It is irrelevant that there is no “physical penetration” of the booth.

2. Rejects the narrow Olmstead doctrine that “surveillance without any trespass and without the seizure of any material object fell outside the ambit of the Constitution.”  

a. Hence, trespass is not necessary to invoke 4th Amendment.
(ii) Instead holds that the “Fourth Amendment protects people – and not simply ‘areas’ – against unreasonable searches and seizures.” 
(c) Knowing Exposure exception:  

(i) "What a person knowingly exposes to the public, even in his own home or office, is not a subject of Fourth Amendment protection." 

(3) Black’s dissent:

(a) Textualist argument: “A conversation overhead by eavesdropping… is not tangible and … can neither be searched nor seized.”

ii) Assumption of the Risk:

(1) Undercover Agents and informants

(a) Hoffa (1966) 

(i) No 4th Amendment protection for information confided to someone who turns out to be a police informant.  

(b) White (1971) (368)
(i) Police monitored frequency of radio transmitter carried on the person of an informant.  D argues that the gov’t should not be able to use an agent to do what it would be constitutionally prohibited from doing.

(ii) Assumption of the Risk doctrine: “one contemplating illegal activities must realize and risk that his companions may be reporting to the police.”

1. Court makes point of noting the special value of electronic recordings – they are accurate, and they remedy problem of witnesses who change their mind.
(iii) Harlan Dissent:

1. Argues that 3rd party monitoring of transmitter is more intrusive than having an informant, and therefore undermines the sense of security in dealing w/ others.  Therefore, a warrant is required.  

a. This is a form of cost-benefit analysis.

(2) Garbage

(a) Greenwood (1988) (374)
(i) Holding:  Warrantless police investigation of garbage on street is not a “search” 

(ii) Rationale:

1. Greenwood assumed the risk of exposure of trash by leaving it on a public street, readily accessible to animals, children, snoops.  Therefore, he did not have a reasonable expectation of privacy in the garbage.

a. Significance: If anyone could 

2. Note that Court does not rest its decision on the fact that the garbage was abandoned.  

(iii) Brennan Dissent:  “the mere possibility that unwelcome meddlers might open and rummage through the containers does not negate the expectation of privacy.”

iii) Open Fields:
(1) Police trespass on privately owned open fields is not sufficient to constitute a search.

(a) Oliver (1984)  

(i) Warrantless entry of highly secluded rural farm w/ posted “No trespassing” signs ( not a “search” 
(ii) Applying Katz, Court holds there is no reasonable expectation of privacy “out of doors in fields, except in the area immediately surrounding the home.”  (curtilage exception)
iv) Curtilage:

(1) The curtilage is the area surrounding the home where reasonable privacy expectations receive 4th Am protection

(2) Dunn four factor curtilage test:

(a) Proximity of the area to the home

(b) Whether area is within an enclosure surrounding home

(c) Uses to which area is put

(d) Steps taken by resident to protect area from observation

(3) Dunn –

(a) DEA agents had to cross several barbed-wire fences on 200 acre ranch to reach a barn that was located approx 50 yards from a fence surrounding the def’s home.  Agents then looked inside w/o entering barn and saw drug lab.  
(b) Holding: Barn was outside the curtilage and in an open field, so not a search.  

(c) Court rejected “first fence” rule 

(i) Gov’t favored bright line rule that curtilage extends no farther than the first fence surrounding a fenced house.  

(ii) Court held that this would diminish 4th Am protection for structures lying outside fence that are nevertheless used for intimate activities associated w/ home

(4) Dow Chemical (p. 386) (1986)

(a) Chemical plant was more like an open field than the curtilage.  So no Fourth Amendment protection from aerial photography.  

v) Aerial surveillance:

(1)  Ciraolo – 
(a) Police inspected backyard of a house while flying in a fixed-wing aircraft at 1,000 ft, and discovered marijuana.  

(b) Holding:  Aerial surveillance did not constitute a search, even though the yard was within the curtilage and a fence shielded the yard from street observation.

(c) Rationale:  It is not reasonable to expect constitutional protection from observation “in an age where private and commercial flight in the public airways is routine”

(i) Note that decision rests on knowing exposure doctrine – “the mere fact that an individual has taken measures to restrict some views of his activities [does not] preclude an officer's observations from a public vantage point where he has a right to be and which renders the activities clearly visible.”
(2) Riley – 

(a) Helicopter surveillance from 400 feet of the interior of a partially covered greenhouse.  Like the backyard in Ciraolo, the greenhouse was in the curtilage.
(b) Plurality Rationale:

(i) Any member of the public could legally have been flying at that altitude.  Had there been a law barring flight at that height, case might have had different outcome.  

(ii) Helicopter did not reveal intimate details connected w/ the house or curtilage.  

(c) O’Connor Concurrence in Judgment:

(i) Rejects argument from FAA regulations.  
(ii) For her, the only question is “whether members of the public travel with sufficient regularity” at that altitude.  
1. She would place burden of showing reasonable expectation of privacy on the defendant.

2. She finds enough evidence of flight at 400 feet to negate reasonable expectation of privacy.
(iii) Note that O’Conn is 5th vote.  
(3) Dow Chemical (p. 386) (1986)
(a) “Surveillance of private property by highly sophisticated equipment not gen’ly available to the public, such as satellite technology, might be constitutionally proscribed absent a warrant.”

(b) However, area here (a chemical plant) was more like an open field than the curtilage.  So no Fourth Amendment protection.  

(4) Kamisar
vi) Touching and Smelling:

(1) Bond – 

(a) Officer on bus squeezed the soft luggage that passengers had placed in overhead storage.  He felt “brick-like” object in the bag, and obtained consent to search the bag, discovering drugs.  

(b) Court holds that officer’s manipulation of the bag constituted a search.  

(i) Distinguished Ciraolo and Riley as involving only visual observation.  Physically invasive inspection is more intrusive.

(ii) Reasonable Expectation analysis:  Passenger expects other passengers may move his bag, but he does not expect they will feel it “in an exploratory manner.”

(2) Place (1983)
(a) Officers conducted “sniff test” of luggage by a narco detection dog.  When dog reacted, officers obtained warrant and discovered that bag contained drugs.

(b) Court holds that “sniff test” is not a 4th Am “search”
(i) Much less intrusive than a typical search.  

(ii) “Sui generis” search – only discloses presence or absence of narcotics (not the rest of the contents of the bag).  

(3) Caballes (2005)

(a) Officer makes legit traffic stop.  Another arrives w/in minutes with a dog, and conducts sniff test, which prompts examination of trunk, where police find drugs.

(b) Holding:  
(i) It is not necessary for the police to have a reasonable, articulable suspicion to justify dog sniff ( therefore dog sniffs are not regulated by 4th Am!

1. Use of a narco-dog during a legit traffic stop generally does not implicate legitimate privacy interests because it “only reveals the possession of contraband.”
(c) Dissents:

(i) Souter:  “The infallible dog… is a creature of legal fiction.”  Therefore, the sniff alert does not necessarily signal hidden contraband.  And this means that it makes sense to treat a sniff as a “search” subject to normal 4th Am regulation.  
(ii) Ginsburg:  

1. Decision clears the way for suspicionless dog-accompanied drug sweeps of cars parked on sidewalks and parking lots.  

2. But bomb-sniffing is different!
vii) Technology cases:

(1) Knotts (1983)

(a) Police attach tracking device to a drum of chemicals, and then use it to track the movements of a car carrying the drum.  

(b) Court holds this is not a search:  
(i) All of the information obtained could have been obtained through visual surveillance.  

(ii) Since a person travelling on public roads has no reasonable expectation of privacy in his movements from one place to the next, attaching drum is okay.  

1. This is based on a knowing exposure rationale
2. Search justification not means-specific.  

(iii) Monitoring a beeper in a private residence is not okay (Karo) (p. 381)

(2) Kyllo:

(a) Police use thermal imager to detect infrared radiation emanating from home.  Scan showed that certain areas of home were substantially hotter than rest of home and neighbors’ homes, and police concluded D was using high powered lamps to grow pot.  

(b) Court concludes use of imager is a search:  

(i) “Where… the Government uses a device that is not in general public use, to explore details of the home that would previously have been unknowable without physical intrusion, the surveillance is a “search” and is presumptively unreasonable without a warrant.”

(c) Rationale:

(i) Sanctity of the home:  “In the home… all details are intimate details.”  

1. Court refuses to limit the prohibition on thermal imaging to intimate details.   This would require court to distinguish what’s intimate and what’s not, and would also threaten to expose intimate details because of police mistake (the lady in the sauna problem).  
(ii) Don’t want to leave the homeowner at the mercy of advancing technology.  
(d) Note that court refuses to embrace the “through the wall” vs. “off the wall” distinction advocated by the gov’t – this argument sounds like the trespass rule that the Court rejected in Katz.

(e) Dissent (4 justices)

(i) Passive measuring of heat is not a search.  

1. There is neither a subjective expectation nor an objectively reasonable expectation that emitted heat waves will remain private.  

2. Nor were details of the interior of the home obtained – this was just an inference.  

3. Privacy interest is trivial.  

4. “General public use” standard is creates uncertainty, and threatens privacy down the road.  
viii) Methodology:
(1) Note different ways of answering the question, “what is a search?”

(a) Textualist – Justice Black in Katz
(b) Formal property concepts – Court doesn’t go down this road in Katz
(c) Justifiable reliance 

(i) Harlan’s two part test in Katz:

1. Had expectations

2. Expectation reasonable

(d) Assumption of risk – White 
(i) Idea of knowing exposure – can’t have expectation that police won’t discover conduct

(ii) Greenwood broadens assumption of risk – if anyone could discover (e.g. children, animals), then it’s not a search

b) Seizures
i) Rules
(1) When does seizure begin:

(a) Standard:  
(i) Under totality of the circumstances, would “a reasonable person would feel free to decline the officers’ requests or otherwise terminate the encounter” (Bostick)

(b) Tests:  

(i) Application of slightest force 
1. Control must be obtained through “means intentionally applied” (Brower)

(ii) Submission to show of authority

1. If no submission, then not seized (Hodari)

2. Encounter with the police is a seizure if you are not free to leave or otherwise terminate the encounter (Bostick)

a. Warning not required (Drayton)

(c) Per se voluntariness tests are disfavored (Bostick and Drayton)

(2) Who is seized:

(a) Passenger is seized when car is stopped.  (Brendlin).  
(3) Deadly force
(a) If seizure involves deadly force, must assess reasonableness (Garner)

(4) Length of Seizure
(a) A seizure that is initially lawful may become unlawful through excessive duration (Caballes)

ii) Bostick (1991)
(1) Police board bus and request D’s consent to search his luggage.  They advise him of his right to refuse.

(2) Holding:

(a) Court rejects state court’s per se rule that an encounter on a bus is presumptively a seizure.  
(b) Rule:  Court requires a totality of the circumstances test, in which the court must determine whether “a reasonable person would feel free to decline the officers’ requests or otherwise terminate the encounter.”
(i) Reasonable person test presupposes an innocent person.  Court rejects B’s argument that he must have been seized b/c no reasonable person would consent freely to a search of luggage containing drugs.  

(c) Result:  Remanded.  But court notes that guns were not brandished.  

iii) Drayton (2001)
(1) Issue:  Whether police must advise randomly-targeted bus passengers that they have the right not to cooperate with questioning and searches

(2) Holding:

(a) Police do not have to advise passengers.
(b) Instead, courts must evaluate voluntariness of consent by determining whether a reasonable person would feel free not to cooperate.  

(i) Did police give passengers “reason to believe that they were required to answer”?  

(ii) Factors to consider:  whether officer brandished weapon, left aisle free to permit exits, spoke in polite voice (vs. issued threat or command), tried to intimidate, physically touched the person.  Also, whether there were several officers or just one.

1. Mere displaying badge and wearing sidearm is insufficient to show involuntariness.

(3) Souter Dissent:  

(a) It’s obvious that no rational criminal defendant would ever consent if they thought they had a real choice

iv) Brower v. Inyo County
(1) Whether driver of stolen car was “seized” when police placed object in his path and he slams into it and dies.  (This is civil case for damages.)

(2) Court holds there was a seizure.  

(a) Scalia emphasizes that a seizure involves the “intentional acquisition of physical control.”  

(i) On this theory, P’s can recover only because the unreasonableness they allege consists in setting up a roadblock in such a way as to be likely to kill driver.  If P had had opportunity to stop voluntarily, but had negligently or intentionally driven into it, then no liability.

v) Hodari D.
(1) Hodari fled at sight of an approaching officer.  Officer pursued.  Threw away cocaine which officer picked up.  Officer then tackled and arrested.

(2) Rule:  

(a) Seizure requires either (1) slightest application of physical force or (2) submission to the assertion of authority.
(b) For submission to assertion of authority, there is no seizure if the suspect does not yield.  

(3) Result:  Hodari was not seized at the time he threw the cocaine.  Therefore, no suppression.  

(4) Rationale:  Compliance with police orders should be encouraged.  

(5) Note Scalia’s use of common law to define meaning of “seizure.”  This is in tension w/ Katz.  

vi) Brendlin (supp. 73) (2007)
(1) When police stop a car, the passengers are seized too.  

(2) Implication: When police stop a number of people in order to investigate one, all members of the group have been seized.  Police intent irrelevant.  

vii) Deadly Force
(1) Garner 
(a) Use of deadly force is a seizure.  

(b) Question is reasonableness:

(i) Suspect burglary not a violent crime.  No danger here.  

(ii) Majority of police depts have forbidden use of deadly force against non-violent suspects

(iii) Common law rule not applicable.  

(c) Rule:  Where officer has PC to believe the suspect poses threat of serious physical harm to officer or others, it is not constitutionally unreasonable to prevent escape by using deadly force.  

viii) Length of seizure 

(1) Initially lawful seizure may become unlawful “if its manner of execution unreasonably infringes interests protected by the Constitution,” by, for example, being prolonged beyond the time reasonably necessary.  (Jacobson, discussed in Caballes)

(2) Caballes – 10 min duration for traffic stop okay.  

2) Fourth Amendment: The “Traditional” Model
a) Search or seizure requires either:

i) probable cause plus either a warrant or an exception; or
ii) consent

b) Probable Cause - 

i) Definition:

(1) Evidence sufficient that a person of reasonable caution would believe that a crime has been or is being occurred.  (Brinegar)
(2) Note that this standard just looks at the likelihood of the crime, not the magnitude of the crime.  (But of course our intuitions are different depending whether crime is minor drugs, stolen baby, dirty bomb.)

ii) Probable cause is measured objectively.

(1) Devenpeck v. Alford (Supp. 75) (2004)

(a) Officer arrests man for taping their conversation, but this is not a crime in Washington.  There was, however, PC to arrest on ground of impersonating an officer.  

(b) Issue:  Whether an arrest is lawful when the criminal offense for which there is PC to arrest is not “closely related” to the offense stated by the arresting officer at the time of arrest.

(c) Holding:  Yes, arrest is lawful.  Court rejects “closely related” requirement.  

(d) Rationale:  Officer’s subjective state of mind is irrelevant to the existence of probable cause.  
iii) Group PC: 

(1) Pringle – 

(a) Officer stops car w/ three occupants for speeding.  Driver consents to search of car, and police find cocaine in back armrest.  No one admits to ownership, so cop arrests all three, including Pringle, the front-seat passenger.
(b) Issue:  Whether there was sufficient PC to arrest front-seat passenger.

(c) Holding:  Court finds that it was reasonable to infer that “all or any” of the occupants “had knowledge of, and exercised dominion and control over, the cocaine.”  
(2) Ybarra – 
(a) Police had warrant to search a bar and its bartender for drugs, but they also searched nine people in the bar.  

(b) Holding:  Mere presence in the bar (a public place) does not create PC.  
(3) Di Re – 

(a) Specific facts defeat the inference that all are involved 

iv) Police statements:

(1) Sworn statement by officer that “he has cause to suspect and does believe” that contraband is at particular location is insufficient to establish PC (Nathanson)

(2) Officer’s statement that he has received “reliable information from a credible person and do believe” that contraband is at location is also insufficient to establish PC (Aguilar)

v) Tips:
(1) General Rules:

(a) PC Formula:  Veracity (reliability in general) + Basis of knowledge + Sufficient Facts

(i) Sufficient Facts that crime occurred – satisfied if tipper says “they’re dealing drugs” as long as we have veracity + basis of knowledge

(b) Alternate PC Formula:  Tip + Corroboration

(2) Veracity and Basis of Knowledge assessed under Totality of Circumstances 

(a) Spinelli
(i) Go back and look at White’s concurrence

(b) Illinois v. Gates (1983)

(i) Anonymous letter tells police that the Gates sell drugs, and describes how they drive/fly to Florida to pick them up.  Letter gets a couple facts wrong.  Police surveilled Gates’ trip to Florida, and it mostly went as letter suggested.  Police obtained warrant and made arrest, discovering drugs.

(ii) Lower court found that police had not established PC adequately under Spinelli.  In its view, Spinelli required police affidavit for warant to show:
1. “Basis of knowledge” – the particular means by which the tipper came by the information given in his report to the police

2. Either the “veracity” of the affiant’s informant or the “reliability of the informant’s report in this particular case.”
3. Application:  Lower court found that there was no basis for concluding anonymous tipper was credible or what the basis for knowledge was.  

(iii) Holding
1. Court rejects rigid two-part test.  PC is a “practical, nontechnical conception” and is a “fluid concept” turning on the assessment of probabilities in a particular context.  

2. Veracity or reliability and basis of knowledge are “relevant considerations in the totality-of-the-circumstances” analysis.

a. Note how court hedges:  

i. “If, for example, a particular informant is known for the unusual reliability of his predictions of certain types of criminal activities in a locality, his failure, in a particular case, to thoroughly set forth the basis of his knowledge surely should not serve as an absolute bar to a finding of probable cause based on his tip.”

ii. “Likewise, if an unquestionably honest citizen comes forward with a report of criminal activity-which if fabricated would subject him to criminal liability-we have found rigorous scrutiny of the basis of his knowledge unnecessary.”

(iv) BF’s take:

1. Gates seems to say that significant level of Veracity can make up for low Basis for Knowledge, and vice-versa.  

2. But does not seem to say that you can have none of either – this is the difficult question.  
(3) Corroboration:

(a) Draper (discussed in Gates at 430)

(i) Informant provides detailed description of Draper and predicted he would be wearing light colored coat, brown slacks, black shoes, and walking “fast.”  However, informant gave no indication of his basis for knowledge.
(ii) Holding:  Because officer verified “every other bit” of the informant’s information, the officer had reasonable grounds to believe that the remaining bit was likewise true.  
(b) Gates
(i) Court holds that the letter was “corroborated in major part” by the police’s tracking of the Gates.   This corroboration “indicated, albeit not with certainty, that the informant’s other assertions also were true.”  

(ii) Court places emphasis on letter’s level of detail regarding future actions of third parties ordinarily not easily predicted.”

(c) BF questions what it is that corroboration offers – if they are innocent facts, we may just have a good liar.  

(d) Florida v. J.L.
(i) Anonymous tip not sufficient to frisk for gun.  

1. Call provided no predictive info and therefore left police w/ no means to test informant’s knowledge or credibility

a. Tip must do more than merely accurately identify a particular individual.  Corroboration must support reasonable suspicion of illegality.  

2. Court rejects “firearm exception” to anonymous tip reliability principles.  

a. Though bombs are different.  

(ii) Contrasts Alabama v. White – 

1. Anon tip asserting that a woman carrying cocaine and predicting that she would leave apt building at specific time, get in specific car, and drive to named motel.  

2. Terry stop became reasonable after police observation showed that the informant accurately predicted woman’s movements

(4) Self-verification
(a) Sheer level of detail can’t establish 
(5) Veracity
(a) Can be shown through:

(i) Statement against interest

(ii) Non-anonymous – false statement to the police

(iii) Reliability in the past – this is the classic.  

(6) Keep Good Faith exception to exclusionary rule in mind
c) Warrants:

i) Elements
(1) Neutral & Detached magistrate 

(2) Standard - Probable Cause

(3) Oath or affirmation reqt

(4) Particularity Reqt

(5) Execution – knock & announce

(a) Look back at notes for these elements

(b) Knock and announce

(i) Police have to do it, unless there’s reasonable suspicion to believe that knock and announce would endanger officers or permit flight or lead to the destruction of evidence
(ii) No suppression for knock and announce violation
ii) Standard of review:

(1) Gates says that warrants get substantial basis review:

(a) Duty of a reviewing court is to ensure that the magistrate had a “substantial basis” for concluding that PC exists in issuing warrant.  

(b) So what Gates says is “Get a warrant!” and then Court won’t look very closely.

(2) Ornelas holds that warrantless search get de novo review

(a) But there’s clear error deference to judges on factfinding and police officers on inferences drawn from experience.

(b) Get facts

(3) Rationale:  We have a strong preference for warrants.  

iii) Why warrants?
(1) Constit actually seems to think they are bad, and we rarely have ex ante review in the law.  So why?   

(2) Bogus reasons for pref for warrants:

(a) Neutral and detached magistrate – supposed to restrain cops who are hot on the chase and have strong incentives.  

(i) But studies show that most magistrates just rubber-stamp warrants.

(ii) Check not that valuable.

(3) BF better reasons:

(a) Anticipated reaction – Cops know the rules, and they know they’ll get permission, so they won’t ask in circumstances where evidence is very slim

(b) Judge incentive ex post – if judge already knows the outcome, they are likely to find reasonable search.  

(c) Difficult to put $ value on privacy – no tangible damage that can have a $ value attached (cf. losing an arm)

(d) Transaction cost

(4) Rationale for particularity:  Sofia talked about this
(a) Supports PC reqt – if police can’t specify thing to be searched, then doubtful they actually have PC
(5) Local rules

(a) States may have stronger local rules on warrants – during the day, 

(6) What if cops lie?  

(a) Hard to know if better to have ex ante or ex post regime

(b) May be an advantage to warrants to deter lying b/c cops more likely to make up things correctly

(7) What’s wrong w/ warrants?

(a) Too bureaucratically difficult

(b) Slows police down

iv) Anticipatory warrants
(1) Grubbs 

(a) Police arrange for controlled delivery of child porn tape.  They obtain anticipatory warrant w/ triggering condition.

(b) Doctrine:

(i) Need PC to believe triggering condition will occur
(ii) Need PC to believe that if the triggering condition occurs there is a fair probability that evidence of crime will be found in a particular place.  

1. BF criticism:  Why do we need PC to believe that the triggering condition will occur?   Who cares about this probability?  

(iii) Triggering condition need not be on the face of the warrant.  
1. You don’t have a right to see the warrant in the first place, and we can adjudicate after the fact.
d) Exceptions to the Warrant Requirement
i) Exigent Circumstances
(1) Doctrine:

(a) The Court recognizes an exigent circumstances exception to the warrant requirement.  

(b) Scenarios:
(i) “Hot pursuit” of a fleeing suspect (Hayden)

1. Potential harm to others (Stuart)  

(ii) Imminent destruction of evidence (Schmerber)

(iii) Police enter legally b/c of exigency but remain too long (Mincey)

(iv) Temporary seizure to secure warrant (McArthur)

(c) The scope of the search must correspond to the scope of the exigency that justifies it.  

(i) The “scope of search must … be as broad as may reasonably be necessary to prevent the dangers that the suspect at large in the house may resist or escape.”  (Hayden)

(d) The police can’t create their own exigency (Vale)

(e) Burden is on the state to demonstrate the existence of an exception (Chimel)

(2) Hayden (“hot pursuit”)
(a) Police obtain consent to search house for fleeing armed robber.  They find H upstairs and arrest.  They contemporaneously find guns and ammo, as well as his clothes in the clothes washer.

(b) Court lets all the evidence in.  

(i) Until the suspect is secure, the police may search for weapons in order to avert danger of the suspect (or another person in the house) using them.

(ii) As long as the police confine their search to places where they might find weapons, other evidence (here, the clothes) that they happen to find may be introduced.  

(3) Mincey 

(a) Drug arrest at home leads to shootout in which cop is killed.  Police then search the scene for four days w/o getting a warrant.
(b) Court finds exigency exception not satisfied – four days just too long.

(c) Court also rejects categorical “homicide scene” exception to the warrant requirement.  
(i) Rationale:  

1. There was a protected privacy right in the apartment – this was not forfeited by virtue of shootout.  

2. This would create slippery slope for other serious crimes (rape, robbery, etc.).  

3. Court rejects efficiency arguments.  

(4) Vale
(a) Police had arrest warrant for V b/c his bond increased.  While surveilling his home, they observed him engage in a drug sale in his front yard.  So they arrest in yard, and then proceeded to search his home w/o warrant.  
(b) Court suppresses evidence from the search:

(i) No exigency – no hot pursuit, no imminent destruction of evidence.  
(ii) Police continued searching even after satisfying themselves that there was no one in the house (who could have destroyed evidence).  

(c) Arrest on the street can’t create an exigency to search a house

(5) McArthur
(a) Domestic violence victim wife tells police that husband C has drugs inside trailer home.  Police keep C outside while one of them gets warrant.  They also observe his entries into the home.  
(b) Holding: Exigency justifies seizure.  

(i) Court emphasizes that restraint met exigency exception because 

1. the police had PC

2. the police had good reason to fear that M would destroy evience

3. police made reasonable efforts to balance law enforcement needs w/ privacy 

4. restraint was brief – two hours

(ii) Court distinguishes Welsh (suppressing evidence obtained from entry of home w/o a warrant to prevent loss of evidence – d’s blood alc level)

1. Welsh involved nonjailable offense

2. Temporary restriction on entry less serious than an intrusive police entry into home itself

(c) Dissent (Stevens):  Would hold that the seizure is unjustified b/c of the smallness of the crime.  
ii) Automobiles and Containers Therein
(1) Automobile Search Cases (no container issue)
(a) Scope:

(i) Searches can include the “integral parts of the automobile” such as the glove compartment and the trunk. 

(b) Exigency Rule:  Carroll (1925)

1. Court upholds intensive (cut up upholstery) warrantless search of car for contraband (alcohol) during Prohibition

2. Exigency Rationale:  Not practicable to secure a warrant because the vehicle can be quickly moved out of the jurisdiction.  

(c) Exigency & Impounded Cars:

(i) Highways - Exigency is assessed at the time the automobile is seized:

1. Chambers (1970) – 

a. Police stopped a car based on PC that occupants had committed armed robbery.  Police arrested suspects, then impounded car and searched it at the station. 

b. Court notes that, under Carroll, police could search the car on the road.  The decision to move the car to the station was reasonable, because of potential danger of searching on the road.  

(ii) Private Home -- No exigency where car is taken from driveway of private home and police had advance knowledge of car
1. Coolidge (1971) – note that we’re not sure this is good law
a. Police arrest man in his home and impound his car, which was parked in driveway.  They then searched car w/o warrant.  

b. Court found no exigency – there was ample opportunity to obtain a warrant prior to the seizure.

i. Here there was “no fleeting opportunity on an open highway after a hazardous chase, no contraband or stolen goods or weapons, no confederates waiting to move the evidence, not even the inconvenience of a special police detail to guard the immobilized automobile. In short, by no possible stretch of the legal imagination can this be made into a case where ‘it is not practicable to secure a warrant.’”
c. BF’s Takeaway Rule:  No exigency unless (1) you didn’t know you needed a warrant (unforeseeable need) and (2) you didn’t have time to go get one.  

(iii) Public Parking Lot 

1. Cardwell 
a. D comes to the station house, police arrest him, then seize his car in public parking lot.  Court upholds the (1) warrantless seizure of the car and (2) the search of its exterior.  

b. Seizure from parking lot:

i. The same concerns present in Chambers apply here:  exigency because D had been arrested and car constituted incriminating evidence, increasing potential for car’s removal.  

ii. Distinguishes Coolidge as being taken from driveway, which required entry on private property.  

iii. Exigency does not require seizure of car at first possible moment.  (Note that this seems to go against the unforeseeable need rationale of Coolidge.)
c. Search of the car:

i. Court upholds examination of tire and taking of paint scrapings from the from car’s exterior.  

ii. Rationale:  Court points to the “lesser expectation of privacy” in a car b/c its function is transport and its inability to escape public scrutiny.

iii. Limit:  Court emphasizes that nothing from the interior of the car and no personal effects were searched, and suggests that the 4th Amendment does protect the car’s interior.  

(iv) Need to make sense of this doctrine.  Not clear whether Coolidge good law.
(2) Container-in-Auto Cases
(a) Chadwick-Sanders cases prohibited all searches of containers:
(i) Chadwick - Court rejects use of automobile exception to search footlocker containing pot that D put into a car b/c of privacy expectations 
1. Note this threatens search of trunk.  Court distinguishes on ground that cars are registered with, and heavily regulated by the State.

(ii) Sanders (1979) – 
1. Suitcase in moving taxi can’t be searched – Exigency must be assessed at point immediately before the search  

(iii) Robbins – 
1. Two bricks covered in plastic – Chadwick/Sanders rule applies, prohibiting search w/o warrant.  
(b) Ross permitted searches of containers if there was PC w/ respect to entire car:
(i) Police had PC to believe Ross was selling drugs out of the trunk of his car.  They searched car and found closed brown paper bag which contained heroin.  

(ii) Rule:  Can search container in a car if there is PC with respect to whole car, but not if there is PC only with respect to the container (“car-general” vs. “container-specific” PC)
(c) Acevedo overrules Chadwick-Sanders rule 
(i) Police have PC w/ respect to bag in car.  Police stop car, search bag, find drugs.  Under Chadwick/Sanders the search is unlawful.
(ii) Holding:  4th Amendment does not compel separate treatment for auto search that extends only to a container.  
(iii) Rule (from Ross):  Scope of a warrantless search of a car is defined by the object of the search and the places in which there is PC to believe that it may be found.

(iv) Scalia concurrence:  
1. Invokes “reasonableness” rationale rather than auto exception.  
2. The search of a closed container outside a privately owned building, with PC to believe the container contains contraband, does not require a warrant in order to be reasonable.  
(3) Motor Homes
(a) Carney – 

(i) Rule:  Police do not need warrant to search “readily mobile” motor home in a public place.
(ii) Rationale:  
1. “Ready mobility” creates risk of loss of evidence ( exigency.  

a. Court notes that mobile home was not being used as a residence

2. Lesser expectation of privacy deriving from regulation of vehicles travelling the highways.
(4) Passengers’ Belongings and Persons
(a) Houghton (503) (1999)
(i) Police spot syringe in driver’s pocket, giving them PC to search car for contraband.  Issue is whether they can also search the belongings (here, a purse) of the passengers.   
(ii) Court (Scalia) says police may search passengers’ belongings:

1. Common law and precedent non-determinative

a. Ross rule does not distinguish b/w packages based on ownership

2. Balancing of privacy against police need:

a. Gov’t interest – Passengers’ property exception would invite passengers to claim everything as their own 

b. Passenger interest – Reduced expectation of privacy in cars travelling the roads b/c cars seldom contain personal effects and are subject to extensive regulation.  

i. Court distinguishes more invasive searches of passenger’s person.

ii. Court distinguishes Ybarra on ground that car passengers more likely to be involved in common enterprise (see Pringle)

c. Note that Scalia’s method is in tension w/ Katz’s reasonable expectation of privacy analysis

(iii) Dissent says that 

(b) Di Re (1948)

(i) Held that PC to search a car did not justify a body search of a passenger

(ii) Scalia in Houghton: Di Re and Ybarra turned on the “unique, significantly heightened protection protected against searches of one’s person.”  

(c) See also Pringle, above.  

iii) Plain View – 
(1) Plain view doctrine is exception to requirement that police need a warrant before they seize things.  (It is not a doctrine that justifies searches.)
(2) Elements of the doctrine:  
(a) The police may seize if:

(i) The criminal character of the seized item is “immediately apparent”

(ii) The police are legitimately on premises.  That is, they are not in violation of 4th Am at the time of the seizure.

(b) Note that inadvertent discovery is not essential, even if it will usually be present (Horton)
(3) Immediately apparent:
(a) Hicks – 

(i) Court holds that moving a stereo to see its serial numbers was not permissible.  Criminal character has to be immediately apparent w/o touching!

1. Note that this was a search based on exigency – shot through the floor.

(ii) However, the police could still have called in the serial numbers if they hadn’t moved the stereo.
(iii) BF would consider looking at the stereo a search for which the cops need PC (which they don’t have) 

(b) Dickerson – Sense of touch

(i) Terry stop – cop patted down man, felt object and manipulated it for a moment to determine what it was

(ii) Court suppressed, holding that an object can only be seized if the officer can immediately tell what it was.  

iv) Seizure of Persons – Arrest
(1) Doctrine:

(a) For felonies, the police may arrest someone in public without a warrant (Watson)
(b) For misdemeanors, the crime must have been committed in the officer’s presence for the police to arrest without a warrant

(i) The police may arrest for misdemeanors even if those offenses are non-jailable (Atwater) (2001)
1. Court leaves open possibility that arrest can violate 4th Amendment by being conducted in an unusual way (Whren), but this is minor exception.  

(c) In person’s home, the police need an arrest warrant (Payton)

(i) Note that police need “reason to believe the suspect is within” (Payton).  

(ii) Or more specifically, if the police make an arrest in someone’s home without a warrant, evidence resulting from that search can be suppressed.  This is because arrests are not quashed.  Only evidence is quashed.  

(d) In a third party’s home, the police need search warrant (Steagald)

(i) However, note that arrests are not quashed.  Only evidence is quashed.  

1. Note the interaction w/ standing doctrine
(2) Cases:

(a) Atwater
(3) Notes:
(a) Prompt Presentment - Once someone is arrested, they must be presented to a magistrate within 48 hours (City of Riverside v. McLaughlin)

(b) Common law permitted warrantless arrests for felonies, but the list of felonies was far smaller.  
(c) Watson rule motivated, in part, by litigation concerns – don’t want to litigate whether there was exigency in every case.  Police need bright line rule.  

(d) Arrest Warrant vs. Search Warrant 

(i) What’s the difference?

(ii) Do you need PC to believe person is at home to execute warrant there?

(e) US v. Cortez -- 

e) Search Incident to a Lawful Arrest
i) Early cases displayed a “remarkable instability” (Chimel)

ii) “Interests justifying search are present whenever an officer makes an arrest.  A search enables officers to safeguard evidence … and ensure their safety.”  -- Moore.  

iii) Searches of Homes Incident to a Lawful Arrest:

(1) Chimel
(a) Facts:  Police arrest C in his home for coin shop burglary.  They have arrest warrant not search warrant, but they search entire 3 room house anyway.  Court suppresses evidence they find.  

(b) Rule:  Police can search arrestee’s person and anything within his reach, but not the rest of the home.  
(c) Dissent argues for search of the whole house based on exigency theory – evidence likely to be destroyed following arrest.  But this fails to respect privacy interests of other occupants of the house.  

(2) Buie –

(a) Addresses whether police may engage in a “protective sweep” through a home
(b) Rules:

(i) Closets and other spaces immediately adjoining place of arrest from which attack could be immediately launched – police may search w/o PC or reasonable suspicion

(ii) Additional areas – there must be articulable suspicion that the area swept harbors an individual posing a danger. 

(iii) Limit:  Protective sweeps may extend only to a “cursory inspection”

iv) Searches of Person Incident to Lawful Arrest

(1) Robinson 

(a) Valid arrest for driving without a license.  Police search D and find cigarette pack containing drugs.  

(b) Court rejects argument that the search must be justified by the possibility of discovering evidence of the crime.  

(c) Rationale:  Arrests can always be dangerous, so police can always search (1) person and (2) area w/in person’s control.

v) Searches of Cars Incident to Lawful Arrest:

(1) Belton
(a) B was pulled over for speeding.  Officer saw marijuana on floor of car.  He arrested B and searched whole car, including containers.  Court upholds.  

(b) Rule:  When arresting an “occupant or recent occupant” of a car, police may search the passenger compartment, including any containers.  
(i) Note that there is no nexus requirement – can arrest for minor traffic offense like speeding (under Atwater) for which searching car would not produce evidence, but can search car anyway.
(2) Thornton (2004) (541)
(a) D is already out of the car at the time that the police arrest him (for drug offense).

(b) Police can still conduct a Belton search of the car 

(i) Court rejects “contact initiation” rule proposed by D, which would have permitted Belton searches only where police ordered occupants out of the vehicle, or initiate contact with them while they are within it.  
(ii) Danger flows from the fact of the arrest.  Court concerned that in some situations it will be safer for officer to conceal himself until the D has left his vehicle.  

(c) Note potential vagueness of “recent occupant” standard.  (How recent is recent?)

(d) Scalia concurrence:  Scalia rejects court’s rationale for its rule.  He would limit Belton searches to cases where it is reasonable to believe evidence relevant to the crime of arrest might be found in the vehicle.  
(i) Here, D had drugs on his person, so reasonable to believe additional contraband would be in his car.  

(ii) Note that this rule would undercut Chimel, and expand authority to search homes.   

(e) Stevens Dissent:  Belton should be confined to the narrow class of cases in which the suspect is in the automobile at the time the officer approached.  After arrest, officer’s safety not in jeopardy, so no search.    

(f) Note voting pattern: 

(i) Rehnquist, Thomas, Kennedy, Breyer

1. O’Connor joins but indicates she would support Scalia

(ii) Scalia w/ Ginsburg – questions Belton – would move to PC that evid in car std

(iii) Stevens w/ Souter 
1. Not clear whether they’d favor Scalia rule over Rehnquist rule.  

vi) Searches of Cars without an arrest are not permitted
(1) Knowles v. Iowa 
(a) Officer cannot conduct a full search based just on a ticket, even if he could have (under Atwater) arrested the D.  

(b) This is legal formalism!  Creates incentive for pretextual arrests.

vii) Searches incident to an arrest that violates state law do not violate 4th Amendment

(1) Moore (Scalia 2008)
(a) State law prohibits arrest for traffic violation, but cop makes arrest anyway and discovers incriminating evidence.  VA does not have state exclusionary rule.

(b) Court says that evidence does not have to be suppressed b/c no violation of the 4th Amendment.  4th Amendment is a floor not a ceiling.  Uniformity concerns.
(c) Methodology:

(i) Common law – Founders did not intend to tie reasonableness under 4th Amendment to statutory law

(ii) Reasonableness – 

1. Balance degree of intrusion against degree to which intrusion necessary to promote legit state interests
2. Application:  incorp state-law arrest limits would create lack of uniformity (cf. Atwater), would also create disincentives for states to provide greater protections.  
viii) Inventory Rule:
(1) The Court has held that when the police take a defendant into custody, they may search anything he has with him at the time of his arrest.  

(a) South Dakota v. Opperman – 

(i) Abandoned car is impounded and searched, and police find drugs.  D moved to suppress.  Court holds that warrant is unnecessary for inventory searches

(ii) Protect officers from bombs and protect property of those whose car is impounded

(b) Ill. v. Lafayette – 

(i) Court holds police can search bag of guy who’s been arrested and is going to prison.  

(2) Discretion is okay:

(a) Bertine – 

(i) Discretionary rule for police to either impound and search or lock the car up.  Court says discretion is okay where it is exercised “in light of standardized criteria, related to the feasibility and appropriateness of parking and locking a vehicle rather than impounding it.” 

1. So can’t exercise discretion based on suspicion.  

(ii) This is in contrast to prior cases, which emphasized importance of regular procedures.  

f) Consent Searches
i) Prosecutor bears the burden of showing that consent was voluntarily given (Schneckloth)

ii) 1st Person Consent

(1) Must be voluntary under the totality of the circumstances

iii) Schneckloth v. Bustamonte
(1) Court considers the meaning of “voluntariness” in the context of consent
(2) Rule:  Court must be voluntary under the totality of the circumstances.

(a) Police DO NOT have to issue warning that D has right to refuse consent, and prosecution need not show that the defendant knew he had a right to refuse consent.  
(b) Consent may not be coerced “by explicit or implicit means, by implied threat or covert force.”  Police may not use “subtly coercive” questions.  

iv) Scope of Consent Searches:

(1) Jimeno
(a) Standard for measuring the scope of a suspect’s consent is that of “objective” reasonableness – what would the typical reasonable person have understood by the exchange between the suspect and officer.  
(i) “the touchstone of the 4th Amendment is reasonableness”

(b) Application:  Court notes that police informed D that they would be looking for drugs in his car.  This makes it reasonable for police to conclude that scope included containers like the paper bag that contained cocaine

(i) Court notes it is not reasonable to assume consent of a locked briefcase based on consent to search car.  

(2) Wells – can’t pry open locked suitcase based on consent

v) Consent by lawfully seized defendants who have been released

(1) Robinette
(a) Rule:  A lawfully seized defendant need not be advised that he is “free to go” before his consent to search will be recognized as voluntary.

(i) Court rejects bright line rule that a citizen stopped for a traffic offense be advised that he is free to go prior to being asked for consent to search his vehicle.  

(ii) Court instead adopts “reasonableness” standard, in which the test for a valid consent is that the consent be voluntary, with voluntariness being a question of fact to be determined from all the circumstances.  

(b) Note:  

(i) Robinette appears to reject unifying the standard for voluntary consent with the standard of seizure in Bostick.  In court’s view a reasonable person can feel detained (hence seized), and yet may still be able to consent to a search.  

(ii) Robinette also reluctant to address pretext in the enforcement of traffic offenses (like Whren).  
vi) Third party consent:

(1) Third parties can consent to search if they have actual or apparent authority to authorize entrance.  

(a) Matlock – Co-occupant can authorize search.  Assumption of the risk rationale.

(b) Apparent Authority -- If police reasonably believed that person has authority to authorize entrance, then entry permissible

(i) E.g. landlord can’t but girlfriend at door w/ baby can

(ii) Rodriguez – Woman had key, invited police in to search while boyfriend was sleeping upstairs.  She was not resident, but it was reasonable for police to think that she was.

1. Assumption of the risk rationale

(c) However, note that apparent authority may not extend all regions of the home (e.g. a child might have power to consent to entry into foyer but not to search through parents’ bedroom)

(2) Express refusal by suspect negates third party consent
(a) Randolph (2006) (Souter)
(i) Objection of another occupant who is present at the scene and expressly refuses to consent makes it unreasonable for police to consent.

(ii) Rationale:  
1. Court rejects property law rationale.  

2. Instead, it holds that “widely shared social expectations” determine Fourth Amendment reasonableness in consent cases.
a. Disputed consent undercuts officer’s claim to reasonableness in the search.  
(iii) Note court’s fine line:  
1. “if a potential D with self-interest in objecting is in fact at the door and objects, the co-tentant’s permission does not suffice for a reasonable search, whereas the potential objector, nearby but not invited to take part in the threshold colloquy, loses out.”

2. HOWEVER, “so long as there is no evidence that the police have removed the potentially objecting tenant from the entrance or the sake of avoiding a possible objection, there is practical value in the simple clarity” of the court’s bright line rule.  
a. This seems like a good faith test.  Matlock okay b/c guy was arrested.  

(iv) Breyer concurrence – notes that reasonableness in this situation is based on totality of the circumstances.  

1. In domestic violence situation, entry following invitation would be reasonable, despite spouse’s objection.  

2. But here the police are just looking for evidence.  They did not claim PC + exigency.  In the event of PC, they could have secured the scene (McArthur) and come back with a warrant.  

(v) Roberts Dissent would follow Matlock’s assumption of the risk rationale.  

g) Pretext and Profiling
i) The Court is reluctant to use the 4th Amendment to prohibit pretextual practices

(1) Sokolow
(a) DEA agents use “drug courier profile” to make Terry stop at airport.  Profile included use of cash to pay for tickets, travelling under false name, short trip, source city destination (Miami), nervousness, no checked luggage.  

(b) Court upholds.  Marshall dissent worries about racial profiling.  

(2) Whren – 

(a) There was PC (traffic vio) and exigency (mobility) to stop car in “high drug area” w/ temp plates and youthful occupants.  Drugs were in plain view, so seizure was okay.

(b) Scalia rejects pretext standard.  Upholds PC as standard.  Will not inquire into subjective motives of officers.  
(i) D’s wanted to impose standard of whether reasonable police officer would have made stop for the reason given.  Scalia says this is too speculative and unworkable, since practices vary by area.  
(3) Hibble 

(4) People v. Kail (Ill. App. 1986)

(a) Successful EP challenge to the strict enforcement of laws against prostitutes.  Arrested for violating ordinance requiring bikes to have bells.  Inventory search turned up marijuana.  Court found no rational relationship b/w prostitution and bike bells.  

ii) Distinguish between proactive and reactive crimes:

(1) Brown v. City of Oneonta – 

(a) Crime committed in town, Af American suspect w/ cut hand, and 200 African Americans in the town are all interviewed by the police, who look at their hands.  
(i) Rule:  Police can act on suspect’s racial description in conducting an investigation.  Thus, no EP violation here.  

(2) Casebook authors admit that ongoing terror conspiracy dramatically undermines the distinction between proactive and reactive 
iii) Morales
(1) Anti-gang loitering law.  

iv) Brown v. Texas
3) Fourth Amendment: The “Evolving” Model

a) Terry and Stop and Frisks
i) Terry
(1) Holding:  Can “stop and frisk” based on reasonable, articulable suspicion that a crime is afoot.  
(2) Method:  Court looks to reasonableness.  This involves a balance of:

(a) The government interest in crime control and in officer safety

(b) Against the individual’s liberty interest

ii) Two questions to ask for Terry stops:

(1) Was the officer’s action justified at its inception (reasonable articulable suspicion)?  

(a) Permissible justifications:  Protection of the police officer and others nearby (Terry).  Intercept drugs (Royer).  
(2) Was the action related in scope to the circumstances which justified the interference?

(a) Scope:  Limited frisk of the outer body to determine whether suspect armed (Terry).  Can’t detain in room, but can use narco dog (Royer).  
(b) Dickerson – Plain feel case (lump in pocket)

(c) Duration – 15 min too long (Royer)
(d) Notes cases:

(i) Sharpe – pulling over a car is acceptable

(ii) Mimms & Wilson – can order passengers out for traffic stop

(iii) Dunaway – arrest exceeds scope of a permissible stop

(e) 8th Circuit cases:

(3) Question:  Is there different level of reasonable suspicion for stopping and for frisking?

iii) Reasonable Articulable Suspicion Cases

(1) Note also that Terry stops more permissible where there are reduced expectations of privacy (e.g. schools, airports) (J.L., airport cases)
(2) Drug Stops:

(a) Royer 

(i) R fits ‘drug courier’ profile (1 way ticket w/ cash, checked luggage).  Cops approach, ask for ID, find out he’s traveling under assumed name.  Detain him, went 40 yards to side room, detain for 15 min and search luggage, finding drugs.

(ii) Plurality Holding:  Suppress because detention in room more serious intrusion than permissible in Terry stop.  Police could have asked for his consent or exposed his bags to narco dog.  
(b) Sokolow
(i) DEA agents use “drug courier profile” to make Terry stop at airport.  

(ii) This passes reasonableness test.  

(c) Arvizu
(i) Reasonable suspicion satisfied where:

1. Vehicle was minivan (type used by smugglers)

2. Vehicle on dirt road used by smugglers

3. Trip coincided w/ shift change

4. Van slowed

5. Driver appeared stiff

6. Children waved abnormally, as if instructed

7. Children’s knees appear propped up on something

8. Van registered in area notorious for drug smuggling

(ii) Raises issue of how much credit to give to officer experience in interpreting when innocuous facts create suspicion.  

(3) Anonymous Tips:

(a) Florida v. J.L.
(i) Anonymous tip not sufficient to create reasonable articulable suspicion to frisk for gun.  

1. Call provided no predictive info and therefore left police w/ no means to test informant’s knowledge or credibility

a. Tip must do more than merely accurately identify a particular individual.  Corroboration must support reasonable suspicion of illegality.  

2. Court rejects “firearm exception” to anonymous tip reliability principles.  

a. Though bombs are different.  

(ii) Contrasts Alabama v. White – 

1. Anon tip asserting that a woman carrying cocaine and predicting that she would leave apt building at specific time, get in specific car, and drive to named motel.  

2. Terry stop became reasonable after police observation showed that the informant accurately predicted woman’s movements

(4) Flight from Police
(a) Ill. v. Wardlow – police can conduct Terry stop of a guy who’s fleeing from the police in a high-crime area.  

(i) Flight is the opposite of “going about one’s business” that was protected in Bostick ( reasonable suspicion exists
(ii) Terry accepts the risk that officers may stop innocent people.  
b) Katz Model vs. Reasonableness Model:

i) Katz:  

(1) Searches and seizures w/o PC and warrant are per se unreasonable

ii) Terry undermines this

(1) Houghton – Scalia says we look to common law and reasonableness

(2) Acevedo – Scalia ditto

(3) Atwater – Souter looks to reasonableness in arrest

iii) What does reasonableness mean?  BF suggests that it should be interpreted in light of the purposes of the 4th Amendment:

(1) Searches w/o adeq justification

(2) Searches that were arbitrary

(3) Searches that were discriminatory (subset of arbitrary)

(4) Searches that were overbroad, exceeded the necessary scope
c) Alternate Safeguards – Generality vs. Arbitrary

i) Camara – Court upholds quintessential regulatory search – for bad wiring.  Bad wiring makes houses burn down.  Much like regulation to keep rats out of restaurants.

(1) Need for Safeguards:

(a) Gov’t could search based on other rational criteria – e.g. age of homes, search each district sequentially, etc.  Generality = protection

(b) Gov’t could also search with cause, but it’s unlikely that gov’t will know where to search.  

(c) Gov’t can’t search based on police choice, but this raises concerns about police discretion.

ii) Contrast Prouse – 
(1) Cop wasn’t busy, so just pulled a guy over to check whether he has ID.  

(2) Court applies balancing test – gov’t int minimal, but no cause here, and unfettered police search.

(a) Court suggests it would be better if there were generality – everyone subjected to same thing.  Or every 10th person.

iii) Sitz – drunk driving road block.

(1) Court upholds suspicionless stops because:

(a) No discrimination or arbitrariness.  Generality of application.  
(b) Limited scope – short stops, couple mins max

(c) Purpose – to get drunks off the road so they don’t kill people.  

d) Special Needs Cases
i) Two-part inquiry:

(1) Does Special Needs exception apply?

(2) If yes, then warrant unnecessary and constitutionality turns on reasonableness.  Apply balancing methodology from Brown v. Texas (1979):
(a) Reasonableness of seizures that are less intrusive than a traditional arrest depends on a weighing of (1) the gravity of the public concerns served by the seizure, (2) the degree to which the seizure advances the public interest, and (3) the severity of the interference with individual liberty
ii) Schools 

(1) Basic question:  When the gov’t acts as a guardian and tutor the relevant question is whether the search is one that a reasonable guardian might undertake.  (Vernonia.)

(2) TLO  -- school & suspicion
(a) Busted by the teacher for smoking in the girls room.  Principal looks in girl’s purse.  

(b) Court says this search is okay w/o PC and warrant because school is in loco parentis.  Same protections don’t apply in school.  

(c) Blackmun concurrence noted that there may be “exceptional circumstances” in which “special needs, beyond the normal need for law enforcement, make the warrant and probable-cause requirement impracticable.”
(3) Vernonia – school & suspicionless search of athletes
(a) School district sees rise in drug problems, led by student athlete role models.  In response, district requires athletes to consent to random drug testing program.  

(b) Special Needs?

(i) Yes.  

1. This is “special needs” case because this is in school, and because school district does not submit testing results to police.
(c) Balancing Test:

(i) Gravity of the public interest: 

1. Very strong.  Schools have duty of care to students, b/c standing in loco parentis.  Gov’t wants to reduce use of drugs b/c power of addiction for youth.  

2. Prevents physical harms to athletes, and athletes role models.  

(ii) Degree to which seizure advances public interest:

1. Significant.  Prevents danger to athletes.  Role model theory.  

a. Court rejects “least intrusive means” argument, which would have required suspicion.  Not practical.  Raises stigma and litigation concerns.  

2. Alternative measures had not succeeded.
(iii) Intrusion:

1. Relatively small – athletes have lower expectation of privacy (locker room).  Girls behind closes stalls, but listen.  
(4) Earls 

(a) Extends drug testing to all students in competitive extracurricular activities.  
(b) Court rejects requiring district to demonstrate existence of a “drug problem” among those tested

(c) Applied Vernonia’s balancing factors:

(i) Nature of the privacy interest at stake

1. Rejected claim that non-athletes have higher expectation of privacy.  

(ii) The character of the intrusion

1. Virtually identical to those in Vernonia
(iii) The nature and immediacy of the gov’ts concerns, considered in conjunction with the efficacy of the policy in meeting these concerns.  

1. Substantial harm of childhood drug use provides immediacy.  Role model effect in Vernonia not critical.  

(d) Takeaway point:  Gov’t’s special powers in public school context tilts scales heavily in favor of constitutionality

(e) Breyer Concurrence:  Public school responsibility in loco parentis.  School board used the political process  (held hearings).  Individualized suspicion could lead to targeting of unpopular groups.  
iii) Probationers
(1) Griffin – probation officers may engage in warrantless searches of probationers’ homes on “reasonable grounds” (less than PC) to believe contraband present.  Warrant and PC requirements would prevent quick actions, which is inconsistent w/ state’s “special need” to supervise probationers.  

iv) Roadblocks
(1) ID checks

(a) Court suggests in dicta in Prouse that unlicensed driving could justify checkpoint.  Just struck down search b/c it was a totally arbitrary stop.  
(2) Drunk Driving Checkpoints Okay
(a) See Sitz, above

(3) Border Checkpoint Searches Okay

(a) Martinez-Fuentez – 

(i) Border search doctrine – Court upholds routine checkpoint stops on a highway leading away from the Mexican border.  Justified on a balancing rationale.

(4) Drug Dog Stops Not Okay

(a) Edmond 

(i) Town thinks it has a drug problem.  So they set up a roadblock.  Stop everyone for short period of time.  Drug dog around the car.  Turns out to be very productive – 9%.  

1. Secondary purpose:  Check IDs and for drunk drivers

(ii) Majority says this is not okay because the “primary purpose” is ordinary crime control
1. Under balancing test, law enforcement authorities pursuing “general crime control purposes at checkpoints” may only make stops when there is “some quantum of individualized suspicion.”  

2. Majority says that secondary purposes do not justify the searches

(5) Information Gathering okay

(a) Lidster
(i) Hit-and-run leads to death on Friday night.  Next week the police set up a road block 

(ii) Majority says that this is okay because this is about gathering information, not to apprehend the vehicle’s occupants.  
1. Information-seeking is not based on individualized suspicion.  

2. Balancing test:

a. Stops are likely brief, hence intrusion minimal.  Stops were systematic, hence no individualized stigma.  

b. Public interest satisfied b/c investigating crime that led to death

c. Checkpoints stops tailored – at particular time on one week later when shift gets off – likely witnesses.  

3. Note tension w/ the primary purpose rationale of Edmond
v) Gov’t Employer
(1) O’Connor v. Ortega
(a) Test of whether a public employer’s work-related search of its employee’s office, desk, or file cabinet complies w/ 4th Amendment is simply the “reasonableness of the search, under all the circumstances.  
vi) Border Searches
(1) Can detain in order to obtain med exam for cocaine in butt – 4th Amendment balance heavily favors gov at the border.  US v. Montoya de Hernandez.

(2) Can search and disassemble car at border to look for drugs in gas tank.  Court upholds b/c minimal privacy interest in gas tank.  US v. Flores-Montano.

e) Administrative Inspections of Heavily Regulated Industries
i) Camara – Court upholds quintessential regulatory search – for bad wiring.  Bad wiring makes houses burn down.  Much like regulation to keep rats out of restaurants.

(1) Need for Safeguards:

(a) Gov’t could search based on other rational criteria – e.g. age of homes, search each district sequentially, etc.  Generality = protection

(b) Gov’t could also search with cause, but it’s unlikely that gov’t will know where to search.  

(c) Gov’t can’t search based on police choice, but this raises concerns about police discretion.

ii) Burger (1987) (Blackmun)
(1) Warrantless search of an automobile junkyard conducted pursuant to a state statute falls within the exception to the warrant requirement for administrative inspections of pervasively regulated industries.

(2) Test:  

(a) Warrantless inspection of a pervasively regulated business will be deemed reasonable if three criteria met:

(i) Substantial gov’t interest informs the regulatory scheme

1. Here, deter auto theft.

(ii) Warrantless inspection must be necessary to further the regulatory scheme.  (E.g. would obtaining warrant tip off business owner?)

1. Cars pass through quickly – police must be able to inspect often

(iii) Program, in terms of certainty and regularity of application, must provide adequate substitute for a warrant.  

1. Statute must 
a. (1) advise owner that his property is subject to inspection w/in certain scope, 
i. Here, statute advises owners re regularity & scope & who can conduct inspection

b. (2) limit discretion of inspectors (time, place, scope).  

i. Here, only during business hours.  Records.  Vehicles.  

(3) Closely Regulated – junkyard fits criteria b/c must obtain license, maintain police book recording disposition of cars, make records and inventory available, display registration number

(4) Court rejects argument that an administrative scheme conducted by the police should be subject to warrant reqt.  Also rejects argument that warrant reqt should always apply when admin scheme overlaps in purpose w/ penal sanctions (here, both seek to deter auto theft).
4) Fourth Amendment: Enforcement

a) Exclusionary Rule Basics

i) Background:

(1) Weeks v. US - Court applies exclusionary rule to criminal cases in fed courts

(2) Wolf v. Colorado - Court incorporates the 4th Am to apply to the states

ii) Mapp v. Ohio:

(1) State courts must exclude evidence unlawfully seized.

(2) Court offers three rationales:

(a) If it weren’t for exclusionary remedy, 4th Am would be meaningless ( rights require remedies. 

(b) Silver platter doctrine – fed officials would bring their evidence to state courts 

(c) Judicial integrity:  Violation of 4th Am taints integrity of legal process 

(3) Missing rationale: Deterrence

(4) No coherent way to understand the application against the states except the constitution.  Court only has supervisory authority over the states.  

b) Standing

i) History:  
(1) Jones had held that the test was whether you were the target of the search
(2) Alderman unsettled this
(3) Rakas
(a) Guns under seat of a car following armed robbery.  But the car doesn’t belong to the occupants.  Court says they don’t have standing.  
(4) Rawlings (we didn’t read)
(a) D had no legit expectation of privacy in friend’s purse
ii) Minnesota v. Carter

(1) Facts:  Tip leads cop to peek through blinds for few minutes, sees several people bagging cocaine.  Two of the D’s left in car.  Cop calls HQ to initiate warrant.  Police stop.  

(2) Underlying constitutional issue is whether looking through the window was a search.  

(a) If it was, there was no PC, so later seizures were fruit of the poisonous tree.  

(b) Breyer says that the cop was outside the cartilage, so this was not a search, so no violation.  Other justices do not reach this issue

(3) Standing issue

(a) Majority (Rehnquist)

(i) If there was a search, then Thompson (the lessee) can challenge, but the other two persons in the apartment can’t

(ii) Rule:
1. “legitimate expectation of privacy” – this hearkens back to Katz
a. Difference from Katz – Katz was decided in terms of places where people have expectation of privacy.  
b. But following Rakas, standing doctrine decides legit expectation in terms of who you are.  
2. Court draws line b/w overnight guest (who has legit expectation) and someone who is only present for a short business transaction where there was no prior relationship.  
(b) Kennedy’s concurrence 
(i) Social guests:
1. “most, if not all, social guests legitimately expect” homeowners will exclude other’s for guests’ benefit and “where these social expectations exist… they are sufficient to create a legitimate expectation of privacy”

2. No legitimate expectation of privacy if connection to the home is “fleeting and insubstantial.”

(c) Scalia’s concurrence:
(i) Textual reading: “their… houses” ( no standing for any guests
(d) Ginsburg dissent:
(i) She would always protect guest – this protects individual’s choice to share home.  The invitation creates a reasonable expectation of privacy.  
(e) Vote Counting:  
(i) 5 votes for the idea that most social guests have legit expectation of privacy in another’s home
(4) Note:
(a) Court seems to adopt personal rights view of exclusionary rule.
(i) That’s why we engage in this analysis of legit expectation of privacy in other’s home
(b) Under deterrence theory of exclusionary rule, there would be exclusion any time police violate the 4th Amendment.  
iii) Payner
(1) Police invite banker out to dinner, then search through his bags to uncover documents about third-party suspect.  

(a) This was clear gaming of the rules.  But under standing doctrine it’s okay.

c) Fruit of the Poisonous Tree

i) Evidence must be suppressed if:

(1) The evidence was discovered as a result of an illegal search or seizure (but-for causation)
(2) Unless
(a) the causal chain between the illegal search or seizure and the subsequent discovery is too attenuated (proximate cause);
(b) the police also discovered the evidence through an independent source or would have inevitably discovered the evidence.  

ii) Wong Sun:

(1) Toy’s Case:

(a) Police lacked PC b/c no basis for confidence in informant reliability.  Toy’s flight down the hall is ambiguous conduct that does not corroborate.  

(b) Therefore, search was unlawful:

(i) D’s verbal statements have to be suppressed with respect to him. 
1. “verbal evidence which derives so immediately from an unlawful entry and an unauthorized arrest … is no less the “fruit” of official illegality than” physical evidence.   

(c) Fruit of the poisonous tree rule prohibits derivative use of statements

(i) Therefore, Ye’s heroin, which was found on basis of Toy’s statements, can’t be used in evidence against Toy

(d) Toy’s unsigned statement 

(i) Court declines to decide whether Toy was free on his own recognizance when he made the statement (attenuation issue)

(ii) Rather, Court notes that this and Wong Sun’s statement are the only piece of evidence against him, and invokes two principles:

1. Conviction must rest on more evidence than admission

2. Out of court declaration made after arrest may not be used at trial by partner in crime

(2) Wong Sun’s case:

(a) Arrest w/o PC

(b) But Wong Sun’s confession was not the fruit of his arrest – taint had been attenuated
(c) Yee’s heroin is admissible against Wong Sun – not the fruit of any wrongful action w/ respect to him (Standing!)
iii) Attenuation of Statements
(1) See Wong Sun, above

(2) Ceccolini (1978)
(a) Illegal search of an envelop reveals gambling activities.  Four months later, another officer, relying on earlier report, interviewed a clerk at the shop.  Clerk then provided testimony at trial.  

(b) Rule:

(i) Court rejects per se rule that the testimony of a live witness should never be excluded at trial b/c of 4th Am violation.

(ii) However, Court qualifies Wong Sun’s claim that statements and physical evidence should be treated the same way.  

1. “Witnesses can, and often do, come forward and offer evidence.”  

2. The greater the willingness to testify,  the greater the likelihood that she will be discovered by legal means and the smaller the incentive to conduct illegal search.  
(c) Application:  
iv) Independent Source Doctrine

(1) Even if there’s a direct causal chain, if the police did come to that evidence in a completely independent way, then it’s admissible

(2) Murray (p. 719)

(a) Police entered warehouse w/o warrant, and saw bales of marijuana.  They sought warrant based on PC, not mentioning they had entered the warehouse.  They then entered warehouse and seized everything.

(b) Holding:

(i) Can’t exclude evidence.  Court invokes independent source doctrine and inevitable source doctrine.

1. Indep source: Court says that later entry with warrant constituted independent source not connected with the initial illegality.

(ii) Rationale:  We want police to be in the same position they would have been in w/o illegal conduct, not worse off

(c) Incentives:

(i) D says that this creates strong incentive for police to cheat, b/c there’s no penalty.  But Scalia rejects incentives argument.  

(ii) Scalia rejects

v) Inevitable Discovery Doctrine

(1) Instead of indep source, where they did come to the evidence, the police would have found it

(2) Preponderance of the evidence standard

(3) Nix – Murder of 10 year old.  Body in ditch with police 2.5 miles away.

d) Impeachment
i) Rationale:  Integrity of the judicial process
ii) Walder
(1) Prosecution in a later case can use evidence suppressed from a prior arrest to impeach a witness who takes stand to testify in his own defense.
(2) Limits:
(a) Impeachment must be within the scope of the D’s testimony.  
(b) D must be able to deny the elements of the present crime, but if the D makes broader statements then prior suppressed evidence can come in.
(c) The prosecution can’t go fishing on cross-ex in order to create justification for bringing evidence in.  
iii) Harris
(1) Prosecution in the same case can use statements suppressed b/c of Miranda violation to impeach a witness who takes stand to testify in his own defense.
(a) “shield provided by Miranda cannot be perverted into a license to use perjury by way of a defense”

(2) How this works:
(a) D takes stand and denies making sale.  On cross-ex, he is asked whether he made the suppressed statements.  He says he can’t remember.  Judge lets the statements in for impeachment purposes to show his inconsistency (not for truth of the matter asserted).  
iv) Havens
(1) Suppressed evidence may be used to impeach false testimony given in response to proper cross-examination, even where the evidence does not squarely contradict the defendant’s testimony on direct examination.  
(a) The question on cross-examination just need to be within the scope of the defendant’s direct examination.  The cross-ex questions need to be “reasonably suggested by the D’s direct examination.”
(2) Application:
(a) On direct, D denied involvement in smuggling coke w/ another man who had tee shirt swatches sewn onto his clothing.   
(b) On cross-ex, Prosecution raised subject of the tee-shirt in D’s luggage which had missing swatches, suggesting his involvement w/ D.  This is clearly reasonably suggested by the direct exam Qs about cooperation w/ other man.  
(3) Harris and Havens undercut the Court’s statement that in Walder that a defendant must be able to deny the elements of the crime
v) James (727)
(1) Havens only applies to defendants, not to defense witnesses.  Prosecution can’t use suppressed evidence just because defense calls witness whose testimony is related to the suppressed evidence.  
e) Good Faith Exception

i) Leon
(1) Rule:  When officers act in reasonable, good-faith reliance on a search warrant that turns out to be defective, the exclusionary rule does not apply to evidence they seize.
(a) Court says exclusionary rule is judicially created, does not arise from the 4th Amendment itself.  Question of whether exclusionary sanction is appropriate is separate from question of whether 4th Amendment was itself violated.  
(2) Method:  To determine whether exclusion appropriate, court must weigh the costs and benefits of preventing use of inherently trustworthy evidence.  
(a) Costs of suppression – Guilty go free or get reduced punishment.  
(b) Benefits of suppression – Minimal where officers acted in good faith.  
(i) Deterrence rationale only applies to police.
1. Can’t deter magistrates, because we presume that they have no stake in the outcome.  
2. Court rejects “speculative” argument that suppression will deter magistrate-shopping by police.  
(3) Limits:  Officer’s reliance must be objectively reasonable.  
(a) Suppression appropriate if officer’s affidavit knowingly or recklessly disregarded the truth.  
(b) Or where magistrate “wholly abandoned his judicial role.”  
(c) Or where warrant so facially deficient w/ respect to PC or particularity of things to be searched/seized that reliance on it unreasonable. 
f) Note compatibility of Leon with Gates 
i) Gates is about giving deference to magistrates’ warrant rules

g) Knock-and-Announce Exception:
i) Hudson v. Michigan (Scalia)
(1) Violation of the knock-and-announce rule does not lead to suppression.  (So no fruit of the poisonous tree.)
(a) Knock-and-announce rule:  Already has exigency exception and destruction of evidence exception

(2) Inevitable discovery:

(a) There’s no but-for causation – if police had not violated the rule, they still would have inevitably discovered the evidence

(3) Attenuation

(a) Scalia alters def’n of attenuation – no longer just about attenuated causation, but now also occurs when the interest protected would not be served by suppression of the evidence obtained

(b) Interests protected by rule are life, liberty, privacy, not the preservation of evidence from the view of cops

(i) Scalia makes very clever argument that knock and announce is different from all other 4th Am rights, which are about the preservation of evidence

(4) Balancing

(a) Costs of exclusion are considerable – 

(i) Cops get overdeterred, wait too long, leading to police injury and destruction of evidence

(ii) There will be a lot of litigation 

1. Though note that this would apply to reasonableness cases!

(b) Benefits of exclusion are minimal–

(i) Cops won’t violate the rule very much

(ii) There are attorneys fees to provide for damages

(5) Dissent:  this case should have been a valid exception to the knock and announce rule

h) Alternative Remedies

i) Money damages

(1) States almost completely immune under 11th Am

(2) Municipal gov’t not immune under 11th Am, but there’s only immune if conduct is result of official municipal policy

(a) E.g., if there’s a policy that 

(3) Officers can raise good faith immunity defense.  But if officer violates clearly established right then you can win. 

(a) But cops are not deep pockets.  And lawyers won’t take case.  

(4) Indemnity – 

(a) Situation of municipality indemnifying officers for 4th Am violations – may affect level of deterrence

(b) If municipality indemnifies, then officers may be more willing to commit violations and be aggressive.  

(c) Though if municipality is not well-off it may avoid policing in certain areas altogether

ii) Injunctions

(1) Lyons – LAPD uses chokehold as means of subduing suspects.  

(a) Court says there’s no likelihood of repeat choking of Lyons.  

(b) So hard to get an injunction.  

iii) Punish cop – administratively or criminally

(1) Doesn’t work under personal rights theory (no remedy for victim).  

iv) Deterrence is complicated thing.  

(1) It can be both general and specific.  

(a) It’s sometimes argued that police not deterred by exclusionary rule b/c they get measured by arrests, while prosecutors rely on win rates.  

(i) But BF thinks this doesn’t work – systemic exclusion.

(b) But there’s a danger of overdeterrence – don’t want cops to play it too safe.
5) Fifth Amendment

a) Rationales for the Amendment:

i) Compulsion – 

(1) Note that if we’re just concerned about the state putting pressure on people, we have the Due Process clause.

ii) Reliability – 

(1) When squeezed to testify, people may give unreliable responses.

(2) Problem:  If this were just about reliability, we could just have corroboration requirements.  So this can’t be the whole explanation.

iii) Autonomy/Self-Expression/Privacy – 1st Amendment connection – 

(1) Note historical origin of punishing heretics and political dissidents.  Seems to tie into autonomy interests.  

iv) Trilemma – Incriminate, Lie, Say nothing

v) Adversarial system rather than Inquisitorial system –

(1) Inquisitorial system – have an investigator whose job it is to find the truth.  

(2) Both systems need safeguards.  

(a) E.g. we have notice and PC requirements

vi) Dignity - You shouldn’t have to be the vehicle for your own undoing

b) Three key terms:

i) No person shall be compelled 

ii) to be a witness 

iii) against himself.  

c) Immunity Cases – Making someone testify “against himself” 

i) Black letter law:  

(1) State can compel you to testify so long as they immunize you.  

(2) The immunity must extend to the use and derivative use (but not necessarily to the transaction).  

(3) The burden is on the gov’t in subsequent prosecution to show no use or derivative use.  

ii) Burr – 
(1) Court endorses principal that witness gets to determine when the privilege should be invoked

(a) Immunity cases pull back from this broad right.  

iii) Counselman – 

(1) Court strikes down an immunity statute which barred use of testimony, but did not bar derivative use of testimony.

iv) Congress responded by passing statute that provides transactional immunity 

(1) Court upheld in Brown v. Walker – as long as there is transactional immunity, then the person can be forced to testify

(a) Dissent (Field):  Compulsory testimony would expose witness to “infamy and disgrace”

(2) Ullmann (1956) – 

(a) Communist case – 

v) Kastigar v. United States 
(1) Holding:  The privilege only mandates bar of use and derivative use in immunity cases.

(a) This preserves gov’ts ability to prosecute by showing that none of their evidence derived from your testimony (similar to independent source)

(b) The burden is on the gov’t in subsequent prosecution to show no use or derivative use.

d) “To be a witness”

i) Court draws line b/w testimonial/non-testimonial 

ii) Schmerber 

(1) Police officer requires drunk driver’s blood sample be taken – no warrant, no consent

(2) 5th Amendment Claim:

(a) There is compulsion, including violation of the “inviolability of the human personality”

(b) BUT blood withdrawal is not “testimonial.”  “There is a privilege bar against compelling “communications” or “testimony.”” 

(i) Likewise, fingerprints and photographs and voice exemplars and modeling clothing aren’t protected.  
(ii) However, can’t compel lie detector to obtain physical evidence, b/c responses are “essentially testimonial.”  

(iii) Note that the cruel trilemma doesn’t apply to situation involving physical evidence like blood.  

(c) It’s very hard to draw reasonable lines b/w all of these.  This points up that the blood withdrawal may be better analyzed under 4th Amendment.

(3) Note also 4th Amendment argument: 

(a) There was PC, and exigency (b/c blood alcohol level would drop over time)

(b) Reasonableness:

(i) Analysis:  

1. The withdrawal was done reasonably – by a medical professional, in a hospital, etc.

2. Contrast Winston – can’t take out bullet

3. Contrast Garner – can’t shoot subject

iii) Drunken Conduct

(1) Muniz (785)
(a) Roadside questioning admissible.  Berkemer.
(b) Physical sobriety tests admissible ( non-testimonial.  
(c) Questioning:

(i) Booking question exception applies to first seven questions.
(ii) 6th Birthday Question:

1. Marshall – all questions are testimonial

2. *Plurality (Brennan) – Q requires testimonial response b/c it creates a trilemma situation.  Coercive environment precluded option of staying silent.  Choice was to incriminate himself by admitting he didn’t know or answering untruthfully by guessing incorrectly (which would also be incriminating).  

3. Dissenters – question is equivalent to physical testing (e.g. “stand on one leg”).  If police can examine blood (Schmerber) to determine blood alcohol level, they should be able to examine mental functioning for the same purpose.  
iv) Note two theories of “testimony”:
(1) Compulsion to use your mind – Stevens in Doe (p. 783)

(2) Communication must itself relate a factual assertion or disclose info  -- Majority in Doe.  

e) “Compelled” – Common Law

i) At common law, the test for self-incrimination was voluntariness.   The Court adopted the common law test under the 5th Amendment in Bram.  
(1) Standard:
(2) Problem:  Difficulty of knowing what constitutes an act of free will.  

(3) So Court shifts its focus from the will of the D to the conduct of the police
ii) Cases:  Add standards!
(1) Bram -- Naked sailor case

(2) Brown v. Miss. -- D’s whipped w/ leather straps and confess

(3) Ashcraft
(a) 36 hours interrogation w/o breaks ( coercive

(4) Watts

(a) Several days of intense questioning w/ no breaks ( coercive

(b) Jackson dissent:

(i) Tension b/w liberty and solving crime.  

(ii) Object of trial is to get at the truth.

iii) Problems:  

(1) These voluntariness cases were not yielding clear rules for what police could do.  They were too fact-based.  And the facts all occurred in the station house, and the police could gin up a story for trial, which the state court was going to buy

(2) Note also that the Warren Court had lost all faith in the state courts.

f) “Compelled” – Miranda

i) Escobedo

(1) D asks for a lawyer, the lawyer is in the station house, but the police don’t let him see the lawyer.
(2) Court holds that any statement made under this circumstance is not voluntary. 
(a) What’s the status after Miranda?
ii) Miranda Warnings
(1) Evidence obtained w/o warnings + valid waiver will be suppressed

(2) Warnings:

(a) Right to remain silent

(b) Anything you say can and will be used against you in a court of law 

(i) Alerts to adversarial process

(c) Right to an attorney
(d) If you don’t have an attorney, one will be provided for you
(3) Court is somewhat flexible about precise language police use (see p. 859-60) – e.g. “if and when” you go to court you’ll get an attorney

iii) Miranda’s Two Prerequisites:  Custody & Interrogation
(1) Custody
(a) Miranda warnings only required if you’re in custody.  Custody is not the same thing as being in the station house.  

(b) Orozco
(i) Facts:

1. Fight outside a bar around midnight.  Shot fired, killing a man.

2. Police go to boardinghouse of suspect, and surround him in his bedroom, announce that he’s under arrest, and then interrogate him in his bedroom.

3. Police argue that this falls outside of Miranda protection b/c he’s in familiar surrounding.  Court rejects!

(ii) Rule:  Miranda applies if you are in custody.  Being in the station house is not decisive.

(iii) Standard

(c) Beckwith
(i) IRS comes to guy’s house to question him in the morning.  They politely question him for a couple hours in his living room.  Then he drives to his office and finds documents for the police.

(ii) Holding:

1. No requirement of a warning, because B was not in custody.  

2. There was no compulsion here comparable to the pressures prohibited in Miranda.

(d) Mathiason (1976)
(i) Police officer invites suspect into station house b/c he has something he wants to discuss.  Officer informs him that he is not under arrest.  Then he questions him for 5 minutes, the guy confesses, and then he Mirandizes him and tapes another confession.  Then he lets the guy leave again.  
(ii) Holding:

1. Being in station house not sufficient to be in custody – he was ‘free to leave’.  So not entitled to Miranda protection.

2. Moreover, officer’s false statement regarding fingerprint found at scene does not trigger Miranda either.

(iii) Note that Court is not willing to determine what’s inherently compelling, but rather is going to determine whether the D is in custody.  

1. This is a formalistic bright-line rule.  (Which was exactly the point of Miranda – didn’t want to have to resolve voluntariness constantly.)
(iv) What is standard here?  Objective reasonable person?
(e) Murphy
(i) Confession to therapist of old murder.  He had to go regularly.  Therapist told probation officer.  HeHe He was supposed to tell the truth to probation officer, and he did in fact confess when confronted.  (Never received Miranda warning.)

(ii) Court holds that M was not “in custody” and was free to leave

1. Moreover, court compares custodial interrogation to 

2. This is a categorical approach – for situations that don’t look like custody, the court is going to apply a different rule.  (This also seems to be the rationale of Berkemer.)

(2) Interrogation
(a) To qualify as interrogation:
(i) Someone the suspect knows to be a police officer
(ii) Must pose express questions or their functional equivalents.  
(b) Statements made w/o warnings are suppressible:
(i) Unless:
1. You’re on the roadside
2. The questions are booking questions
(c) Express Questioning or its Functional Equivalent
(i) Innis 

1. Police arrest guy for murder w/ shotgun.  They give him Miranda warning, and he asks for lawyer.  Then the police say ‘it would be a shame if a handicapped girl found that shotgun and shot himself.’  So the D says, “turn the car around, and I’ll show you where the gun is.”

a. Thus, the D invoked his right, and the issue is whether he was interrogated after invoking his rights.

i. Note that the concern here is over police use of compulsive tactics.

2. Rule:  

a. Interrogation only includes “express questioning or its functional equivalent.”  This includes “any words … that the police should know are reasonably likely to elicit an incriminating response from the suspect.”

b. Functional equivalent:  “the definition of interrogation can extend only to words or actions on the part of police officers that they should have known were reasonably likely to elicit an incriminating response.”

c. The Innis test focuses primarily upon the perspective of the suspect.  (Muniz)
3. Holding:  D did not need to be Mirandized.

a. Court says that D was not subjected to functional equivalent of questioning

i. No indication that D was particularly susceptible to an appeal to his conscience

ii. No indication that D was unusually disoriented or upset

iii. Since these were “a few offhand remarks,” we cannot say that the officers should have known that it was reasonably likely that Innis would so respond. 

4. Stevens Dissent

a. “the definition of ‘interrogation’ must include any police statement or conduct that has the same purpose or effect as a direct question.”

i. Miranda should apply any time the police do something that makes the suspect think that a reply is required.  The form of the statement is not decisive.  

(d) By someone you know to be a police officer
(i) Miranda requires that suspect know that they’re talking to a cop.  

(ii) Perkins

1. Questioning of person by undercover while person is in custody constitute a Miranda violation
2. Note that this would not be okay under the 6th Am.  

(e) Roadside questioning exception:

(i) Berkemer  

1. Trooper pulls over car.  Arrests driver for driving under the influence.  At scene, he made statements prior to arrest.  Then he made statements at station house.  Test for blood alcohol doesn’t work, so police need to use the statements of D.

2. Two issues:

a. Does Miranda apply to arrests for misdemeanor traffic offenses?

i. Yes.  Court wants bright line rules.  If you’re in custody, then Miranda applies.

b. Is questioning at a traffic stop custodial interrogation.

i. No.  Roadside questioning does not get Miranda protection.

ii. Rationale:  Not at the mercy of the cop, you’re in public, etc.
(f) Booking question exception
(i) Muniz (p. 857)

1. Plurality says that booking Q’s fall into an exception to Miranda and therefore don’t need to be suppressed.
(3) Miranda Waivers without invocations
(a) Standard:  “a knowing and intelligent waiver”

(b) Miranda:
(i) Burden on the gov’t:

1. An “express statement that the individual is willing to make a statement and does not want an attorney followed closely by a statement could constitute a waiver.”

2. Can’t be “presumed simply from the silence of the accused after warnings are given or simply from the fact that a confession was in fact eventually obtained.”

(ii) Evidence negating inference of waiver:

1. “lengthy interrogation or incommunicado incarceration” = ‘strong evidence’ that there was not a valid waiver

2. Evidence that D was “threatened, tricked, or cajoled into a waiver will, of course, show that the D did not voluntarily waive his privilege.”

(c) Butler lowers the bar:
(i) Refuses to sign form, but agrees to talk.  

(ii) Rule:

1. Express written or oral statement is “strong proof” of waiver’s validity, but is neither necessary nor sufficient

2. Court must presume no waiver, but in some cases waiver can be “clearly inferred from the actions and words of the person interrogated.”

(d) Colorado v. Spring 
(i) Miranda waiver valid even though D was not apprised of every alleged crime with respect to which the police intended to interrogate.  

1. “Mere silence” by the police as to the subject matter of the interrogation is not “‘trickery’ sufficient to invalidate” waiver.  

(e) Lawyer can’t invoke on your behalf
(i) Moran v. Burbine:  

1. Family sends lawyer to station.  Lawyer insists on seeing client.  Cops lie and say he’s not being questioned.  While being questioned, suspect confessed.  Suspect never invoked right to counsel.  

2. Court said that this is constitutional.  

(4) Miranda Waivers after Invocations:  

(a) Right to Silence:

(i) Miranda:  

1. Interrogation “must cease” if the “individual indicates in any manner, at any time prior to or during questioning, that he wishes to remain silent.”  

(ii) Mosley:

1. D invokes right to remain silent.  Police wait two hours, give a fresh set of warnings and come back to talk about another crime.

2. Test:  Whether D’s right to remain silent has been “scrupulously honored”

a. Asking about other crime not decisive.  
(b) Right to Counsel:

(i) Miranda:  

1. “if the indiv states that he wants an attorney, the interrogation must cease until an attorney is present.  At that time, the individual must have an opportunity to confer with the attorney and to have him present during any subsequent questioning.”  

(ii) Note that invocation of the right to counsel does not create an immediate right to an attorney.  Requires only that the police must stop questioning upon invocation.  
(iii) Invocation must be unambiguous:

1. Suspect must “unambiguously request counsel” such that “a reasonable police officer… would understand the statement to be a request for an attorney.  Davis v. US.  

2. Smith v. Illinois – 
a. Police tell D he has right to consult w/ a lawyer.  He says “yeah, I’d like to do that.”  But then instead of stopping, police proceed to finish reading rights, and ask whether he wants a lawyer, and he says “yeah and no, uh, no I don’t know what’s what really.”  But then he agrees to talk.   

b. Court strikes down – this violates Edwards
3. Conn. v. Barrett:

a. D agreed to talk to the police, but he refused to make a written statement w/o counsel present.  This does not constitute invocation.  

b. Note that this raises concerns about non-assertive groups (e.g. female suspects)

(iv) After invocation, the suspect must initiate
1. Edwards:

a. E asserted his right to counsel by saying “I want an attorney before making a deal.”  Police stopped questioning, but came back the next morning to confront him, and they obtained incriminating admissions.  

b. Rule:  Once right to counsel invoked, a valid waiver cannot be established by showing that the suspect responded to police-initiated questioning.  Instead, the suspect must initiate any further interaction.  
2. Initiation defined:

a. Bradshaw (splintered court) 

i. Plurality + Powell find initiation where D says “Well, what is going to happen to me now?” prior to being moved.  Officer made warning that D did not have to talk.  Officer then suggested polygraph, D took, then D confessed.  

ii. Plurality: D “evinced a willingness and a desire for a generalized discussion about the investigation”
(v) No interrogation after D confers w/ counsel
1. Minnick – Court found violation of Edwards where D invoked his right to counsel, consults w/ counsel, and is then questioned.  
a. In this situation, all incriminating statements are presumed involuntary.  

b. Concern that “persistent attempts” to get waiver = coercive
(vi) No interrogation about another crime after invocation
1. Arizona v. Roberson – D arrested, invokes right to counsel.  Three days later, officer comes by about another crime and obtains confession.  Court finds statements inadmissible under Edwards.  
(5) Miranda Suppression Rules:

(a) Statements:

(i) Suppress statements made in response to custodial interrogation when no Miranda warning + waiver 

(ii) Public Safety Exception
1. Quarles
a. Three pieces of evidence following arrest:  “Gun’s over there,” the gun itself, and post-Miranda questioning

b. Statement about gun – Under classic Miranda, this would not come in.  But court creates “public safety exception” permitting gun to be admitted.  

i. Threat to public safety is outweighs the need for the prophylactic rule protecting the 5th Am privilege against self-incrimination

c. Gun comes in too, b/c no poisonous tree.  
(iii) Cat out of the Bag
1. Elstad (O’Connor)
a. Cops come to house of suspected thief.  They question in his living room, he makes admission that he was there.  Then they take him to station, Mirandize, he confesses.  

b. First statement does not come in b/c it was custodial interrogation
c. Second Statement, made after proper warning, is admissible

i. Court rejects “cat out of the bag” psych theory that the impact of having made the first statement effectively compelled the 
ii. Court also rejects “fruit of the poisonous tree” argument
iii. Court also rejects argument that waiver was improperly obtained.  
2. Seibert – 
a. Police deliberately employ strategy of obtaining confession, then Mirandizing, then use pre-warning statements (didn’t you just tell me X?) to obtain confession.  

b. Kennedy & Breyer:  Good faith:

i. Kennedy concurs in J:  Admissibility of postwarning statements should continue to be governed by the principles of Elstad unless the deliberate two-step strategy was deliberately employed.  

ii. Breyer:  Wants a good faith test.  

c. Plurality: 

i. Objective real choice test.  

ii. Consider relevant facts in determining whether Miranda warnings delivered midstream could be effective enough to accomplish their object:  

iii. Completeness of the Qs, timing, setting, continuity of personnel, continuity of the two sessions

iv. Note that this sounds a lot like what the court rejected in Elstad (fruit of the poisonous tree)!

d. O’Connor dissent:

i. Remands for voluntariness analysis of the 2nd Statement.  

ii. Taint dissipated through passing of time and change in circumstances

iii. Also says police can’t exploit first statements

iv. Note that it’s not at all clear how different this is between Plurality’s approach

v. Rejects intent-based test advocated by Kennedy

(b) Physical Evidence is Not Excluded for Miranda Violations
(i) Patane 
1. Rule – Phys evidence that is obtained as the result of a Miranda violation is admissible as long as there was not compulsion that rendered the statement involuntary.  
2. Plurality:  Thomas, Rehn, Scal:  5th Am is a prophylactic rule that sweeps beyond actual protections of Self-Incrim Clause.  5th Am exclusionary rule only applies to statements at trial.  Gun is not a statement.  

a. Physical fruits reliable
i. Note that this is inconsistent w/ our other rules – we could corroborate statements and show that they’re reliable

b. Physical fruits non-testimonial
3. Concurr: Kennedy, O’Conn:  

a. Physical fruits do not run risk of admitting into trial an accused’s coerced incriminating statements.  

b. Can’t justify suppression of physical evidence on a deterrence rationale.

4. Dissent:

a. Souter:  Majority undercuts deterrence effect of Miranda.  

b. Breyer:  Wants a good faith exception.  

(ii) Fruits of actually compelled testimony cannot come in (NJ v. Portash) (p. 913)

(6) Constitutional Status

(a) Dickerson

(i) Court confronts really old statute that put the voluntariness statute back into effect.  This question looks harder after quarles, elstad, and harris
(ii) Holding:

1. Miranda is a Constitutional rule

a. B/c we apply it against the states

b. But court doesn’t say that every violation of Miranda = compulsion

(iii) Scalia Dissent:

1. Thinks that the majority is trying to have things both ways.  Either confession obtained in violation Miranda is compelled in violation of the Constitution (which the majority is not willing to say), or it isn’t.  If it isn’t, then Congress should be able to legislate on the subject.

(iv) Alternative theory:

1. Prophylactic – need it as a rule not because there’s compulsion in every case, but because there’s a high likelihood

6) Sixth Amendment

a) Right to counsel at trial.  Attaches at the start of proceedings.  

b) Deliberate Elicitation (vs. luck and happenstance)
i) Massiah
(1) D arrested for drugs and indicted.  Police got co-conspirator to plant bug in his car.  

(2) 6th Amendment Test:

(a) Deliberate elicitation – State cannot deliberately elicit statements after indictment/initiation of proceedings.  

(3) Note:  

(a) Note that there’s no 4th Amendment problem – White’s assumption of the risk rationale.

(b) Is there a 5th Amendment problem?  No.  Perkins.  (?)

(4) Thus, Massiah leaves unprotected the space b/w arrest and indictment or presentment.

(a) Another case required prompt presentment.    

(b) Thus, in Miranda, the Court is trying to protect this gap in time b/w arrest and the start of formal proceedings.  

ii) Statements obtained as a result of “luck and happenstance” are not suppressed.  

(1) E.g. hypo re bug in the wall in prison cell.  

iii) Brewer v. Williams (1977)

(1) Police arrest man for abduction of girl.  Counsel made agreement w/ police not to talk to the W on drive from one town to other.  Police did not directly question, but gave Christian burial speech.

(2) This violates the right to counsel.  

(a) Leaming “deliberately and designedly set out to elicit information from W just as surely as … if he had formally interrogated him.”  

(b) No waiver – W had asserted his right to counsel, counsel had issued instructions to the police.  The police made no effort to ascertain whether W wished to waive.  

(i) Court suggests that W could have waived.  

(3) Contrast Innis where there’s a colorable argument that the police were talking to each other.

iv) Informants
(1) Henry –

(a) Informant initiated conversations w/ Henry, who made incriminating statements later used against him.  Court found 6th Am violation because the D had “stimulated” conversations with the D in order to “elicit” info from him.  This amounts to “indirect and surreptitious interrogation.”

(2) Kuhlman (1986)
(a) Informant instructed to ask no Q’s of the D.  Informant obeyed instructions and just listened.  Trial court found that D’s statements to informant were “spontaneous” and “unsolicited.”  
(b) Test:  D must show that police and informant “took some action, beyond merely listening, that was designed deliberately to elicit incriminating remarks.”  

(c) Dissent:  Brennan argues that State intentionally created situation where it was foreseeable that D would make incriminating statements
(3) Maine v. Moulton (1985)

(a) Two rules:
(i) Deliberate elicitation extends to state’s use of coD to obtain incriminating statements where coD initiates the conversation w/ other D

(ii) Where there is an ongoing investigation into a criminal conspiracy, the 6th Amendment only protects statements made to an informant for those crimes for which formal proceedings have been initiated.  
c) Invocation
i) Invocation at arraignment ( questioning violates 6th Amendment
ii) Michigan v. Jackson (1986)
(1) D was arraigned and invoked right to counsel under the 6th Am.  After arraignment they Mirandize him and he makes a statement.  Court says: exclude.
(2) Rule:

(a) The Court holds that the Edwards rule (once invoke, suspect must initiate) applies to a D “who has been formally charged with a crime and who has requested appointment of counsel at his arraignment.”  Waiver form insufficient.  

(3) Rationales:

(a) Reasons for prohibiting interrogation even stronger after formal charge, which signals transition to adversarial model.  

(b) Assess invocation against backdrop of waiver standards – state has burden of establishing.  Presume D requests lawyer’s services applies to every phase of the proceedings.  
(c) Fact that police may not be aware of D’s request for counsel at arraignment is irrelevant.  

iii) No invocation (at arraignment) ( questioning okay if Miranda warnings given and waiver obtained
(1) Patterson (1988)
(a) D was indicted, but didn’t invoke his right to counsel.  

(b) 6th attached, but didn’t invoke.  Mirandized and makes statement.  Same offense.

(i) Court admits – Miranda warning sufficient to achieve waiver.  
(c) BF thinks this is just wrong – shouldn’t have to invoke 6th Am.

iv) 6th Amendment Invocation is offense-specific (contrast Roberson)
(1) McNeil (1991) 

(a) Invoked 6th Am.  Mirandized and makes statement about a different offense

(b) Court admits – this gets at principle that the 6th Am is crime-specific

(c) But note concern about compulsion here – having one crime pending calls into question voluntariness of waiver.

(2) Reason for difference b/w 5th (non-offense-specific) and 6th (offense-specific):
(a) 5th Am right to counsel ( protect suspect’s “desire to deal with the police only through counsel.”   This interest related to interrogation “regarding any (Edwards)

(b) 6th Am right to counsel ( serves interest of protecting the “unaided layman at critical confrontations” with his “expert adversary,” the government, after “the adverse positions of gov’t and def’t have solidified w/ respect to a particular crime.  (McNeil).  
d) Waiver
i) Waiver at trial:

(1) Feretta – people have a right to represent themselves.  But the judge has to call person in and make sure the person is serious and strongly recommend that the person has a lawyer.

ii) Waiver pre-trial:

(1) See Patterson, above – if you get Miranda warnings, that’s adequate

e) Fruit of the Poisonous Tree
i) Note that we don’t seem to have any cases suppressing physical evidence as a result of a 6th Amendment violation.

ii) However, in Nix v. Williams (p. 724), the court held that suppression of physical evidence was unnecessary because the body would have been inevitably discovered.  This holding would be unnecessary if the fruit-of-the-poisonous tree did not apply to the 6th Amendment.  
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