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I. The Initial Appearance, Preliminary Hearing, and Arraignment
a. Initial Appearance (FRCP 5)

i. Timeliness: must happen w/o unnecessary delay (usually 48 hours)
ii. Pre-requisites:

1. At least a criminal complaint: what Δ did and applicable laws

2. Arrest warrant

iii. General Purposes:

1. Check on police power to detain

2. Inform Δ of rights

3. Screening mechanism: court can say no probable cause to arrest

iv. Tasks: 
1. Inform Δ why he was arrested

2. Inform Δ of various rights (e.g. right to counsel)

3. Probable cause determination for arrest (unless there’s a warrant)

4. Pre-trial release or detention

5. Appoint counsel
b. Preliminary Hearing (FRCP 5.1)

i. Adversarial probable cause hearing: probable cause to believe: (1) offense was committed; and (2) Δ committed the offense

ii. Preliminary Hearing vs. Indictment:

1. Indictment: Π would prefer, b/c not adversarial → if indictment, then no preliminary hearing

2. Preliminary Hearing: Δ would prefer, b/c chance to cross-examine, prepare record for impeachment, “discovery”

c. Arraignment (FRCP 10): Δ pleads

II. Right to Counsel

a. Question: when will state pay for Δ’s counsel, and when will it not?

b. Pre-Gideon: Special Circumstances
i. Powell [CB 4]

1. Black Δ accused of raping white women in Scottsboro

2. COURT: in light of particular circumstances (e.g. Δ illiterate, public hostility), 6th Amdt. required appointment of counsel → w/o counsel, innocent Δ risks conviction b/c he doesn’t have the skill/knowledge to prepare defense

ii. Betts [CB 5]

1. Indigent Δ accused of robbery

2. COURT: “Special circumstances” test: 6th Amdt. only requires appointment in special circumstances → robbery, as opposed to rape/murder, not special enough to require appointment

c. Gideon [CB 5]

i. Indigent Δ accused of B&E (felony) and is denied counsel under Betts
ii. COURT: overrules Betts
1. State must provide counsel to indigent Δ

2. Due process selective incorporation: right to counsel is fundamental right that must be incorporated against states through 14th Amdt. (unlike, e.g., right to grand jury)

3. Importance of counsel:

a. “Necessities, not luxuries”

b. Gov’t spends lots of $ to hire lawyers to prosecute

c. If they can, Δ spend their own $ to hire lawyers

d. In which criminal cases does gov’t have to provide counsel?
i. Actual Deprivation of Liberty Test
1. Argersinger [CB 9]: counsel required in any case that could result in actual deprivation of Δ’s liberty, including misdemeanor cases
2. Scott [CB 9]: draws the line at actual incarceration → anything less does not require counsel

3. Does actual incarceration make sense?

a. What is at stake: state resources

b. Yes: prison is qualitatively different from other punishments

c. No: other punishments (e.g. fines, collateral consequences such as losing licenses or deportation) can be just as bad as prison

i. Professor: something arbitrary about using incarceration as dividing line
d. Shelton [CB 11]: suspended sentences
e. Δ given suspended sentence that could result in incarceration if he violated terms of parole

f. COURT: 

i. Counsel was required b/c underlying offense could result in prison → Δ could be incarcerated not for probation violation, but for underlying offense

ii. Counsel not required at probation revocation hearings → not considered a criminal case

iii. Concern: states will abandon suspended sentences b/c costs of providing counsel too high → proposed alternative of pre-trial probation
1. Π and Δ agree on pre-trial probation: trial will only go forward if Δ violates probation

2. Criticisms:

a. Deprives Δ of liberty w/o trial

b. Turns prosecutor into judge

c. Net widening: Δ who would otherwise not be charged are now brought under gov’t control

ii. State statutes: many statutes give trial judge discretion to appoint counsel in any criminal proceeding
e. When does right to counsel attach?

i. Custodial interrogation (5th Amdt.)

ii.  “Critical stages” after initiation of trial (6th Amdt.)
1. Pierre [CB 23]: 6th Amdt. right to counsel only necessary when role of state shifts from investigatory to adversarial → only then is counsel required to ensure that state is put to adversarial test

2. Yes:
a. Arraignments

b. Preliminary hearings

c. Sentencing hearings

3. No:

a. Arrests/post-arrest probable cause hearings

b. Bail hearings

c. Probation revocation hearings

d. Appeals/habeas corpus 

i. BUT due process/E.P. requires counsel on first appeal as of right
f. Selection and Rejection of Counsel

i. Self-rep.: 6th Amdt. includes right to represent oneself (6th Amdt.)

a. Waiver of right to counsel must be knowing and voluntary

b. Δ must understand the risks

2. Spencer [CB 31]: court can appoint stand-by counsel

3. Criticism of self-representation:

a. Does it ever make sense to waive counsel?

b. Is self-rep in tension w/ Gideon? 

ii. Indigent Δ do not have right to choose counsel

1. If rich Δ can fire their counsel at will, why can’t poor Δ choose and/or fire their counsel?

2. Importance of choosing lawyer: need a trusting relationship

g. Criticism of right to counsel
i. RI A.O. [CB 8]

1. Question: does state have to provide counsel when no incarceration will be imposed? 

2. COURT: no → cuts back from state constitutional jurisprudence to conform w/ fed. actual incarceration test

3. Fear of counsel: concerned w/ “subordinating societal interests” in prosecution of guilty by providing counsel to Δ → suggests that lawyers stand in the way of effective criminal justice system?
4. Resources: concerned w/ overspending resources on Δ

III. Effective Counsel

a. Question: when is counsel so ineffective as to deny Δ fair trial?
i. NOTE: might be easier to determine whether counsel was overzealous

b. General options for defining effectiveness:

i. Qualifications of lawyer

ii. Performance standards (ex post)

c. Constitutional tests
i. Pre-Strickland: “farce and mockery” → very deferential to bar 
ii. Strickland [CB 38]

1. Δ, sentenced to death, argues that counsel didn’t do enough to put forth mitigating factors at sentencing → lawyer: strategy was to throw Δ at mercy of court

2. Two-part test:

a. Deficient performance: fell below objective standard of reasonableness

i. Basic duties of counsel 

1. Loyalty to Δ

2. Advocate Δ’s cause

a. Consult w/ Δ on important decisions

b. Keep Δ informed

3. Bring skill/knowledge necessary to render a reliable adversarial testing process

ii. High deference to counsel:

1. Evaluate conduct from counsel’s perspective at the time

a. APPLIED: counsel properly made a (unsuccessful) strategic choice

2. Court doesn’t create specific exhaustive list of duties → doesn’t want to meddle too much with atty-client rltshp

b. Prejudice: reasonable probability that result would have been different → undermine confidence in outcome

i. Presumptions of prejudice: prejudice is so likely that: (1) not worth the time to make inquiry; and (2) easy to identify, so easy for gov’t to prevent

1. Actual/constructive denial of counsel

2. State interference 

3. Actual conflicts of interest

ii. DISSENT: even if Δ is “manifestly guilty,” he is still entitled to effective counsel

d. Criticisms of Strickland
i. Highly deferential to bar; can counsel easily come up w/ post-hoc justification for decision?
ii. Presumes that ineffectiveness is rare event → what if the norms by which we measure reasonableness are ineffective?

iii. “Reasonableness” is highly malleable standard that tells Δ/counsel little about what is required

1. Strickland MAJORITY: lawyering is an art

2. Strickland DISSENT: many aspects of lawyering can be clearly defined

iv. Problems w/ post-conviction analysis of effectiveness:

1. Time: review takes place years later

2. Problems may not show up in the record

e. Effectiveness at plea bargaining:

i. Boria: suggests that counsel has to give opinion about plea offer

ii. Purdy: cuts back on Boria: concerned w/ coercing Δ into accepting plea

iii. If we think the actual trial was fair, do we really care whether Δ refused plea deal b/c of ineffective counsel?
IV.  Systems for Providing Counsel
a. Public Defenders

i. Dominant system for big cities

ii. Frequently a gov’t agency: must take all cases except when a COI

1. Horizontal COI: office conflicted over 2 clients

2. Vertical COI: office serving two masters (client, paymaster)

iii. Advantages:

1. Large pool of attorneys allows for specialization

2. More likely that skill levels of attys will be roughly equal

3. Institutional benefits: learn from each other; supervisors can promote people on skill

4. Full-time defenders

iv. Disadvantages:

1. High burnout rate

2. How is the head public defender selected?

a. Vertical COI: beholden to governor, etc.

b. If elected, subject to politics?

3. Extremely high caseloads

4. Underfunded

b. Contract Services

i. Gov’t grants contracts to organizations to provide services

ii. Advantages: competitive bidding increases efficiency

iii. Disadvantages: could turn into a race to the bottom

c. Assigned Counsel

i. Court appoints private attorneys

ii. Advantages:

1. Cheaper: no need for institutions

2. Less risk of vertical COI if you’re not dependent on the job

iii. Disadvantages:

1. Not much oversight/quality control

2. How do you get on list?  Favoritism?  Moves cases quickly?

d. Voucher system:

i. Give Δ voucher to seek out private attorney
ii. Advantages: 

1. Cheaper

2. Autonomy 

iii. Disadvantages:

1. Δ wont’ choose good lawyer

2. Amount of voucher isn’t sufficient

e. Fees: 

i. Flat-fee: incentives quick cases/plea bargaining

ii. Event-based fees: incentives dragging cases out

V. Pre-Trial Release and Detention

a. Pre-trial Release

i. Non-financial release

1. ROR: released on own recognizance

2. Conditional release: usually requires contact w/ pretrial program (e.g. drug testing, electronic monitoring) → if drug tests are not predictive of failure to appear, why do we require them?

ii. 1966 Bail Reform Act: 

1. Favor pre-trial release

2. Purpose of bail: ensure Δ’s presence at trial

3. Set criteria for court to consider

iii. Who gets bail?

1. Approx. 2/3 of Δ (about half don’t even need bail)

2. Pre-trial services agencies (e.g. Vera): interview suspects and determine whether they are suitable for bail

iv. Who sets bail?

1. Station-house bail: administrative official at station house releases Δ by following routine requirements

2. Court: at initial appearance, or during later hearing

3. Prosecutor: Π’s recommendations often most influential 

v. How much bail?

1. Stack [CB 109]: 8th Amdt. sets ceiling: amount reasonably calculated to ensure Δ’s presence at trial

2. Most systems give discretion to judge; others set bail schedules

vi. Adequacy of bail

1. Does bail reduce risk of flight?

a. Bail bondsmen: might work, but it’s expensive for bondsmen, so they may only “insure” low flight risks → shifts decision on who gets detained to private bail bondsmen

2. Bail prejudicial to poor Δ?

3. Where does Δ get the $?  Do we care?

a. Bail source hearing: court holds hearing on source of bail

b. Might have implications for whether bail works: if Δ borrows $ w/ no intention of paying back, bail won’t work

vii. Implications of pre-trial release on trial:

1. Effect on acquittal: conventional knowledge was that it increased chances of acquittal → now seems more like correlation, not cause

2. Effect on sentencing: strong evidence of causal link btw release on lower sentences

b. Pre-trial Detention

i. Reasons for pre-trial detention:
1. Risk of flight

2. Danger to the community

a. NOTE: prohibited factor in NY

ii. Detention = punishment?
1. Salerno [CB 113]

a. Challenge to pre-trial detention based on threat to community as unconst. (1984 Bail Reform Act)
b. COURT: constitutional when gov’t proves by clear and convincing evidence that Δ presents an indentified and articulable threat to an individual or community
i. Detention is not punishment, but non-excessive regulatory action to prevent crime

ii. Gov’t interest in protecting community may outweigh individual’s liberty interest, especially when there is C&C evidence of threat
c. DISSENT (Marshall):

i. Look at reality: Majority says it’s just “regulatory,” but it’s really punishment cloaked as regulation

ii. Presumption of innocence: gov’t couldn’t detain Δ after acquittal → presumption of innocence should be just as strong prior to trial 

1. Why would detention based on flight risk by OK? → B/c probable cause conveys power to try Δ, and power to try includes power to ensure that process will not be thwarted 

2. Bell v. Wolfish: pre-Salerno → conditions of detention

a. Punishment vs. regulation: can’t punish before adjudication of guilt, but can regulate

i. Test for regulation: absent expressed intent to punish, needs to be reasonably related to legitimate nonpunitive gov’t objective 

b. Presumption of innocence: applies only to trier of fact during trial → allocation of burden of proof → doesn’t restrict govt’s ability to restrict liberty pre-trial
3. Deprive Δ of liberty based merely on probable cause to arrest → BUT also have to prove threat by C&C evidence
iii. Implications of pre-trial detention

1. Bad experience for Δ: jails might be worse than prisons (e.g. overcrowding)

2. Makes it harder for Δ to prepare defense

3. Incentivizes Δ to plead guilty, just to get out of there

iv. Alternatives to detention:

1. Conditional release, e.g. bail

2. Released on desk appearance ticket (own recognizance) 
VI. Charging/Screening

a. Structural Outline

i. Complaint/investigation report: filed by arresting officer; indicates charges to be filed against Δ

ii. Prosecutor decides whether to accept police’s proposal or file different charges at initial appearance before judge

iii. Charges may be changed at later hearings, e.g. preliminary examination or arraignment

b. Series of Screening Mechanisms
i. Police screening

1. Often not discernible

2. Police choices made in anticipation of how prosecutor would evaluate case → differences btw systems re: degree of prosecutor’s involvement at this stage

ii. Prosecutorial screening

1. Declinations
a. Why so many declinations?

i. Limited resources

ii. Subjective considerations: culpability, magnitude of crime, justice (innocence, insufficient evidence, not use prosecution itself as a punishment)

iii. Cooperating Δ: perversely rewards professional criminals who have a lot of info as opposed to small-time crooks

iv. Personal circumstances of Δ?  (Sick, pregnant, etc.)

v. Does this start to look like prosecutor is making decisions that sentencing judge would normally make?

b. Should you formalize declination policies?  Corollary: should Δ be able to enforce guidelines?

i. Pro: consistency

ii. Con: Δ knows how much they can get away with

c. Questions: Should prosecutor have to explain declination?  To whom?  Should it be reviewable by court?  By another office?  Should the victim have a right to appeal declination decision?

2. Diversion

a. Prosecutor may divert Δ into alternative program for rehabilitation and restitution

b. When can Δ be diverted?

i. Pre-charges: Π agrees to withhold criminal charges pending successful completion of diversion program

ii. After charges: prosecution is suspended

c. Who decides?

i. Court usually has final say, but prosecutor is given great deference

ii. Baynes [CB 156]: NJ state case

1. FACTS: DA institutes blanket policy denying diversion to Δ who possess drugs within school zone

2. COURT: give great deal of deference to prosecutor’s decision → BUT still an abuse of discretion, b/c a blanket policy necessarily means that Π will not evaluate all relevant considerations

iii. Does this vest too much power in the prosecutor?  Does it require the prosecutor to act as a social worker?
d. Who gets diverted?

i. Diversion not as common as simple declination

ii. Usually misdemeanors 

iii. Net-widening: Is diversion an alternative to prosecution, or in lieu of declination?  Are cases that would normally be declined instead diverted?

e. What are the conditions?

i. Usually don’t get in trouble; attend programs; drug testing

f. Juvenile Justice: massive form of diversion

g. Theory: civil, not criminal → informal process that emphasizes rehabilitation and attempts to avoid the stigma of criminal prosecution

h. In re Gault: found right to retained counsel in juvenile court: dismissed the mythology of juvenile court as non-criminal alternative 

i. BUT: many normal due process rights are not found in juvenile court (e.g. appointed counsel; jury trial)

i. Juveniles can be transferred to adult court

i. Judicial waiver: juvenile court holds hearing and decides to transfer → must provide const. essentials of due process; usually based on (1) age; (2) offense criteria; (3) lack of amenability to treatment

ii. Statutory exclusion: legislature excludes categories from juvenile court → e.g. lowers age maximum; excludes certain offenses

iii. Concurrent jurisdiction: Π can decide whether to charge in juvenile or adult court

3. Federal

a. USAO and Main Justice

i. Often murky rltshp

ii. USAO have substantial amount of autonomy

iii. Some prosecutors (e.g. antitrust) only at Main

b. USAO has great deal of discretion: Frey study of Chicago USAO → only 17% of cases prosecuted

i. Know that local prosecutors can fill in the gap (e.g. overlapping drug laws) → exceptions, e.g. immigration violations

4. State: Independence: almost always elected and independent 

VII. Double Jeopardy

a. Dual sovereignty principle

i. State and federal prosecutions don’t preclude one another under double jeopardy principles

ii. Bartkus [CB 223]

1. FACTS: state prosecuted Δ for essentially the same crime (robbery) after he was acquitted in federal court

2. COURT: no double jeopardy problem

a. Dual sovereignty principle: (1) long-standing principle; (2) respects federalism

3. DISSENT: distinction is too subtle; federalism can be respected in other ways; feds were basically controlling state prosecutors to get a second bite at the apple

4. Petite Policy [CB 228]

5. Federal policy for bringing fed. action after prior state/fed. proceedings → applies only when based substantially on same acts/transactions

6. Presumption against prosecuting after state → presumption overcome when:

a. Substantial federal interest

b. Prior prosecution left that interest demonstrably unvindicated

i. Presumption that prior prosecution, regardless of result, vindicated the interest

c. Admissible evidence probably will be sufficient to convict

7. Encourages feds. and states to work consult to decide proper forum initially

8. Only internal policy: does not create any enforceable rights

b. Same Offence 
i. Double jeopardy only applies when Δ is tried for same offence

ii. Blockburger Test [CB 235]: same elements test → do the two offenses each require proof of an additional fact?
1. Problem: do you just compare elements of the statute, or look at how it was actually applied in the prosecution?
a. Taylor [CB 237]: KY: majority looks at the indictment  and says each offense required different element, so no D.J. → DISSENT: concedes that, but says that as eventually charged to the jury, one offense essentially became a LIO of the other

b. Lesser-included offenses: looks like courts tend to look at offenses as applied in that case (e.g. Harris)

2. Critics: too easy for gov’t to escape D.J.

iii. Corbin Test [CB 235]: same conduct test → D.J. bars prosecution if, to establish essential element of that offense, Π will prove conduct that constitutes previously prosecuted offense

1. Focus isn’t on the evidence, but the conduct: Π can use the same evidence as before, but it can’t just prove the same conduct again

iv. Dixon [CB 236]: OVERRULED CORBIN AND REINSTATED BLOCKBURGER 
c. Double jeopardy and lesser included offenses

i. LIO: one that is necessarily included within statutory elements of another offense

1. Illustration: Crime 1 (elements A and B) is LIO of Crime 2 (elements A, B, and C)

ii. Generally fails Blockburger, barring 2nd prosecution
iii. Courts also usually go further: even if 2nd offense would normally pass Blockburger, the LIO is often merged into the other offense, depending on the facts at hand

1. EXAMPLE: Harris: Δ convicted for felony murder, then tried for underlying robbery → would normally pass Blockburger: felony murder requires proof of killing, and robbery requires proof of taking of property → BUT court said based on case at hand, Π relied on proving taking of property to prove the felony murder

iv. EXCEPTION: if an additional element hasn’t occurred by the time of the initial prosecution

d. Double jeopardy and conspiracy: unlike LIO, not merged → you can separately prosecute for the predicate crimes and the conspiracy itself

e. Multiplicity:

i. When does commission of one offense end and a second offense begin?

1. Examples: (1) criminal acts that occur in several locations, e.g. drug sales; (2) through multiple events (conspiracies); (3) over extended periods of time

ii. Blockburger: Δ sold drugs, and immediately after the first sale the purchaser paid for an additional amount of drugs → court said that these were two separate offenses, b/c statute criminalized sale of drugs, not engaging in biz. of selling drugs

iii. Collateral Estoppel

iv. Question: when has an issue or fact been resolved in one proceeding that will bind parties in later disputes?

v. Ashe [CB 253]: SCOTUS: Two-part test:

1. What facts were “necessarily decided” in first proceeding?

2. Do those facts constitute essential elements of the offense in the second trial?

vi. Have to look at totality of circumstances to determine what facts were decided

1. Taylor [CB 251]: TX: state wants to re-prosecute Δ for intoxication manslaughter (this time for different victim, so no D.J. problem), but based on theory of different source of intoxication

a. At 1st trial, the only possible evidence re: source that was brought up was alcohol, b/c court excluded any mention of marijuana

b. Accordingly, source of intoxication was not disputed at 1st trial, only whether Δ was intoxicated → b/c he was acquitted, state is estopped from again arguing that Δ was intoxicated, thus precluding prosecution
vii. Limitations on collateral estoppel doctrine:

1. Does not apply to matters resolved by guilty plea → issue had to have been adjudicated at trial

2. Often difficult to tell from general jury verdict exactly what the factual findings were → esp. b/c Π often offers different theories

3. Estoppel usually doesn’t apply against Δ

f. Double jeopardy and punishment/sentencing: 
i. D.J. usually doesn’t bar multiple charges in one prosecution → as long as legislature intended to allow separate punishments for charges, OK to try each charge individually in one case

1. One tricky area: felony murder: can you charge Δ w/ both underlying conduct and felony murder? → states are split

ii. D.J. violation to use prior criminal conviction as sentencing enhancement? → (1) Δ is on notice that he could be punished more harshly the second time around; (2) recidivist being punished not for the prior conviction, but for being a recidivist

VIII. Joinder

a. Question: to what extent can Π group charges in one trial?

b. Types of joinder:

i. Permissive joinder rules: maximum range of charges that can be grouped

ii. Compulsory joinder: minimum range of charges that must be grouped

c. Fed. Rule 8: joinder appropriate:

i. Same or similar character

1. Determined by content of indictment → doesn’t require same evidence

ii. Based on same act or transaction

iii. Connected w/ or constitute parts of common scheme or plan

d. Severance: when court may override Π’s decision to join

i. Fed. Rule 14: joinder prejudices Π or Δ

1. Δ might want to pursue separate and inconsistent defenses to different charges

2. Other crimes evidence

a. Would the evidence have been mutually admissible?

b. Even if not mutually admissible, can the jury keep the evidence separate and distinct?

ii. ABA proposal: absolute right for Δ to sever unrelated but similar offenses

e. Effects of joinder: generally seen as more beneficial to Π
i. Δ: less costly for Δ to have one trial

ii. Π: (1) less costly; (2) maybe can sneak in evidence against Δ that would not be admissible in one of the offenses; (3) implicitly portray Δ as a real bad guy w/ multiple charges

f. Joinder of Δ:

i. Fed. Rule 8: related offenses (same act/transaction, or same series of act/transactions)

ii. Examples when court may grant severance:

1. Evidence admitted against one Δ facially incriminates other Δ

2. Evidence admitted against one Δ is so strong that it has rub-off effect on other Δ

3. Significant disparity in amount of evidence against Δs

4. Defense so antagonistic that they are mutually exclusive 

iii. Remedies short of severance: (1) limiting instructions; (2) evidentiary limitations (Bruton); (3) dual juries

IX. Discovery

a. Benefits/Concerns over Discovery

i. Imbalance of power disadvantaging Δ if no discovery

ii. Implications for plea bargaining: would lack of discovery be efficient (encourage pleas → Δ doesn’t want to risk it) or inefficient (discourage pleas → Δ doesn’t think Π has what it takes)

iii. Fear of opening door for witness intimidation

iv. Help Δ concoct lies to explain away evidence

v. More efficient trials

b. What information would be most valuable to Δ?

i. Witness statements (probably most contentious type of information)

ii. Forensics

iii. Δ’s statements/prior record

iv. Expert witness reports

c. Brady: Π must turn over material exculpatory evidence
i. Duty to investigate: Π doesn’t just have to turn over what he has → also has to find stuff in hands of police

1. Bad faith: Δ doesn’t need to prove bad faith on part of Π

ii. Affirmative obligation: Δ doesn’t need to make request (even though many rules say “upon request”)

iii. Elements:

1. Materiality: evidence must go to Δ’s guilt or innocence

a. Includes impeachment evidence → e.g. Banks: Π should have disclosed that key witness was a paid informant
2. Prejudice: reasonable probability of different result

d. Disclosure and plea bargaining:

i. States are split on whether Π must disclose material before plea bargaining

ii. Ruiz [SCOTUS]: Brady doesn’t require disclosure of impeachment material before plea → SCOTUS hasn’t ruled on general exculpatory material

e. Preservation of evidence: does Π have to maintain evidence? 
 
i. Youngblood: police didn’t preserve semen samples from victim → no violation unless Δ can show bad faith
1. States: some don’t require bad faith

ii. Big issue: rise of DNA testing

f. Non-Brady material that must be disclosed:

i. Jencks Act: federal criminal procedure → gov’t witness’s prior statements (e.g. written reports, grand jury testimony)  must be turned over after direct examination
ii. False testimony: comes up often w/ police “testalying” 

iii. Materials commonly subject to disclosure:

1. Prior statements by Δ

2. Δ’s prior record

3. Tangible objects

4. Test reports

5. Identities of potential witnesses for Δ

6. Statements of witnesses

g. Open-file jurisdictions (e.g. NJ): Π must keep written records open to Δ

i. Rare in statewide rules → but more common in individual prosecutor’s offices

ii. NOTE: Π must still go through records and identify for Δ material exculpatory evidence

h. Reciprocal discovery

i. Formerly: const. concerns over requiring Δ disclosure b/c of protection from self-incrimination

ii. Recent trend: towards reciprocal discovery

1. Lucious [CB 302]: state law allowed Δ access to non-Brady material if he agreed to disclose reciprocal material to Π

2. Focus on material Δ plans on introducing at trial → courts often hold that law can’t require Δ to turn over material he doesn’t plan on using at trial

iii. Most common Δ evidence required to be disclosed:

1. Alibi

2. Self-defense

3. Insanity

iv. Focus on consent: many states finesse constitutional quandary by giving Δ option to opt out of disclosure 

i. Ethics of disclosure (focus: Δ disclosure)

i. Concerns: (1) protect atty-client rltshp; (2) self-incrimination
ii. Physical evidence possessed by Δ counsel:

1. Atty usually required to disclose: can’t use atty-client rltshp to sequester evidence

2. Instead of giving to gov’t, may be OK for atty just to return to where he found it: not sequestering evidence (and atty doesn’t have to tell gov’t about it) → maybe different if counsel thinks evidence will be destroyed

3. Different depending on content of evidence?  Contraband treated differently?

4. Π shouldn’t use fact that evidence came from Δ counsel against Δ

iii. Physical evidence known by Δ counsel: counsel doesn’t have to reveal knowledge of evidence 

X. Speedy Trial

a. Sixth Amendment and due process concerns
b. When is speed good or bad?

i. Good:

1. Evidence deteriorates, and memories fade → bad for both Π and Δ

2. Can’t just leave Δ hanging in pre-trial detention → not in Δ’s interest, and state wants to free up jail space

3. Victim wasn’t justice quickly

ii. Bad: 

1. Shoddy investigations

2. Π doesn’t have enough time to gather needed evidence

3. Δ doesn’t have enough time to prepare defense

c. Pre-Accusation Delay

i. Delay in the time before charges are filed

ii. 6th Amdt. doesn’t apply until charges are filed or Δ arrested (Marion)
iii. Due process: may require dismissal of indictment if pre-arrest delay: (1) substantially prejudiced Δ’s right to fair trial; and (2) delay was intentional device to gain tactical advantage over Δ (Marion/Lovasco)

1. Central question: was the delay in good faith?

2. Burdens: states split over whether Δ carries burden on both prongs, or only on first one

3. Scher [CB 316]: PA: went beyond SCOTUS protections → due process violation also based on Π’s recklessness in not bringing charges

iv. Statutes of limitations: primary guarantee against stale claims (Marion)
1. Encourages people to commit crimes when they think investigation will take a long time?

2. When might we want longer statute of limitations?

a. Serious crime

b. Crimes unlikely to be detected/reported (e.g. child rape)

3. Why do we want SoL?

a. Gives everyone repose; move on with your lives

b. If Δ has rehabilitated himself, does that defeat purpose of prosecution?

c. Encourages state to move forward w/ investigation/prosecution efficiently 

d. Post-Arrest Delay

i. Speedy Trial Act: 70 days from arraignment till trial (though many ways to toll)

ii. Barker [CB 331]: SCOTUS: 4-factor balancing test:

1. Length of delay

2. Reason for delay
a. Deliberate attempt to delay to hamper Δ?

b. Negligence/overcrowded courts?

c. Missing witness?

d. Δ’s delay?
3. Whether Δ asserted right to speedy trial

4. Whether Δ was prejudiced by delay
a. Prevent oppressive pre-trial detention

b. Minimize anxiety/concern of Δ

c. Most important: limit possibility that defense impaired
XI. Plea Bargaining

a. Prevalence of guilty pleas → why?

i. Δ: (1) lower sentence; (2) get out of pre-trial detention (often worse conditions than prison); (3) don’t go through trial

ii. Δ counsel: (1) clear workload; (2) depending on payment, might want to spend less time (or, if paid hourly, might want trial)

iii. Π: (1) save resources; (2) net-widening; (3) avoid risk of acquittal (ethical?); (4) bolster legitimacy of system by showing how many people plead guilty (but may backfire? Public upset that so many Δ are pleading out?)

iv. Judges: (1) clear docket

v. Victims/witnesses: (1) avoid trauma of trial; (2) get a conviction (BUT maybe not as serious a conviction as they want?)

vi. Public: (1) efficiency; (2) false convictions/acquittals are less likely if parties agree re: guilt (is this true?)

b. Subject matter of pleas

i. Charge bargaining: Π agrees to drop some charges or not bring some

ii. Sentence bargaining: Π agrees to: (1) recommend specific sentence to judge; (2) recommend sentence range; (3) agree not to contest sentence

iii. Stipulated sentence: Π and Δ agree on a specific sentence → tries to bind court to that sentence

1. Commonly allowed, but not often practiced

2. Judges don’t like it: looks too much like it’s infringing on traditional judicial role → courts often reject the plea package, or allow Δ to withdraw plea if judge doesn’t give the sentence
iv. Conditional plea: Δ pleads while reserving right to appeal pretrial issues (e.g. outcome of suppression hearing)

v. Waivers: Δ may waive many rights (e.g. right to appeal conviction), but some rights are not waivable (e.g. claims that go to very power of the state to charge Δ: double jeopardy; sentence exceeded maximum)

c. Unconscionable pleas

i. Can parties bargain for whatever they want?

1. Generally: yes

2. Unconscionability doctrine: there, but very weak

ii. Can Π threaten to bring charges against a 3rd party (e.g. family member)?

iii. Can Π make plea contingent on Δ’s cooperation?

1. Fear of false testimony

2. Wording of offer: OK to ask for “true” testimony → NOT OK to ask for “consistent” testimony

d. Categorical restrictions on plea bargaining: plea bargaining deals w/ heart of criminal justice system (adjudication of guilt and punishment) → so many actors have an interest 

i. Legislative limits: almost always trying to push Π into charging more severely/not make concessions → fear that Π are giving away too much

1. Remove certain crimes from plea bargaining

2. Mandatory minimums: ties Π’s hands in sentence bargaining

3. Price control: limit the discounts that Π can offer

4. Indeterminate sentencing: judge can sentence whatever he wants

5. Codify factors Π must consider in agreeing to plea

6. Are limits enforceable?  Will it push plea bargaining under the table?

ii. Judicial control: judges reluctant to interfere w/ executive decisions (charge bargaining); also want to incentivize pleas in order to move docket along → BUT much more comfortable intervening w/ sentence bargaining

1. Contract principles: judges often enforce bargain so long as neither party “breached” → look carefully at what was agreed to 

a. Lumzy [CB 349]: Δ agreed to plead guilty if Π would drop certain charges → OK for Δ to challenge sentence b/c sentence wasn’t part of agreement [DISSENT: Δ got a sentence he knew was possible based on agreement; fears discouraging pleas by letting Δ appeal sentence while holding Π to their end of bargain]
2. Reject bargains/allow Δ to withdraw plea if he doesn’t get sentence he agreed to

3. Stipulated sentences: judges disfavor, and even if allowed often say they won’t accept them
a. Espinoza [CB 362]: state courts issued blanket policy forbidding stipulated sentences → court says you can’t do that, b/c judge needs to make an individualized assessment of the plea
4. Consistency agreements: Π agrees to plea if Δ will testify a certain way → rejected categorically: looks too much like bribery for testimony/undermines reliability of evidence

iii. Prosecutorial guidelines: Reno Bluesheet, etc.

1. Achieve uniformity within office

2. Pressure on sentencing end (mandatory minimums, judicial restrictions) pushes prosecutors toward charge/fact bargaining

e. Validity of Individual Plea Bargains

i. Voluntary

1. Is there ever a “voluntary” plea?  Isn’t every plea coerced?

2. Alford Pleas [CB 413]

a. Δ pleads guilty, but still proclaims innocence → court says fine, as long as there’s still a factual basis for the plea

b. BUT possible that trial judge can still, within his discretion, reject the plea → Δ has not const. right to a guilty plea

c. USAM Policy: USDOJ strictly limits ability to accept Alford pleas: maybe just a P.R. problem?

3. Judicial involvement: judge participates in plea bargaining → coercive?

a. Bouie [CB 419]: judge basically tells Δ that he doesn’t stand a chance at trial and will be harshly sentenced until Δ pleads guilty → court says coerced

i. Same judge would preside over trial → does Δ have reason to doubt the fairness of trial based on what judge is saying now?

ii. Makes it hard for judge to objectively determine voluntariness of plea

iii. Judge is making sentencing predictions w/o looking at PSR

iv. Δ doesn’t want to risk offending judge

b. Benefits of judicial participation? Δ can make a more informed decision

c. Many jurisdictions forbid judicial participation, but not all do, and in practice judges often do participate 

4. Package deals: Π threatens to charge family members (or offers to drop charges) →no outright bans, but courts review w/ suspicion

5. Coercive overcharging: doesn’t usually provoke court to find coercion

ii. Knowing: not required to know about collateral consequences 
iii. Factual Basis

f. Making and Breaking Bargains

i. Contract principles

1. Courts usually enforce pleas according to contract principles

2. Plea not binding until accepted by court

3. Substantial reliance: sometimes court may enforce unexecuted plea if Δ acted in substantial reliance upon it → rare

ii. Who is bound by the plea?

1. Sanchez [CB 427]: just Π and Δ → other state agents could make different sentencing recommendations

a. Court: look at roles of the testifying agents: they appear to be independent actors who are statutorily bound to participate in sentencing, so they can’t be bound by Π’s agreement

2. Agreement binds other state actors (e.g. FL)
iii. What is a breach?

1. Rivest [CB 431]: Δ agrees to testify against another guy, but Π later comes to believe Δ was lying, so he doesn’t use his testimony at trial 

a. What was the breach?

i. Testified falsely at hearing? → most likely (didn’t testify fully and truthfully)

ii. Lying to Π? Fraud in the inducement of plea, even if he testifies truthfully but lied before
2. What legal standard to use to determine breach?  Not clear.

iv. Remedy for breach

1. Typically: recission or specific enforcement of original bargain [Santobello]

2. Who gets to choose remedy?

a. Most jurisdictions leave it to discretion of court [Santobello]

b. Others give some deference to Δ

c. Others give total deference to Δ

g. Is plea bargaining good or bad?

i. Bad:

1. Replaces proper adjudication of guilty/punishment w/ tactical bargaining

2. Devalues human liberty and purposes of criminal punishment by treating them like commodities 

3. Undermines adversarial process: lawyers see themselves more as judges than advocates, and judges turn into figureheads

4. Results in “convictions” that don’t really match up to how serious the crime was

5. Don’t we want to hear what Δ has to say in his defense?

6. Are we punishing Δ for trying to assert his right to a trial?

ii. Good:

1. Economics: compromise (plea) is better than conflict (trial) → Δ has rights which have value to him, and to Π  (buying up time), so he should be able to trade them if he wishes
a. NOTE: analogy isn’t perfect: no Pareto outcome (goal isn’t to make anyone better off, but to make everyone as least worse off as possible); lots of price controls (sentencing limitations, etc.)

2. We punish Δ for inadvertently waiving rights (forfeit a claim on appeal), so why won’t we let Δ purposefully forgo a right?

h. Future of bargaining: alternatives?

i. Short trials

ii. More thorough charge selection (e.g. N. Orleans) → fewer charges (backlash? Soft on crime), but fewer pleas
XII. Decisionmakers at Trial

a. Right to Jury
i. Serious vs. Petty Offenses: constitution doesn’t guarantee jury trial for petty offenses → how to define “petty”?
1. Incarceration (Federal): Nachtigal [CB 455]: SCOTUS: if max. incarceration is 6 months or less, then presumptively petty unless the mix of penalties is so severe that legislature clearly determined offense to be serious

2. Lower Incarceration (Many States): Bowers [CB 455]: S.D.: any incarceration is serious, unless judge assures Δ that no jail sentence (incl. suspended sentence) will be imposed 

a. Doesn’t include probation: Δ can be put on probation and still be denied jury trial → DISSENT: probation is punishment
3. Holistic: look at factors other than incarceration → Bowers DISSENT: look at the nature of the crime → it was clearly treated as serious by the police, and under state law (as opposed to city) it would have carried heavier fine
a. Hx. treatment of offense
b. Nature of offense
c. Place of incarceration

d. Punitive nature of fines

ii. Combining petty offenses: Lewis [CB 460]: if Δ charged w/ multiple petty offenses, don’t combine sentences for purposes of jury trial right → what controls is how much punishment legislature intended, not how much might be imposed in a particular case

1. BUT contempt charges: Codispoti: DO combine sentences

a. Distinguish?  Legislature doesn’t usually define max. punishment for contempt; up to court  

iii. Conditional jury trial: Δ can get a jury for less serious cases, but has to pay a fee

iv. Waiver of jury trial: can Δ waive jury trial?

1. Options:

a. Δ can unilaterally waive jury trial

b. Judge can deny waiver (NY)

c. Judge and/or Π can deny waiver (fed. – Singer)
2. Why deny/grant waiver?

a. It’s Δ’s right in the first place, so why not let him waive?

b. Public interest in jury trial

c. Potential for unfair trial: highly emotional; too complex for jurors; need for lots of rulings on evidence

3. Dunne [CB 462]: NJ: majority and dissent disagree about burden to place on Δ to waive → majority places high burden, dissent places burden on Π to show why waiver inappropriate

b. Selection of Jurors

i. Choosing Venire: pool of potential jurors

1. Strauder [CB 468]: SCOTUS: under E.P. clause, can’t exclude blacks from jury venire

a. Norris: can’t exclude blacks in fact, even if included in law

2. Duren: test for challenging venire under 6th Amdt

a. Group allegedly excluded is “distinctive” group in the community

i. Shared attitudes/experiences (race/gender: yes; age: no)

b. Representation of this group in venires is not reasonable in relation to # of such persons in community

c. Underrepresentation is result of “systematic” exclusion of the group (not necc. intentional dx.) in the jury selection process

d. THEN burden shifts to gov’t to show significant state interest

ii. Choosing Petit Jury: voir dire

1. Group or Individual Voir Dire: Glaspy [CB 472]: PA: once a juror in group voir dire brought up issue of racial bias, court should have allowed counsel to do individual voir dire

2. Removal for Cause

a. Judge removes jurors not qualified to serve or incapable of performing their duties → examples:
i. Doesn’t understand English

ii. Felon who is ineligible to serve

iii. Relation to Δ or victim, or attorney
iv. Can’t keep an open mind

1. Has heard about the case before

2. Rock-solid feelings re: death penalty

v. Undue hardship from service

b. When should you inquire re: racial bias?
i. Concern: unnecessarily injecting subject of racial bias into a case

ii. Rosales-Lopez [CB 472]: SCOTUS: judge only has to ask about racial bias when “special circumstances” in the case create “reasonable possibility” that jury will be influenced by race

iii. What constitutes “special circumstances”?
1. Nature of crime (e.g. violent; rape)?  

2. Minority: Hill [CB 470]: MD: special circumstances apparently arise when only witness for state against black Δ was a white police officer

c. When is failure to dismiss for cause reversible error?  If Δ exercises peremptory challenge, is there still a harm?

3. Peremptory Challenges

a. Attorney can remove juror w/o giving a reason

b. Justifications for peremptory challenges?

i. Bias couldn’t be surfaced in voir dire

ii. Gives parties more confidence in the outcome

c. Basis for challenges

i. Is there a difference btw challenging for bias, and challenging just for strategic purposes?

ii. Hunches

iii. Stereotypes

d. Batson [CB 485]: can’t use peremptory challenges to strike jurors based on race/racial stereotypes

i. Whose protection?: Δ has a right to be tried by jury selected based on non-discriminatory criteria → but are we also worried about jurors’ rights (Δ also can’t challenge based on race)

ii. Indisputable fact in favor of Δ: peremptory challenges can be a tool of discrimination 

iii. Burden-shifting test:
1. Δ must establish prima facie case

a. Δ is member of cognizable racial group

b. Π exercised peremptory challenges to remove jurors from Δ’s race

c. The facts give rise to inference that Π used peremptory challenges to exclude those jurors b/c of their race

2. Π must articulate neutral explanation related to the particular case (doesn’t need to rise to level for cause challenge)

a. Is the explanation just a pretext?  Hunches are looked at suspiciously.  Statistics?  Was the proffered reason applied to all jurors?

iv. DISSENT (Burger): 

1. Doesn’t want to force Π to give reasons for peremptory challenges b/c defeats purpose: peremptory challenges are always based on hunches (gives room for common sense, gut feelings) → if Π has to articulate them, risk undermining perception of fairness (even though we all might agree that certain people are biased, we don’t want to say it out loud)

2. Thinks will actually increase prevalence of race issue, b/c parties will ask questions about race to establish record re: bias

v. DISSENT (Rehnquist): no inequality so long as people of all races are subject to peremptory challenges

e. Banning Peremptory Challenges: Can Batson work?

i. Is it too hard to establish prima facie case?  What if only 1 or 2 black jurors are struck?

ii. Is it too easy for Π to come up w/ some facially neutral cause? → Batson challenges often get past prima facie case, but rarely overcome facial neuteral
iii. What about unconscious biases (on part of Π, and on part of judge)?

iv. Marshall’s concurrence: we should get rid of peremptory challenges

1. BUT this will push burden to challenges for cause: much more drawn out process; more expensive; we’ll have to probe much more to surface biases (good? Bad?)

f. Batson remedies:
i. Disallow strike and seat juror

ii. Conduct whole new jury selection

c. Jury Deliberations and Verdict

i. Unanimous Juries

1. Is unanimity required?

a. SCOTUS: unanimity not required by const. [Apodaca]
b. States have been very reluctant to abandon unanimity

i. Lack of reasonable doubt doesn’t fit comfortably w/ lack of unanimity

2. What is unanimity?

a. Jurors must agree on elements of offense, but not necc. means → so long as jury agrees on the elements of the offense delineated by statute, it doesn’t matter if they disagree on how they think Δ committed the crime (but difficult to draw line btw means and elements)

i. Schad [CB 518]: SCOTUS: OK that Π argued both (1) premeditated; and (2) felony-murder → statute treats the two as different means of establishing mens rea

b. Inconsistent verdicts: OK if verdicts on multiple charges/defendants are not consistent [Dunn]

i. Commonly exception: when jury convicts Δ of multiple crimes, and existence of element of one of the crimes negates existence of necessary element of other crime

3. Implications of unanimity

a. Hung juries pretty rare

b. Jury nullification: jury purposely acquits to send a message other than guilt of Δ (e.g. disapproval of making this a crime; racial stuff)

i. Nullification seen as an implied right (jury never has to explain their votes), but discouraged, and atty’s usually not allowed to argue for nullification

4. What to do w/ deadlocked juries?

a. Societal interest against deadlocks: 

i. Efficiency: we’ll have to try the case all over again

ii. Justice: allows one juror to hijack jury
b. Poll jurors?

i. Lets judge figure out how close they are → BUT may place undue pressure

ii. Courts are suspicious, but divided over whether polling alone constitutes reversible error

c. Allen Charge: encourages jurors in minority to be open to changing opinion → BUT don’t feel pressured

i. Allen charge very effective at breaking deadlocks

ii. About ½ jx. reject Allen charge

1. Unduly pressures jurors to change minds

2. Look at content of charge: is there a good balance?

d. ABA Alternative: judge should give instruction before deliberations (consult w/ one another, open mind, reexamine views, BUT never surrender honest conviction) → if deadlocked, judge may repeat the charge

i. Improvement?  [Prof. says yes]

e. Bailey [CB 506]: IN: rejects ABA alternative b/c it recreates Allen problem → judge should repeat all instructions if jury deadlocked
f. Lesser-included offenses: juries more likely not to acquit/deadlock if presented w/ option of LIO

i. Acquittal first instruction: judge tells jury to reach unanimous decision to acquit on most serious charge before moving on to consider lesser offense

1. If forced to decide to acquit, will jury be more likely to: (1) convict (i.e. conviction holdouts will win); or (2) acquit, and move on to LIO?

ii. Unable to agree: jury can consider LIO if, after reasonable efforts, it cannot agree on a verdict of most serious charge

1. NOTE:  jury prob. less likely to agree to acquit than just agree to disagree 

g. Special verdicts: require jury to consider specific fact questions leading up to final verdict → Spock [CB 519]: 2d Cir.: outlaws special verdict: makes it too easy to lead the jury to convict (“formally catechized”)

h. Sequester jury

5. Should we allow compromise verdicts?

a. Might look bad if it seems like jurors are just haggling

ii. Public Trials
1. What is the value of a public trial?

a. Value to Δ:

i. Publicity prevents gov’t abuse

ii. Encourages witnesses not to lie

b. Value to public:

i. Strengthens public’s faith in criminal justice system

ii. Highlights faults in the system

2. What parts of trial must be public?

3. When can you close a trial to the public?

a. Must be a compelling state interest → interests essential to fair administration of justice

b. Most often concerns for victim/witness

i. Age: Garcia [CB 528]: ND: OK to partially close court b/c juvenile accomplice witness was intimidated by being exposed to public

1. Child victims often allowed to testify remotely so they don’t have to face their abuser

ii. Undercovers: may be OK to close courtroom to protect identity, or just use alias/badge number
1. Prof.: surprised by this

iii. Sex victims: often closed to protect victim, b/c of nature of crime (e.g. reputation)

4. What about media access?

a. Qualified 1st Amdt. right of press to attend trials → BUT substantial discretion for judge

b. Why not allow cameras in (e.g. feds)?

i. Don’t turn trial into circus

ii. BUT we want transparency

c. What remedies for pre-trial media attention?

i. Move venue: but very expensive; hard for victims and witnesses

ii. Δ could ask for a bench trial

iii. Exclude jurors who have heard about the case

XIII. Witnesses and Proof

a. Burden of Proof

i. Reasonable Doubt

1. Winship: Π must prove BRD every element necessary to crime

2. What does reasonable doubt mean?

a. “Moral certainty”

i. What does that mean?

ii. Encourages jurors to consider issues outside of the law (e.g. religious beliefs)?

iii. Could this prejudice Δ by setting bar too low?

b. “Fair, actual, and logical doubt” → sets amount of doubt necessary too high?

c. “Articulable” → is doubt always articuable?

d. “Seek some reasonable explanation other than  guilt” → shifts burden to Δ? 

i. Prof: probably prejudicial

e. “Cause juror to hesitate to act in their most important affairs” → Personalizes decision?  Is it really analogous to Δ’s situation?  What if you’re a particularly risky juror?
3. To what extent should court try to define BRD?

a. Maybe just give bare instruction → do we all have a good sense of what it means?

b. Define it positively (jurors have to be convinced of guilty) or negatively (there’s a doubt in your mind) → trend is towards positive instruction
i. Implications for burden of proof: negative seems to place burden on Δ to inject doubt

ii. Easier to understand positive instruction?

ii. Presumptions
1. Who bears the burden of proof?

a. Conflicting precedents for affirmative defenses:
i. Mullaney: SCOTUS: you can’t place burden of proof of affirmative defense (heat of passion) on Δ → HoP was the only difference btw murder and manslaughter, so it was too consequential to shift to Δ

ii. Patterson: SCOTUS: retreats from Mullaney → OK to put burden of affirmative defense on Δ b/c it is independent of the offense → maybe look at hx. of defense, and only shift new ones?

1. Prof.: there is a really thin distinction btw. Mullaney and Patterson
iii. MPC: puts burden of production on Δ for affirmative defenses
b. Background concern: if we always make Π carry burden of proof, it will be less likely to create affirmative defenses and allow for gradations of crimes

2. Permissible vs. mandatory presumptions

a. Concern: presumptions lighten the burden on Π

b. You can’t have mandatory presumptions, b/c this completely relieves Π of burden → permissible presumptions are OK
c. Will a reasonable juror interpret the presumption as mandatory?

d. Is the permissive inference only: (1) part of the evidence; or (2) sole and sufficient proof of an element? → if latter, Π might have greater burden to show that it flows from the proved fact

e. Does the presumption shift a burden of production (maybe not impermissible), or burden of persuasion (impermissible), to Δ?  

3. Presumption of innocence

a. Does it have any implications besides saying that Π carries the burden (e.g. evidentiary rule)?

i. Prof.: probably just an evidentiary rule

b. Confrontation of Witnesses

i. Confrontation thought to create reliable testimony → how?

1. Make witness face defendant

2. Give jury ability to assess witness’s demeanor

a. Prof.: dubious about whether this is appropriate → can we really judge demeanor from expressions, etc.?

ii. Romero [CB 567]: TX: witness wears disguise while testifying → COURT: confrontation violation

1. You can encroach on face-to-face confrontation only when: (1) there’s an important public interest; and (2) testimony is reliable

a. Not clear enough that witness was under threat of retaliation needing disguise → he was just scared (and any witness may be scared to testify)

2. Four elements of confrontation clause:

a. Physical presence

b. Oath

c. Cross-examination

d. Observation of demeanor by trier of fact

iii. Child witnesses: should we treat them differently?

1. Craig [CB 578]: SCOTUS: if court makes a particularized finding that child would suffer extreme emotional trauma hindering ability communicate, then kid may testify out of court
2. Some states rely on special hearsay rules for kids so they don’t have to come testify

3. What about adult sex victims?

4. NOTE: note connection to public trial

iv. Crawford [CB 581]: SCOTUS: confrontation clause: (1) applies without question; but (2) only to testimonial statements

1. Abandons Ohio v. Roberts: confrontation clause doesn’t prohibit out-of-court statements that: (1) fall within deeply rooted hearsay exception; or (2) are particularly reliable

2. Frees confrontation clause from evidentiary rules 

3. What does testimonial mean?

a. Police interrogations
b. 911 Calls: Davis: statements to police not testimonial if made during an ongoing emergency → are testimonial if made in the course of an investigation
i. When does emergency end and investigation begin?

ii. Big issue in DV cases

c. Lab analyst’s certificates re: drug testing: Melendes-Diaz: testimonial (BUT looks like it might be overturned?)

v. Bruton: Statements by co-defendants

1. If co-Δ confesses and implicates Δ → may not be available to testify b/c of right against self-incrimination

2. Bruton: can’t use the confession in a joint trial, even if you tell the jury you can only consider the confession against that Δ

3. Exceptions: (1) co-Δ takes the stand; (2) Δ also confesses and the two confessions are “interlocking”

4. Redactions: Gray: SCOTUS: can’t rely on redactions of references to Δ if it’s still clear to the jury that the confession implicates/references Δ, or simply that it includes someone else (leading to speculation that it’s Δ)

c. Privilege Against Self-Incrimination

i. Griffin [CB 605]: SCOTUS: you can’t comment before jury on fact that Δ didn’t testify → jury may consider this fact on its own, but it’s too much for court/Π to bring this up

1. DISSENT: bringing up failure of Δ to testify isn’t the same as “compelling” him to bear witness against himself → it was Δ’s own choice not to appear → commenting on the failure to appear (esp. through an instruction by judge) will just reflect what jury would think anyway, and actually gives them more reasoned/articulate direction on the issue

ii. Carter [CB 615]: SCOTUS: judge can (and sometimes has to) instruct jury not to draw any inference from Δ’s failure to testify

iii. Many foreign systems: Murray [CB 607]: ECtHR: if the evidence against the Δ “calls” for an explanation that Δ would be expected to provide, his silence can raise an inference against him

iv. Immunity: if Π immunizes witness, court can compel testimony

XIV. Sentencing

a. Who Sentences?
i. Indeterminate Sentencing: judge has discretion to sentence within broad statutory range → actual time served usually decided by probation board

1. Williams [CB 630]: SCOTUS: jury recommends life sentence, but judge gives death → OK for judge to consider new information

a. What happened during jury sentencing phase? → we don’t know

i. We don’t know if jury considered same facts that judge did

ii. We don’t know what the evidentiary limitations were for jury (probably a lot more relaxed than during guilt phase)

b. Guilt vs. sentence: sentencing court isn’t just concerned w/ guilt, but finding an appropriate punishment to fit a particular individual → OK to consider more stuff that wasn’t relevant or admissible at guilt phase
c. DEATH IS DIFFERENT: Williams partially overruled for death sentence → due process requires that Δ have access to information that will influence sentencing judge and have oppty to test its reliability (Gardner)

2. What sentencing factors should judge use?

a. History of Δ (uncharged crimes, morbid sexuality, etc.)

b. Family circumstances

i. Does it say something about Δ, or are we worried about the family members regardless of Δ?

ii. Does this result  in unfair disparity btw Δs based on family circumstances?

c. Personal factors (e.g. age, position in community)

d. Signs of remorse

3. Oliver North

a. Govt’s argument:

i. Not showing remorse (Δ argues he acted properly)

ii. Profiting from illegal acts (book deal, etc.)

iii. Δ’s position: abuse of public trust

iv. Δ’s decision to go to trial: (1) wasted resources; (2) thinks he’s above the law

1. BUT does this punish Δ for exercising right to trial?

v. Perjured himself in trial

b. Δ’s argument:

i. Family circumstances: family has already suffered from publicity

ii. Δ himself has suffered enough

iii. Don’t use Δ as a vehicle for public condemnation 

1. Is it bad to use Δ as a symbol?

2. Don’t all criminal punishments in some sense use Δ as a symbol?

c. Court: no jail time

i. Criticizes Δ for still apparently failing to understand how he has tarnished public service (some lack of remorse)

ii. Notes that Δ wasn’t the leader in the scandal, but still isn’t a fall guy → he’s being punished for what he did

iii. BUT Δ has had many highly commendable aspects of life, so punishment shouldn’t include jail
ii. Legislative Sentencing
1. Grossly Disproportional Rule: Ewing [CB 647]: SCOTUS: only grossly disproportionate sentences are cruel/unusual

a. Two-step test: (1) does sentence as compared to the crime give rise to inference of gross disprop.; (2) compare sentences imposed on other criminals in same and other jx.

i. Maybe it’s easier to determine what is disproportionate as opposed to what is proportionate

2. Death is Different:

a. Coker: death sentence for rape → D.P. forbidden for any crimes other than murder

b. Kennedy: death sentence for rape of child → unconst.

c. Roper: juvenile Δ commits murder → no D.P.

3. LWOP For Juvenile Δ:

a. Should this be analyzed under Ewing or Roper?

b. If SCOTUS strikes down, will states just impose really high term of years?

4. 3-Strikes Rule: Lockyer [CB 648]: SCOTUS: upholds 50-to-life sentence under 3-strikes law for stealing $154 worth of videotapes → assess proportionality not re: that one crime, but criminal hx.
a. Double jeopardy concern?

i. Δ punished multiple times for same offense

ii. Response: Δ punished based on this particular offense, not the other ones 

b. Do 3-strikes rules really deter?  Will people, b/c of systemic problems (e.g. can’t get a job as a felon), still become recidivists? 

5. Mandatory Minimums: note interplay w/ plea bargaining → (1) legislature might be trying to restrict DA by requiring mandatory minimums; BUT (2) might just push towards charge bargaining
iii. Sentencing Commissions
1. Prevalence: about ½ states have guidelines
2. Two forms:

a. Real offense sentencing: offense level can be changed by judge based on findings of relevant conduct (departures)

b. Where Does Sentencing Court Get Information?

i. Trial

ii. Attorney’s submissions

iii. Pre-sentence investigation report

iv. Sentencing hearings

c. Revisiting Investigations and Charges

i. Revisiting Investigations:

1. Sentencing entrapment/manipulation: what if police present to Δ an oppty to commit an offense simply to up the sentence? → most sentencing schemes (indeterminate and guidelines) don’t tell court how to deal with this

a. Reverse stings: cop sells drugs to Δ → fed. guidelines: if it looks like cop set price for drugs so low so that Δ would purchase a lot more drugs than his resources would normally permit, then court may consider downward departure

b. Claypool [CB 660]: MI: cop kept buying drugs from Δ 

i. COURT: police misconduct only relevant to sentencing if it changed Δ’s intent

1. Police misconduct alone is irrelevant: at sentencing we care about the Δ, not the cops
2. Considering Δ’s intent at sentencing doesn’t nullify intent at trial → goes back to idea that sentencing is different from guilt phase

ii. DISSENTS: (1) Δ is basically arguing entrapment, which should only be relevant as a complete defense at guilt phase; (2) intent shouldn’t be reconsidered at guilt phase

c. Sanchez [CB 668]: WA: sentencing court refuses to sentence for last two of three cop buys → looked like the last two buys were only to increase Δ’s sentence (no law enforcement purpose behind the addtl buys)
2. Exclusionary Rule: inapplicable at sentencing phase → (1) won’t deter cops; (2) sentencing court needs as much info as possible
3. Near-Miss Defenses: sometimes sentencing court will consider defenses that were near-misses at trial

ii. Revisiting Charging

1. “Real Offense” vs. “Charge” Sentencing

a. Real Offense: court considers uncharged conduct (“relevant conduct”)→ common in indeterminate sentencing, but brought to a more formal/visible level w/ guidelines

b. Charge Offense: only look at the offense charged

2. Uncharged Conduct
a. McAlpin [CB 672]: WA: OK for court to depart upwardly based on past juvenile convictions that weren’t part of guidelines calculation of Δ’s criminal hx. → BUT not OK to depart based on past uncharged conduct, or charges that were charges that were dismissed through plea agreements
b. Federal Guidelines: begins w/ offense, but then allows for adjustments (before even getting to departures) based on uncharged conduct 

c. Why consider uncharged conduct?

i. Gives judges more power to refine/rationalize chaotic criminal law

ii. Gives judges a check on power of Π (otherwise Π can dictate sentencing based on charges)

d. Why not consider uncharged conduct?

i. Unfair: the conduct was never proved according to usual due process procedures

ii. Complexity: will make sentencing a lot more complex

iii. Lack of uniformity

iv. Undermines plea bargaining

3. Past Convictions and Double Jeopardy

a. Witte [CB 678]: SCOTUS: using past convictions to determine offense level in Guidelines calculation doesn’t violate D.J. → Δ is still only being punished for this particular conviction, and sentencing has always taken into consideration a Δ’s past (individualized sentencing requires more searching inquiry than guilt phase)

b. Monge [CB 678]: SCOTUS: Double Jeopardy clause never applies in noncapital sentencing proceedings b/c any determinations at sentencing phase do not place Δ in jeopardy for an offense

d. Revisiting Pleas and Trials

i. Revisiting Proof at Trial

1. What facts can be shifted from trial to sentence?

a. Blakely [CB 680]: SCOTUS

i. FACTS: sentencing court went beyond guidelines range based on testimony from victim of extreme cruelty of crime

ii. COURT: Apprendi violation

1. Court cannot sentence beyond what the statute allows for the facts of conviction → here, but for addtl findings by judge, he couldn’t have given this sentence

2. Keeps jury as a check on judge’s power to sentence

3. Indeterminate sentencing would survive: Apprendi isn’t about limiting judicial power, but preserving jury power → so long as indeterminate sentencing court stays within the law (i.e. the broad sentencing ranges that the jury’s findings will permit), it’s OK

4. Ensures that Δ will have notice of potential sentence

iii. DISSENT (O’Connor): by making legislatures prove sentencing facts at trial, makes it much more expensive and less likely that legislature will allow for gradations of crimes

iv. DISSENT (Breyer): fairness and effectiveness of sentencing depends on allowing legislature to make labeling decision as to what is element and what is sentencing: (1) forces Δ to defend against all types of things at trial (e.g. “I didn’t do it, but even if I did, I certainly didn’t do it this way”); (2) allows Π to control the punishment through charging, breaking down uniformity; (3) too expensive to give every case bifurcated juries 

b. Booker [CB 689]: SCOTUS: fed. guidelines unconst. b/c they let judges increase range of sentences after finding offense facts which jury should make → fixed the problem by making the guidelines advisory, but requiring courts to  always start w/ the guidelines’


2. Procedural Rules at Sentencing

a. Standard of proof at sentencing: usually preponderance

b. Rules of evidence: usually not applicable

c. Confrontation clause might not apply

d. Do these more lax standards affect our feelings on whether court should be able to make sentencing findings?  If there were stronger procedures, would we be more comfortable w/ that (i.e. indeterminate sentencing, mandatory guidelines, etc.)?

e. NOTE: death is different

ii. Revisiting Jury Verdicts and Guilty Pleas

1. Rewarding Pleas, or Punishing Trials?

a. Courts usually aren’t allowed to punish Δ for not pleading → but can enhance punishment based on “lack of remorse” or “failure to accept responsibility,” which may mean not pleading guilty

b. Courts sometimes can reward pleas, and sometimes timely pleas (fed)

2. Perjury at Trial: Dunnigan [CB 693]: SCOTUS: OK to increase sentence based on pejury by Δ at trial → does this impose a cost on Δ’s right to testify?

a. Mitchell: SCOTUS: Δ can still refuse to testify at sentencing, and judge can’t draw adverse inference from silence

3. Acquitted Conduct: Watts [CB 694]: SCOTUS: sentencing court can consider acquitted conduct → NOTE: different standards of proof; what does a jury verdict mean, that something didn’t happen, or just that something didn’t happen BRD?
a. Doesn’t this override jury verdict?

b. Would this survive Blakely?
i. Possibly, so long as court is still sentencing within what it could do based on what jury did find → I don’t read Blakely as a categorical restriction on the types of facts that a sentencing judge may find, but rather a restriction on the effect of those facts

e. New Information About the Offender

i. Criminal History

1. Arrests: Can arrests be considered part of criminal hx?  An arrest only indicates probable cause to believe that Δ committed a crime: is that properly counted against him at sentencing?

a. Tunstill [CB 696]: IN: under statute, an arrest on its own doesn’t establish a criminal offense which can be counted as an aggravating criminal hx. factor → HOWEVER, since statute also lets court consider any other factors, court can consider record of arrests (particularly lengthy ones) as evidence of risk of recidivism
2. Prior Convictions: among most important sentencing factors in all jx.
a. 3-Strikes Rules: 

i. CA [CB 699]: if Δ has two prior serious/violent felony convictions, 3rd felony conviction must carry indeterminate term of life, w/ minimum term great of: (1) 3x normal term; or (2) 25 years

1. Π may move to dismiss/strike prior felony conviction allegation in furtherance of justice, or insufficient evidence to prove prior conviction

2. Π can’t plea bargain over prior felony convictions
ii. WA Guidelines [CB 698]: more gradual increase in punishment based on nuanced look at prior convictions → puts power in hands of judge, not Π, to consider past convictions (e.g. in CA, Π can decide not to charge under 3-strikes)
iii. Note 3-strikes rule may result in a huge punishment for a relatively small offense → Lockyer: not cruel/unusual (proportionality factors in past conduct)

b. Unreliable priors: fed. const. prohibits use of prior convictions obtained by gov’t violating Δ’s right to counsel → BUT if there was no violation (e.g. Δ didn’t have counsel for a misdemeanor charge), then OK
ii. Offender’s Personal Circumstances

1. Personal Characteristics (e.g. age, past good deeds)

2. Impact of Sentencing on Family and Community

a. Fed. guidelines: “not ordinarily relevant” to sentencing, but in exceptional cases can be considered

3. NOTE: wasn’t the Sentencing Reform Act supposed to get rid of disparities in sentencing based on, e.g., personal circumstances of particular Δ?

iii. Cooperation
1. Types of cooperation: (1) testify/give info. about past criminal activity; (2) participate in future sting operations

2. At least in fed. system, by far the most common reason giving for downward departures

3. Who decides whether Δ gave substantial assistance?
a. Parrish [CB 703]: NV: sentencing court can’t completely defer to cops/prosecutors to make assistance determination

i. Cops said there was no substantial assistance (didn’t follow up on leads b/c they didn’t want to work w/ Δ, and nothing lead to arrests) → sentencing court didn’t make any assistance determination, but didn’t give reduction

ii. Appellate court: sentencing court can’t just defer to cops (e.g. court doesn’t just have to accept that cops didn’t want to work w/ Δ → court may say that Δ nonetheless provided substantial assistance) → remands so court can explain why there wasn’t assistance

b. Wade [CB 709]: SCOTUS: fed. const. doesn’t give judges power to depart for “substantial assistance” w/o permission of gov’t → only if Δ make substantial showing that gov’t refused to file 5K1 for unconst. reasons (e.g. race) 
c. Good policy to let court judge prosecutors/cops decisions whether there was assistance?
i. SoP problems?  Meddles in investigations?

ii. Or is this important to make sure that Δ have faith in benefits of assistance?

iii. Or will this weaken Δ’s incentive to prove themselves helpful to most interested party: prosecutors/police? 

4. NOTE: Most debate over what constitutes assistance isn’t at const. level, but statutes (trying to prevent prosecutors from making arbitrary/inconsistent decisions) and prosecutors’ internal guidelines

f. New Information About Victim and Community

i. Recent trend: create a formal role for victims in sentencing 

ii. Who much influence should victims have?

1. Nichols [CB 710]: KY: court rejects plea agreement and sets for sentencing trial after learning that some victims (incl. county jailer) were not happy w/ agreement → no reversible error (sentencing judge did sentence based on bias)

a. DISSENT: this looks like judge was sentencing b/c of rltshp w/ county jailer

iii. Vulnerable victims: sometimes rules instruct judge to enhance sentence if victim is particularly vulnerable (or, conversely, to decrease sentence if victim was himself an aggressor, etc.)
iv. Death penalty cases: Payne: SCOTUS: jury can hear victim impact statements during death penalty phase
v. Community impact: much less common 

1. How do you determine what the relevant community is, and who should represent it?

2. Community particularities: if judges have a good sense of community’s specific priorities/problem, should they be able to take that account w/ sentencing?

a. Note: this is already indirectly happening b/c Π make charging decisions based on, e.g., community needs

g. Race and Sentencing

i. McClesky [CB 720]: SCOTUS: 

1. FACTS: black Δ sentenced to death for killing white cop

2. COURT:

a. Baldus study: 

i. Race of victim was very important → much more likely to get death if you killed white victim
ii. Race of Δ not statistically significant, controlling for other factors

iii. BUT if you are black Δ  and white victim, much more likely to get death penalty than in any other permutation

b. Statistics not enough to show dx. intent:

i. Jury decisions are based on multitude of factors 

ii. Sentencing goes to heart of criminal justice system → you would need really strong evidence to infer that discretion has been abused

iii. Risk of race being a factor isn’t high enough 

c. Afraid of opening door to lots of claims that sentences were based on improper factors

3. DISSENT (Brennan): (1) don’t just look at statistics → look at racist hx. of criminal justice system in GA, and use your common sense; (2) don’t be afraid of having too much justice

4. Do black victims have a claim for dx?  Is this systematic devaluing of lives of black victims?
ii. Who is discriminating?

1. Stephens [CB 727]: GA

a. FACTS: 2-strikes drug statute → Δ claims it discriminates on race

b. COURT:  evidence not enough to show dx. → decisions to seek enhanced sentence is up to county Π, and Δ doesn’t give evidence about the # of eligible Δ in that county Π failed to pursue

2. How do we tell who is discriminating?  Is it the police who decide who to investigate/arrest?  The Π, who decide who to charge and with what?  The jury, which makes the decision of guilt?  The sentencing court/jury?  The legislature through its criminal laws?

iii. How to prove dx?  Should Batson be applied (burden-shifting)?

1. What would Π say in explanation?  Is it too much of a burden to place on Π to explain all of the convictions, incl. past ones, to explain why the statistics don’t show dx. intent?  

iv. What to do about the fact that it’s hard to tell who is discriminating?  McClesky (and dissent in Stephens) suggest that Batson should not apply when discretion is spread out among multiple actors (Π, jury, trial court).  From a critical race theorist’s standpoint, though, it seems like the law is requiring too much by trying to pinpoint the particular discriminating entity: what matters most is that there is systemic discrimination.  In cases like this, maybe it actually makes a lot of sense for court to intervene and strike down the system, and then let other bodies (presumably legislature) fix the system.  Is it enough to simply put the legislature “on notice,” as the concurrence in Stephens suggests?

XV. Appeals

a. Who Appeals?

i. Right to Appeal

1. There is no constitutional right to appeal

2. Most appellate rights are by statute

ii. Right to Appellate Counsel

1. If state chooses to give a right to appeal, E.P. requires that it provide counsel to indigent for 1st-level appeal (Douglas)

2. Is it more or less necessary to have a lawyer on appeal than at trial?
a. Appeals focus largely on legal errors → really need lawyer

b. Courts can’t review appeals on their own → huge strain on system/resources

3. What about effective assistance at appellate level?

a. Smith [CB 740]: SCOTUS: approves CA procedure for dealing w/ frivolous appeals: no merit brief necc.
i. Anders: lawyer said that appeal had “no merit” → not good enough: it has to be “frivolous”

ii. New procedure: atty doesn’t have to say its frivolous, or make any legal analysis, just brief the hx. of case → court then analyzes record on its own

1. SCOTUS says OK: (1) what’s important is that the procedure analyzes the appeal to determine if it is frivolous or not, and this procedure does that; (2) don’t want to make atty turn on client by making him say its frivolous

iii. DISSENT (Souter): importance of counsel is to look at record w/ advocate’s eye → this procedure doesn’t give Δ benefit of an advocate looking for any arguably triable issues, and reviewing court isn’t equipped to be inquisitorial

b. Appeal After Pleas of Guilty

i. Scope of appeals:

1. Breach of plea agreement: judge or atty not living up to plea agreement, e.g. sentence

2. Conditional pleas: Δ conditionally plead while appealing pre-trial decisions

a. Efficient: induces Δ to plead while we focus on the most important issues w/o having to go to trial

ii. Some appeals need to be approve by trial court, or even Π

c. Appellate Review of Facts
i. Much more deferential to factfinder

1. Do we treat juries as sacrosanct?  Is this an example of (misplaced) faith in our ability to judge demeanors?  Maybe it’s just a resources decision by appellate courts (factual reviews are more time-intensive, and appellate judges would rather spend their time figuring out subtleties of law)?

2. Should we think of juries as a screening mechanism to get rid of most cases where Δ was innocent, and then appellate review looks at the closer cases?

3. Would we be more comfortable w/ appellate review of fact if the trials were taped? (Blockbuster trials)

4. Why does presumption of innocence drop out?  Should this always be w/ Δ whenever he is trying to fight govt’s efforts to deprive him of liberty?  

ii. Legal insufficiency: primary route of appellate review of fact (or is it really a review of fact? More like a review of application of fact)
1. Standard: whether, after viewing evidence in light most favorable to Π, any rational trier of fact could have found essential elements of crime BRD
2. Remedy: reverse and no retrial → Π failed to prove a legally sufficient case, and D.J. prevents it from trying again

iii. Weight of the evidence: more searching review that some jx. use

1. Standard: court sits as 13th juror, but not quite equal to jurors → only set aside verdict if it is so contrary to overwhelming weight of evidence as to be clearly wrong and unjust
a. Clewis [CB 755]: TX: don’t look at evidence in light most favorable to Π

b. Does this usurp the power of the jury?

2. Remedy: reverse and remand → no D.J. problem b/c this doesn’t mean that Π failed at establishing legally sufficient case

d. Appellate Review of Law

i. Much less deferential

1. Appellate review serves as a check on judges: (1) fixes errors; (2) prophylactic; (3) creates uniform trial rules (allows law to develop in common law system) 

ii. Preservation: appellate court generally won’t consider unpreserved issues

1. Gives trial court a chance to correct errors before they become too costly

2. Discourages sand bagging: Δ remains silent about errors as insurance policy in case of conviction

3. Encourages creation of complete appellate record

4. Assumes an identity btw Δ and defense lawyer

iii. Remedy: usually a re-trial (unless harmless error)

e. Harmless Error

i. Errors at trial won’t result in remedy unless prejudicial to Δ

1. Danger: harmless error may swallow up appeals

ii. Standard: reasonable possibility that evidence complained of might have contributed to the conviction (Fahy [CB 764])

1. Sullivan [CB 766]: not whether, in a trial that occurred w/o error, Δ would surely be found guilty → whether guilty verdict actually rendered in this trial was surely unattributable to the error

iii. What errors are subject to harmless error analysis?

1. (Some) Constitutional errors → some are so basic to fair trial that harmless error doesn’t apply (Chapman [CB 764])

a. Chapman: must find harmless error BRD → court says that’s the same as Fahy, but is it really?

2. Trial vs. Structural Defects (Fulminante [CB 765])

a. Trial errors (e.g. erroneous admission of evidence) → harmless error

b. Structural defects: completely shake our confidence in reliability of the trial (e.g. total deprivation of right to counsel; Batson violations; right to public trial; right to jury verdict; proper BRD instruction) → no harmless error

3. Common and difficult question: are improper jury instructions trial or structural errors?
iv. Note: appellate courts often apply harmless error w/ little analysis, even after finding substantial errors
1. More likely to find reversible error when error was intentional

2. More likely to find judge error reversible than prosecution

f. Retroactivity

i. Old rule: all appellate decisions applied retroactively to active cases, and sometimes habeas to Δ who concluded direct appeals → stemmed from (now rejected) idea that courts “found” law, rather than made law

ii. Linkletter Approach [CB 788]

1. Is this a new rule of law (departs from existing law)?

a. If no, then apply retroactively: vestige of common law rule

2. If yes, then consider:

a. Purpose of the rule and whether it would be furthered by retroactive application

i. Example: applying exclusionary rule retroactively would not further its purpose

ii. BUT if rule fixes substantial reliability problems, might apply retroactively b/c of our interest in reliable verdicts, even old ones

b. Degree of reliance placed on old rule by those who administered it

c. Effect a retroactive application would have on administration of justice

i. Example: if retroactive application will implicate a lot of cases, we might be more hesitant

3. NOTE: Linkletter came at a time when Warren court was expanding influence of fed. constitution over state criminal proceedings → maybe it made this more palatable by giving SCOTUS ability to nix retroactivity?

iii. Griffith [CB 788]: abandoned Linkletter as too flexible
1. SCOTUS will apply all decisions retroactively to cases on direct appeal

iv. Ex Post Facto Law:
1. Calder [CB 789]: SCOTUS: ex post facto prohibits following:

a. Criminalizes and punishes action that was innocent when done

b. Aggravates a crime, or makes it greater than it was when committed

c. Changes punishment, and inflicts a greater punishment than the law annexed to crime when committed

d. Alters rules of evidence, and receives less, or different, testimony than the law required at the time of commission of the offense in order to convict Δ

2. Stogner [CB 784]: SCOTUS: 

a. FACTS: CA extended SoL to include child abuser Δ for whom the original SoL had run 

b. COURT: this violated ex post facto

i. Second factor: aggravated/made greater the crime → before the law Δ was not liable to punishment (b/c of SoL), and now he is

ii. Suggests that statutes that merely extend SoL that have not run are still const.

1. Does this make sense?  Doesn’t that aggravate/make greater the crime in the sense of the majority, b/c it makes Δ liable for a longer period of time?

c. DISSENT: (1) the new law did not aggravate/make greater the crime b/c it didn’t change the definition of the crime; (2) not likely that this will alter primary behavior, b/c Δ probably doesn’t base decision to abuse on SoL; (3) notes the problem w/ getting child abuse victims to come forward

3. Ex post facto usually limited to substantive changes, or those that enhance punishment → procedural changes, even those detrimental to Δ, do not as often violate ex post facto 

XVI. Habeas Corpus

a. Availability of Post-Conviction Review

i. Cognizable subject matters

1. Traditional gut of habeas: challenge executive detention → serves as a check on the executive

a. Not as common a concern today → most people held pursuant to judicial adjudication

b. EXCEPTION: military detainees

2. New Evidence → factual claim of innocence
a. Herrera [CB 810]: SCOTUS: under fed. due process, free-standing claim of factual innocence not cognizable in habeas corpus → so long as trial process was fair, it doesn’t matter if conviction is unjust

i. BUT suggests an example for death cases

b. Washington [CB 809]: IL

i. FACTS: new witness says it was someone else who committed the murder

ii. COURT: under state due process, Δ can raise a free-standing claim of factual innocence

1. Truly persuasive evidence of innocence reduces presumption in Herrera that conviction = guilty to a legal fiction → surely not fair to imprison someone based on a legal fiction
2. Relief should be granted when evidence is so conclusive that it would probably change result at trial

3. Remedy: new trial

iii. DISSENTS: (1) there is already enough process (trials, appeals); (2) don’t give short shrift to jury verdicts; (3) new trials years later through habeas are unlikely to be any more reliable than original; (4) presumption of innocence leaves after conviction, so burden should be stronger on Δ to get a new trial; (5) finality

c. Is DNA a special case? → Evidence that trumps all others?

3. Constitutional claims

a. Brown: SCOTUS: federal habeas available for fed. constitutional violations

b. Not all constitutional violations are always allowed: examples:

i. Exclusionary rule: not heard (just like it’s not heard on appeal) (Stone)

ii. Harmless error: when the const. error does not undermine reliability of trial

4. Prof.: habeas corpus should be limited to those instances where a grave injustice occurred

b. Federal Habeas Review of State Court Convictions
i. Fay [CB 839]: SCOTUS: deliberate bypass rule: high watermark of habeas
1. FACTS: state admits that Δ’s conviction was based on unconst. coerced confession, but denies state relief b/c Δ did not appeal

2. COURT: fed. habeas jx. not affected by state procedural default → BUT possible (narrow) exception for deliberate bypass
a. Independent/adequate state grounds: proper reason for SCOTUS to decline direct appellate review → BUT not appropriate for habeas

i. History: habeas has always been very broad

ii. Federalism: regardless of state’s procedure, fed. courts still have an interest in vindicating fed. constitutional violations

iii. Finality: fed. habeas is separate and apart from the trial/appeal, so finality concerns not the same

b. Deliberate bypass: if Δ deliberate bypassed orderly procedure of state and in so doing forfeited state court remedies, fed. court may deny to hear habeas petition

i. BUT should narrowly define deliberate bypass: has to have been understanding/knowing

ii. Not a bypass if atty did it; not a bypass here b/c Δ otherwise faced risk of death penalty

3. DISSENT: (1) independent/adequate state grounds is important for comity and finality; (2) says hx. of habeas is actually narrow, and the broader precedents are aberrations
ii. Wainwright [CB 818]: SCOTUS: overrules Fay: Δ must show: (1) cause for his failure to raise claim at state level; and (2) actual prejudice
1. Cause: 

a. Undefined by Wainwright
b. Murray: some objective factor external to defense impeded counsel’s efforts t comply w/ state’s procedural rules

i. Atty error short of ineffective assistance of counsel not cause

ii. Possible examples: (1) interference by officials made compliance impracticable; (2) the factual or legal basis for the claim was not reasonably available to counsel

2. Prejudice:

a. Frady: not merely a possibility of prejudice, but errors actually and substantially disadvantaged, infecting entire trial w/ error of constitutional dimension
iii. Teague [CB 847]: SCOTUS: limits scope of habeas by saying habeas cannot be used as a vehicle for retroactive rules
1. FACTS: Δ files habeas arguing that 6th Admt. required that petit jury be drawn from cross-section of community

2. COURT: if Δ won, then the new rule would have to be applied retroactively → habeas cannot be used to create retroactive rules, so court refuses to hear Δ’s petition

a. When is something a “new” rule?

i. When result was not dictated by precedent existing at time Δ’s conviction became final

ii. O’Dell: rejects any “reasonable, good faith interpretations” of past cases

b. Appeals: retroactivity appropriate for all cases on direct review

i. Linkletter: old rule: 3-factor test for when new rule should be retroactive → test unsatisfactory b/c inconsistent results

ii. Griffith: rejected Linkletter → new rules should be applied retroactively to all cases on direct review

1. Fairness: not fair to apply new rule to one Δ, but not to similarly situated Δ w/ pending appellate case

2. Practical: impossible for court to decide all cases, so new rule should simply be applied to all similar cases

c. Habeas: retroactivity not appropriate

i. Purpose of habeas: not there to ensure trial completely free of const. errors

ii. Comity: show some respect to states; states are frustrated when they faithfully execute const. law only to be told by fed. courts that rules are different

iii. Finality

d. Exceptions: cases where retroactivity should be applied to habeas

i. Primary conduct: when new rule places certain kinds of primary/private conduct outside of power to criminalize

ii. Reliability of trial: when new rule prescribes really important procedural rules → those w/o which likelihood of accurate conviction is seriously diminished
1. Very rare: start w/ presumption that conviction was accurate

2. Examples: draw on heart of habeas → (1) proceeding dominated by mob violence; (2) Π knowingly used perjured testimony; (3) conviction based on confession extracted through brutal methods

e. APPLIED: drawing petit jury from cross-section would be a new rule, BUT it doesn’t fit within exceptions → so can’t be applied retroactively, and it would be unfair to only apply it to this Δ

f. DISSENT: few cases are “dictate” by what came before, so it’s going to be really easy to say something is a “new” rule → b/c the exceptions are so narrow, really guts habeas

iv. AEDPA:

1. Fed. court can only hear habeas petition on a claim adjudicated on merits by state court if:

a. State’s decision was contrary to, or involved unreasonable application of, clearly established fed. law

i. “Contrary to”: (1) conclusion opposite that reached by SCOTUS on a question of law; or (2) reaches opposite conclusion than SCOTUS on facts materially indistinguishable from relevant precedent (Williams)

ii. “Unreasonable application”: objectively unreasonable → fed. court might think state was wrong, but it could still be reasonable

b. State’s decision was based on unreasonable determination of the facts in light of the evidence

2. Creates SoL for habeas petitions

3. Limits successive petitions: (1) merits of concluded criminal proceedings should not be revisited in fed. court unless Δ shows actual or factual innocence; (2) SCOTUS: allows at least on hearing on merits in fed. court, even if issue is raised but not resolved in initial fed. petition
