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I. The Criminal Justice System
· A. The Structure of the Criminal Justice System (pp 1-7)

· Purpose of the criminal justice system: 

· enforce standards of conduct

· protect the safety and security of individuals and the community
· Purpose of criminal law, 
· control crime 

· control the gov’t - ensure a relatively consistent, fair, and predictable application of police power
· satisfy the social desire for punishment
· Problem of CrimLaw 
· balance these three purposes and provide clear, consistent, predictable rules to address them.
· Large caseloads and/or lack of resources, regardless of the size of the department at issue, leads to selectivity or discretion in arrests, prosecution, sentencing, etc.

· Process:

· Police arrest
· Prosecutors file charges
· Judicial system adjudicates cases
· Convicted and sentenced criminals become part of the probation, jail, and/or prison systems.
· Political structure:
· Chief of police typically appointed by the mayor, who is elected by city voters.
· Chief prosecutor is sometimes elected by the county voters.
· Judges are often elected by county voters but may also be appointed by the state governor.
· Probation and jail services – county.
· Parole and prison services – state.
· The federal system also includes prosecutorial, such as the U.S. Attorneys (Justice Dept.), and several enforcement bodies, including the:
· FBI (DoJ)
· DEA (DoJ)
· ATF (Treasury Dept.)
· CBP – Customs and Border Protection (Homeland Security)
· ICE – Immigrations and Customs Enforcement (Homeland Security)
· SEC enforcement division
· Trade-off between Efficiency and Decentralization
· Decentralization leads to inconsistency in arrests, prosecutions, and judgments.
· But it also keeps power from being too centralized.

· Defense counsel
· ~80% of criminal Ds cannot afford to hire private attorneys.
· Three systems for indigent clients:
· Appointed counsel system
· Private practice attys appointed by the judge or court official from a list;
· Attys serve pro bono.
· Contract system
· Substantial retainer paid by gov’t in return for commitment to provide counsel;

· Payment is independent of time and effort.
· (Public) Defender system
· Gov’t-funded agency represents most or all of criminal Ds;
· Staff attys receive a salary and work full-time;
· Theoretically, payment is independent of time and effort; high caseloads exert pressure to budget time carefully.
· Prison Conditions (67)

· Routine and monotony

· Restriction of freedom and autonomy

· Worsening conditions

· Physical violence and abuse

· Sexual violence and abuse

· Over-crowding

· Notes on “civil” confinement

· Involuntary confinement is allowed for certain reasons, such as mental illness that presents a danger to others.

· Several states have enacted sexually violent predator (SVP) laws:

· SVP laws permit long-term confinement of convicted sex offenders after they have finished serving criminal sentences.

· Based upon the finding that such individuals, even though technically not considered “mentally ill,” have a “mental abnormality” or “personality disorder” and are “likely to engage in predatory acts of sexual violence.”

· Kansas v. Hendricks, U.S. (1997) (72) upheld that:

· Involuntary confinement under an SVP does not violate the double jeopardy rule;

· SVP could be applied retroactively to a person whose offense was committed prior to enactment of the SVP law; and

· A person can be adjudicated an SVP and committed indefinitely without proof beyond a reasonable doubt that future sexual misconduct is “likely.”

· Demographics of blacks in the system:

· 1930s – 30% of population

· 1950s – 35%

· 1994 – 52%.

· Why the increase, in spite of the civil rights movement and its successes?

· Historically, white police had been less likely to enforce black-on-black crime.

· The War on Drugs has disproportionately affected blacks.

· Model Penal Code (133)

· Project of the American Law Institute, a private nonprofit association of prominent lawyers, judges, and academics.

· “Proposed Official Draft” endorsed by ALI in 1962.  Intended to “serve as a basis for comprehensive legislative reform in every American jurisdiction.”
· Guiding Principles:

· “give fair warning of the nature of the conduct declared to constitute an offense” (legality)

· “safeguard conduct that is without fault from condemnation as criminal” (culpability)

· differentiate on reasonable grounds between serious and minor offenses” (proportionality)

· Not legally binding in any jurisdiction, but it “exerts a powerful influence on the content and development of criminal law rules and principles throughout the United States.”

· B. Criminal Justice Procedures (7-11)
· Initial stages:

· Investigation 

· Detectives, include crime scene investigators, assemble sufficient evidence to prove guilt beyond a reasonable doubt.

· Often, personal ID by a victim or witness is the only clue to the perpetrator’s identity.

· (Dismissal or diversion in some cases)

· Pretrial release

· The Bail Reform Act of 1984, 18 U.S.C. §§1341-1350 – expressly authorized pretrial detention for federal crimes b/c “no condition or conditions will reasonably assure the appearance of the [defendant] as required and the safety of any other person and the community.”

· Constitutionality of the Act upheld in United States v. Salerno, 481 U.S. 739 (1987).
· (Guilty plea – more than 90% of criminal cases in most jurisdictions.)

· Trial and Sentencing

· For more details, see Process Tree (below).
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II. The Process of Proof/ Determining Guilt
· A. Overview of Pleas and Trials (12-17)
· Arguments for Plea Bargaining

· Arnold Enker, from the President’s Commission (1967) on Plea Bargaining:

· No objective guilt or innocence in most cases

· Accuracy in the context of fact-finding “means relative equality of results as between defendants similarly situated and relative congruence between the formal verdict and our understanding of society’s less formally expressed evaluation of such conduct.”

· If the assessment of a likely jury outcome is accurate, then a plea may be “fair.”
· Arlen Specter:
· A typical “barroom killing” produces sufficient evidence of malice and deliberation in such cases for the jury to find D guilty of first-degree murder;

· However, juries return a wide variety of verdicts.

· Plea bargaining allows prosecutors and defense attorneys to “bargain on the middle ground of what experience has shown to be ‘justice’ without the defense running the risk of the occasional first-degree conviction … and without the [State] tying up a jury room for 3 to 5 days and running the risk of acquittal.”

· Arguments Against Plea Bargaining

· Albert W. Alschuler:
· To address the difficulties discussed by Specter, the solution is to simplify the criminal code, not to support out-of-court pleas.

· Problems with plea bargains:

· The record does not indicate that they lead to any more uniformity in results than jury trials do.

· Pleas do not involve rules of evidence, like trials.

· Unlike prosecutors, juries are “unlikely

· to seek convictions for the sake of conviction,
· to respond to a defense attorney’s tactical pressures,
· to penalize a defendant because he has taken an inordinate share of the court’s and the prosecutor’s time,
· to do favors for particular defense attorneys in the hope of future cooperation, or
· to attempt to please victims and policemen for political reasons.”

· Stephanos Bibas, Plea Bargaining Outside the Shadow of Trial:
· “The conventional wisdom is that litigants bargain toward settlement in the shadow of expected trial outcomes.”

· Many factors distort the shadow-of-trial model, though:

· poor lawyering

· agency costs (lack of control by the client over his agent/attorney)

· lawyers’ self-interests

· bail rules

· the flawed assumption of actor rationality, which is undercut by

· overconfidence

· self-serving biases

· denial mechanisms

· risk preferences

· “Rather than basing sentences on the need for deterrence, retribution, incapacitation, or rehabilitation, plea bargaining effectively bases sentences in part on wealth, sex, age, education, intelligence, and confidence.”

· Formal Trial Procedure – basic structure:

· Selection of jurors

· Venire – panel of prospective jurors informed by the judge of the nature of the case and the identity of the parties so that jurors who are personally involved may be excused.

· Voir dire – remaining jurors are questioned individually by the judge or by opposing counsel to determine possible bias.  Jurors may be excused:

· for cause, or 

· by peremptory challenge – prosecution and defense may remove a certain number of prospective jurors without showing cause.  (These cannot be used to exclude jurors deliberately on the basis of race or gender, per Batson v. Kentucky and J.E.B. v. Alabama, 46n3).
· Panel is sworn when the requisite number of jurors (usually 12) has been obtained.
· Indictment is read to the jury and the Prosecution makes an opening statement outlining the facts P intends to prove.  Such facts do not constitute evidence.
· Defense Atty may also make an opening statement.

· Prosecution presents evidence via its witnesses.  D may object, and the judge determines what is admissible according to the rules of evidence.

· D may move for a directed verdict (a judgment of acquittal on the ground that the charges have not been proved beyond a reasonable doubt).

· D may also present its own evidence via witnesses, possibly followed by further testimony in rebuttal by P.

· P makes a closing argument, which may be followed by D’s closing argument and a rebuttal by P.

· Judge instructs the jury on such matters as 

· the responsibilities of the jurors 

· (such as how to elect a foreperson and 

· when to refrain from discussing the case with other jurors or outsiders),

· the relevance of particular kinds of testimony, and 

· detailed explanations of the substantive criminal law applicable to the case, including

· the facts necessary to establish the offense and

· definitions of legal concepts that the jury is called on to apply.

· Jury retires to deliberate.  
· It must reach a verdict of guilty or not guilty on each charge by a substantial majority (and usually by unanimity).

· Otherwise, a hung jury results, a mistrial is declared, and D may be retried at P’s discretion.

· Presentation of verdict and imposition of sentence.

· D may appeal a guilty verdict.  Note that double jeopardy principles generally do not bar the retrial of a D who has successfully appealed his conviction. Burks v. United States, 437 U.S. 1 (1978).  P does not have the ability to appeal a not-guilty verdict.

· B. The Presentation of Evidence (17-29)

· Order of proof:

· P presents first; has the burden of proof (production)

· D calls witnesses to refute the P’s case-in-chief or to establish an affirmative defense.

· P may rebuttal by re-calling prior witnesses or calling new witnesses.

· D may then answer in rejoinder any matters introduced in P’s rebuttal.

· Order of Examination of witnesses

· Direct examination by the calling party

· Cross-examination by the opposing party

· Re-direct by the 1st party

· Re-cross by the opposing party

· Admissibility:

· <<Rule>>: Relevant evidence is generally admissible (and irrelevant evidence is not).
· Evidence is relevant if it is both

· Probative 

· The evidence tends to establish the proposition for which it is offered

· (or makes the proposition more likely to be true than it would be without the evidence);

· Example: If P seeks to prove that H killed his wife W, evidence of a motive is probative because such evidence makes the proposition that H murdered W more likely to be true.
· (Note that very slender probative value is needed to make evidence relevant.)

· Material

· The evidence tends to prove to be one that will affect the outcome of the case under applicable law.
· Example: In a homicide case, evidence of self-defense is material b/c self-defense is a defense under the applicable law.  Consent by the victim to be killed would not be material, though, b/c consent is not a defense to homicide under the applicable law.
· Federal Rules of Evidence (FRE):

· FRE 402: “All relevant evidence is admissible, except as otherwise provided … Evidence which is not relevant is not admissible.”

· FRE 401: “’Relevant evidence’ means evidence having any tendency to make the existence of any fact that is of consequence to the determination of the action more probably or less probable than it would be without the evidence.”

· Inadmissibility (exclusionary rules):

· Privileged information
· Individuals can withhold certain kinds of testimony to protect interests of a witness or specially-important relationships with others.

· Privilege against self-incrimination – 

· 5th Am: “[N]or shall [any person] be compelled in any criminal case to be a witness against himself.”

· Supreme Ct. has interpreted this to say that the Gov’t 

· cannot require a criminal D to take the witness stand,

· cannot invite a jury to draw adverse inferences from a D’s refusal to testify, and
· cannot in any other way compel the D to disclose potentially incriminating facts about the case.

· Evidence obtained through illegal search (“the exclusionary rule”)
· Prejudicial effect 
· outweighs the probative value of the evidence and

· is likely to affect the result in an improper way – either

· the jury is likely to overestimate the probative value of the evidence or

· the evidence will arouse undue hostility toward one of the parties.

· Example: Suppose in H’s murder prosecution, testimony is offered that H was seen running from the scene carrying a smoking revolver shortly before of W’s bullet-ridden body.  Not prejudicial because its harmfulness flows solely from its legitimate probative value.
· Character Evidence Rule: 

· Rule:  Evidence, though relevant, will not be admissible if its probative value is outweighed by its prejudicial value.  (For this reason, evidence of good character is generally admissible when evidence of bad character is not.  This may seem inconsistent, but the prejudicial value of bad character is generally greater than the prejudicial value of good character.)
· FRE 403: Exclusion of Relevant Evidence on Grounds of Prejudice, Confusion, or Waste of Time: Although relevant, evidence may be excluded if its probative value is substantially outweighed by the danger of unfair prejudice, confusion of the issues, or misleading the jury, or by consideration of undue delay, waste of time, or needless presentation of cumulative evidence.  
· In the language of United States v. Queen, even relevant evidence should be excluded when it “tends to subordinate reason to emotion in the factfinding process.”  When faced with highly-relevant other-crimes evidence that is highly inflammatory, the Supreme Ct. has held that judges must consider using factual stipulations or other alternative methods for conveying the essential facts to the jury in less prejudicial fashion. Old Chief v. United States, 519 U.S. 172 (1997), 25.
· Other Crimes - FRE 404: Character Evidence Not Admissible To Prove Conduct; Exceptions; Other Crimes: … (b) Other crimes, wrongs, or acts. Evidence of other crimes, wrongs, or acts is not admissible to prove the character of a person in order to show action in conformity therewith. It may, however, be admissible for other purposes, such as proof of motive, opportunity, intent, preparation, plan, knowledge, identity, or absence of mistake or accident…
· Illustrative Case: People v. Zackowitz, 254 N.Y. 192 (1930), 19 TA \l "People v. Zackowitz, 254 N.Y. 192 (1930), 19" \s "Zackowitz" \c 1 .
· Facts/Proc: Z shot Coppola, a young man who had insulted Z’s wife by propositioning her.  After Z went back to confront C and the other youths, a fight ensued and Z ultimately shot and killed C.  Z appealed from a verdict of guilty of 1st degree murder.

· Holding/Disp: Evidence of D’s “evil character” was prejudicial and admitted improperly.  Conviction reversed; new trial.

· Reasoning [Cardozo]:

· Was D acting with deliberation and pre-meditation (1st degree murder) or was the killing impulsive in “the fury of the fleeting moment” (2nd degree murder)?  “With only the rough and ready tests provided by their experience of life, the jurors were to look into the workings of another’s mind, and discover its capacities and disabilities, its urges and inhibitions, in moments of intense excitement.  Delicate enough and subtle is the inquiry, even in the most favorable conditions, with every warping influence excluded.  There must be no blurring of the issues by evidence illegally admitted and carrying with it in its admission an appeal to prejudice and passion.” 20’2t.
· “Brought to answer a specific charge, and to defend himself against it, he was placed in a position where he had to defend himself against another, more general and sweeping… that he was a man of murderous heart, of criminal disposition…” 22’2y.
· Evidence was allowed of D’s weapons in his home even though the evidence did not indicate they were used in the shooting.  If he had been “armed from head to foot” when he encountered the victim, the situation might have been different. 21’3a.
· The only purpose of presenting the evidence of the other weapons was “to bring persuasion that here was a man of vicious and dangerous propensities, … [making him] more likely to kill with deliberate and premeditated design than a man of irreproachable life and amiable manners.” 21’1k.  Such evidence would only be relevant if it were used to indicate “a ‘desperate type of criminal,’ a criminal affected with a murderous propensity…” 21’1z.  [But even if relevant, it would not be admissible.]
· “There may be cogency in the argument that a quarrelsome defendant is more likely to start a quarrel than one of milder type, a man of dangerous mode of life more likely than a shy recluse. The law is not blind to this, but equally it is not blind to the peril to the innocent if character is accepted as probative of crime.” 21’2n.  Wigmore argues that a judge or jury may even “’take the proof of [a vicious record of crime] as justifying a condemnation irrespective of guilt of the present charge.’” 21’2z.
· Class notes: 
· Why would D tell the police he had not been carrying the gun but later testified that he had?  Perhaps what he told the police was true b/c it was a spur-of-the-moment reaction to questioning.  Perhaps he did have time to formulate a strategic answer to the police but felt that getting his gun from the apartment sounded less incriminating than carrying his gun all day, but under oath during testimony, he was truthful.

· What if D had a collection of knives, rather than guns (which, presumably, was a crime), at home? A stash of guns may mean that a person is more likely to be violent.  Under that reasoning, a stash of knives would evoke essentially the same argument. 
· Thus, the rule is not a rule against other crimes, per se, but a rule against admitting evidence of other crimes for the purpose of propensity as well as a rule against admitting irrelevant evidence.  The first step then, is to evaluate whether or not the evidence is relevant and then to evaluate if it is admissible.
· On relevancy, suppose that the police arrest a man for DWI but do not have a breathalyzer.  However, they observe 2 beer cans on his floorboard.  Is that evidence relevant?  Depends if the cans are empty or if they are unopened.  However, even if they’re unopened, they may make it more likely than otherwise that he was drinking and driving.  It may increase the possibility only slightly, but it could increase it nonetheless.
· Proving guilt beyond a reasonable doubt:  Decisions of credibility are entirely up to the jury.  Juries often would like more evidence than they have.
· Policy considerations for the exclusion of prejudicial evidence:

· Consider that a D who has “paid his debt to society” may be forced to defend himself again for a previous charge or otherwise time and resources may be diverted from proving and defending the crime at hand.

· A trial is not supposed to be a judgment of the defendant as a person but a judgment of his responsibility for the alleged wrongful behavior.

· Philosophically, our criminal system is based upon the idea that an individual is an autonomous actor, free to make choices that may go against “a consistent character deduced from his prior acts.” (Lynch, 24).

· Note, pS (per Schulhofer), that in the case of other-crimes evidence, as the probative value/relevance increases, so does its prejudicial value. (for example, conviction of insider-trading is less relevant to the hypothetical murder case, and the evidence would also be less prejudicial than prior assault convictions.)

· Is it always true, per the reasoning that underlies FRE 404(b), that the prejudicial value of character evidence is outweighed by its probative value?  Suppose police find a woman stabbed and beaten to death after neighbors call.  The husband claims he was out with friends at the time.  No other evidence except 3 priors for aggravated assault where the husband came home after drinking and beat his wife.

· Exceptions to Inadmissibility

· When the evidence is used for another purpose, such as 

· to identify D as the perpetrator. (e.g., evidence that Z stole the gun that was used to shoot C.)

· to provide a motive for the alleged crime (e.g., evidence that C witnessed Z commit a robbery, thus motivating Z to kill C to silence him.)

· Sex Offenses

· FRE 413(a), as amended by the Violent Crime Control and Law Enforcement Act of 1994: In a criminal case in which the D is accused of an offense of sexual assault, evidence of the D’s commission of another offense or offenses of sexual assault is admissible, and may be considered for its bearing on any matter to which it is relevant.

· FRE 414(a) analogously provides for evidence of prior child molestation.

· In theory, 403 provides a safeguard to ensure that evidence is admitted under 413 and 414 only when its probative value is not outweighed by its prejudicial value.  However, most (federal) courts treat 413/414 as creating a presumption of admissibility (a presumption that its prejudicial value does not outweigh its probative value) and rarely hold evidence of prior sex crimes to be barred under 403.  Most state courts have not followed Congress’ passage of 413/414 and apply the usual rules regarding admissibility.
· Critics such as Professor Baker argue that serial rapists are less common than serial larcenists and burglars, but those types of crimes are not singled out in the same way as sex offenses.

· Impeachment and Cross-Examination

· If D testifies for himself, P generally can 

· ask about other crimes in its cross-examination and

· introduce other-crimes evidence in its rebuttal for purposes of impeaching D’s testimony.

· Theoretically, other-crimes evidence may only be used to judge the credibility of D’s testimony, not to provide affirmative support for P’s case, and the jury will be so instructed.

· Reasoning: a person convicted of a crime may be more likely to give false testimony than a person with a “clean” record.  Ironically, though, prior burglary convictions would be inadmissible for the purpose of showing D’s disposition to commit a burglary for which he is currently being tried, but if he claims to be elsewhere at the time of the burglary in question, his priors may be held admissible to show a possibility that D may be disposed to perjury! (27’2).
· Effectiveness of Jury Instructions regarding Admissibility

· Typical jury instruction regarding other-crimes evidence that has been admitted for the limited purpose of impeachment, per Federal Jury Practice and Instructions §11.12: “Evidence of a D’s previous conviction of a crime may be considered by the jury only insofar as it may affect the credibility of the D as a witness and must never be considered as any evidence of [his] [her] guilt of the crime for which the D is now on trial.”

· Note that the instruction is premised upon the assumption that a juror’s natural inclination is to consider other-crimes evidence as relevant to guilt and that jurors would find it difficult to keep such evidence in perspective once it becomes known.

· In Spencer v. Texas, 385 U.S. 554, 565 (1967), 27, the Supreme Ct. expressed its faith in “the ability of juries to approach their task responsibly and to sort out discrete issues given to them under proper instructions.”

· Justice Jackson in Krulewich v. United States: “The naïve assumption that prejudicial effects can be overcome by instructions to the jury … all practicing lawyers know to be unmitigated fiction.”
· “[O]ne cannot unring a bell; after the thrust of the saber it is difficult to say forget the wound; and finally, if you throw a skunk into the jury box, you can’t instruct the jury not to smell it.” Dunn v. United States, 307 F.2d 883, 886 (5th Cir. 1962).
· Empirical evidence is mixed as to whether cautionary jury instructions eradicate the prejudicial effects of other-crimes evidence.
· C. The Role of the Jury (42-65)
· <<Rule>>: Criminal cases must be tried by a jury, per the due process clause of the 14th Amendment, which applies the 6th Am to state gov’ts. (Implied: Acquittal by a jury is a final determination that cannot be appealed by the gov’t).
· Right to a jury: Duncan v. Louisiana, 391 U.S. 145 (1968), 42 TA \l "Right to a jury: Duncan v. Louisiana, 391 U.S. 145 (1968), 42" \s "Duncan" \c 1 .

· Facts/Proc: D convicted of battery by a judge and denied a jury trial under the state Constitution, which granted jury trials only in cases in which capital punishment or imprisonment by hard labor could be imposed. R’d.

· Reasoning: 

· Due process means providing the party with all his/her fundamental rights, which includes a right to a jury trial in criminal cases. (“[T]rial by jury in criminal cases is fundamental to the American scheme of justice…”)

· Historical precedent in order to protect individuals against arbitrary rule and oppression by the Gov’t.  [White]: “Providing an accused with the right to be tried by a jury of his peers gave him an inestimable safeguard against the corrupt or overzealous prosecutor and against the compliant, biased, or eccentric judge.”  Jury provisions in the federal and state Constitutions reflects “a reluctance to entrust plenary powers over the life and liberty of the citizen to one judge or to a group of judges…”
· “[T]he Fourteenth Amendment guarantees a right of jury trial in all criminal cases which – were they to be tried in a federal court – would come within the Sixth Amendment’s guarantee.”

· Contrary to criticism that laypersons make unwise decisions due to inadequate understanding of evidence and issues, White argues that Kalven & Zeisel’s study (fn26, P44) disproves this contention.
· The decision does not rule out the use of jury trial waivers or the elimination of juries in trials of “petty crimes.”  The crime in this case was not considered petty by the Sup Ct b/c it was potentially punishable by 2 years imprisonment.  
· Notes (45):

· 1. Duncan occurred in one of the most discriminatory counties in the nation and involved a black D alleged to have hit a white victim during the time of an intense desegregation battle.  The Sup Ct decision did not elaborate on the racial context of the case, perhaps to establish a more general principle that a jury should be considered an important safeguard against abuse, even in a well-functioning democracy.  Note that even an unbiased judge would likely have reached the same result anyway.

· 2. Scope of the right to jury trial:
· Principle: Justice Frankfurter implied that a “jury” is commonly understood to be twelve people who must reach a unanimous decision in order for a verdict to go against a D. Rochin v. Calif. U.S. (1952).

· At least 6 jurors: A 6-member jury was upheld as constitutional because the 12-member jury appears to have been a historical accident. Williams v. Fla. U.S. (1970).  Ballew v. Georgia, U.S. (1978) (46fn37) set the minimum at 6.

· Unanimity: Only a substantial majority, not unanimity, is required in state criminal trials. Apodaca v. Oregon, U.S. (1972).  Thus, an 11-1 and a 10-2 decision were upheld.  In Burch v. Louisiana, U.S. (1979) (46fn38), a 5-1 majority was not upheld, so a 6-person jury must reach a unanimous decision.  Federal Rule 31(a) requires a unanimous verdict in federal criminal trials.

· Petty: If an offense authorizes imprisonment for at least 6 months, it is not petty and requires a jury trial.  Baldwin v. N.Y., U.S. (1970).

· Policy Considerations (47n5):

· Advantages of Jury Trials
· Jurors may better represent local community values than a judge

· (This reason made more sense under the King’s writ system than under a democratic system of law).

· Note that the law has no “jury of peers” requirement.  However, the panel of potential jurors (venire) must reflect “a fair cross section of the community.” Taylor v. Louisiana, U.S. (1975).  This is to ensure the impartiality of the jury, although the resulting jury may not be very representative of the community of the defendants’ “peers.” (45n3).

· Jurors engaged in the civic process.
· Because the public is engaged in the process, harsh sentences are more bearable.
· Due to a jury’s transient nature, any animosity or suspicion regarding particular decisions can be directed toward them instead of a judge.

· Twelve jurors are less corruptible than one (juror or judge).

· Equity-dispensing function: Juries can flexibly tailor decisions to fit individual circumstances, thus abiding by the spirit of the law if not the letter of the law and protecting technically guilty Ds from a judge (system) who could apply the law too mechanically/rigidly. (This problem could also be addressed on appeal in some cases.)
· <<Rule>> Jury Nullification instruction not required. United States v. Dougherty, D.C. (1972), 51:

· Facts/Proc: Ds broke into and vandalized a Dow Chemical Company office in Washington to protest the Vietnam War. Ds wanted a jury instruction on jury nullification (the jury’s right to acquit or condemn Ds without regard to the law and the evidence).

· Notes: 

· 1. Empirical studies show a material difference when an instruction is given.  Notably, mock juries spend more time discussing a D’s character rather than the evidence when a nullification instruction has been given.

· 2. Most states and the federal courts follow Dougherty.

· 3. “Jury nullification is an unfortunate but unavoidable power. It should not be advertised, and, to the extent constitutionally permissible, it should be limited.” State v. Ragland, N.J.

· 4. Removing jurors for cause when they indicate their intention to exercise the nullification function, as was done in United States v. Thomas, contrasts with the supposed equity-dispensing function of juries.  Ultimately, though, our system maintains ambiguous policies.
· 5. What if the jury receives a nullification instruction over D’s objection. Does that subject the D to capricious judgment and violate his right to be tried in accordance with ascertainable law? See Wyley v. Warden.

· 6. Critical race response – Paul Butler: “Considering the costs of law enforcement to the black community and the failure of white lawmakers to devise significant nonincarcerative responses to black antisocial conduct, … I hope that the destruction of the status quo [by acquittal of some guilty black persons] will not lead to anarchy, but rather to the implementation of certain noncriminal ways of addressing antisocial conduct…”  
· Counter - Randall Kennedy: “Jury nullification as typically implemented is a low-visibility, highly ambiguous protest unlikely to focus the attention of the public clearly on social problems in need of reform. … Butler simply overlooks the sector of the black law-abiding population that desires more rather than less prosecution and punishment for all types of criminals…”
· Disadvantages of Jury Trials (47-48 cont.)
· Cost/expense

· Participation in jury duty “…disenchants the citizen and causes him to lose confidence in the administration of justice.”

· Juries may not follow the letter of the law, either due to lack of understanding or disagreement with it.

· Juries sometimes render conflicting or confusing verdicts. (see 64n1).  United States v. Powell, U.S. (1984) upheld that such “errors” cut both ways and balance out.
· Judge vs. Jury:

· The collective wisdom of a jury “makes up in common sense and common experience what it may lack in professional training, and …its very inexperience is an asset because it secures a fresh perception of each trial…”

· A judge, “as a result of training, discipline, recurrent experience, and superior intelligence, will be better able to understand the law and analyze the facts than laymen…”

· Sentencing and the Role of the Jury (60)

· (n1) Generally, juries do not determine the sentence, except in capital cases.  In states that allows jury sentencing in other types of cases, restrictions tend to make jury sentences harsher than those imposed by judges for similar circumstances.  “Prosecutors and legislators in jury-sentencing states seem to believe that the greater severity and unpredictability of jury sentencing is an important factor in inducing guilty pleas, so that cases can be disposed of quickly and cheaply.”
· (n2) Courts are not typically required to inform the jury of the consequences of conviction (such as possible or mandatory sentencing). See e.g., Shannon v. U.S.
· (n3) In many states, juries only determine guilt/innocence but not sentencing – thus providing a loophole for prosecutors to take some factual questions away from the jury – facts that are not necessary to constitute the crime charged (facts that are not elements of the offense).

· Sentencing factors: McMillan v. Penn., U.S. (1986), 40n3:

· State statute imposed a mandatory minimum sentence of five years’ imprisonment on anyone convicted of certain felonies if the judge found at sentencing by a preponderance of evidence that D had possessed a firearm during the commission of the offence, even though the prosecution had to prove beyond a reasonable doubt that D had committed the offense.

· Supreme Court held that the provision was constitutional because the fact in question did not increase the maximum sentence that the judge was authorized to impose (so the judge could have imposed the five-year maximum sentence regardless).  So-called “sentencing factors” are not held to the reasonable doubt standard as long as they do not affect the choice of sentence within an authorized range.  Harris v. United States affirmed that the reasonable-doubt requirement does not apply to facts that trigger a mandatory minimum sentence as long as the facts do not increase the maximum authorized sentence (41 & 63).

· For further critique, see Rachel Barkow, 63.

III. The Justification of Punishment

· A. What is Punishment?
· Punishment = the process with a central purpose of intentionally inflicting pain and suffering upon individuals.

· Forms of punishment, generally (67): 

· Fine

· Probation

· Imprisonment

· Death

· Conviction
· social stigma

· impediment to employment and housing

· risk of enhanced punishment for future offenses

· possible loss of voting rights

· possible loss of public housing access

· possible deportation

· “Intermediate sanctions”

· home detention

· mandated community service

· “intensive-supervision” probation (often including mandatory counseling and/or drug treatment)

· [B. Blame and Punishment]

· C. Why Punish? (Justifications for punishment, generally, 79)
· 1. Retributive (backward looking perspective)

· Retribution – punishment based upon the blame (or moral culpability) of the actor.

· Philosophical background

· Kant – Just punishment must be meted out with equality – eye for an eye.  Thus, only the “guilty” should be punished and should be punished proportionate to the crime.

· Michael S. Moore – “For a retributivist, the moral culpability of an offender also gives society the duty to punish [in addition to a right to punish].”  Consider (State v. Chaney, 91) if a convicted robber/rapist was in an accident that caused him to lose his sex drive, such that society could be assured he would never rape again, and at the same time, he acquired substantial wealth, such that society could be assured he would never rob again, should he still be punished?  If so, then his punishment serves something other than a utilitarian/deterrent (or even mixed theory) purpose.

· H.L.A. Hart:

· What conduct should be punished? – morally wrong behavior perpetrated voluntarily. (“wicked conduct injuring others”).

· How severely should such behavior be punished? – match or be equivalent to “the wickedness of his offence.”

· What is the justification for the punishment? – “that the return of suffering for moral evil voluntary done, is itself just or morally good.”

· Herbert Morris – social contract theory: We presume a primary set of rules that generally prohibit violence and deception.  Compliance with the rules benefits everybody fairly.  Criminals seek to benefit from the rules while also not complying with them, which unfairly distributes benefits and costs (“burdens”).  Punishment restores the balance and maintains the fairness of such a system by taking from the criminal “what he owes, that is, extracting the debt.”
· John Mackie – “But surely the central notion is not that the criminal repays a debt, pays something back to society, but that someone else pays the criminal back for what he has done.”  “What is basically wrong with the fair play approach [discussed by Morris above] … is that it focuses on the advantage that may have been gained by the criminal in some sort of social competition, whereas the point of punishment surely lies not in this but in the wrongness of his act and the harm that he has done or tried to do …”
· James Fitzjames Stephen – 
· “[T]he sentence of the law is … [parallel to] what a seal is to hot wax. … The mere general suspicion or knowledge that a man has done something dishonest may never be brought to a point, ... but the fact that he has been convicted and punished as a thief stamps a mark upon him for life.  In short, the infliction of punishment by law gives definite expression and a solemn ratification and justification to the hatred which is excited by the commission of the offence [sic] …”
· Deliberate anger/hatred and righteous condemnation within the criminal justice system is as appropriate as passionate expression within marriage (91).
· Critical Race critique:
· Jeffrie Murphy, Marxism and Retribution – Contrary to theories of social contract, the typical criminal may not fit into the retributivist model which view the criminal as “an evil person who, of his own free will, intentionally acts against those just rules of society which he knows, as a rational man, benefit everyone including himself.” 
· Counter: 
· Even the most disadvantaged members of society receive some benefit from our system.

· Not everyone in the same situation will commit crime, thus indicating that actors have alternative choices, though they may be difficult and are surely limited.

· Thus, punishment is deserved due to some moral culpability.

· Posner’s view: as temptation to commit the crime is increased, the sanctions should increase to counteract.

· Problem: Nightclub Fire (85)

· During a band’s nightclub performance in Rhode Island, pyrotechnics set off by the band’s tour manager, Daniel Biechele, ignited flammable soundproofing foam.  The fire resulted in 100 deaths and over 200 injuries.
· Biechele plead guilty to 100 counts of involuntary manslaughter as part of a plea agreement that authorized the judge to impose a maximum 10-year prison sentence.  The judge sentenced him to 4 years in prison, with 11 years suspended, leaving D eligible for release on parole after serving one-third of his sentence.

· The Prosecutor had urged for the maximum sentence, owing to D’s deliberate disregard for the law (he had not obtained the required permit to use fireworks).

· The judge pointed to D’s clean record, remorse, willingness to accept responsibility, potential for rehabilitation, and lack of intention to harm anyone.

· Victim Impact Statements and Vengeance/Retaliation (86)
· <<Rule>> Victim impact statements are allowed in sentencing.  Payne v. Tennessee, US (1991) (overruling Booth v. Maryland, which had held that VIS should not be admissible b/c do not change the moral culpability of D and should not affect sentencing).
· “We are now of the view that a State may properly conclude that for the jury to assess meaningfully the defendant's moral culpability and blameworthiness, it should have before it at the sentencing phase evidence of the specific harm caused by the defendant. ‘[T]he State has a legitimate interest in counteracting the mitigating evidence which the defendant is entitled to put in, by reminding the sentencer that just as the murderer should be considered as an individual, so too the victim is an individual whose death represents a unique loss to society and in particular to his family’” (quoting the dissent in Booth).

· Retaliatory argument: “The notion that punishment should be based on the amount of resentment and outrage generated by the crime is commonly thought of as vengeance” or, per Kant (81) “the right of retaliation.”  
· Retributive counter: 
· Punishment should be proportionate to the moral culpability of the defendant, per Moore.
· The effect on the victim has no bearing upon the culpability of D.

· Punishing for retaliation does not fit with a goal of deterrence, since potential criminals cannot foresee what results will occur.

· Evidence is not allowed to counteract VIS – e.g. if D wants to contend that the victims died quickly and relatively painlessly, this is not allowed.

· “Are [the] kinds of consequences [described in victim impact statements] considered because of a social interest in assessing the defendant’s degree of fault, or are they considered because of a social interest in using punishment to bring a measure of satisfaction and recompense to the victim?”  Why should unforeseen or unforeseeable consequences lead to greater punishment?
· William Miller critiques Robert Nozick’s comparison of retribution and revenge on 89.

· 2. Utilitarian (forward looking perspective)

· Philosophical background

· Bentham (1961): Because punishment itself is mischief and evil, “it only to be admitted [(allowed)] in as far it promises to exclude some greater evil.”

· (a) Deterrence (92)

· Increased effect by 

· increased (apparent) risk of conviction and 

· increased (apparent) severity of punishment.

· Essential Factors

· Fairness

· Proportionality (e.g. if the burden of proof were lowered to preponderance, punishment would increase in the short-term, but the legitimacy of criminal law would be undermined.)

· Types of deterrence

· Deterrence for underlying conduct (intentional conduct that is relatively sensitive to punishment).

· Deterrence for ultimate harm (not as affected by punishment when the result is unintentional).

· Effectiveness
· According to Schulhofer, serious felons have a recidivism rate of 35-65%.

· Philosophical Background

· Law-and-Economics: Bentham argues that actors calculate – cost of pain vs. benefit of pleasure – before deciding to act.

· Counter –

· Many people don’t act rationally and run the numbers before committing a crime

· Response: Such people are probably at the margins; still deter many people.

· Severity does not always deter – consider the adverse effects of a punishment like shaming

· Paul Robinson and John Darley

· The general existence of a justice system has some deterrent effect, but changing individual rules probably has little effect beyond the broad deterrent effect. Reasons, 1 of 3 necessary factors is often missing that would lead to deterrence:

· Actor knows the rule.

· Actor perceives the cost as greater than the benefit of the crime.

· Actor is able and willing to make a rational self-interest choice by bringing such knowledge to bear on the conduct decision at the time of the offense.

· Most people obey the law:

· (1) because of normative social influence (“they fear the disapproval of their social group if they violate the law”), and

· (2) internalized moral standards and rules (“because they generally see themselves as moral beings who want to do the right thing as they perceive it”).

· Ex: People tip at restaurants even though they may not intend to return.

· “Criminal law …influences the powerful social forces of normative behavior control through its central role in the creation of shared norms. …If it has developed a reputation as a reliable statement of existing norms, people will be willing to defer to its moral authority in cases where there exists some ambiguity as to the wrongfulness of the contemplated conduct…”

· The criminal law must be seen as credible to have norm-influencing effects. To do so, it must earn a reputation for:

· “(1) punishing those who deserve it under rules perceived as just,

· (2) protecting from punishment those who do not deserve it, and

· (3) where punishment is deserved, imposing the amount of punishment deserved, no more, no less…”

· Mark Fleischer argues that urban street criminals are forced into their lifestyle of crime by their circumstances “and they can’t stop it now” (so they can’t be deterred).
· (b) Rehabilitation (97)

· For the good of society or the criminal? (Michael Moore, 98)

· Effectiveness?

· Robert Martinson studied rehabilitative efforts and wrote in 1974 that most had no appreciable effort on recidivism.  Although he qualified later that some programs do reduce recidivism for some offenders under some circumstances, “the conclusion that ‘nothing works’ had become fixed in the public mind, and it has proved difficult to dislodge.”

· George Mair argues that 

· (1) recidivism should not be the only measure of success, and

· (2) Martinson’s criticisms of rehabilitative measures may have more to do with their implementation than with their potential.

· Leon Radzinowicz and J.W. Cecil Turner, Stages of Penal Policy (97):

· 1) Terror: The terror of the punishment will decrease the amount of offenses.

· 2) Liberalism: Punishment should fit the crime.

· 3) Rehabilitation: Punishment should fit the criminal – this approach “involved a fuller appreciation of the necessity of studying the personality of the offender if the disease of crime was to be successfully attacked.”

· Andrew von Hirsch and Lisa Maher – Any critique of the current system can “cut both ways” – if the current justice system is implemented in a disproportionate manner, why would a rehabilitative system be implemented by the same institutions in a less disproportionate manner?

· (c) Incapacitation (101)

· Central to the modern system (Zimring and Hawkins).

· Factors to consider

· Blameworthiness/desert

· Potential of future crimes? (considered by judges and others on ad hoc basis, why not systematically? 103n2).

· Cost-effective?

· Diiulio (1996): “it costs society at least twice as much to let a prisoner loose than to lock him up.”

· Criticism by Donohue and Seligman: 

· Prisoners who are released are not “average” prisoners who are likely to commit 12 crimes a year (Diiulio’s calculation).

· Many crimes are committed by gangs or criminal rings where “the loss of one gang member will probably just lead to the recruitment of another.”

· For most criminals, criminal behavior is disproportionately concentrated over their lifetime with higher rates usually in the late teens and early twenties.

· “If persons who present some threat of future crime are to be confined, why not confine all of them indefinitely?” (Zimring and Hawkins, 105).

· 3. Mixed Theory 

· (see Hart and Moore, 91)
· Problems with retribution model:

· Sentence reductions for cooperation are not be justified b/c the moral culpability for the crime has not been reduced, per Kant.  But many prefer a system that allows criminals to have their sentences reduced when they cooperate with investigators to help prosecute other, ideally more culpable, criminals.

· Reductions for other reasons are not justified.  Consider U.S. v. Johnson, N.Y. (1992), where two VA employees bilked the system.  1 D, Cheryl Purvis, received 27 months in prison, while the other D, Cynthia Johnson, only received 6 months of home detention.  The judge considered that Ms. Johnson had four pre-school children and a disabled sister to care for at home.  Under a retribution model, both Ds should have been sentenced alike because their culpability was equal.
· Problems with utilitarian model:

· Hypo: Teenager uses slugs to steal calls on a pay phone.  He cheats the system out of $.50.  However, this type of crime is difficult to prosecute because of the difficulty of detection, and phone companies have lost over $1million to this type of crime.  Under a utilitarian-deterrence model, the teenager should be sentenced to several years in prison to serve as a strong deterrent for others who would commit the same crime, even though his moral culpability was relatively insignificant.
· Resolution (the majority opinion in our system currently):
· Use the moral culpability of a criminal to constrain the maximum allowed sentence.

· Use utilitarian factors (social protection/social welfare) to determine the specific sentence, which cannot exceed the retributivist limit of what the criminal deserves.

IV. Imposing Punishment
· (105-120, CrimLaw Assignment 1)
· Assigning Punishment – Sentencing 
· Generally, until the 1970s, sentencing was at the discretion of the trial judge, although somewhat limited by statutory limits, the charging authority of prosecutors, and the releasing authority of parole boards.

· Some states now have further restrictions:

· mandated specified punishments,

· administrative agencies that promulgate guidelines channeling the choice of sentence to some degree, and

· appellate review of trial-court sentencing.

· 1. Sentence Length

· In the federal system, guidelines have been issued that offer some assistance in determining an appropriate sentence.  Per Wheeler (111), it is unclear “whether the net effect of the guidelines will be to reduce disparity, discrimination and inequality in sentencing, as many hope, or whether it will merely push these risks toward the prosecutor, as many fear.”

· Leniency: U.S. v. Michael Milken, S.D.N.Y. (1990), 107 TA \l "U.S. v. Michael Milken, S.D.N.Y. (1990), 107" \s "Milken" \c 1 :

· D plead guilty to six felony counts involving violations of securities, tax, and other laws. Sentenced to 10 years (5 simultaneous sentences of 2 years).
· Deterrence merits some prison time, rather than just community service:

· [Kimba Wood]: While a sentence of lengthy community service “would have the advantage of permitting [Milken] to work productively with others … I believe that a prison term is required for the purposes of general deterrence; that is, the need to deter others from violating the law and the possibility that the sentence given in one case will prevent others from violating the law.”

· “Prison sentences are viewed as one of the most powerful deterrents to the financial community …[as] reflected in the legislatively mandated sentencing guidelines which punish white collar crimes with more prison time than was common before their adoption…”

· Milken’s violations of the law were “serious crimes warranting serious punishment and the discomfort and opprobrium of being removed from society…” (“the grave stigma attached to a conviction” discussed on 244’5).
· “Praiseworthy conduct” and “blameworthy status” should be weighed to determine the specific balance between leniency and severity (see Wheeler, 110): 

· “In deciding how long a prison term is appropriate and how much community service is appropriate, I have taken into account that

· long before your current legal problems you took a significant amount of your own personal time to serve the community by working with disadvantaged children rather, for example, than using all of your personal time to acquire possessions.

· You also successfully encouraged your colleagues at work to do the same.

· I have also taken into account the emotional support that you have provided to your family, neighbors, co-workers, and 

· the fact that many colleagues and competitors found you to be forthright, honorable and honest in your dealings with them over the years.”
· “On the other side of the scale, I must also take into account that

· you were head of your department and that you used others in your department to effect unlawful schemes.

· By your example, you communicated that cutting legal and ethical corners is, at times, acceptable.

· You also committed crimes that are hard to detect and [such] crimes … warrant greater punishment in order to be effective in deterring others from committing them.”

· Cooperation with the government:

· Some urged for maximum (28 year) sentence in order to force D to cooperate with the government in future investigations.

· However, “a court is required to select a fair sentence for the crimes that occurred, and, only after making that decision, consider whether a defendant’s cooperation with the government warrants lightening the sentence.”

· “When a D cooperates with the gov’t fully and is of assistance to the gov’t, the D deserves a significant reduction in sentence for assisting the gov’t to uncover crimes that are otherwise very resistant to discovery…”
· Contrast to Leniency: U.S. v. Jackson, 7th Cir. (1987), 112 TA \l "U.S. v. Jackson, 7th Cir. (1987), 112" \s "Jackson" \c 1 :

· Facts/Proc: Dwight Jackson had been in prison for two armed bank robberies.  Thirty minutes after release as part of a “work release program,” Jackson robbed another bank. He was sentenced to life in prison without the possibility of parole, which was a punishment at “the upper end of the scale of sanctions” under the relevant statue. A’d.

· Reasoning [Easterbrook]:

· “Specific deterrence had failed. The court was entitled to consider general deterrence and incapacitation.”

· “If this sentence is unduly harsh, the holder of the clemency power may supply a remedy.”

· Concurrence [Posner]:

· Concur but think the sentence is too harsh:

· in part b/c D never inflicted injury during any of his crimes.

· Also, if D were in prison for 25 years, he would be 60 years old when released and not as likely to commit robbery.  “We know that criminal careers taper off with age, [(]although with the aging of the population and the improvements in the health of the aged the fraction of crimes committed by the elderly is rising.[)] Crimes that involve a risk of physical injury to the criminal are especially a young man’s game. … A bank robber must be willing to confront armed guards and be able to make a quick getaway.”
· “A civilized society locks up such people until age makes them harmless but it does not keep them in prison until they die.”

· A subsequent proceeding disputed some of the premises underlying Posner’s argument.

· Sentencing factors: 

· Comparing the severity of the factors involved with Milken’s and Jackson’s situations gives some explanation for the seeming unfairness of the degree of punishment that white-collar criminals are sentenced to when compared with non-white-collar crimes:

	Milken
	Jackson

	Stole $400million – more severe
	Stole $2000 – less severe

	Defrauded investors
	Robbed banks

	Seems to have deliberately manipulated loopholes/grey area in the law – more severe
	Acts were clearly illegal – moderately severe

	Incarceration not necessary to bar D from securities, thus incapacitating his ability to commit securities fraud – less severe
	Incarceration may be the only way to incapacitate D from committing bank robberies – more severe

	Likely to rehabilitate – less severe
	May not be rehabilitative - more

	Probably relatively sensitive to the deterrent effect of punishment – less severe
	Probably relatively insensitive to the deterrent effect of punishment – more severe


· Past criminal activity increases the sentence

· Arguably, someone is more culpable if they’ve committed the crime before

· Also, may indicate someone is incorrigible

· Re: Lewis (handout #1, CrimLaw Assnmt 1)

· Despite his long hxy, even 15 months would be the longest sentence he’d ever received.

· A bench warrant doesn’t count as an adjudication.

· Mental health commitment does not count as incarceration.

· 2. Supervised Release (114)
· Sentencing Reform Act, 18 USC §3583, mandates that conditions of supervised release are 

· “reasonably related” to “the nature and circumstances of the offense and the history and characteristics of the defendant …” and 
· “involve no greater deprivation of liberty than is reasonably necessary” to 
· deter (“afford adequate deterrence to criminal conduct”),
· protect (“protect the public from further crimes of the defendant”), and

· rehabilitate (“provide the D with needed educational or vocational training, medical care, or other correctional treatment in the most effective manner.”)

· Shaming may be allowed if it meets the above conditions. 
· U.S. v. Gementra, 9th Cir. (2004) TA \l "U.S. v. Gementra, 9th Cir. (2004)" \s "Gementra" \c 1 :
· Facts/Proc: D stole letters from several mailboxes and pled guilty to mail theft. Among other things, the District Court judge required D to perform 100 hours of community service consisting of standing in front of a post office with a sandwich board reading “I stole mail. This is my punishment.”
· Holding: “[T]he condition imposed upon Gementera reasonably related to the legitimate statutory objective of rehabilitation.”
· Reasoning:
· “The fact that a condition causes shame or embarrassment does not automatically render a condition objectionable; rather, such feelings generally signal the D’s acknowledgment of his wrongdoing…” (116’9y).
· Per Braithwaite, “’The crucial distinction is between shaming that is reintegrative and shaming that is disintegrative (stigmatization).’”
· Critique:
· Dan Kahan: Shaming penalties will most likely lead to “a crippling diminishment of self-esteem” as well as “serious financial hardship.”  Thus, it “should compare favorably with imprisonment as a deterrent.”
· Massaro: By effecting a downward change in status, shaming may cause an offender to “’drift’ toward subcultures that are more accepting of her particular norm variations…” and, thus, work against rather than toward goals of specific deterrence or rehabilitation.
· Gilligan: Shaming cannot deter crime because shame is the main motivation for committing many crimes. “The emotion of shame is the primary or ultimate cause of all violence.”
· James Q. Whitman: In contrast the gov’t’s system of measured punishment, a shaming provision delegates to the uncontrolled public the task of punishing a criminal, which will undermine the ethic of restraint and sobriety in our system.
· Other unusual forms or punishment:
· Wisconsin v. Oakley – Wis. Sup. Ct. upheld condition of probation that D avoid having another child unless he showed that he could support the child and his other 9 children.  “We conclude that in light of Oakley’s ongoing victimization of his nine children and extraordinarily troubling record manifesting his disregard for the law, this anomalous condition – imposed on a convicted felon facing the far more restrictive punitive sanction of prison – is not overly broad and is reasonably related to Oakley’s rehabilitation. … [He] could have been imprisoned for six years, which would have eliminated his right to procreate altogether during those six years…”
· Community Service

· Problems: 

· Large enforcement costs

· How to handle dangerous/violent/unpredictable participants?

· What to do when people don’t show up?

· Quality of forced work may be below standard.

V.  The Required Elements of Just Punishment -
Defining Criminal Conduct
· A. Introduction (133, 1071)
· B. Actus Reus – culpable conduct
· <<Rule>>: Criminal liability requires an “actus reus,” or the commission of a voluntary act that is prohibited by law.  (Note that it must be willful and an express act.)

· MPC § 2.01 (p1081):

· (1) “conduct which includes a voluntary act or the omission to perform an act of which he is physically capable.” [broad definition that includes semi-conscious/drunkenness and habitual acts]

· (2) Involuntary acts include (a) “a reflex or convulsion,” (b) “a bodily movement during unconsciousness or sleep,” (c) conduct during hypnosis or resulting from hypnotic suggestion,” and (d) “a bodily movement that otherwise is not a product of the effort or determination of the actor, either conscious or habitual.”

· [Common Law:

· definition of involuntary act: “an act which is done by the muscles without any control by the mind such as a spasm, a reflex action or a convulsion; or an act done by a person who is not conscious of what he is doing such as an act done whilst suffering from concussion or whilst sleep-walking…” Bratty v. Attorney-General (Eng. 1963).  E.g. somnambulism (sleep-walking) is considered involuntary, 188n(c) – Mrs. Cogdon killed her daughter but was acquitted.
· Punishment is allowed if any part of the required conduct involves a voluntary act.  Decina (D convicted b/c he was aware of the possibility of a seizure before he got in his car).]

· (3) Liability for omission when [for CL, see Sec. V.C.]:

· statutory: “(a) the omission is expressly made sufficient by the law defining the offense;” or

· duty: “(b) the duty to perform the omitted act is otherwise imposed by law.”

· (4) “Possession is an act, within the meaning of this Section, if the possessor knowingly procured or received the thing possessed or was aware of his control thereof for a sufficient period to have been able to terminate his possession.”

· 1. Voluntary Act
· Justifications:

· “[T]he law cannot hope to deter involuntary movement or to stimulate action that cannot physically be performed…”  (emphasis on physically involuntary acts, like reflexes; note that habitual behavior is generally considered voluntary b/c it is considered more mental than physical).
· Cogitationis poenam nemo patitur – No one is punishable solely for his thoughts.  
· Blackstone (191): “[N]o temporal tribunal can search the heart, or fathom the intentions of the mind, otherwise than as they are demonstrated by outward actions…”

· James Fitzjames Stephen: “If it were not so restricted it would be utterly intolerable; all mankind would be criminals, and most of their lives would be passed in trying and punishing each other for offences which could never be proved.”

· Abraham Goldstein (1959): “the act requirement … seeks to assure that the evil intent of the man branded a criminal has been expressed in a manner signifying harm to society; that there is no longer any substantial likelihood that he will be deterred by the threat of sanction; and that there has been an identifiable occurrence so that multiple prosecution and punishment may be minimized.”

· 2. Involuntary Act Defense

· Involuntary action serves as a defense to culpability rather than an excuse because “talk of excuse here seems to make no more sense than would talk of excusing a rock for falling on one’s head” (187).  Thus, the prosecution bears the burden of proving voluntary action beyond a reasonable doubt.
· Under CL, punishment is allowed if any part of the required conduct involves a voluntary act.  Decina (contrast to Martin).

· Cases:

· Martin v. State, Ala. (1944), 182 TA \l "Martin v. State, Ala. (1944), 182" \s "Martin" \c 1 :

· Fact/Proc: Police officer arrested D while D was drunk at home, and the officer took D to the highway, where D allegedly manifested a drunken condition by using loud and profane language. Statute holds “Any person who, while intoxicated or drunk, appears in any public place where one or more persons are present, … and manifests a drunken condition by boisterous or indecent conduct, or loud and profane discourse, shall, on conviction, be fined…”  D convicted of drunkenness on public highway. R’d.

· Holding: Since D did not act voluntarily, as presupposed by the statute, D was not guilty of violating the statute.
· Notes:

· Although D did not voluntarily go into public, he did voluntarily manifest his condition.  Thus, conviction would be appropriate unless the court requires all the acts to be voluntary, as this court apparently did.

· If all acts have to be voluntary, a problem could occur re: unlawful acts in court b/c many Ds do not go to court voluntarily.

· People v. Newton, Cal. (1970), 184 TA \l "People v. Newton, Cal. (1970), 184" \s "Newton" \c 1 :

· Facts/Proc: Newton shot police officer during a struggle, and the officer died from the bullet wounds. Newton convicted of voluntary manslaughter.  D contended, supported by expert testimony, that he was in a state of unconsciousness (as a result of the wound he suffered) when the deceased officer was shot.  Judge did not instruct the jury that unconsciousness is a complete defense to criminal homicide.  R’d and remanded.
· Holding: Involuntary unconsciousness is a complete defense to homicide, and the jury should have been so instructed.
· Notes:

· Hypo: N testifies that when he was a boy, cops pulled he and his father over and beat his father to death.  Since then he’s had a deep hatred of the police and is determined to kill them, even though he knows it’s wrong and he shouldn’t do it. He can show he’s been treated for the problem, has meds, sees a psychiatrist and doesn’t drive. One day, he’s confronted by a cop that comes to his door; he completely loses self-control and kills the cop. Involuntary Act?

· Probably not. Going “beserk” is an irresistible, uncontrollable act; however, this is still usually considered voluntary.

· Counter: The act wasn’t a product of effort or determination on the part of the actor, as required by MPC 2.01(2)(d) and D has a psych to back this up.  

· Probably wouldn’t work since evidence indicates N hated cops and was “determined” to kill them.

· People v. Decina, N.E. (1956), 189 TA \l "People v. Decina, N.E. (1956), 189" \s "Decina" \c 1 : D was held culpably negligent for killing four people with his car on a public highway during an epileptic seizure because he knew he was subject to epileptic attacks.
· 3. Omission or Failure to Render Aid
· Statutory Rule, p1081: MPC § 2.01(3): “Liability for the commission of an offense may not be based on an omission unaccompanied by action unless:

· (a) the omission is expressly made sufficient by the law defining the offense; or

· (b) a duty to perform the omitted act is otherwise imposed by law.”

· Common Law Rule (Jones): Failure to Act constitutes a breach of legal duty when:

· a statute imposes a legal duty to care for another,

· D stands in a certain status relationship to another (parent to child, husband to wife, master to apprentice, innkeeper to inebriated customers),

· D has assumed a contractual duty to care for another, or

· D has voluntarily assumed the care of another in such a way as to prevent others from rendering aid.

· Status relationships:

· Does not generally include:
· siblings to one another, 

· parents to their adult children,

· adult children to their parents (even when the parents are elderly or unable to care for themselves),
· casual dating partners

· Can include:

· de facto parent: step-parent or other “functional equivalent of a parent” to a child (Carroll, 202), although Miranda (2005) declined to expand liability to a live-in boyfriend who “considered himself to be the [child victim’s] stepfather”;
· innocent causer of harm: If D imperils a victim, regardless of D’s intent, if D becomes aware of the peril, he has a duty to take reasonable steps to render aid to the victim.  (J.C. Smith paraphrase, 206).

· Good Samaritan laws:

· Require people to help others in peril if it would not endanger the life of the rescuer.

· Outside of the Anglo-Saxon tradition, a duty to render aid is more commonly enforced.  In France, for example, motorists have often been prosecuted and convicted for failure to stop and assist victims of vehicular accidents caused by others (201).

· Minnesota, Rhode Island, and Vermont have laws against refusal to render aid to a person in peril.  Vermont’s statute provided: “A person who knows that another is exposed to grave physical harm shall, to the extent that the same can be rendered without danger or peril to himself or without interference with important duties owed to others, give reasonable assistance to the exposed person unless that assistance or care is being provided by others.”  The penalty for violation is a maximum $100 fine.


· Arguments in favor of a duty to aid:

· Factors that may motivate a bystander to intervene to assist a victim or notify authorities (196-98):

· the empathic distress of watching another human being suffer,

· the guilt of failing to live up to a minimal threshold of decency, and

· the shame of having that failure witnessed by others.

· Mill: “A person may cause evil to others not only by his actions but by his inaction…” If a potential rescuer does not act, he harms the other person. (198)

· John Kleinig – The standard should be that of reasonable steps to give or procure aid for an imperiled person (199).

· Livingston – A duty to render aid should be mandatory when the aid can be provided “without personal danger or pecuniary loss” to the rescuer.

· Bentham - “In cases where the person is in danger, why should it not be made the duty of every man to save another from mischief, when it can be done without prejudicing himself, as well as abstain from bringing it on him?” (198)

· Roberts (205): “[Courts] presume that a woman’s obligation to her children always takes precedence over her own interest in independence and physical safety. … Judges assume that a woman’s maternal instinct to protect her children from harm overcomes any barriers to escape.”

· Arguments against a legal duty to aid: 

· Bystander indifference.  Many observers of crimes fail to intervene or even to report the crimes to police. Reasons for the omission:

· fear of retaliation from the perpetrator;

· fear of ridicule and derision of nonintervening bystanders;

· the exigent circumstances provide a lack of opportunity to prepare for how best to provide assistance;

· “free riding” – bystanders may mistakenly assume others have notified authorities or may feel less guilty about not assisting;

· “pluralistic ignorance” – when other bystanders fail to act, subsequent observers may interpret that failure to act as indicating the lack of danger;

· the threat of being mistaken for the cause of the harm;

· the risk that the victim could spurn, attack, or become dependent upon the rescuer;

· the risk that the rescuer may incur costs as a result of the rescue, such as requirement to provide continued information to the police, the court, etc.

· How much care is enough?

· “[T]he person charged with the duty of care is required to take steps that are reasonably calculated to achieve success.  Otherwise, the meaning of ‘duty of care’ is eviscerated.” Cardwell (204n3).

· Lord Macaulay et al., Notes on the Indian Penal Code: Where is it possible to draw the line between harm-producing omissions which should be illegal and those which should not be?  “If it takes a thousand rupees to save the beggar’s life, should the rich man be required to provide it?”

· Draftsman problem

· There is no principled way to create a consistently-applicable threshold across which rescue duties would be imposed and prior to which they would not apply.

· Liberty: Underlying the general opposition to good Samaritan laws in Anglo-Saxon jurisprudence is the concern that doing so will encroach upon individual liberty, per Kleinig (199).
· The Government’s role is to protect citizens from violence, not to encourage altruism or charity.

· Theory of Moral Hazard – People will take on too many risks if they can be assured of some sort of rescue by others (e.g. heli-skiing).

· Misprision - Failure to disclose knowledge of criminal acts 

· “[M]isprision of felony is not a chargeable offense in Maryland.” Pope (194).

· Congress enacted a law in 1909 that criminalizes active concealment of a known felony (merely failing to report is not a violation of that law) (201).

· Imposing a general duty to report felonies could pose an unacceptable threat to the privacy of victims, particularly in cases of sexual crimes.

· Cases:

· Jones v. U.S., D.C. (1962), 192 TA \l "Jones v. U.S., D.C. (1962), 192" \s "Jones" \c 1 : Ct. overturned conviction for manslaughter through failure to provide for a 10-month-old child of D’s friend.  Cited People v. Beardsley, which stated that manslaughter could be founded upon omission of a duty but that “the duty neglected must be a legal duty, and not a mere moral obligation.”

· Pope v. State, Md. (1979), 194 TA \l "Pope v. State, Md. (1979), 194" \s "Pope" \c 1 : D did nothing to protect the infant victim from the numerous acts of ultimately-fatal abuse he suffered from his mother, nor did D call authorities or seek medical assistance for the child after the abuse.  The applicable statute required, in addition to causing abuse by commission or omission, that the accused was a parent, adoptive parent, loco parentis (legal parent), or responsible for the supervision of the child. The mother was present at all times, though.  Thus, “Pope had no right to usurp the role of the mother even to the extent of responsibility for the child’s supervision…” She was merely a “Good Samaritan.”  Thus, she could not be found guilty under the statute.

· Commonwealth v. Cardwell, Pa. (1986), 204n3 TA \l "Commonwealth v. Cardwell, Pa. (1986), 204n3" \s "Cardwell" \c 1 : Mother convicted of child abuse for not taking action sufficient to protect her daughter from sexual abuse by the mother’s husband/child’s step-father.  Different outcome than Pope b/c of the legally-recognized relationship between mother-daugher. Note that, due to the mother’s fear of her husband, her choices were limited – reporting her husband to the authorities, taking her daughter and leaving the home, or sending her daughter away.

· Voluntary assumption of duty: Commonwealth v. Pestinikas, Pa. (1992), 194n3: D convicted of 3rd deg murder for reneging on an agreement to feed a 92-year-old man when D knew the victim had no other way to obtain food.

· No duty to boyfriend/girlfriend: People v. Beardsley, Mich. (1907), 202n2: Boyfriend not held liable when girlfriend overdosed in his home while his wife was away.

· Step-parent duty: People v. Carroll, N.Y. (1999), 202n2y: Step-mother held liable for child endangerment for failing to prevent her husband from killing his biological daughter while the daughter was visiting the father and step-mother’s home. “[A] person who acts as the functional equivalent of a parent in a familial or household setting is … legally responsible for a child’s care. … [T]his standard takes into account the modern-day reality that parenting functions are not always performed by a parent.”

· No duty for live-in paramour unless common-law spouse: State v. Miranda, Conn. (2005), 203: Live-in boyfriend’s conviction was overturned by a plurality overruling a previous holding.  The concern about extending liability to such a de facto parental relationship is that “the boundaries of this duty-based criminal liability will be too amorphous, and too fact-based and based on hindsight, to fit comfortably within our Penal Code.”  Dissent: “[A]ffording protection only to those children whose adult caregivers have chosen to have their relationships officially recognized hardly advances the public policy of protecting children from abuse.”
· Policy: Perhaps the bright-line distinction serves for clarity of law purposes.

· C. Mens Rea – culpable mental state (213)
· Intro
· Actus non facit reum, nisi mens sit rea (Blackstone: “an unwarrantable act without a vicious will is no crime at all.”)

· General sense of mens rea treats it as synonymous with moral fault (but provides a defense against criminal liability for acts committed involuntarily, under duress, while considered legally insane, by accident, or by mistake).

· Narrow sense of mens rea refers to the kind of awareness or intention that must accompany the prohibited act, according to the terms of the statute defining the offense.

· 1. The Model Penal Code (§ 2.02) approach (223 & 1082) 

· <<General test (MPC)>>: Did D intend or expect, or should D have expected, his actions to produce particular consequences?

· Examples:

· Unlawful assembly requires the act of joining with a group in a public place with intent to commit unlawful acts.

· Receiving stolen goods requires receiving those goods knowing that they have been stolen.

· Manslaughter requires the killing of another human with the awareness of a substantial and unjustifiable risk of doing so.

· About half of the state codifications have adopted the MPC approach (see Calif. Penal Code, p375, and Federal Criminal Code). Courts use it and the CL approach to fill gaps (when statutory language is silent, ambiguous, or contradictory).
· provides defined mental states with rules of interpretation to enable courts to determine the following mental states sensibly and predictably when the statutory language regarding mens rea is silent, ambiguous, or contradictor:

· 4 Levels of Culpability, MPC § 2.02 (p1082):

· (a) Purposely (or Intentionally): A person acts purposely with respect to a material element of an offense when:

· (i) if the element involves the nature of his conduct or a result thereof, it is his conscious object to engage in conduct of that nature or to cause such a result [cf. to “specific intent”]; and
· (ii) if the element involves the attendant circumstances, he is aware of the existence of such circumstances or he believes or hopes that they exist.
· (b) Knowingly: A person acts knowingly with respect to a material element of an offense when:
· (i) if the element involves the nature of his conduct or the attendant circumstances, he is aware that his conduct is of that nature or that such circumstances exist; and
· (ii) if the element involves a result of his conduct, he is aware that it is practically certain that his conduct will cause such a result.
· (c) Recklessly [unintentionally causes harm by disregarding a known risk]: A person acts recklessly with respect to a material element of an offense when he consciously disregards a substantial and unjustifiable risk that the material element exists or will result from his conduct. The risk must be of such a nature and degree that, considering the nature and purpose of the actor's conduct and the circumstances known to him, its disregard involves a gross deviation from the standard of conduct that a law-abiding person would observe in the actor's situation.
· [Subjective or objective recklessness?  The language appears to require actual awareness of all three factors - (i) a risk that is (ii) substantial and (iii) unjustifiable; but this is problematic, as people tend to overestimate their abilities.  Consider Shimmen’s case (228n5): D demonstrated a martial art kick to a plate-glass window and broke the window.  D testified that he believed he had taken enough caution not to break the window.  The court disagreed and found that D was subjectively reckless.  “A person may be convinced of his own skill, and yet know that on rare (perhaps very rare) occasions it may fail him.”]

· (d) Negligently [unintentionally creates risk due to unreasonable inattentiveness (he should have known of the risk even though he did not)]: A person acts negligently with respect to a material element of an offense when he should be aware of a substantial and unjustifiable risk that the material element exists or will result from his conduct. The risk must be of such a nature and degree that the actor's failure to perceive it, considering the nature and purpose of his conduct and the circumstances known to him, involves a gross deviation from the standard of care that a reasonable person would observe in the actor's situation. [does not involve a subjective state of awareness like purposeful, knowing, or reckless acts]

· To determine which level should be used for which elements, refer to the statutory definition of the offense or to the general provision of MPC § 2.02:

· Recklessness is considered the default minimum; thus, Negligence is only the level if explicitly prescribed. 2.02(3).

· If the law is ambiguous as to whether a level prescribed for any element applies to all material elements, it is presumed to apply to all, “unless a contrary purpose plainly appears.” 2.02(4).

· Each “material element” may involve:

· the nature of the forbidden conduct

· the result of the conduct 

· the attendant circumstances

· Distinguishing recklessness from knowledge (229n6).  What if D believes an attendant circumstance probably exist and is only ignorant that it actually exists due to his own effort to remain ignorant?  See Luban’s Hypo for application of (1) CL/Jewell (below) approach, (2) MPC/Jewell dissent (Kennedy) approach, and (3) Posner’s approach in Giovannetti (below).
· (1) CL: Avoidance of knowledge = knowingly b/c of deliberate ignorance. U.S. v. Jewell, 9th (1976), 229 TA \l "U.S. v. Jewell, 9th (1976), 229" \s "Jewell" \c 1 :

· Facts/Proc: D drove a vehicle from Mexico to the U.S. with knowledge that the vehicle had a secret compartment and knowledge of facts indicating the compartment contained marijuana, though he deliberately avoided positive knowledge of the drugs in the car in order to avoid liability if they were discovered. D convicted of knowingly transporting the drugs. A’d.
· Holding: “In the language of the instruction in this case, the government must prove, ‘beyond a reasonable doubt, that if the D was not actually aware … his ignorance in that regard was solely and entirely a result of … a conscious purpose to avoid learning the truth.’”

· Reasoning:

· Deliberate ignorance and positive knowledge are equally culpable.  Holding otherwise would make deliberate ignorance a defense that drug traffickers would take advantage of.
· MPC 2.02(7) state, “When knowledge of the existence of a particular fact is an element of an offense, such knowledge is established if a person is aware of a high probability of its existence, unless he actually believes that it does not exist.”

· (2) Dissent/MPC – Awareness is required [Kennedy]:

· (a) Under MPC 2.02(7), an instruction that deliberate ignorance is as culpable as knowledge is only appropriate when it also includes a requirement of knowledge of facts indicating a high probability of the truth.

· (b) The majority’s instruction fails to alert the jury that, using the subjective test of the MPC 2.02(7), D could not be convicted if he “actually believed” there was no drugs in the car.
· (c) The majority’s instruction wrongfully indicates that D could have been convicted even if found to be truly ignorant or “not actually aware.”
· Notes:

· Most federal courts hold that willful blindness (or “ostrich”) instructions, even if properly formulated, should not be given unless the evidence establishes that (1) D was subjectively aware of a high probability of illegal conduct and (2) D purposefully contrived to avoid learning of the illegal conduct [(even though this requirement is not expressly required under MPC]].

· (3) U.S. v. Giovannetti (232n3)– Avoidance and Awareness required: D was a gambler who lent his house to known gamblers and was convicted of “knowingly” aiding and abetting a gambling operation despite a lack of direct evidence that he knew the lessees were using the house for gambling. [Posner] overturned the conviction b/c evidence did not indicate that D actively sought to avoid full or exact knowledge of illegal activity that he already knew or strongly suspected was occurring.
· David Luban (233) notes the distinction between the MPC’s requirement of ostrich-like behavior (avoiding mental knowledge) and the common law’s requirement of fox-like behavior (actively taking steps to avoid knowledge).  E.g. if a drug dealer gives 3 goons each a suitcase and they deliberately avoid opening their suitcases when only 1 of the 3 contains drugs, all 3 goons could be convicted under the common-law approach for actively avoiding knowledge.  However, under the MPC, each goon could correctly believe that there is not a “high probability of the fact’s existence” (the fact being that his suitcase contains drugs) and avoid conviction.
· 2. Common Law approaches (217)
· Interpreting mens rea in (state) statutes

· What is the ordinary meaning of the language? (such that people understand it)
· What was the original intent of the framers?

· What is the relevant precedent?

· What are the policy goals to be achieved (traditionally trumps grammatical structure)?

· Retributive – severity should be proportionate to culpability. Thus, “without due caution and circumspection” (Calif. P.C. § 192(b), 376) can’t mean simple negligence but must mean gross negligence

· Utilitarian – 

· Social protection – want to deter harms, but

· Avoid over-deterrence (e.g. don’t want to deter people from becoming physicians by holding physicians criminally liable for harms caused as a result negligence.)

· * Courts often read in m.r. language even when it is not present in the statute.  Rule of Lenity – When a statute is ambiguous, courts should interpret it in a favorable light toward defendant (e.g. allow defenses if not contradicted by the statute).
· Recklessness, at least, is required, unless expressly stated: “Absent clear indications to the contrary, courts will interpret ‘malice’ (and other vague or ambiguous mens rea language) to require that the D was aware his actions posed a substantial risk of causing the prohibited harm.” (218’2)

· Malice = recklessness: “In any statutory definition of a crime, malice must be taken not in the old vague sense of wickedness in general but as requiring either (1) An actual intention to do the particular kind of harm that in fact was done; or (2) recklessness as to whether such harm should occur or not... It is not limited to nor does it indeed require any ill will towards the person injured...” Cunningham (quoting Prof. Kenny from Outlines of Criminal Law, 215).
· Justification for defining malice as “foresight of harm”:

· If somebody is aware that his act could cause harm (moral culpability from a retributive standpoint), we would not want him to be relieved of liability.  Also, providing for liability could deter an actor from making a reckless choice (utilitarian viewpoint).

· Case: R. v. Cunningham, Eng. (1957), 214 TA \l "R. v. Cunningham, Eng. (1957), 214" \s "Cunningham" \c 1 : 

· Facts/Proc: For the purpose of selling the meter, D removed a gas meter in his future home, which was only separated from his future in-laws’ home by a wall of “rubble loosely cemented.” When D removed the meter, it released noxious gas, which endangered the life of D’s future mother-in-law.  D was convicted because his “wicked” act was considered to be sufficient to meet the statutory requirement of “maliciousness.”  The appellate court disagreed and reversed the conviction.

· Reasoning: “maliciously” in a statutory crime postulates foresight of consequence.

· Scope of Intent Rule: Even with felonious intent, D is not necessarily guilty for unforeseeable or unintended consequences. R. v. Faulkner, Eng. (1877), 216 TA \l "R. v. Faulkner, Eng. (1877), 216" \s "Faulkner" \c 1 : D, a sailor, lit a match in order to see better in the dark while seeking to steal some rum in the hold of his ship.  Some of the rum caught fire and the resulting fire destroyed the entire ship.  D was convicted because the destruction resulted from his actions while engaged in the commission of or an attempted commission of a felony, but his conviction was overturned because the destruction of the ship was not a probable, foreseeable, or intended consequence of his act.

· General and Specific Intent (218n3):

· General intent: D committed an intentional action.

· Specific intent (the CL equivalent of MPC Purposeful/Intentional): 

· (1) D committed an intentional action with the specified purpose in mind. Examples:

	Type of Intent
	Acts
	Crime Committed

	General Intent
	Breaks in and enters building
	Trespass

	Specific Intent
	With intent to burglarize.
	Burglary

	General Intent
	Commits battery
	Simple Battery

	Specific Intent
	With intent to kill.
	Assault with Intent to Kill


· (2) D has actual knowledge (subjective awareness) of a particular fact or circumstance. Examples: 

· Bigamy requires intentional conduct (marriage) and knowledge of an attendant circumstance (being married to more than one person at the same time). (In jxns that do not require knowledge of the attendant circ’s, bigamy is a general intent crime.)

· Burglary requires: (a) breaking and entering (b) of a dwelling place (c) of another person (d) in the nighttime (e) with intent to commit a felony inside.  Jxns may differ in whether or not to require knowledge of the attendant circumstances (b-d).

· Proving mens rea/ awareness and intent (220n4):

· Unless admitted to by D, the prosecution must prove mens rea indirectly, through so-called circumstantial evidence.

· Presumption of intent simplifies a prosecutor’s burden, but it is only constitutional when courts can have confidence that the presumed intent will always be present in all criminal cases involving the underlying facts that give rise to the presumption.

· Permissive inferences, in which the judge informs the jury about a factual conclusion that it is permitted but not required to draw, are allowed whenever the conclusion is “more likely than not” to be true under the circumstances of the particular case.

· Example: “Possession of recently stolen property, if not satisfactorily explained, is ordinarily a circumstance from which [the jury may infer] that the person in possession knew that the property had been stolen.” Barnes v. U.S., U.S. (1973), 220.

· When the statute requires Negligence but is ambiguous as to the definition of “negligence,” jxns have construed such statutes to require 
· (1) criminal negligence (“a more culpable mental state” than civil negligence) for criminal conviction so that the punishment corresponds to the culpability of the D:
· criminal negligence definition: the failure to perceive a substantial and unjustifiable risk that a particular result will occur when the risk is of such a nature and degree that the failure to perceive it constitutes a gross deviation from the standard of care that a reasonable person would observe in the situation. State v. Hazelwood.
· Example: Santillanes v. New Mexico (222): Required criminal negligence in child abuse case. “[W]hen moral condemnation and social opprobrium attach to the conviction of a crime, the crime should typically reflect a mental state warranting such contempt.” (Facts: D cut his nephew’s neck with a knife during an altercation and was convicted of child abuse under a statute that required “negligently ... [placing a child] in a situation that may endanger the child’s life or health...”).
· or (2) ordinary (civil) negligence.
· Example: Exxon-Valdez captain - State v. Hazelwood, Alaska (1997), 221n5: 

· Facts/Proc: Hazelwood (D), captain of the Exxon Valdez, ran his ship aground on a reef, which caused 11 million gallons of oil to spill into the Prince William Sound. He was prosecuted under an Alaska statute that made it an offense for any person to “discharge, cause to be discharged, or permit the discharge of petroleum ... upon the waters or land of the state ...”  If D’s conduct was found to be only “negligent,” his punishment would have been less.  D argued that the statute should be interpreted to require proof of “criminal negligence,” which is a higher burden than that for “civil negligence” that just requires a deviation from the standard of care a reasonable person would have exercised under the circumstances.  The trial ct disagreed, but the appeals court agreed with D.  The Alaska Sup Ct disagreed – R’d and reinstated conviction.

· Reasoning: “Negligence, rather than gross [(criminal)] negligence ... is constitutionally permissible because it approximates what the due process guarantee aims at: an assurance that criminal penalties will be imposed only when the conduct at issue is something which society can reasonably expect to deter.”
· Dissent: “In my view, notions of fundamental fairness, which underlie all due process issues, require a showing of something more than ‘failure to act reasonably’ before a defendant may be subjected to imprisonment. ... It is difficult to accept the proposition that an action which cannot form the basis for a punitive civil award fairly can be sanctioned with imprisonment.”

· Hypo: What if someone were swimming in Prince William Sound and drowned b/c of the oil spill?  Using the Calif definition of MSL on p376, would D be guilty, assuming that it was foreseeable that people would be swimming in the Sound?  Yes.
· 3. Mistake of Fact

· MPC Approach - §2.04. Ignorance or Mistake (of fact or law)

· “(1) Ignorance or mistake as to a matter of fact or law is a defense if:

· (a) the ignorance or mistake negatives the [mens rea factor]... required to establish a material element of the offense; or

· (b) the law provides that the state of mind established by such ignorance or mistake constitutes a defense.

· (2) ... the defense is not available if the defendant would be guilty of another offense had the situation been as he supposed.  In such case, however, the ignorance or mistake of the defendant shall reduce the grade and degree of the offense of which he may be convicted to those of the offense of which he would be guilty had the situation been as he supposed.”
· {“material element” is defined in §1.13(10) as an element [defined in (9)] that does not relate exclusively to the s.o.l., jxn, venue ... (p1081).}

· Commentary to §2.04 (p238): 

· Mistake does not have to be reasonable if the m.r. requirement is P or K.

· Re: (2), “the effective measure of the defendant’s liability should be his culpability, not the actual consequences of his conduct.”

· CL Approach – SL for some crimes, such as sex with a minor
· Mistake of fact, even if unreasonable, may be a defense for some crimes if the mistake negates mens rea (see Mistake of Law).

· However, mistake of fact is not a defense for some statutory violations, such as sex with a minor (so-called “SL crimes”).
· (mental culpability is not required, just actus reus).  SL = LRF (liability regardless of fault).
· Possible Justifications (and Counter-Arguments) for SL:

· The statutory language is silent to m.r.

· But courts read m.r. into statutes all the time.  Also, could argue the statute is unconstitutional if it does not imply m.r.
· Error costs (e.g. unwanted pregnancy, loss of chastity, exploitation of minors, or providing drugs to minors) are too high in certain types of crimes which involve victims that society especially wants to protect.

· But this concern is not voiced by the Prince court, and the examples it uses do not involve special classes of victims.

· Deterrence: If the “kicker” (extra punishment) that results is to deter the underlying conduct, surely such deterrence is marginal – why not just increase the penalty for a crimes?  If it’s to deter the ultimate harm, how much more will SL deter accidental behavior if people are already taking precaution?  
· Any argument for SL goes against the retributive requirement of proportionality and “renders meaningless ... the presumption of innocence and the right to due process,” (Garnett dissent), which is why SL is not applied to killing and other capital crimes.

· The error cost of an accidental murder is arguably higher than that of sex with a minor, yet the law punishes statutory rape more harshly than manslaughter, even manslaughter of “children of tender years.”
· The Legislature would have clarified if it did not want citizens to assume the risk at issue.

· But the Prince court reads in a m.r. requirement for father’s consent; what’s the difference?  Also, the court does not point to legislative history.

· Lesser Moral Wrong (LMW) or Lesser Legal Wrong (LLW) theory:  D knew he was doing something wrong (morally to the majority in Prince and legally to the dissent), so he assumed the risk of being held liable for a greater wrong.

· This appears consistent with the Prince opinion, but it contradicts the usual subjective awareness requirement seen in Cunningham (gas meter case) and Faulkner (rum explosion case – foreseeable consequences principle).

· Reconciliation of Prince with Faulkner:  Although both cases involved two different harms, Prince involves a harm of the same type but different degree, whereas Faulkner involved a harm of a different type and degree.  “[A] mistake of fact relating only to the gravity of an offense will not shield a deliberate offender from the full consequences of the wrong actually committed.” People v. Lopez, Cal. App. (1969), 241’2 TA \l "People v. Lopez, Cal. App. (1969), 241’2" \s "Lopez" \c 1  (refusing to accept a reasonable mistake of age for a defense of offering marijuana to a minor).

· A reasonable care standard (e.g. to discover a sex partner’s age) could put the victim on trial by having the jury weigh whether the girl appears to be of age.

· This concern could be resolved by “shield” laws which do not use the girl’s appearance to be used to prove reasonable mistake.

· R. v. Prince, Eng. (1875), 234 TA \l "R. v. Prince, Eng. (1875), 234" \s "Prince" \c 1 : 
· Facts: D convicted for “unlawfully tak[ing] … any unmarried girl, being under the age of 16 years, out of the possession and against the will of her father or mother…” despite D’s alleged belief that the girl was 18 when she was, in fact, 14. Conviction affirmed.

· Reasoning: 
· The act itself (taking the girl out of her father’s possession) was wrong.
· The statute did not include, though it could have, mens rea language regarding knowledge of the girl’s age.

· “If the taker believed he had the father’s consent, though wrongly, he would have no mens rea; so if he did not know she was in anyone’s possession, nor in the charge of anyone.  In those cases he would not know he was doing the act forbidden by the statute.”

· Dissent: If D had thought he was committing a lesser crime, then he should have assumed the risk that he was actually committing a greater crime.  However, his act of taking the girl with an understanding that she was 18, though it may have been morally wrong, was not a criminal offense.
· [Prince was apparently overruled in England by B (a Minor) v. Dir. of Pub. Prosecutions, Eng. (2000), 243 (15 yo convicted of inciting a 13 yo to commit acts of gross indecency, despite 15 yo’s contention that he believed the girl was over the statutory age of 14.  Mens rea should be implied and should be evaluated based upon the accused’s subjective “honest belief” rather than an objective “reasonable belief”).  The Prince principle remains viable in many American jxns, especially regarding offenses involving minors, drugs, and/or sexual behavior, as in Olsen]

· People v. Olsen, Calif. (1984), 239 TA \l "People v. Olsen, Calif. (1984), 239" \s "Olsen" \c 1 :

· Facts: Ds convicted of lewd and lascivious conduct with a child under 14, although they claimed they believed she was 16.  Conviction affirmed.  

· Reasoning: 
· SL required by statute; otherwise, the separate section allowing probation for an honest and reasonable mistake would be unnecessary (surplusage).  
· A good faith defense of reasonable mistake of age would not serve the public policy to protect children under 14, which is indicated by the greater statutory maximum sentence allowed for sex with a child under 14 as opposed to the sentence for a child under 18 but older than 14.  [LMW]
· Dissent (partial): 
· The statute does require SL, but the punishment is unconstitutional b/c cruel and unusual to be punished for a crime when D’s conduct as he believed it to be did not constitute a crime [LLW].
· In order to accomplish the legislative goal of protecting children under 14, the standard of what is reasonable should be “set relatively high.”
· Notes: Olsen – Statutory Structure

	ELEMENTS
	AGE <14
	AGE = 14-17
	AGE >18

	With force:
	
	
	

	        (1) intercourse
	Rape
	Rape
	Rape

	        (2) touching alone
	Sexual Assault
	Sexual Assault
	Sexual Assault

	With Consent:
	
	
	

	        (3) intercourse
	Statutory Rape
	Statutory Rape
	(No crime)

	        (4) touching
	Lewd & Lascivious Conduct
	(No crime)
	(No crime)


· Garnett v. State, Md., 245 TA \l "Garnett v. State, Md., 245" \s "Garnett" \c 1 :

· Facts: D was a 20 yo w/ an IQ of 52 who interacted socially on the level of an 11 or 12 yo.  He had sex with a 13 yo and was not allowed to introduce evidence of his belief that she was 16 yo.  W/o a defense of reasonable mistake, he was convicted of rape and sentenced to probation.  Upheld.

· Reasoning:

· The act of fornication is not illegal and is, therefore, not a lesser crime.

· However, the statute does not permit for a reasonable mistake-of-age defense.  “Any new provision introducing an element of mens rea ... should properly result from an act of the Legislature itself, rather than judicial fiat.”

· Dissent:

· To interpret the statute strictly “not only destroys absolutely the concept of fault, but it renders meaningless, in the statutory rape context, the presumption of innocence and the right to due process.”
· Notes:

· Ironic that negligence is necessary for civil restitution but not for criminal sanctions.

· Remaining Problems (247)

· After Lawrence v. Texas (2003) (holding it unconstitutional for a state to punish private sexual activity by consenting adults), the “lesser crime” in many statutory cases may be eliminated if the alleged perpetrator believed the alleged victim to be a consenting adult.

· The Supreme Court has stated that “offenses that require no mens rea generally are disfavored, and … some indication of congressional intent, express or implied, is [generally] required to dispense with mens rea as an element of a crime.” (254). The Court has taken particular care “to avoid construing a statute to dispense with mens rea where doing so would ‘criminalize a broad range of apparently innocent conduct.’ Liparota [v. United States] …” (255’4).  The Canadian Supreme Ct. has gone so far as to declare absolute liability unconstitutional.
· 4. Strict Liability for Regulatory Crimes
· MPC caveat, §2.05: LPF - Liability for a SL offense is considered a “violation,” punishable only by fine and/or an authorized civil penalty, such as forfeiture (of license?). “Crime does and should mean condemnation and no court should have to pass that judgment unless it can declare that the defendant’s act was culpable” (267). 

· Possible Tests applied by courts to decide if a crime is regulatory and, thus, SL:

· Is the crime newly-defined or a traditional CL?  If the former, SL; otherwise, requires m.r.

· Did D have an opportunity to test the safety of the product that potentially causes harm (least-cost avoider)?  If so, SL; if no or N/A, then probably not SL.

· Is the potential harm to the public at-large great?  If so, probably SL; if not, probably not.

· After Staples, the test appears to be whether the offense is a new public welfare/regulatory crime that does not impose a severe penalty (> 1 yr imprisonment) or that involves particularly dangerous behavior.  Then it is a SL crime.

· Policy Considerations:

· SL applies to health and safety violations related to food, drugs, liquor, motor-vehicle laws, and “general police regulations, passed for the safety, health or well-being of the community” because harms related to such violations have the potential to harm a relatively large number of people.  See Sayer, 251fn(b).  “Is it better that ten young persons should be tempted to become drug addicts than that one innocent man should be convicted of being in possession of unauthorized drugs?”  Goodhart, 265.
· Counter: “In serious crimes, the public interest is [also] involved and [nevertheless] mens rea must be proven....”  R. v. City of Sault Ste. Marie, Can. (1978), 262 TA \l "R. v. City of Sault Ste. Marie, Can. (1978), 262" \s "Sault Ste. Marie" \c 1 .

· In regard to regulatory offenses, “their occurrence impairs the efficiency of controls deemed essential to the social order as presently constituted,” regardless of whether or not a harm actually results.  “Hence, legislation applicable to such offenses, as a matter of policy, does not specify intent as a necessary element.”  Morissette.

· Least cost avoider & assumption of risk: The accused is usually in the best position to prevent such offenses “with no more care than society might reasonably expect and no more exertion than it might reasonably exact from one who assumed his responsibilities.” Id.
· AoR: “[T]he protection of social interests requires a high standard of care and attention on the part of those who follow certain pursuits and such persons are more likely to be stimulated to maintain those standards if they know that ignorance or mistake will not excuse them.”  Sault Ste. Marie.
· Counter: “There is no evidence that a higher standard of care results from absolute liability.  If a person is already taking every reasonable precautionary measure, is he likely to take additional measures, knowing that however much care he takes, it will not serve as a defence in the event of breach?”  Id.
· Incentive effects: If the argument is that those who do not want to take on the risk of SL will not engage in the types of industries at issue, consider that the people who remain in the field will be more risk-neutral or risk-tolerant and may only believe they are more careful even though they may actually be more careless.  The ultimate result, then, could be an increase in harm.  Schulfhofer, 266.

· Lower punishments and less stigma: “Also, penalties [for regulatory offenses] commonly are relatively small, and conviction does no grave damage to an offender’s reputation.”  Sault Ste. Marie.
· But the lower penalties correspond to the low, or even absence of, moral quality to the “intrinsically innocent omission” involved in many regulatory crimes.  See Hart, 252fn(c).

· “[T]he accused will have suffered loss of time, legal costs, exposure to the processes of the criminal law at trial and, however one may downplay it, the opprobrium of conviction.” Sault Ste. Marie.

· Administrative efficiency:

· The time and money required to prove fault is not spent efficiently for a large number of petty cases.  Sault Ste. Marie.

· Alternative solution: Allow prosecution to establish a prima facie case of violation w/o m.r. but the presumption of guilt is rebuttable by a showing by D that s/he took reasonable care.  Id.
· Prosecutors favor SL offenses b/c judges are not likely to allow evidence of due care since it is prejudicial and not probative; and juries are not likely to exercise the “safety valve” function of jury nullification w/o evidence of due care.

· Time frame:  A D in a statutory rape case may not have been able to ascertain his companion’s age during “the purportedly illegal seduction” or the specific incident, but D “had the opportunity to check on the legal appropriateness of his companion as an object of sexual desire.” Kelman, 265-66.

· Counter: What if D could not have done anything else to prevent the offense?  For example, what if Dotterweich had tested the drugs and found no contamination?
· U.S. v. Balint, US (1922), 248 TA \l "U.S. v. Balint, US (1922), 248" \s "Balint" \c 1 :
· Facts: Ds sold derivatives of opium and coca leaves w/o obtaining a necessary order.  Despite their contention that they were unaware that they were selling prohibited drugs, the court convicted Ds.

· Reasoning:

· Assumption of Risk: The seller should have taken steps to discover if what he was selling was a prohibited drug.  By selling drugs at all, he took upon himself the risk that the drugs might be illegal.

· “Congress weighed the possible injustice of subjecting an innocent seller to a penalty against the evil of exposing innocent purchasers to danger from the drug, and concluded that the latter was the result preferably to be avoided.”

· U.S. v. Dotterweich, US (1943), 249 TA \l "U.S. v. Dotterweich, US (1943), 249" \s "Dotterweich" \c 1 :

· Facts: Drug distributor repackaged drugs from a mfg.  On two occasions, the distributor mislabeled drugs b/c they had been mislabeled by the mfg, and the distributor’s president and general mgr was convicted of shipping misbranded or adulterated products in interstate commerce in violation of the FCDA.  Upheld by the Sup Ct.

· Reasoning: Though unaware of the mistake, the distributor had more of an opportunity to discover the mistake than consumers do.  Penalizing the distributor’s innocent mistake serves a regulatory function to protect consumers against harmful substances.

· Notes:  How would this case have been decided under the Prince (LMW) principle?  NG b/c no lesser moral wrong perpetrated.

· When SL does not apply:

· Traditional CL crimes require mens rea – e.g. conversion requires knowledge of wrongful taking of property that has not been abandoned by its owner [as in State v. Kelly (351n5)].  Morissette v. U.S., US (1952), 250 TA \l "Morissette v. U.S., US (1952), 250" \s "Morissette" \c 1 :

· Facts: D, a junk dealer, knowingly entered an Air Force practice bombing range and took spent bomb casings that had been laying around for years.  He flattened out the casings and sold them.  At trial, he was convicted of conversion of gov’t property despite his defense that he honestly believed the casings had been abandoned by the gov’t and he was, therefore, not violating anyone’s rights in taking the casings.  The Appeals Ct. upheld the conviction on the basis that the statute did not expressly require knowledge that the alleged D was violating another’s rights.  R’d.

· Reasoning:

· SL has been upheld for “public welfare offenses,” as in Balint and Dotterweich, b/c “whatever the intent of the violator, the injury is the same....”

· In the case of stealing, larceny, and related offenses which have been a part of the CL for hundreds of years, mens rea has always been a factor.  Thus, the Legislature did not need to include m.r. language explicitly b/c it was implicitly understood by the courts.

· The jury could have decided, although they apparently did not, that D’s defense was merely a pretext to what he knew was wrongful behavior, given that he did not seek permission to recover the casings and given his awareness that they were on gov’t property.

· Statutory silence as to mens rea does not necessarily imply that Congress intended to eliminate a mens rea requirement; rather the statute must be considered “in light of the background rules of the common law....”  Felonies require m.r.  Staples v. U.S., US (1994), 254 TA \l "Staples v. U.S., US (1994), 254" \s "Staples" \c 1 :

· Facts: D claimed that he was unaware that his rifle could fire more than one shot with a single pull of the trigger, but he was nonetheless convicted under the Nt’l Firearms Act, which makes possession of an unregistered firearm (defined as a fully automatic weapon) illegal.  A’d x 2.

· Reasoning [Thomas]:

· “We concur in the Fifth Circuit’s conclusion on this point: ‘It is unthinkable to us that Congress intended to subject such law-abiding, well-intentioned citizens to a possible ten-year term of imprisonment if... what they genuinely and reasonably believed was a conventional semiautomatic [weapon] turns out to have worn down into or been secretly modified to be a fully automatic weapon.”

· Furthermore, “punishing a violation as a felony is simply incompatible with the theory of the public welfare offense.”

· Hypo: An EPA statute criminalizes discharging into the air a schedule 1 pollutant, defined as one that can cause significant adverse health effects.  Suppose a cardboard mfg checks with its suppliers and is assured the product does not contain poly-bichlorate, but it turns out that the product does contain the schedule 1 pollutant.  Will he be convicted of violating the statute?

· Depends upon the sanctions, but most likely would be a SL offense due to the public heath/safety regulatory aspect.  This situation is different from Staples b/c there is not a recognized custom of a right to pollute.  Also, more people can be harmed and harmed more severely.

· U.S. v. X-Citement Video, Inc., US (1994), 256:

· Despite D’s contention that it was unaware the videos at issue involved child pornography, D was convicted under a statute which prohibited “knowingly transport[ing] ... any visual depiction if ... the producing of such visual depiction involves the use of a minor engaging in sexually explicit conduct” and “knowingly receiv[ing], or distribut[ing], any visual depiction...” of the type described above.  R’d.
· Reasoning [Rehnquist]:

· Although a grammatical reading of the statute would only apply “knowingly” to modify the surrounding verbs, this would result in “anomalies” and would go against the CL presumption of scienter (P or K) which is “to be implied in a criminal statute even if not expressed.”

· Concur [Stevens]:

· “[T]o give the statute its most grammatically correct reading... would be ridiculous.”

· Dissent [Scalia]:

· Reading “knowingly” to only modify the surrounding verbs is “the only grammatical reading.”

· The presumption of scienter has never been applied “when the plain text of the statute says otherwise.”
· 5. Mistake of Law 

· MPC Approach - §2.04. Ignorance or Mistake (of fact or law)

· “(1) Ignorance or mistake as to a matter of fact or law is a defense if:

· (a) the ignorance or mistake negatives the [mens rea factor]... required to establish a material element of the offense; or

· (b) the law provides that the state of mind established by such ignorance or mistake constitutes a defense.

· (2) ... the defense is not available if the defendant would be guilty of another offense had the situation been as he supposed.  In such case, however, the ignorance or mistake of the defendant shall reduce the grade and degree of the offense of which he may be convicted to those of the offense of which he would be guilty had the situation been as he supposed

· (3) A belief that conduct does not legally constitute an offense is a defense to a prosecution for that offense based upon such conduct when:

· (a) the statute or other enactment defining the offense is not known to the actor and has not been published or otherwise reasonably made available prior to the conduct alleged; or

· (b) he acts in reasonable reliance upon an official statement of the law, afterward determined to be invalid or erroneous, contained in (i) a statute or other enactment; (ii) a judicial decision, opinion or judgment; (iii) an administrative order or grant of permission; or (iv) an official interpretation of the public officer or body charged by law with responsibility for the interpretation, administration or enforcement of the law defining the offense.”

· {“material element” is defined in §1.13(10) as an element [defined in (9)] that does not relate exclusively to the s.o.l., jxn, venue ... (p1081).}

· Commentary to §2.04 (p238): 

· Mistake does not have to be reasonable if the m.r. requirement is P or K.

· Re: (2), “the effective measure of the defendant’s liability should be his culpability, not the actual consequences of his conduct.

· Commentary to §2.02(9) (p274):

· Although §2.04(1) appears to contradict the maxim that mistake of law is not a defense (“ignorance is no excuse”), the MPC authors attempted to differentiate between 

· mistakes about the civil law that characterized the attendant circumstances (e.g. a mistake about property law that led D to believe the stolen property was his) – essentially a mistake of fact that is a defense even if the mistake is unreasonable; and

· mistakes about the penal law – not excusable even if reasonable.
· CL: 
· Ignorance of the law is not a defense, even if reasonable, unless the mistake negates an essential element of the crime* (e.g. intent) or is made in reliance upon an official statement of the law that has been invalidated (i.e. the law was mistaken as written or presented).  (*a mistake that negates an essential element is usually a mistake of fact).  Marrero.
· An honest mistake of law that negates the men rea required for an element of a crime is a defense, regardless of the reasonableness of the mistake.  Smith.
· [For more on official reliance, see 279-88; for cultural differences, see 289.]
· Policy issues:
· “[T]o admit the excuse at all would be to encourage ignorance where the lawmaker has determined to make men know and obey, and justice to the individual is rightly outweighed by the larger interests on the other side of the scales.”  Holmes, quoted in Marrero.
· Even when a mistake of law is a reasonable interpretation of an arguably ambiguous statute, if courts were to allow such a mistake as a defense when the statute had not been found invalid or erroneous, “the exception would swallow the rule” and Ds could strategically argue that they relied upon a misunderstanding when they really did not.  Marrero.
· Perhaps the goal is not certainty but uncertainty b/c uncertainty about the law can encourage extra caution and restraint, reducing the potential for crime.  Stevenson, 272n2.
· Counter: “The purpose of criminal laws is to bring about compliance with desired norms of behavior.... This purpose is ill served by keeping the law a secret....” Posner, 286.
· Perhaps the issue is more about not allowing bad faith or strategic manipulation of obscure loopholes in the law by “bad characters.”  Kahan, 273n2.
· Cases:
· People v. Marrero, NY (1987), 267 TA \l "People v. Marrero, NY (1987), 267" \s "Marrero" \c 1 :
· Facts: D’s indictment for illegal possession of a loaded firearm was dismissed under the theory that, as a federal corrections officer, D fell under the provision of the statute exempting “peace officers” b/c the term included officers of “any penal correctional institution.”  On appeal, though, the indictment was reinstated after a ruling that the law did not exempt federal officers. D was tried and convicted, and appealed the conviction on the grounds that he made a reasonable mistake in his interpretation of the law.  Conviction upheld. A’d.
· Reasoning:
· People v. Weiss allowed a mistake of law defense for Ds who contended they believed they were acting with “authority of law” because “a good-faith belief in the legality of the conduct would negate an express and necessary element of the crime of kidnapping, i.e. intent, without authority of law, to confine or imprison another.”  This exception to the general rule of Gardner v. People, does not apply for Marrero b/c the statute at issue imposes liability regardless of intent.

· In regard to D’s contention that he relied upon an official statement, which is an exception authorized by NY Penal Law §15.20, such a reliance does not constitute a defense unless the statement permitted the conduct and was later determined to be invalid or erroneous.  This requirement is not specified in §15.20, but it is in the parallel MPC section which the NY legislature intended to mirror with the enactment of 15.20.  Moreover, D’s reliance was due to a misunderstanding of the statute itself.

· Policy goals (outlined above) argue in favor of denying D’s appeal.
· Dissent:

· A fundamental premise of the criminal justice system is that punishment is reserved for culpable actors who have freely chosen to do wrong.  When a man believes he is acting legally, he is not culpable and should not be punished.
· “In modern times, ... the ‘common law fiction that every man is presumed to know the law has become indefensible in fact or logic.’”

· Inclusio unius: While the majority contends that NY intended to enact the wording of the MPC, NY apparently did not do that; if it had wanted to, it would have used the exact language of the MPC.  Rather, §15.20 was enacted to replace the old rule of no MoL defense.

· Notes:  Under MPC, Marrero would have had a defense.
· Hypo:  An NYPD officer is told by his partner that he was fired that morning, but the officer did not believe his partner.  Is his belief reasonable?  Does he have a defense?  A jury may not believe it was a reasonable belief.  But since it was a mistake of fact (related to an element of the crime), the belief is honest and could serve as a defense since it would negate m.r.

· R. v. Smith, Eng. (1974), 273 TA \l "R. v. Smith, Eng. (1974), 273" \s "Smith" \c 1 :

· Facts: In preparation for moving from a leased apartment, D damaged portions of the apartment while removing stereo wires he had installed behind wall panels and floor boards with the landlord’s permission.  After being charged with criminal damage, D defended that the panels and boards were his property, not the landlord’s.  Convicted.  R’d.

· Reasoning:  D’s honest belief negated the element of knowledge that the property “belong[ed] to another.”
· Hypo: Smith claims that apt is within NJ.  If he is being prosecuted in NY, is the location of the apt a material element?  Not necessarily, although jxn may be outcome-determinative.

· Schulhofer’s commentary on why a mistake of fact or civil law, even if unreasonable, is allowed as a defense but a mistake of penal law, even if reasonable, is not allowed as a defense.

· Consider Lt. Calley, who shot women and children in Vietnam and claimed that he didn’t know doing so was a crime.

· If his mistake was of fact, our intuition is to excuse his mistake b/c such a mistake negates his moral culpability.  It relates more to expertise.

· However, if his mistake was of law, it’s horrifying b/c he seems to have a fundamental moral failing.  (exception: SL for regulatory offenses, which are morally neutral).

VI. Rape
· A. Intro (291-302)
· B. Force (302-31)
· MPC §213.1 (p1117)
· (1) Rape. A male who has sexual intercourse with a female not his wife is guilty of rape if:

· (a) he compels her to submit by force or by threat of imminent death, serious bodily injury, extreme pain or kidnapping, to be inflicted on anyone; or

· (b) he has substantially impaired her power to appraise or control her conduct by administering or employing without her knowledge drugs, intoxicants or other means for the purpose of preventing resistance; or

· (c) the female is unconscious; or

· (d) the female is less than 10 years old.

· [Intercourse includes per os or per anum, with some penetration however slight.]

· [1st deg felony – infliction of serious bodily injury or “victim was not a voluntary social companion of the actor upon the occasion of the crime and had not previously him sexual liberties.”  Otherwise, 2nd deg felony.]

· (2) Gross Sexual Imposition.  A male who has sexual intercourse with a female not his wife commits a felony of the third degree if:

· (a) he compels her to submit by any threat that would prevent resistance by a woman of ordinary resolution; or

· (b) he knows that she suffers from a mental disease or defect which renders her incapable of appraising the nature of her conduct; or

· (c) he knows that she is unaware that a sexual act is being committed upon her or that she submits because she mistakenly supposes that he is he husband.
· Policy Concerns: 
· Is the requirement of a woman of ordinary resolution a sound idea?  Won’t it encourage men to use threats that would not prevent resistance by an ordinary woman but to use such threats against women who are of not of ordinary resolution?
· Does not ensure proper convictions:  If the problem is cultural bias or inaccurate stereotypes, leaving the question of reasonableness up to the jury is not going to solve the problem when an area of law is in a state of flux.
· If this element is essentially serving to demonstrate that the perpetrator had notice, why not just use a broad mens rea requirement?
· Ds like the perpetrator in Meadows might be unfairly caught by surprise if convicted.

· CL <<Rule>>  Traditionally, CL required nonconsent + aberrational force.  Rusk.
· (aberrational force generally means the amount of force required to overcome resistance or threat of such force)

· (resistance is seen as probative but not always necessary, in part due to the phenomenon of “frozen fright” responses, as in Warren or Alston (311n1); for more on the issue of resistance, see 308n2 and 311n1)
· Nonphysical threats traditionally have not met the force requirement.  See, e.g., Thompson; Mlinarich.  But Penn. Stat §3101 adopts a “forcible compulsion” element defined as “[c]ompulsion by use of physical, intellectual, moral, emotional or psychological force, either express or implied.”
· Minority (sexual autonomy) rule: The force requirement is eliminated (replaced by a totality of circumstances approach to determining nonconsent in M.C. v. Bulgaria) or is satisfied just by the force needed to accomplish intercourse, as in M.T.S.
· Policy issues: “Critics of rape law agreed that the focus of the crime should be shifted from the victim’s behavior to the defendant’s conduct, and particularly to its forceful and assaultive, rather than sexual, character.  [T]he reform goal was not so much to purge the entire concept of consent from the law as to eliminate the burden that had been placed on victims to prove they had not consented.”  Also, “[t]raditional interpretations of force were strongly criticized for failing to acknowledge that force may be understood simply as the invasion of ‘bodily integrity.’”  M.T.S.
· Counter: This approach is empty b/c courts still have to distinguish whether the consent was valid or invalidated by impermissible coercion.

· Counter in favor of force requirement: Force delineates a clear boundary between legal and illegal sex.  Even if the line were that D knew the victim had not consented, how would courts judge whether or not he knew or should have known?  Bryden (309).  The requirement of aberrational force:

· Corroborates non-consent/unwillingness.  “Rubicon function” (330): Even with consensual sex, “[a]mbivalence, sudden decisions, and changes of mind are all extremely common.”  Thus, a woman’s subjective state of mind may be ambivalent even when her behavior indicates affirmative consent.
· Corroborates that D was on notice of P’s non-consent, as opposed to just wishful thinking, as discussed on (334).
· The penalties for conviction are very serious, reflecting the view that rape is seen as a crime of violence (good for victim protection but bad in that it reinforces inaccurate stereotypes of rape.)

· Protects male sexual freedom (males may believe that some force is normal or even expected)
· Response to Bryden: The default rule should be that “no means no” (even though it’s often not true), and the man should bear the burden of clarifying.
· Problem:  How would a man clarify?  Husak (333): Studies indicate that 39% of women have said no when they were willing to have sex and 61% of sexually-experienced women have said no even though they wanted sex and did have sex anyway.  Reasons given for saying no when they meant yes:  fear of being labeled a “slut,” religious or moral issues, wanting to be in control/wanting the man to beg, wanting to be talked into it, etc.

· While M.T.S. creates a bright-line rule (consent ≠ rape; but nonconsent = rape), the approach does not allow for gradation, equating 1st degree physically violent sex with nonconsensual sex using no more force than necessary to penetrate, both of which evoke a 5 yr min sentence.  Also, “force,” “penetration,” and “coercion” are made redundant in the statute in M.T.S.
· Overprotection problem: “[A] global portrayal reflected in rape law, of females as weak, subordinate creatures, incapable of withstanding pressure of any sort ... cheapens rather than celebrates ‘the rights to self-determination, sexual autonomy, and self- and societal respect of women.’” Berger.

· Bodily integrity should override the concern about overprotection, as with a hospitalized athlete “talked into” an operation.  Schulhofer (333).
· Procedural problem:  Questions don’t become a factual issue to be resolved by a jury until the judge decides a reasonable jury could find either way.

· State v. Rusk, Md. (1981), 302 TA \l "State v. Rusk, Md. (1981), 302" \s "Rusk" \c 1 :
· Statute: “A person is guilty of rape in the second degree if the person engages in vaginal intercourse with another person ... [b]y force or threat of force against the will and without the consent of the other person ...”

· Facts: Pat met Rusk at a bar and gave him a ride home.  When they arrived at Rusk’s apartment, which was in a “totally unfamiliar” neighborhood to Pat, she parked her car and left it running at about 1 a.m.  Rusk asked her to come in, Pat refused, and then Rusk took the keys out of the ignition.  He got out of the car, with the keys in his hand, and asked Pat to come up to his apartment.  Pat went with Rusk to his apartment and his bedroom.  Rusk left the room “one to five minutes,” but Pat did not attempt to leave at that point.  When Rusk came back, Pat told him that she wanted to go home and “didn’t want to come up [to his apartment (in the first place)].”  Rusk said that he wanted Pat to stay, and he asked her to get on the bed with him.  “He pulled her by the arms to the bed and began to undress her. ...Pat removed the rest of her clothing, and then removed Rusk’s pants because ‘he asked [her] to do it.’”  As Rusk began kissing Pat, she continued to tell him that she wanted to leave.  She asked him, “If I do what you want, will you let me go without killing me?”  The record indicates no response to this question.  Then, as Pat began to cry, Rusk “’put his hands on [her] throat, and started lightly to choke [her]; and [she] said, “If I do what you want, will you let me go?  And he said, yes, and at that time, [she] proceeded to do what he wanted [her] to.’” Pat performed oral sex on and then vaginal intercourse with Rusk.  “Immediately after the intercourse, Pat asked if she could leave.  She testified that Rusk said, ‘Yes.’”  Afterward, she dressed, Rusk returned her car keys to her, and he walked her to her car.  Rusk then asked if he could see her again, to which she replied, “Yes.”  He asked for her phone number, but Pat said she would see him down at the bar sometime.  She asked for directions out of the neighborhood and then drove to report the incident.  Rusk was convicted of rape.  R’d.  R’d.
· Holding: A jury could reasonably conclude that Rusk was guilty of the crime beyond a reasonable doubt.

· Reasoning:

· Hazel v. State elaborated that, for a conviction, “the evidence must warrant a conclusion either that the victim resisted and her resistance was overcome by force or that she was prevented from resisting by threats to her safety.”  “The Court [in Hazel] noted that lack of consent is generally established through proof of resistance or by proof that the victim failed to resist because of fear.  The degree of fear necessary to obviate the need to prove resistance, and thereby establish lack of consent, was defined in the following manner:  ‘The kind of fear which would render resistance by a woman unnecessary to support a conviction of rape includes, but is not necessarily limited to, a fear of death or serious bodily harm, or a fear so extreme as to preclude resistance, or a fear which would well nigh render her mind incapable of continuing to resist, or a fear that so overpowers her that she does not dare resist.’”

· While a victim’s fear of harm by force must be reasonable, the determination of whether or not it is reasonable is a factual question to be decided by a jury.

· Dissent:

· Focus on D’s conduct first:  Whether or not the victim’s fear was reasonable “becomes a question only after the court determines that the defendant’s conduct under the circumstances was reasonably calculated to give rise to fear on her part to the extent that she was unable to resist....”
· Hypo: If Rusk goes to prison and his male cellmate forcibly has sex with him without consent, is this rape? According to Md. statute, vaginal intercourse is required, so no.  MPC §213.1 -  rape in the first degree is only a man against a woman (1117).  Traditionally, the prosecution of rape and the structure of the law reinforced traditional gender roles by de-protecting women who were relatively sexually independent.

· Hypo: “the Rusk variation”: Before choking Pat or before she asked if he would not kill her, Pat gets on the bed and takes off all his and her clothes.  Suddenly, a neighbor bursts in, and Pat is able to leave.  Can Rusk be found guilty of Rape?

· Hypo:  While they were still in the car and Rusk took Pat’s keys, could he be found guilty of attempted rape at that point (consider that it was around 1 a.m. and Pat was in an unfamiliar area)?

· Under Rusk holding and standard?  Although the court holds that it was a jury question, the court also focused upon the choking evidence.  Thus, in the absence of that evidence, the court would likely hold that a reasonably jury could not find Rusk guilty b/c no reasonable fear.

· Under MPC?  No for (1) b/c no force, and the perceived threat of harm did not involve imminent harm.  Under (2), would be a jury question.  A woman of ordinary resolution might have run away at some point.
· Under M.T.S. (only nonconsent required)?  Depends if consent is determined to be “freely given.”  If Pat had said “no” but then submitted b/c she had no alternative, D would be guilty under M.T.S. but would also be guilty under Rusk b/c of forcible compulsion.

· Commonwealth v. Berkowitz, Penn. (1994), in class:

· Statute: rape = nonconsent + forcible compulsion.

· Facts: Female college student goes into dorm room waiting for a friend, but instead finds a male student in the room. He asks her to stay, she does. He asks for backrub, she says no.  He asks her to sit on the bed, she says no.  Then he locks the door, pushes her onto the bed, took off her clothes, and has sex w/ her. She said “no, no, no” and afterward said, “We got carried away.”  Conviction overturned.

· Reasoning: The weight of Ds body did not constitute abberational force, and there was no evidence of resistance to establish additional force.

· Notes:  Would be guilty under NJ (M.T.S.) standard which only requires nonconsent.

· Traditional resistance requirement: People v. Warren, Ill. App. (1983), 310n3 TA \l "People v. Warren, Ill. App. (1983), 310n3" \s "Warren" \c 1 :

· Facts: D began a conversation with victim while victim was biking along an isolated reservoir.  When she attempted to leave, D “placed his hand on her shoulder, saying, ‘This will only take a minute.  My girlfriend doesn’t meet my needs.’  He then lifted her off the ground and carried her into the woods, where he performed several sex acts.  The [victim] was 5’2” tall and weighed about 100 pounds; the defendant was 6’3” and weighed 185 pounds.  Because the complainant did not scream, fight back or attempt to flee, the court reversed the conviction....”

· Nonphysical threats and duress – cases and policy:

· State v. Thompson, Mont. (1990), 313n2: Sexual assault charges dismissed for high school principal who allegedly forced a student to have sex with him by threatening to prevent her from graduating.

· What would be the outcome under MPC 213.1(3) – GSI?  Arguably, a “woman of ordinary resolution” would not have submitted b/c she had other options.  However, the perpetrator was an authority figure, and the victim a minor.  The jury could find either way.
· Commonwealth v. Mlinarich, Penn. (1985), 313n2: Rape “by threat of forcible compulsion” conviction overturned for a man who threatened that he would relinquish his assumed custody of a 14-yo girl and send her back to juvenile detention if she did not have sex with him.  Reasoning:

· Destitute widow hypo:  “If a man takes a destitute widow into his home and provides support for her and her family, such a definition of forcible compulsion [not requiring physical force but allowing a totality of circumstances approach] will convict him of attempted rape if he threatens to withdraw his support and compel her to leave unless she engages in sexual intercourse.”  Although the court is not necessarily condoning such acts, it is concerned about the “elastic” standard that “will place in the hands of jurors almost unlimited discretion [ex post] to determine which acts, threats or promises will transform sexual intercourse into rape.”

· Dissent: The legislature “manifested agreement with the Model Penal Code that a ‘fresh approach’ should be taken [to rape law]” and intended for “threat of force” to be interpreted broadly.

· Hypo:  Would the man in the destitute widow situation be guilty of GSI under MPC 213.1(2)?  Would the situation “prevent resistance by a woman of ordinary resolution”?  Even if it did, would the man’s threat to withdraw support be considered a “threat” or an offer or proposal?  MPC Commentary indicates that a “bargain” does not constitute a threat (315n3(b)).
· Rape laws should protect freedom of sexual choice, which can be negated by nonphysical force just as much as by physical force.  Consider that “a woman’s decision to submit to physical force may be less agonizing than her decision to have intercourse with a person who holds economic or emotional power over her and her family.”  315n3(a).

· Commonwealth v. Meadows, Penn. (1989), 316n3(d):  D allegedly used psychological pressure to coerce a girl who had an “adolescent crush” on him into having sex with him.

· State v. Lovely, N.H. (1984), 316n4: On a variation of the “destitute widow” situation, Lovely hired another man who was a “drifter” to work at the liquor store where Lovely was a manager, began paying the other man’s rent, and then invited the man to live in his home, where they began a sexual relationship.  When the drifter attempted to end the relationship, Lovely threatened to stop supporting the man and to cause him to lose his job if he did not submit to further sexual acts.  Conviction upheld b/c coercion to submit to sexual penetration prohibited “threatening to retaliate against the victim.”

· This type of case indicates that protection can go too far and limit the sexual freedom of alleged perpetrators.  Equally important to the freedom to choose sexual partners is the freedom to end a sexual relationship.  “A legal system that obliged a man to support a former sexual partner, in the absence of the mutual commitments of a long-term relationship, would impose an enormous burden on these components of freedom. ... Efforts to use financial leverage in personal relationships (‘Do it tonight or pack your bags’) surely deserve criticism. ... But they should not inevitably violate legal rights.”  Schulhofer, 316n4(a).
· Any invasion of bodily integrity should be defined as force.  See Estrich, 320.  Thus, lack of consent should be sufficient to find guilt.  “Each person has the right not only to decide whether to engage in sexual contact with another, but also to control the circumstances and character of that contact.”  “[A]ny act of sexual penetration engaged in by the defendant without the affirmative and freely given  permission [judged by a reasonable person standard in light of words, actions, and surrounding circumstances] of the victim to the specific act of penetration constitutes the offense of sexual assault....” State in the Interest of M.T.S., N.J. (1992), 318 TA \l "State in the Interest of M.T.S., N.J. (1992), 318" \s "M.T.S." \c 1 :

· Statute: A person who commits an act of sexual penetration using physical force or coercion is guilty of second-degree sexual assault.

· Facts: M.T.S., a 17 yo boy engaged in non-consensual sexual penetration of a 15 yo girl.  There was no evidence of unusual or threatening force beyond the force necessarily used to accomplish sexual penetration.  (Neither the boy or girl involved gave completely credible testimony, so the judge did not fully credit either’s version of facts.)  Convicted.  R’d. R’d.

· Reasoning:

· Just as unauthorized touching constitutes assault and battery under N.J. law, any unauthorized sexual touching constitutes sexual assault.

· Any requirement of physical force extrinsic to the sexual act goes against legislative intent to eliminate consideration of whether the victim resisted or expressed non-consent.
· The requirement of “physical force” in the statute, which also requires nonconsent, is “neither inadvertent nor redundant.  [It] acts to qualify the nature and character of the ‘sexual penetration.’  Sexual penetration accomplished through the use of force is unauthorized sexual penetration....”
· Nonconsent should be determined by a “totality of the circumstances” approach, which does not require force, although force may be evidence of nonconsent.  M.C. v. Bulgaria, ECHR (2003), 324 TA \l "M.C. v. Bulgaria, ECHR (2003), 324" \s "M.C. v. Bulgaria" \c 1 :

· Facts: A 14 yo Bulgarian girl went along with some older boys to a bar and later to a house.  She alleged that two of them forced her to have sex with them on separate occasions in one night.  Because there was no evidence of resistance, the investigation was terminated due to insufficient proof of compulsion by physical force or threat to have sex.  R’d.
· Reasoning:

· Prosecutor v. Kunarac, a Yugoslavian case involving the rape of Muslim girls and women held at de facto military bases, noted that “serious violations of sexual autonomy are to be penalized” and that lack of resistance is not dispositive.  “Force or threat of force provides clear evidence of non-consent, but force is not an element per se of rape.”
· Consensus among courts in another countries supports a totality of the circumstances approach which criminalizes non-consensual sex in the absence of external force.

· Although Bulgaria contended that the victim could seek a civil remedy, which would not require proof of mens rea, rape is a crime that necessitates criminal penalty.

· Discrimination in rape law

· Although men are often not protected by rape laws, as with the MPC, discrimination exists more between women (e.g. between white and black women).

· Different standards of force – A court may look only to physical force while the victim may have perceived a different type of force.

· Women are denied a certain level of social and sexual independence b/c if a woman frequents singles bars, is a prostitute, or is relatively promiscuous, she may not be seen as a credible witness in regard to rape.  Also, a husband was exempt from rape liability for sex with his wife.
· C. Defective consent
· Defective consent, generally (see 335-37)

· Alcohol and consent (335n2)

· Many states consider consent invalid if the person is intoxicated.
· NY is not as protective of victims when alcohol is involved – too drunk to consent is not encompassed under “incapable of consent by reason of some factor” (§130.25).

· Calif standard: Was the victim’s judgment impaired?  (i.e. Was she unable to judge the nature or the harmfulness of the conduct?  Would she have consented to sex if she had not been intoxicated?)  People v. Giardino, 336(a).

· Deception/false representation
· “Provided there is actual consent, the nature of the act being understood, it is not rape, absent a statute, no matter how despicable the fraud.” People v. Evans, N.Y.S. (1975), 337 TA \l "People v. Evans, N.Y.S. (1975), 337" \s "Evans" \c 1 : 
· Facts: Thirty-seven yo D met twenty yo L.E.P. as she disembarked from a plane in New York.  D posed as a psychologist doing a magazine article and ultimately persuaded Ms. P to accompany him to his apartment.  At one point, D said to P, “Look where you are. You are in the apartment of a strange man. How do you know that I am really who I say I am? ... I could kill you. I could rape you. I could hurt you physically.”  Later, D and P engaged in sexual acts with “little resistance” from P, and D “did not resort to actual physical force.”  Did the intercourse amount to rape, which requires “forcible compulsion”?  No. Not guilty.
· Reasoning:
· Since criminal culpability requires a mens rea, if D did not intend his statement to be a threat, then it does not meet the requirement for forcible compulsion.
· In some jurisdictions, seduction is a crime, and it involves “consent of the woman, implied or explicit,[ that] has been procured[] by artifice, deception, flattery, fraud or promise.”
· Unlike the context of “larceny by trick,” an offense which involves a taking of property, sexual intercourse by trick does not involve property that is protected by law.
· While fraud in the fact vitiates/invalidates consent (e.g. the victim is misled to not understand she is having sex), fraud in the inducement does not.  Thus, inducement by fraud to have sex is not rape unless force or lack of consent to the sexual act is involved.  Boro v. Superior Ct., Cal. App. (1985), 339 TA \l "Boro v. Superior Ct., Cal. App. (1985), 339" \s "Boro" \c 1 :
· Facts: A person called Ms. R and, identifying himself as “Dr. Stevens,” informed Ms. R that she had a disease which could be corrected by an expensive and painful surgical procedure or by having sex with a man who has been injected with a serum which would cure the disease. R. chose the second option, and met D in a hotel room and had sex with him.  D was charged with rape “accomplished by means of force or fear of immediate and unlawful bodily injury” and with rape “[w]here a person is at the time unconscious of the nature of the act and this is known to the accused.”  Not guilty because the woman consented to the sex.
· Reasoning:
· The People argued that the rule regarding fraud in the inducement has changed, but the court disagrees.  If the Legislature had meant for fraud in the inducement to invalidate consent, then Cal. Penal Code § 261(a)(5) would be surplusage because it criminalizes fraud in the factum but not fraud in the inducement.
· Dissent: The Legislature clearly intended to restrict valid consent to cases of “true, good faith consent, obtained without substantial fraud or deceit.”
· Notes: Twenty years after Boro, the Legislature amended the statute to include in the definition of rape when the victim was “not aware ... of the essential characteristics of the act due to the perpetrator’s fraudulent representation that the sexual penetration served a professional purpose when it served no professional purpose.”
· D. Mens Rea (342-54)

· <<Rule>> (majority): An honest and reasonable mistake of fact can be a defense to rape.

· Minority view – SL – neither an honest nor a reasonable mistake of fact is a defense to rape.  

· Mens rea (knowledge of lack of consent) is not required to find a D guilty of rape. Commonwealth v. Sherry, Mass. (1982), 343 TA \l "Commonwealth v. Sherry, Mass. (1982), 343" \s "Sherry" \c 1 :

· Three doctors and a nurse went from a party to someone’s house, where the three men separately had sex with the nurse.  Ds were convicted of sexual intercourse by force and against the will of the woman.  The woman’s resistance did not have to be physical but had to indicate an “honest and real” lack of consent.

· Even a reasonable mistake of fact regarding consent is not a valid defense. Commonwealth v. Fischer, Penn. (1998), 344 TA \l "Commonwealth v. Fischer, Penn. (1998), 344" \s "Fischer" \c 1 :

· Two college students engaged in intimate contact in D’s dorm room.  D contended that “he and the victim engaged in ‘rough sex’ which culminated in the victim performing fellatio on him.”  Afterwards, they went to the dining hall separately but later came back to D’s dorm room.  The woman testified that, at that time, D forced his penis into her mouth despite her physical resistance, but she was able to escape by striking D in the groin.  D testified that, based upon the woman’s aggressiveness during their first intimate encounter that day, he “did not believe his actions were taken without her consent.”  Furthermore, when he realized that she did not want to engage in oral sex, he stopped, according to D.  D argued that the mental/psychological component of forcible compulsion indicates that, to be fair, mens rea should be required to find a D guilty.  Guilty of involuntary deviate sexual intercourse. Aff’d.
· Notes:  When an honest and reasonable mistake of consent is not a defense, courts are likely to limit the scope of “force” or, conversely, courts are likely to require subjective knowledge of consent when force is defined broadly, as in M.C. v. Bulgaria.

· E. Reform

· When evaluating a rape reform, consider the error costs (false positives, false negatives) of a default rule – accounting for the severity of harm in addition to frequency of harm (i.e. lack of sexual pleasure should be weighted less heavily than unwanted sexual contact).

· Four approaches to determining nonconsent when the force requirement has been eliminated:

· 1) Totality of circumstances (NY, 332(b)): D is guilty if the victim clearly expressed nonconsent and a reasonable person in the actor’s situation would have understood nonconsent.

· But the women who really did not mean to consent would still be raped, without liability to D.

· Problem of reasonableness, which is affected by cultural bias.
· 2) Require the alleged victim to have said “No”

· But consider the studies that found a significant number of women say “No” when they really mean “yes.” Husak & Thomas (333).  An absolute “no means no” rule would mean women would not get what they want, unless the market adjusts.

· Also does not address the problem of “frozen fright.”

· 3) Anything other than affirmative consent (including passivity) is non-consent.

· 4) Anything other than an affirmative verbal “Yes” is non-consent.
· What should be the mens rea standard?
· Subjective culpability

· This doesn’t address the problem of wishful thinking, which can lead to “honest men and violated women,” per Prof. MacKinnon.
· Objective/Negligence standard

· a) grading problem – imposes steep penalties for negligence

· b) culpability/fairness problem – mere neg. does not usually lead to criminal liability.

· c) effectiveness problem – if social norms are skewed, all the problems of ambiguity still exist.  
· SL could resolve the problem, but it leads to the problem of over-inclusiveness.

· Requiring affirmative consent could also address this problem.

· Categorical restrictions on employee sexual relation goes against ethics of sexual freedom (see 336n3 for more discussion).

VII. Homicide

· A. Introduction (373-80)
· Killing = causing the death of another human being.
· Murder = killing with “malice aforethought”

· Manslaughter = killing without “malice aforethought”
· B. Intentional Killing
· Common Law 
· Policy issues:
· Goal: Differentiate among levels of culpability in order to assign different levels of punishment.
· Utilitarian: Premeditated murder is more deterable than heat-of-passion killing.

· “Pennsylvania formula” of 1794 (381):
· M1 = “all murder, which shall be perpetuated by means of poison, or by lying in wait, or by any other kind of willful, deliberate and premeditated killing, or which shall be committed in the perpetration, or attempt to perpetrate any arson, rape, robbery or burglary shall be deemed murder in the first degree.”
· M2 – “[A]ll other kinds of murder shall be deemed murder in the second degree.”
· MPC §210.2 Murder (p1112)
· (1) Except as provided in Section 210.3(1)(b) [EED provision], criminal homicide constitutes murder when:

· (a) it is committed purposely or knowingly; or
· (b) it is committed recklessly under circumstances manifesting extreme indifference to the value of human life. Such recklessness and indifference are presumed if the actor is engaged or is an accomplice in the commission of, or an attempt to commit, or flight after committing or attempting to commit robbery, rape or deviate sexual intercourse by force or threat of force, arson, burglary, kidnapping or felonious escape.

· (2) Murder is a felony of the first degree [but a person convicted of murder may be sentenced to death, as provided in Section 210.6].
· MPC §210.3 Manslaughter (p1112)
· (1) Criminal homicide constitutes manslaughter when:
· (a) it is committed recklessly; ... [(b) EED – see section 2. Provocation (below).]
· (2) Manslaughter is a felony of the second degree.
· 1. Premeditation-Deliberation definition

· Majority view:

· Some opportunity for reflection is required for 1st degree murder (probably at least a min in most jxns): “Although premeditation and deliberation are not measured by any particular period of time, there must be some period between the formation of the intent to kill and the actual killing.... [T]here must be [some evidence of] an opportunity for some reflection on the intention to kill after it is formed.” State v. Guthrie, W.Va. (1995), 386 TA \l "State v. Guthrie, W.Va. (1995), 386" \s "Guthrie" \c 1 :

· Facts: After a fellow dishwasher made fun of Guthrie and flipped a dishtowel at him at work, Guthrie took out a knife and stabbed and killed the co-worker.  Conviction for 1st deg murder reversed and remanded due to the erroneous charge, although the evidence seemed to be sufficient to allow a reasonable jury to find premeditation.

· Reasoning:  

· “’To speak of premeditation and deliberation which are instantaneous or which take no appreciable time, is a contradiction in terms.’”  Bullock v. U.S. (1941).

· The deliberate killer is more culpable than the impulsive killer.

· Evidence tending to indicate an opportunity for reflection (388n1, from Guthrie footnotes):

· (“No one factor is controlling.  Any one or all taken together may indicate actual reflection on the decision to kill.”):

· “(1) ’planning’ activity – facts regarding the defendant’s behavior prior to the killing which might indicate a design to take life;

· (2) facts about the defendant’s prior relationship or behavior with the victim which might indicate a motive to kill; and

· (3) evidence regarding the nature or manner of the killing which indicate a deliberate intention to kill according to a preconceived design.”  See Anderson.

· Minority view: 
· No time is too short for premeditation.  Commonwealth v. Carroll, Penn. (1963), 381 TA \l "Commonwealth v. Carroll, Penn. (1963), 381" \s "Carroll" \c 1 :

· Facts: Carroll, an Army veteran, had an argument with his wife.  After they had gone to bed, D “remembered the gun on the window sill over [his] head,” and he shot and killed his wife while she was asleep.  Conviction upheld.

· Reasoning: 

· D could not dispute that he intended to kill his wife.  

· Although D contends that he had not planned the killing before grabbing the gun, he still had enough time to premeditate the crime.
· “[No] appreciable space of time between the formation of the intention to kill and the act of killing” is required.  Young v. State, Ala. (1982), 385n1 (upholding a 1st deg murder conviction of D, who shot two men during a fight over a card game).

· A conscious intent to bring about death satisfies the requirement of premeditation and deliberation.  Commonwealth v. O’Searo, Penn. (1976), 385n2.
· Schrader instructions to the jury: “’[T]o constitute a willful, deliberate and premeditated killing, it is not necessary that the intention to kill should exist for any particular length of time prior to the actual killing; it is only necessary that such intention should have come into existence for the first time at the time of such killing, or at any time previously.’”  Guthrie.

· [According to Schulhofer, the traditional view was that intentional killing was M1, but reckless killing was MSL. This has been reversed by decisions like Guthrie.]

· Problems with premeditation justification that an impassioned killing is less culpable than a dispassionate one:
· It allows for unjust results even when other aggravating circumstances exist, such as killing a young child out of sexual frustration.  See People v. Anderson, Cal. (1968), 389n1 & n2 TA \l "People v. Anderson, Cal. (1968), 389n1 & n2" \s "Anderson" \c 1 :

· Facts: D brutally murder a 10 yo girl, stabbing her over 60 times.  Conviction for 1st deg murder reversed due to lack of premeditation.
· Reasoning:

· (1) There was no evidence that D had planned the crime.

· (2) Nothing about the prior relationship indicated a motive.

· (3) The nature of the wounds indicated a violent outburst, rather than a preconceived design to kill the girl.

· But it doesn’t allow for “nonmalicious” killing, such as a mercy killing.  See State v. Forrest, N.C. (1987), 390 TA \l "State v. Forrest, N.C. (1987), 390" \s "Forrest" \c 1 :

· Facts: D shot and killed his terminally ill father at the hospital to put the father out of his misery.  D’s conviction for 1st deg murder was upheld.

· Notes: Technically, this killing did involve malice, since the term is equated with recklessness under CL.

· Alternatives: 

· Sweden’s penal code (380) downgrades killing to MSL when the killing is “less grave.”

· But how is “less grave” defined?

· NY specifically qualifies assisted suicide as 2nd deg MSL, §125.15 (378).  
· MPC §210.6 allows for certain circumstances to mitigate sentencing, at the discretion of the judge. (390).

· Hypo: State v. Bingham (non-book case) – C and B got off a bus together and went to the grocery store.  Then C’s body was found in a nearby field.  B’s fingerprints were found on C’s neck, and C had apparently died from asphyxiation.  Because such a death takes 3-5 minutes, B was convicted of 1st deg murder.  Reversed b/c no proof of premeditation.

· 2. “In the Heat of Passion” - Provocation (partial defense)
· Partial defense that allows for mitigation from 2nd degree murder to MSL.  
· The provocation must be “fresh.”  If too much “cooling off” time has elapsed, D may not be able to use a provocation defense successfully.  See U.S. v. Bordeaux, 399n6.
· Some courts, though, will all a provocation defense if the initial provocation has been “rekindled.”  See State v. Gounagias, 399n6 (rekindling argument was not accepted).
· Majority/Md. rule (Girouard): If the provocation does not fall into the following categories, evidence of it is not admissible:
· “extreme assault or battery upon D, 
· mutual combat, 
· D’s illegal arrest, 
· injury or serious abuse of a close relative of D’s, 
· or the sudden discovery of a spouse’s adultery.” Girouard.
· [Neither physical touching nor words alone constitute sufficient provocation.]
· Policy:
· This objective rule allows for general fairness and consistency of application.
· Girouard v. State, Md. (1991), 390 TA \l "Girouard v. State, Md. (1991), 390" \s "Girouard" \c 1 :
· Facts:  Two months into their marriage, the Army newlyweds got into a fight.  The deceased cussed and belittled D saying that the marriage was a mistake, that she wanted a divorce, and that she had never wanted to marry him in the first place.  After she asked him what he was going to do, D “lunge[d] at her with the kitchen knife he had hidden behind the pillow and stab[bed] her 19 times.”  He then tried to kill himself but was unsuccessful.  Conviction for murder and refusal to mitigate to MSL upheld.
· Notes: The rule that words can never amount to provocation has been softened in some majority jurisdictions. (395n1).
· Minority/Mich. rule (Maher): Evidence of provocation by the victim is admissible to be weighed by the jury using a reasonableness standard given the totality of circumstances.
· Policy: 
· Flexibility, fairness in specific situations
· Dilemma: want the jury to make decisions about reasonableness, but don’t want biases to interfere (e.g. don’t want juries to acquit due to racism or just b/c victim is unlikable and seen as less deserving of social protection).
· Case: Maher v. People, Mich. (1862), 392 TA \l "Maher v. People, Mich. (1862), 392" \s "Maher" \c 1 :

· Facts: D assaulted Hunt at a saloon after learning that Hunt had sex with D’s wife earlier that day.  The court did not allow D’s evidence that he followed Hunt and his wife to the woods and that a friend told D right before he entered the saloon that Hunt and his wife had sex in the woods the day before.  D’s conviction was reversed b/c the evidence should have been allowed.

· General policy considerations:

· Although “’a reasonable person does not kill even when provoked,’” (395-96n2(a)), the point is how much more strongly a reasonable person would be moved to kill by the circumstances.  Wechsler (396).  A reasonable person could lose his self-control and kill on impulse (395-96n2(a)).
· Counter: “Reasonable people do not kill no matter how much they are provoked, and even enraged people generally retain the capacity to control homicidal or any other kind of aggressive or antisocial desires.  We cheapen both life and our conception of responsibility by maintaining the provocation/passion mitigation.”  Morse, arguing for complete abolishment of the partial defense (397n3).
· Partial justification theory:  “[A]n individual is to some extent morally justified in making a punitive return against someone who intentionally causes him serious offence....” Ashworth (396(b)).
· “It is morally questionable to suggest that there is less societal harm in Victim’s death merely because he acted immorally.  One must remember that Victim’s immoral conduct in now way jeopardized the life of the defendant or anyone else.”  Dressler (397).

· Feminist critique: “Instead of reinforcing cultural values that condone masculine violence, the law must take a normative stand.” Miller (397n3).

· Self-counter: A harsher doctrine may lead to increased jury nullification; thus, retention of the provocation doctrine may be appropriate.

· D is less culpable when provoked.  “There is a distinction in moral blameworthiness between overreaction to grave provocation and unprovoked use of violence.”

· General approaches to Pre-meditation, per Schulhofer

· (1) Grammatical

· (2) Substantive

· Retributive – proportionality concerns

· Utilitarian – deterrence goals

· (3) Administrative


· Consistency of application, even though under- or over-inclusive at times.

· Notes on nonprovoking victims and provoking defendants (400).
· MPC § 210.3 approach – Extreme Emotional Disturbance (EED)

· (not limited to external stimuli)

· “(1) Criminal homicide constitutes manslaughter when: ...(b) a homicide which would otherwise be murder is committed under the influence of extreme emotional disturbance for which there is reasonable explanation or excuse.  The reasonableness of such explanation or excuse shall be determined from the viewpoint of a person in the actor’s situation under the circumstances as he believes them to be.”  (1112).
· A defense of EED requires that 
· (1) D (actually/subjectively) acted under the influence of extreme emotional disturbance

· (2) for which a reasonable (objective) explanation or excuse exists, as determined from the perspective of the subjective, internal situation in which the D found himself and the external circumstances as he perceived them at the time.  
· People v. Casassa, NY (1980), 401 TA \l "People v. Casassa, NY (1980), 401" \s "Casassa" \c 1 :
· Facts/Proc: D (Victor Casassa) was devastated when victim (Victoria Lo Consolo) stopped dating him, and after a series of bizarre acts, D stabbed P to death.  D admitted to the act but offered an affirmative defense of extreme emotional disturbance.  The statute, NY § 125.25 (p379), allows an affirmative defense where D – (1) “acted under the influence of extreme emotional disturbance” (2) “for which there was a reasonable explanation or excuse.”  The trial court considered the appropriate test to be “whether in the totality of the circumstances the finder of fact could understand how a person might have his reason overcome.” Guilty. Aff’d.
· Reasoning:

· Whereas the “heat of passion” defense is mitigated by a “cooling off” period, EED allows for a prolonged state of mind.

· According to the MPC commentary, (1) is a subjective standard that requires D was actually under such influence, but (2) is an objective reasonableness standard “from the viewpoint of a person in the D’s situation under the circumstances as the D believed them to be.”
· Upon finding of an extreme emotional disturbance, the jury can but would not be required to find mitigation.
· The jury apparently concluded that D’s conduct “was the result of [his] malevolence rather than an understandable [(reasonable)] human response deserving of mercy.”

· Notes: The reasonableness standard takes into account D’s “situation.” According to MPC Comment to § 210.3 (406n1), situation includes a handicap (e.g. blindness) but not a moral depravity (e.g. D’s belief that killing is right).  In grey areas, flexibility is key.  “[T]he question is whether the actor’s loss of self-control can be understood in terms that arouse sympathy in the ordinary citizen.”
· Provocation is not required for an extreme emotional disturbance instruction.  State v. Elliot, Conn. (1979), 405n2: (D killed his brother w/o provocation but after suffering for years from a fear of his brother.)

· People v. Walker, 405n3: D, a drug dealer, received some pot from his supplier, William Edmunds, and later told Edmunds the pot had been stolen.  Edmunds refused to give Walker any more pot.  After an argument in a restaurant, D shot Edmunds.  Trial ct. did not give a eed instruction. Aff’d.  Dissent: If court found D was under eed, then the decision of its reasonableness should have been left to the jury.
· Policy goals:

· This formulation was designed to move away from the rigid rules, such as the rule that words are not sufficient provocation to mitigate murder, and to leave discretion to the factfinder.

· It was designed to broaden the scope of the “heat of passion” doctrine but remain somewhat objective.
· C. Reckless and Negligent Killing
· CL <<Rule>>:  
· M2 = Recklessness (“malice”) w/o premeditation 

· (or the commission of a felony that is inherently dangerous to human life)

· Voluntary Manslaughter (discussed above) = murder w/ provocation/in the heat of passion.

· Involuntary Manslaughter = conduct that is

· (a) w/o due caution and circumspection,

· (b) grossly negligent (above the level of negligence required for tort/civil liability; per Welansky, conscious awareness is not required, but the risk has to be high enough to greatly exceed justification, i.e. PL >>> B); or

· (c) committed while perpetrating a misdemeanor (the misdemeanor-manslaughter rule) (see Section D below).

· Omission when a duty of care = gross negligence: Although wanton or reckless conduct usually requires an affirmative act, where “there is a duty of care for the safety of business visitors invited to premises which the defendant controls, wanton or reckless conduct may consist of intentional failure to take such care in disregard of the probable harmful consequences to them or of their right to care.” Commonwealth v. Welansky, Mass. (1944), 411 TA \l "Commonwealth v. Welansky, Mass. (1944), 411" \s "Welansky" \c 1 : Nightclub patrons and employees died from fire and blocked emergency exits.  Owner found guilty of IMSL due to overcrowding, installation of flammable decorations, absence of fire doors, and failure to maintain proper means egress.

· (1) D realized the grave danger and intentionally acted or failed to act to lessen the risk which led to harm, or

· (2) D did not realize the grave danger but an ordinary man in the same circumstances would have.  “A man may be reckless within the meaning of the law although he himself thought he was careful.”

· Recklessness (conscious disregard for high probability of harm) = M2.  Commonwealth v. Malone, Pa. (1946), 426 TA \l "Commonwealth v. Malone, Pa. (1946), 426" \s "Malone" \c 1 : 17 yo D shot 13 yo friend while playing “Russian Roulette” and 13 yo later died from the wound.  Malone had loaded the gun with one bullet to the right of the firing pin and pulled the trigger three times, which apparently fired a bullet that had already been in the gun chamber.  D was convicted of M2.
· Reasoning: 

· B/c D pulled the trigger 3 times, the court calculated that he took a risk of a 3 in 5 chance (60%) of shooting the deceased.

· D intentionally pulled the trigger “in reckless and wanton disregard of the consequences.”

· Lack of motive is not a problem b/c, while motive is always relevant, it is not essential.

· Notes: Although the court calculated the risk at 60%, a lower probability could still have been significant, as discussed in Hall.

· Notes:

· Contributory negligence of the victim is not a defense to criminal liability, although it might bear on the issue of causation. (414n2).

· MPC §210.3 – Manslaughter
· = D consciously disregarded a substantial and unjustifiable risk that his conduct would cause the death of another and the risk was of such a nature and degree that, considering the nature and purpose of his conduct and the circumstances known to him, its disregard involved a gross deviation from the standard of conduct a reasonable law-abiding person would observe in D’s situation.  People v. Hall, Colo. (2000), 415 TA \l "People v. Hall, Colo. (2000), 415" \s "Hall" \c 1 :

· Facts: While skiing, Hall collided with Cobb, who suffered traumatic brain injury that led to his death.  Hall was charged with felony reckless MSL.  Charge upheld.
· Reasoning:

· A risk does not have to be “more likely than not” to be significant, as the lower court erroneously concluded.
· Although “skiing too fast for the conditions” is not generally conduct that creates a significant risk, a jury could have reasonably concluded that Hall’s specific behavior created a substantial risk that he would cause another’s death.

· “Although the sport often involves high speeds and even moments where a skier is temporarily out of control, a reasonable person could determine that the enjoyment of skiing does not justify skiing at the speeds and with the lack of control Hall exhibited.”
· Lastly, a reasonable person could conclude that Hall was aware of the risk b/c of his experience as a trained ski racer and a ski area employee.

· Thus, a reasonable jury could believe that D consciously disregarded a substantial and unjustifiable risk that his conduct might kill someone else.

· Notes:  Upon trial, the jury rejected the charge of manslaughter but convicted D of Neg.H.
· MPC §210.4 - Negligent Homicide 
· = was not consciously aware of a substantial and unjustifiable risk of death to another and D’s failure to perceive it, considering the nature and purpose of his conduct and the circumstances known to him, involves a gross deviation from the standard of care that a reasonable person would observe in D’s situation.
· D. Felony Murder Rule & Misdemeanor-MSL Rule
· 1. Intro (435-46)
· FMR: Murder = malice, where malice can = “the killing of another person by an act done with intent to commit a felony” that is inherently dangerous to human life. Serne.  [note: the act that causes the killing must be done in furtherance of the felony.]
· (a) IDHL – in the abstract as a whole (under all circumstances), see Phillips; Henderson; or

· (b) IDHL – according to the totality of the actual circumstances, see Stewart.
· MPC approach

· Eliminates the FMR but provides for murder by an act “committed recklessly under circumstances manifesting extreme indifference to the value of human life.”

· “The fact that the actor was engaged in a crime of the kind that is included in the usual first-degree felony-murder enumeration or was an accomplice in such crime ... will frequently justify such a finding.”

· Although the result may not differ in many cases from the FMR, “what is most important is that a conviction on this basis [(EIHL)] rests solidly upon principle.”

· Misdemeanor-MSL (unlawful act) doctrine:

· IMSL can = a killing “in the commission of an unlawful act, not amounting to a felony...”  Cal. §192(b) (p444n1).

· as long as the offense is a proximate cause to the killing (e.g. not renewing a driver’s license is not proximately related to a vehicular killing in most cases).

· only for for malum in se (inherently wrong) offenses, in some jxns, rather than malum prohibitum (regulatory) misdemeanors.

· only for offenses which are IDHL, in some jxns.

· R. v. Serne, Eng. (1887), 435 TA \l "R. v. Serne, Eng. (1887), 435" \s "Serne" \c 1 :

· Facts: Serne and an accomplice intentionally set fire to Serne’s house, intending to collect insurance money for the property and for the life of his “imbecile” son Sjaak, who died in the fire along with his brother.  S was charged with murder.  The court explained the FMR and added the IDHL component.  [Upon trial, D was found not guilty.]
· Eggshell skull – “take your victim as you find him” caveat:  The FMR is not limited to foreseeable deaths.  People v. Stamp, Cal. App. (1969), 438 TA \l "People v. Stamp, Cal. App. (1969), 438" \s "Stamp" \c 1 : 

· Facts: D robbed Carl Honeyman and burglarized his business at gunpoint.  D told H to lay on the floor.  Shortly after D left the scene, H died of a heart attack, which doctors attributed to shock caused by the burglary.  D’s conviction of M1 was upheld.  “[A] felon is strictly liable for all killings committed by him or his accomplices in the course of the felony.”

· Policy:

· Justified by LLW principle.

· Punishment for recklessly causing death during the commission of a felony IDHL should be punished more severely than the combined crimes of the felony and reckless homicide b/c “knowingly creating a risk of death in the context of another criminal act is more culpable behavior than knowingly creating a risk of death in the context of an innocent or less culpable act.” Simons (439).

· Procedurally, the FMR requires a lower degree of danger than Recklessness, and the prosecution does not have to show that D was conscious of the risk (hence, it’s called “imputed malice”).
· Deterrence – (a) from committing felonies at all (e.g. a willingness to sell drugs should be affected by knowledge that a resulting fatality could lead to a murder conviction, see Mattison (455)), (b) from committing felonies carelessly, and/or (c) from intentionally killing during the commission of a felony.

· Counter: The FMR “seeks practical goals by prescribing severe punishments without proof of fault ... on the basis of unproven and highly questionable assumptions.”  Tomkovicz (442n4).
· Hypo:

· Matos, 83 N.Y. 2d 509 (in class) – D went into a convenience store at night to commit an armed robbery, and a cop came to the store after the clerk yelled “Help!”  D climbed a ladder and fled.  The officer pursued D but fell 25’ to his death.  Assume that running from a police officer is not a crime.  Does flight constitute a part of the crime?  Many statutes do include it; e.g. §2502(d) on p377.  So, D would be liable under the FMR.

· Notes on application and reforms (445).
· 2. Limitations
· The IDHL (inherently dangerous to human life) requirement

· Viewing the offense in the abstract as a whole (minority requirement): People v. Phillips, Cal. (1966), 447 TA \l "People v. Phillips, Cal. (1966), 447" \s "Phillips" \c 1  (Chiropractor charged $700 for fraudulent treatment of a child’s eye cancer, and the patient later died from the cancer.  FMR did not apply b/c felony of grand theft is not inherently dangerous in the abstract.  [On remand, D was convicted anyway.])

· Thus, a crime that contains non-dangerous elements is not IDHL - e.g. although false imprisonment contains the dangerous elements of violence and menace, it also involves the non-dangerous elements of fraud and deceit, which are not IDHL. People v. Henderson (448).
· Totality of the actual circumstances (more common requirement):  People v. Stewart, R.I. (1995), 448 (case involving a crack-addicted mother who neglected her baby, wrongfully causing the baby to suffer habitually).

· How to measure if the crime was IDHL as committed?

· If the risk of harm was foreseeable (majority in Hines)

· If the commission of the felony has a high probability of causing death (dissent)

· Hines v. State, Ga. (2003), 450 (upheld the conviction of a hunter who shot a fellow turkey hunter at dusk after the shooter had been drinking much of the day).

· Hypos:

· D escapes from prison and is driving a laundry truck 35 mph in a 25 mph zone.  He strikes and kills a child who jumps in front of the truck.  Is he guilty under FMR?  Depends – Stewart notes that prison escape is not always IDHL.

· Jenkins – D burglarized a building and then, while making his getaway, ran over another would-be burglar.  Under the facts of the case and the “totality of the circumstances approach to IDHL, FMR was found not to apply.  Probably would not apply either under the “abstract” test (b/c, even though the getaway is considered part of the burglary, burglary is not abstractly IDHL).  But see Wilson (below & 453).
· D steals from a church collection plate.  While pursuing the thief, a deacon has a heart attack.  Would he be guilty under FMR?  No, b/c not a felony IDHL.  However, if he used force, his crime would be robbery rather than simple theft, and he could be found guilty under Stamp – and even of M1 under Calif. (p375) b/c the felony is one of the enumerated felonies for M1.
· Burrows – Before the victim’s death, D provided massages and herbal treatment to the victim, who had been diagnosed with leukemia.  The victim died from a hemorrhage caused by the massage.  D was charged with felonious practicing of medicine, which is defined as practicing “under conditions presenting a danger to health, life, or mental illness.”  Is he guilty of murder using the FMR?  Under the abstract test, the felony is not always IDHL, so FMR would not apply, as in Phillips.  Under the actual circumstances approach, FMR may be found to apply.

· The Merger doctrine – requires the felony to have an independent purpose other than death and to not be included in fact in the offense.
· The FMR only applies when the felony is “undertaken with an independent felonious purpose,” and not when the underlying felony “’is an integral part of the homicide and [for] which the evidence produced by the prosecution shows to be an offense included in fact within the [murder] offense charged.’”  People v. Burton, Cal. (1971), 452 TA \l "People v. Burton, Cal. (1971), 452" \s "Burton" \c 1 :

· Facts:  D killed a person while committing an armed robbery.  Convicted of M1.  Application of FMR upheld (although the conviction was reversed on other grounds).

· Reasoning:

· People v. Ireland held that the FMR cannot be used to support a M2 conviction when the underlying felony “is an integral part of the homicide and [for] which the evidence produced by the prosecution shows to be an offense included in fact within the offense charged.”  Otherwise, by imputing malice, the felony-murder rule could eviscerate the defense of diminished capacity and would, in effect, make all intentional killings with a deadly weapon murder, without regard for circumstances that would otherwise mitigate the offense to MSL. 
· People v. Wilson seemed to hold that FMR was not operative for a M1 charge when the intended felony was assault with a deadly weapon.  The felony at issue was burglary (entry + intent to assault with a deadly weapon), according to 453fn(a).
· These holdings, however, did not eliminate the FMR for all homicides accomplished by means of a deadly weapon.  They only eliminated the FMR for homicides which did not have an independent course of conduct or purpose from the underlying felony.
· Even in cases where burglary with a deadly weapon is committed without the purpose of committing assault with the weapon, the FMR would apply.  Wilson, however, involved a burglar who intended assault with a deadly weapon. 

· Policy issues:

· Proportionality:  Don’t want to punish D when he may not have been conscious of a risk of harm or did not intend to kill, e.g. due to EED or H of P/provocation..  W/o the merger doctrine, the FMR would eliminate VMSL b/c it always involves assault with the intent to kill.  Thus, only slightly dangerous felonies remain in operation under the FMR.

· But the merger doctrine can lead to absurd result, such as a greater punishment for an accidental killing with an independent purpose than for an intentional killing.  
· For example, in People v. Hansen (455), D drove past a rival drug dealer’s apartment building and fired into the building, killing another occupant.  D was convicted of murder based on the felony of discharging a firearm at an occupied dwelling.  The Appeals Court upheld the conviction, but rejected the independent-purpose test.
· Consider also if Wilson (453) had broken into his estranged wife’s home with an independent purpose, such as to steal jewelry (engagement ring), and his wife had a heart attach and died as a result.  He could be convicted of murder under FMR, even though he could not be under the merger doctrine if he entered the home with the intent to assault his wife.

· Proportionality remains a problem: While the prosecution must prove malice for charges of intentional assaults, which are likely to provide more evidence of malice, the second-degree FMR ironically makes proof of malice unnecessary for unintentional assaults, which are less likely to involve malice.  “It takes no genius to discern that a rule that relieves the People of the need to prove malice because the defendant asserts he did not harbor any is problematic.”  People v. Robertson (dissent, 456n3) (D, who claimed he was only trying to scare the victim away, was convicted of M2 after he shot and killed a person he believed was trying to steal hubcaps from his car.  Under a re-instated independent-purpose test, the FMR applied.)
· Inherent tension:  Two competing sensibilities are at play with the FMR and the merger doctrine: (1) the retributive principle of punishment proportionate to culpability and (2) the concept that people are not always entitled to proportionate punishment.

· Hypos:

· Smith (in class) - Mother slaps her child, who later dies at the hospital.  This is a felony that is IDHL under both tests, but the merger doctrine could bar application of the FMR, per Burton and Wilson, under the “included in fact” prong if the definition of child abuse only includes “causing great bodily injury.”
· D supplied methyl alcohol to a fellow prison inmate, who died when he ingested it.  FMR applied b/c D was found to have a purpose independent of an intent to kill.  People v. Mattison (455).
· Liability for killings by nonfelons or for those not in furtherance of the felonious objective (457-66).
· (a) Agency theory – FMR applies if the killing was done by a cofelon or in concert with a cofelon.

· (b) Proximate cause theory – FMR applies if the killing was foreseeable in the commission of the felony.
· E. Capital Punishment - The Death Penalty 
· Context

· Execution rate: ½ what it was 10 years ago

· Demography – 35% of death row inmates have no prior felony conviction

· Debates focus on institutional failings, philosophy

· One view: Ds should be allowed given effective counsel, etc.

· MPC Approach - §210.6 (p1113)

· Policy:

· Retributive

· “When people begin to believe that organized society is unwilling or unable to impose upon criminal offenders the punishment they ‘deserve,’ then there are sown the seeds of anarchy – of self-help, vigilante justice, and lynch law.”  Furman (Stevens, concurring).

· Counter:  “As my Brother Brennan stated in Furman, ‘[t]here is no evidence whatever that utilization of imprisonment rather than death encourages private blood feuds and other disorders.’  It simply defies belief to suggest that the death penalty is necessary to prevent the American people from taking the law into their own hands....”  Also, this is really a utilitarian justification, not a retributive one.  Gregg (Marshall, dissenting).

· Because the wrongdoer has taken another’s life, his life deserves to be taken.

· The death penalty does not comport with the basic concept of human dignity at the core of the 8th Amendment because “such a punishment has as its very basis the total denial of the wrongdoer’s dignity and worth....” Gregg (Marshall, dissenting).

· Proportionality concerns rule out the death penalty for anything other than murder, with some exceptions like treason (because it can lead to murder).

· Utilitarian – deterrence

· Statistical attempts to evaluate the effectiveness of the death penalty as a deterrent have been inconclusive.  “The value of capital punishment as a deterrent of crime is a complex factual issue the resolution of which properly rests with the legislatures, which can evaluate the results of statistical studies in terms of their own local conditions and with a flexibility of approach that is not available to the courts.”  Gregg.

· “The evidence I reviewed in Furman remains convincing, in my view, that ‘capital punishment is not necessary as a deterrent to crime in our society.” Gregg (Marshall, dissenting).

· Furman requires consistency/predictability which limit discretion while Woodson/8th Amendment requires discretion.  This inherent conflict represents “the worst of both worlds” – it requires statutes to give the appearance of tight regulation but really provide for unlimited discretion.  As a result, the public tends to think that death sentences are the product of a rigorous – “indeed, too rigorous” – process even though the system achieves negligible regulatory oversight.  Steiker (507n3).
· Counter: The post-Furman era has seen a decrease in overinclusion – “the primary vice that the Court has seen in death penalty systems for the last quarter of a century.”  McCord (508).

· In regard to the potential for discrimination, the Court has indicated that such is a justifiable risk.  “[T]he power to be lenient [also] is the power to discriminate.”  Davis (502).  “[A] capital-punishment system that did not allow for discretionary acts of leniency ‘would be totally alien to our notions of criminal justice.’” McCleskey (502) (quoting Gregg).

· Constitutional limitation (479)

· (1) Procedural due process arguably necessitates explicit criteria for deciding between a life sentence and the death penalty, although the Court disagreed in McGautha v. Calif. (479n1) and held that the decision could be a discretionary one left up to judges and juries.

· (2) The 8th Amendment’s prohibition of “cruel and unusual punishments” protects against arbitrary and capricious application of the dp.  Furman v. Georgia (479n2).  

· Because the Court in Furman did not outline its reasoning, states were unclear how the problem could be addressed.  According to [Stewart] in Gregg:  “Furman held only that, in order to minimize the risk that the death penalty would be imposed on a capriciously selected group of offenders, the decision to impose it had to be guided by standards so that the sentencing authority would focus on the particularized circumstances of the crime and the defendant....”
· Some states responded by enacting legislation that mandated the death penalty for certain categories of murders, but the Supreme Court held that this approach was unconstitutional because it did not allow for consideration of mitigating circumstances.  Woodson; Roberts (486n1 & n2).

· Other states responded by enacting legislation that established guidelines to determine who would be subjected to dp.  This “guided discretion” approach was upheld in Gregg v. Georgia, US (1976), 481 TA \l "Gregg v. Georgia, US (1976), 481" \s "Gregg" \c 1 :

· Facts: D was convicted of armed robbery, for which he was sentenced to death, and murder, for which he was also sentenced to death.  The Ga. supreme court overturned the dp for the robbery conviction but upheld it for the murder conviction.  Affirmed judgment and sentencing procedures.
· Reasoning [Stewart]:

· (a) Penalties should not be “excessive” – i.e. they should not
· (i) “involve the uneccesary and wanton infliction of pain” (be “cruelly inhumane”) or
· (ii) “be grossly out of proportion to the severity of the crime.”

· (b) Statutory enactments by the states indicate public support for the death penalty.

· “[T]he reluctance of juries in many cases to impose the sentence may well reflect the humane feeling that this most irrevocable of sanctions should be reserved for a small number of extreme cases.”

· (c) The death penalty is also justified based upon 

· retributive principles (see Stevens’ quote from Furman above) and

· utilitarian principles (see above).

· (d) Procedural problems can be overcome by 
· bi-furcated guilt and sentencing determinations and 

· carefully drafted statutes that ensure the party responsible for sentencing is given adequate information and guidance.

· (e) Discretionary opportunities for mercy (e.g. plea bargain, conviction of a lesser offense, and commutation) do not necessarily violate the 8th Am or Furman (which involved a decision to impose a capital sentence, not to mitigate it).

· Dissent [Marshall]:

· If the public were adequately informed about the death penalty, “they would consider it shocking, unjust, and unacceptable.”
· Hypo: Kennedy v. Louisiana: horrible rape of 8 year old, child is badly injured, person who raped her is escapee from prison serving life w/o parole for past sex offenses. State makes it death penalty legal for rapes of children under 10 years old.  Constitutional?

· The Framers intended for felonies to be punishable by death.

· Per Gregg, the 8th Am allows for public sentiment to change, and one could argue that the Framers intended for the Constitution to be dynamic, particularly in regard to the definition of “cruel and unusual punishment” would change – historical evidence is strong that Framers weren’t “originalists.”  In the words of then-Chief Justice Warren, “[t]he [8th] Amendment must draw its meaning from the evolving standards of decency that mark the progress of a maturing society.”  Trop v. Dulles (481).
· If there is popular support for the statute, does that mean it meets evolving standards of decency?

· In Gregg, [Marshall] cites concern that citizens are ill-informed about the death penalty

· Public support is relevant, but public perceptions aren’t conclusive

· The Court ruled the statute unconstitutional.  
· It turns out that the Court relied upon a belief about federal law that was incorrect; so, Louisiana filed for re-hearing, but it was rejected.

· Hypo: A state passes a statute that mandates the dp for killing a police officer in the line of duty.  After Furman, this statute would be upheld.  Suppose that the perpetrator had been abused as a child and deprived of state services.  Per Woodson, the statute would be held unconstitutional b/c it does not allow for consideration of mitigating factors.

· McCleskey v. Kemp, US (1987), 499 TA \l "McCleskey v. Kemp, US (1987), 499" \s "McCleskey" \c 1 : 

· Facts: D, a black man, was convicted of armed robbery and murder of a white police officer and sentenced to death.  According to a statistical study by Baldus et al., it is likely that D was discriminated against because of his race.  The court dismissed the study as flawed. A’d.  Judgment affirmed.
· Reasoning [Powell]:
· I. The study indicated that, in Georgia in the 1970s, 

· Ds charged with killing white persons received the dp 11% of the time, while Ds charged with killing black persons received the dp only 1% of the time.

· White Ds received the dp 7% of the time, while black Ds received it 4% of the time.

· The dp was assessed in 22% of cases involving black Ds but white victims, 8% involving white Ds and white victims, 1% involving black Ds and black victims, and 3% involving white Ds and black victims.

· Even after accounting for other factors, Ds charged with killing white victims were 4.3 times more likely to receive dp than when victims were black.

· II.  A D who alleges a violation of the equal protection clause of the 14th Am bears the burden of proving “’the existence of purposeful discrimination.’”  

· D offered no evidence that he was individually discriminated against, and the study alone was insufficient evidence to prove discrimination in his case.  

· D did not prove that Georgia maintained the statute because it is discriminatory.

· IV. D’s argument that the 8th Am condemns discretion “is antithetical to the fundamental role of discretion in our criminal justice system.”

· “In light of the safeguards designed to minimize racial bias in the process, the fundamental value of jury trial in our criminal justice system, and the benefits that discretion provides to criminal defendants, we hold that the Baldus study does not demonstrate a constitutionally significant risk of racial bias affecting the Georgia capital-sentencing process.”

· V. (1) If the Court were to accept D’s claim that “racial bias has impermissibly tainted the capital sentencing decision,” this could open the floodgates to all sorts of claims of discriminatory sentencing because “there is no limiting principle to the type of challenge brought....”  (2) D’s arguments are best presented to the legislature, who is “better qualified to weigh and ‘evaluate the results of statistical studies in terms of their own local conditions and with a flexibility of approach that is not available to the courts,’ Gregg....”

· Dissent [Brennan]:

· The Furman principle invalidates a statutory scheme that creates the risk of arbitrariness, regardless of whether a D can prove that it was arbitrarily implemented in his case.

· The Baldus study shows that the openly racist system that operated in Georgia for many years “is still effectively in place.”

· In regard to V.(1), a rejection of “McCleskey’s powerful evidence on this basis is to ignore both the qualitatively different character of the death penalty and the particular repugnance of racial discrimination....”

· In regard to the institutional competency argument of V.(2), potential death-row inmates have a weak voice in politics, particularly in relation to the voices in favor of the death penalty.  “It is the particular role of the courts to hear these voices, for the Constitution declares that the majoritarian chorus may not alone dictate the conditions of social life.”

· Dissent [Blackmun]: 

· In response to II, a defendant alleging an equal protection violation only has to establish a prima facie case, at which point the burden shifts to the prosecution to rebut the case.  McCleskey met his prima facie burden by the Baldus study’s indication that it was more likely than not that he received the death penalty b/c the victim was white.
· “I do not believe acceptance of McCleskey’s claim would eliminate capital punishment in Georgia. [I]n extremely aggravated murders the risk of discriminatory enforcement of the death penalty is minimized...”

· IV: “The Court’s emphasis on the procedural safeguards in the system ignores the fact that there are none whatsoever during the critical process leading up to trial.”

· Dissent [Stevens]:

· “This sort of disparity is constitutionally intolerable. ...If society were indeed forced to choose between a racially discriminatory death penalty ... and no death penalty at all, the choice mandated by the Constitution would be plain.”

· In any case, the Baldus study indicates that discrimination does not affect “certain categories of extremely serious crimes for which prosecutors consistently seek, and juries consistently impose, the death penalty. ... If Georgia were to narrow the class of death-eligible defendants to those categories, the danger of arbitrary and discriminatory imposition of the death penalty would be significantly decreased, if not eradicated....”

· Notes:

· The study indicates discrimination against black victims, but not black defendants.

· If the system did a better job of protecting black victims, the number of black Ds would most likely increase, though, due to the intra-racial nature of many crimes.

· Why didn’t the Court discredit the study when they rejected D’s claims?  Probably because they did not want somebody to conduct a better study and use it to make a similar argument – to make clear that the Court would not accept this type of argument.

· Why would more white Ds get the death penalty when the victim was black?  These crimes were probably racially-motivated, providing an aggravating factor.  Also, interracial crimes tend to be stranger cases, whereas intra-racial crimes are more often crimes like domestic violence, which usually involve lighter sentences.

· Why does the Court require a higher standards for proving discrimination than is usually the case?  For example, if a black man were fired from his job for being late back from lunch, he could prove discrimination by showing that similarly-situated white employees were not fired.  According to the majority, a higher burden is needed in order to preserve the desired discretionary aspect of the system.
VIII. Plea Bargaining 
· Facts:

· Over ¾ of the criminal convictions in the U.S. are based upon pleas.

· Studies indicate that plea bargained sentences are 1/3 of the length of sentences from trials.

· What is the justification for the reduction?  Is culpability any less?

· The ABA (p1033) recommends sentencing concessions when

· (i) the D is contrite

· (ii) concessions will make possible more appropriate alternative correctional measures

· (iii) D, by making public trial unnecessary, has demonstrated genuine remorse or consideration for the victims; or

· (iv) D has given or agreed to give cooperation when such cooperation has resulted or may result in the successful prosecution of other offenders engaged in equally serious or more serious criminal conduct.

· [Bazelon] suggested in Scott v. U.S., D.C. (1969), 1033 that lesser sentences for plea bargains should represent a “discounted sentence” – expected sentence discounted by the probability of conviction.

· Test:

· Was D’s guilty plea

· Voluntary (free from threats or promises other than those involved in the plea agreement)?

· Knowingly and intelligently provided?

· Rights waived by a guilty plea

· 6th Amendment right to a jury trial

· 5th Amendment right against self-incrimination

· 6th Amendment right to confront one’s accusers

· A plea bargain is constitutional as long as

· (1) the Defendant admits guilt

· (2) and the D voluntarily, knowingly, and intelligently waives his rights “with sufficient awareness of the relevant circumstances and likely consequences.”
· Brady v. U.S., US (1970), 1025 TA \l "Brady v. U.S., US (1970), 1025" \s "Brady" \c 1 :

· Facts: D was charged with kidnapping and initially pled not guilty.  Upon learning that codefendant had confessed to authorities and was planning to testify against him, D changed his plea to guilty.  He was sentenced to 50 years, later reduced to 30.  D then appealed that his guilty plea was not voluntary because he faced the death penalty if he exercised his right to a jury trial.  Plea upheld.
· Reasoning:

· No evidence of threatened harm or coercion by the State.

· No evidence that D “was so gripped by fear of the death penalty or hope of leniency that he did not or could not, with the help of counsel, rationally weigh the advantages of going to trial against the disadvantages of pleading guilty.”

· D’s plea was voluntary, as “there was no hazard of an impulsive and improvident response to a seeming but unreal advantage.”  Furthermore, the plea was entered “in open court and before a judge obviously sensitive to the requirements of the law with respect to guilty pleas.”

· Evidence indicates D’s plea was intelligently made.  “He was advised by competent counsel, he was made aware of the nature of the charge against him, and there was nothing to indicate that he was incompetent or otherwise not in control of his mental faculties.”

· Notes:

· “[A]gents of the State may not produce a plea by actual or threatened physical harm or by mental coercion overbearing the will of the defendant.”

· “We would have serious doubts about this case if the encouragement of guilty pleas by offers of leniency substantially increased the likelihood that defendants, advised by competent counsel, would falsely condemn themselves.”

· In a case involving a defendant who was induced to confess while “alone [with the detective] and unrepresented by counsel,” D’s confession was held to be involuntary b/c “[i]n such circumstances, even a mild promise of leniency was deemed sufficient to bar the confession ... because defendants at such times are too sensitive to inducement and the possible impact on them too great to ignore and too difficult to assess.”  Bram v. U.S. (1027).
· The Due Process Clause of the 14th Am “requires that vindictiveness against a defendant for having successfully attacked his first conviction must play no part in the sentence he receives after a new trial.”  N. Carolina v. Pearce, US, 1037.

· The Due Process Clause does not prohibit “openly present[ing] the defendant with the unpleasant alternatives of forgoing trial or facing charges on which he was plainly subject to prosecution....”  Bordenkircher v. Hayes, US (1978), 1036 TA \l "Bordenkircher v. Hayes, US (1978), 1036" \s "Bordenkircher" \c 1  (The prosecutor had offered D a sentence of five years if he made a guilty plea but threatened to subject D to a maximum life sentence if D did not “’save[] the court the inconvenience and necessity of a trial.’”  D refused the plea bargain and received a life sentence upon conviction.)

· If the prosecution fails to honor its end of the bargain, a D must be allowed to withdraw the plea.  Santobello v. N.Y., US (1971), 1030n3.

· Often, though, prosecutors do not guarantee a particular sentence and, in fact, may refrain from doing so by local practice which forbids infringing upon the judge’s sentencing discretion.

· Advantages of plea bargains

· For Ds

· Possibility of limiting the penalty.

· But studies indicate that many Ds plead guilty even w/o expectation of leniency in return (1029n2).

· Reduced exposure to the criminal justice system.
· D can often get out of jail sooner because the arrest-conviction timeline has been shortened.

· (Many poor Ds are not able to post bond).

· The practical burdens of trial (money, time, etc.) are eliminated.

· For the State

· Swift punishment may more effectively attain the objectives of punishment.

· Judicial and prosecutorial resources expended in trials are “conserved for those cases in which there is a substantial issue of the defendant’s guilt or in which there is substantial doubt that the State can sustain its burden of proof.”  A reduction of guilty pleas from 90% to 80% would require twice the resources.  [Burger] (1031n1).
· But plea bargain rates are not correlated with amount of resources (1029n2).  Furthermore, a doubling of scarce resources would not cost very much.  Alschuler (1031n1).
· Alternative approaches

· By allowing “streamlined” bench trials, rather than more resource-intensive jury trials, Philadelphia preserves some of the procedural rights of jury trials.

· Critiques of the system

· Alschuler (1028):

· The presence of competent counsel has little relevancy to the voluntariness of a plea.  “A guilty plea entered at gunpoint is no less involuntary because an attorney is present to explain how the gun works.”  This is the role the defense attorney often plays in the system, though.
· Contrary to the Supreme Court’s reasoning in Brady, “the principal function of a competent [defense] attorney in the guilty-plea system is exactly the opposite of the function suggested.”  “Rather than dispel the coercive impact of a promise of leniency, the attorney must make the defendant realize with full clarity the coercive power of the alternatives that he faces.”

· The goals of the players may not always reflect the theoretical goals outlined in Brady.  See (1035).

· Many DAs have no system for the discretion they exercise.  See Lynch (1039) 

· “Because American lawyers have a large investment in the myth of the adversarial system, it is hard for us even to see this administrative system of punishment, let alone to approve of it.”

· Notes from the in-class movie:
· Even if a case is later dismissed, the result of the plea bargain still remains.

· Threatening a long sentence unless defendant accepts the plea bargain is constitutional (the D is culpable for the long sentence anyway, and one Professor said that most people charged with a crime are guilty of that crime at the least).

· Consequences of accepting a plea bargain may be deportation, probation, fines, fees, etc 

· Default on fines or fees can lead to prison

· Assume most defendants are guilty and therefore helped by plea bargains by helping them avoid long sentences

· Per Scott and Stuntz (1034), taking a plea reflects a market choice of considering costs and benefits.

· One of the costs of trial is the uncertainty of result, whereas a plea bargain offers a much more definite result.  In fact, some people plead guilty, as one of the women in the video, not because they are guilty but because they have families or other reasons that they want to get out of jail that day.

· 80% of criminal defendants are poor in the United States

· In Scandinavia, fines are based on income (more equitable)

· Alaska case on DNA testing

· Defendant released on parole but wants DNA test to show evidence

· State of Alaska said no

· Due process??

· Alaska supported by SG (same as now under Obama) – SG said shouldn’t allow DNA test because D plead guilty

IX. Attempts
· A. Introduction and Mens Rea (544-51)
· Minimal statutory definitions for attempted crime; e.g.:

· “guilty of an attempt to commit a crime when, with intent to commit a crime, he engages in conduct which tends to effect the commission of such crime . . .” (NY Penal Law §110.00);

· “attempts to commit any crime, but fails, or is prevented or intercepted in its perpetration . . .” (Cal Penal Code §664);

· “with intent to commit a specific offense, he does any act which constitutes a substantial step toward the commission of that offense” (Ill.).

· Punishment for Attempts

· Majority rule: 

· Punishment for attempted crimes is a reduced factor of the punishment for the completed crime, e.g.:

· 1 classification below that for completed crime (NY), or

· maximum sentence of not more than ½ of max for completed crime (Cal.).

· Justification:

· Utilitarian principles argue for punishment to depend upon the harm (and, thus, for attempts to be punished less stringently):

· James Fitzjames Stephen:  Assume two persons are equally negligent, but one has the bad luck to cause a horrible and lethal accident while the other has the good fortune to avoid such a tragic fate. “Both certainly deserve punishment, but it gratifies a natural public feeling to choose out for punishment the one who actually caused great harm ...”

· Stephen J. Schulhofer: “[T]he community’s resentment and demand for punishment are not aroused to the same degree when serious harm has been averted.”  Perhaps the criminal justice system’s mission should not be to restrain this intuitive social demand for punishment by “protecting from punishment the offender who, rationally speaking, deserves a less severe penalty?”

· Theodore Y. Blumoff: Since most criminals have suffered a disproportionate amount of “bad luck” in their social circumstances, disproportionate punishment serves less as a reward for good luck and more as a partial “counterbalance” to societal inequalities.

· MPC Commentary to §5.05: In regard to severe punishments (death or life imprisonment), the threat of punishment for attempted, or inchoate, crimes is not likely to deter such crimes since the criminal was obviously not deterred by the threat of death or life as a punishment for the completed crime.  As a result, it is reasonable to economize the use of the severest sanctions by not allowing them for attempts.

· Minority rule, after MPC §5.01 (p1099): 

· Punishment is the same for attempted (“inchoate”) and completed crimes, except for crimes punishable by death or life imprisonment.

· Justification:

· Retributive principles argue for punishment to be proportionate to culpability, not dependent upon the resulting harm, (and thus, for attempts to be punished equally to completed crimes):

· H.L.A. Hart:  In contrast to Stephen’s populist justification or the argument from principles of compensation, principles of justice argue for equal treatment of equivalent conduct.

· Stephen J. Morse: The stigmatization of attaching criminal blame and punishment “should not be a matter of a lottery.”

· Joel Feinberg: “The principle of proportionality . . . does not decree that the severity of the punishment be proportionate to the offender’s good or bad luck, but rather to his good or bad deserts, or blameworthiness.”

· Schulhofer: Perhaps penalties should not depend upon intuitive societal judgments of condemnation.

· Mens Rea for Attempts

· Majority Rule: Specific intent (Purpose), which may be inferred from circumstantial evidence, is required to convict of attempt (even if conviction for the completed crime does not require specific intent).  

· Illustration of major principle: Smallwood v. State, Md. (1996), 547 TA \l "Smallwood v. State, Md. (1996), 547" \s "Smallwood" \c 1 :

· Facts: D was “convicted in a non-jury trial of three counts of assault with intent to murder his rape victims” because he did not use a condom during the rapes, even though he knew he was HIV positive and had been warned by a social worker of the need to practice save sex.  Reversed.

· Holding: D was not guilty of assault with intent to murder because no trier of fact could have reasonably concluded that D possessed a specific intent to murder, based upon the facts presented.

· Reasoning:

· State did not produce evidence indicating that death by AIDS is a “probable result” of unprotected sex with someone infected with HIV.

· Thus, State did not prove that D knew he was using a “deadly weapon.”

· Notes: 

· Specific intent to murder = “the specific intent to kill under circumstances that would not legally justify or excuse the killing or mitigate it to manslaughter.”

· Circumstantial evidence includes “the accused’s acts, conduct and words” – e.g., “the use of a deadly weapon directed at a vital part of the human body.”

· Illustration of minor principle that specific intent is required for attempt even though it is not required for the completed crime (b/c Recklessness is sufficient): Jones v. State, Ind. (1997), 550n1 TA \l "Jones v. State, Ind. (1997), 550n1" \s "Jones v. State" \c 1 :

· Facts: D “shot at a house full of people, wounding several and killing one.”  He was convicted of murder of the person he killed because conviction for murder required that D engaged in conduct knowing a high probability that doing so could kill somebody.  However, D was acquitted of attempted murder of those he wounded because conviction for attempted murder required specific intent to kill, which was not proved.

· Justifications for requiring Purpose for attempt when Recklessness is sufficient for the substantive crime:

· Linguistic – One cannot be said to have attempted an act if he did not intend to succeed at the act and, thus, should be punished as if he had intended to succeed.

· Moral – “One who intends to commit a criminal harm does a greater moral harm than one who does so recklessly or negligently.”

· Utilitarian – Holmes: “The importance of the intent is not to show that the act was wicked but that it was likely to be followed by hurtful consequences.”
· B. Preparation/Actus Reus
· The dividing line between preparation (not culpable) and intent (culpable) is unclear, although “the first step along the way of criminal intent is not necessarily sufficient and the final step is not necessarily required.” King v. Barker, (1924).

· 1. Last Act test – D has taken the last possible step before actual completion of the crime.

· This test is not used in any jxn b/c it essentially ties the hands of the police and prevents them from having the prevention power they need.  If they stop the would-be criminal, they would have to release him b/c he hasn’t yet committed a crime, and he could try to commit the crime again.

· 2. Proximate Act test: Acts which are proximate to the consummation of the crime are sufficient to convict a defendant of an attempted crime.  

· Some states allow a complete defense of abandonment or renunciation, especially “under circumstances manifesting a voluntary and complete renunciation of [the] criminal purpose” (NY, similar to MPC).

· Justification for drawing the line at proximate acts:

· Whether the defendant was halted from completing a crime due to his own repentance, dumb luck, or other interference, he has time to repent or change his mind (a “locus penitentiae”) nonetheless.

· If the line were drawn too soon or did not allow a defense of abandonment/renunciation, the law would unfairly convict some who 

· (i) had repented and abandoned their intent to commit the crime or

· (ii) would have repented and abandoned their intent.

· Thus, the proximate act test corroborates intent, making sure D actually intends to commit the crime; it corroborates the firmness of the intent; and it performs a Rubicon function allowing for a locus penitentiae.

· Problem:

· This test is the worst of both worlds – it does not protect Ds who have a change of heart & it doesn’t allow for adequate police preventative protection.

· Cases:

· People v. Rizzo, NY (1927), 555 TA \l "People v. Rizzo, NY (1927), 555" \s "Rizzo" \c 1 :

· Facts: D and three others planned to rob Charles Rao of a payroll valued at about $1200.  Rizzo was supposed to identify Rao as the four would-be robbers searched for the victim.  Before they could find Rao, though, the police arrested them.  Rizzo was charged with attempted robbery. Conviction reversed.

· Reasoning: D and his cohorts had not “found or reached the presence of the person they intended to rob.”  Thus, they were not within, as Holmes had written, “dangerous proximity to success.”

· State v. Duke, Fla. App. (1998), 556n1 TA \l "State v. Duke, Fla. App. (1998), 556n1" \s "Duke" \c 1 : D was found not guilty of attempted sexual battery, despite D’s online arrangement with a police officer whom D thought was a 12-year-old child and D’s subsequent actions to effectuate that arrangement.

· “In determining the question of intention the jury may consider social conditions and customs founded upon racial differences...”  McQuirter v. State, Ala. (1953), 558 TA \l "McQuirter v. State, Ala. (1953), 558" \s "McQuirter" \c 1 : D, a black man, convicted of attempted assault with intent to rape a white woman.  The woman claimed that D had followed her one night.  D contended that he was not following her.  The Chief of Police testified that D stated in jail that he had “made up his mind ... to get the first woman that came by” and take her to the cotton patch [to rape her] but would kill her if she “hollered.”  Affirmed.
· 3. Substantial Step test:  
· Acts which represent a substantial step toward commission of the crime are sufficient, when strongly corroborative of the firmness of the defendant’s criminal intent, to convict a defendant of an attempted crime.  U.S. v. Jackson, 2d. Cir (1977), 565 TA \l "U.S. v. Jackson, 2d. Cir (1977), 565" \s "U.S. v. Jackson" \c 1 : 
· Facts: Jackson and three co-conspirators planned a bank robbery for June 14th, but they rescheduled their appointment for June 21st.  Hodges, a female co-conspirator, was arrested on an unrelated charge on June 18th, turned “State’s evidence,” and told the police of the intended robbery.  The FBI surveilled the scene on June 21 and arrested D and his other two cohorts while still outside the bank.  The FBI seized weapons, handcuffs, and masks.  All three of the men were convicted by a judge without a jury on a count of conspiracy to commit armed robbery and on two counts of attempted robbery, based upon conduct which constituted “a substantial step toward commission of the crime.”  Affirmed.
· Reasoning:
· The alternative test “shifts the emphasis from what remains to be done – the chief concern of the proximity tests – to what the actor has already done.”  This allows for earlier apprehension of dangerous persons without immunizing them from attempt liability.
· In contrast to the equivocality/res ipsa approach, “the requirement of proving a substantial step generally will prove less of a hurdle for the prosecution...”
· Notes:  
· This test allows for police intervention and provides for deterrence.
· Rizzo would have been guilty under the SS test.
· MPC Substantial Step Approach - §5.01 Criminal Attempt (1100-01)
· (1) “A person is guilty of an attempt to commit a crime if, acting with the kind of culpability otherwise required for commission of the crime, he: ...
· (c) purposely does or omits to do anything which, under the circumstances as he believes them to be, is an act or omission constituting a substantial step [as defined in § 5.01(2)] in a course of conduct planned to culminate in his commission of the crime.”
· Problem: 
· While satisfying the concern about time for police intervention, this test does not address the three concerns about protecting defendants – corroborating intent; corroborating the firmness of intent; and allowing for a locus penitentiae.
· Cases:
· U.S. v. Harper, 9th Cir. (1994), 568n1 TA \l "U.S. v. Harper, 9th Cir. (1994), 568n1" \s "Harper" \c 1 : Harper and co-defendants were found with weapons and surgical gloves after Harper had deliberately set a “bill trap” at an ATM by using a stolen card to withdraw $20 but leaving the bill in the machine.  The conviction for attempted bank robbery was reversed b/c Ds were arrested before the robbery occurred and while they were waiting on ATM repairpersons to arrive, who could take as long as 90 minutes to arrive after the setting of the trap.  “Making an appointment with a potential victim is not of itself such a commitment to an intended crime as to constitute an attempt, even though it may make a later attempt possible.”
· U.S. v. Moore, 9th Cir. (1990), 569n1 TA \l "U.S. v. Moore, 9th Cir. (1990), 569n1" \s "Moore" \c 1 : Moore’s conviction for attempted bank robbery was upheld b/c he was arrested while “walking toward the bank, wearing a ski mask, and carrying gloves, pillowcases and a concealed, loaded gun.”
· U.S. v. Joyce, 8th Cir. (1982), 569n2 TA \l "U.S. v. Joyce, 8th Cir. (1982), 569n2" \s "Joyce" \c 1 : Joyce’s conviction for attempting to purchase cocaine with intent to distribute was reversed b/c he abandoned the intent prior to performing a necessary and substantial step to commit the crime (producing the money he would have used to purchase the cocaine).  The court noted that Joyce’s motive for not committing the substantial step was irrelevant.
· 4. Substantial Step + affirmative defense of abandonment test

· Abandonment must be voluntary, not induced by the police or otherwise.

· This test attempts to address the problems of police protection and protecting Ds.

· Under this test, Rizzo would be liable, Schoof (class hypo, below) would be liable, but Pierce (class hypo, below) would not be.
· 5. The equivocality or res ipsa loquitur test:  An act must be unequivocally criminal, regardless of whether D has admitted or confessed an intent to commit a crime, in order to sustain a guilty verdict.
· People v. Miller, Cal. (1935), 560n2 TA \l "People v. Miller, Cal. (1935), 560n2" \s "Miller" \c 1 : D found guilty of attempted murder. He had entered a field where his intended victim (Jeans) and the constable were planting hops, loaded his rifle, and walked toward Jeans.  Jeans fled, and the constable disarmed D.  Conviction reversed b/c D had not aimed the gun at Jeans.  “[S]o long as the equivocal quality remains, no one can say with certainty what the intent of the defendant is...”  (D may have just been intending to demand Jeans’ arrest by the constable).
· See also Wis Statute §939.32 (p561).

· Notes:

· Rizzo and Duke convictions would still be upheld but not McQuirter’s or a man who follows a woman late at night from a Starbucks, indicating the high utility cost of this test.

· Even with a confession, a man who lights a match near a haystack would have a defense b/c he could argue he might have been about to light his pipe, not the haystack.

· One solution to these police-power problems is to target specific behaviors by having statutory crimes such as stalking.
· Class Hypos:
· United States v. Ivic, 700 F.2d 51 (non-book case) TA \l "United States v. Ivic, 700 F.2d 51 (non-book case)" \s "Ivic" \c 1 : 

· Facts: Croatian terrorists got into a car with explosives, planning to send a message by planning the explosives in the NBC building.  An undercover FBI agent taped the whole thing.  The defendants could not find a parking space, so they drove away.  Are they guilty of an attempted crime?
· D (Schoof), a sailor in the Navy, took classified documents and drove toward Washington, with the intent to sell the documents to the Soviet Embassy.  About halfway toward Washington, the police pulled him over for speeding and found the documents.  Was D guilty of attempted espionage under the NY/prox act test?  No.  (He still had miles of locus pen between him and the destination.)

· Commonwealth v. Pierce (138 Mass. 165?): D placed wood and turpentine in a building, intending to come back later and burn down the building. Later, he drove toward the building but “changed his mind” about a quarter of a mile from the building.  A would-be accomplice called the police.  D was held liable because he was spacially proximate.
· Statutory offenses that are exceptions to the attempt/preparation rules:
· Burglary: breaking and entering a dwelling of another (at night) with the intent to commit a felony inside.
· Assault: sometimes defined as “an attempt to commit battery (infliction of harm to another);” criminal assault typically requires actual intent to batter.
· Stalking: “willfully, maliciously, and repeatedly follows or harasses another person and who makes a credible threat with the intent to place that person in reasonable fear for his or her safety, or the safety of his or her immediate family...” (Cal.).
· The difficulty with stalking statutes is not to be too overbroad but to be broad enough to be effective.
· Constitutionality may depend upon how vague the statute is, or whether terms in the statute have been clarified, such as by an objective rather than a subjective standard.
X. Group Criminality
· A. Complicity – Aiding & Abetting – Accomplice Liability
· 1. Intro (589)

· Aiders and Abettors are considered principals under the MPC and many statutes; e.g. the federal complicity statute – 18 USC § 2:
· “(a) Whoever ... aids, abets, counsels, commands, induces or procures [the commission of an offense] is punishable as a principal.”
· “(b)Whoever willfully causes an act to be done which if directly performed by him or another would be an offense against the United States, is punishable as a principal.”

· Complicity is not a substantive offense but is a theory of assigning liability.
· Because culpability may be greater for an accessory than for a true principal, or vice versa (as in illegal drug distribution), the law generally allows sentencing discretion or guided reductions for minor actors.

· According to Posner, the passage of USC §2(a) presupposed such discretion (591n4).

· 2. Mens rea required for a&a
· Summary:

· Purpose for conduct of principal

· R or K+indifference is not sufficient b/c it would sweep in secondary actors, like the gun seller or the clothing retailer who sells a dress to a known prostitute.

· M.R. as to the elements of the crime for results.

· Contrast the requirement of P for attempts, where uncertainty exists as to whether a crime will occur, with a less-strict MR requirement for aiding and abetting, where the crime has occurred.
· (a) Mens rea for conduct of the principal 

· generally, specific intent (P) of furthering the true principal’s criminal act – a “stake in the venture.”
· CL:

· (i) Acts or words of encouragement must have been used 

· (ii) with the intention of encouraging and abetting the principal.  Hicks v. U.S., US (1893), 593 TA \l "Hicks v. U.S., US (1893), 593" \s "Hicks" \c 1 :

· Rowe, an Indian, shot and killed Colvard, a white man, while Hicks looked on.  It was unclear whether Hicks’ acts were intended to encourage the murder.  Guilty verdict reversed and a new trial ordered due to errors in the jury instructions.

· MPC § 2.06:
· (1) A person is guilty of an offense committed by another person if …

· (2)(c) the defendant is an accomplice of the other person.

· “(3) A person is an accomplice of another person in the commission of the offense if:

· (a) with the purpose of promoting or facilitating the commission of the offense, he

· (i) solicits such other person to commit it; or

· (ii) aids or agrees or attempts to aid such other person in planning or committing it; ...”

· Cases:  
· State v. Gladstone, Wash. (1970), 595 TA \l "State v. Gladstone, Wash. (1970), 595" \s "Gladstone" \c 1 :  A fellow student came to D to buy marijuana.  D did not have any to sell, so he gave the student directions to help the student buy drugs from Kent (the principal).  Guilty conviction reversed b/c the prosecution did not prove that D had a stake in the venture.  He had K but not P.  Evidence needed to have indicated that D

· (i) communicated to the principal that he would aid him,

· (ii) communicated to the principal with the intent of encouraging him, inducing him, or directing him to commit the crime,

· (iii) counseled the principal in regard to the commission of the crime, or

· (iv) would have derived any benefit, consideration, or reward for the commission of the crime.

· “Community of purpose” – Intentionally engaging in an illegal activity that requires more than one person (such as a gun battle or drag racing) suffices to prove that each actor intentionally aided the others, even if only one actually commits the crime (e.g. manslaughter).  People v. Russell, NY (1998), 613 TA \l "People v. Russell, NY (1998), 613" \s "Russell" \c 1 : 

· Ds engaged in Brooklyn gun battle and a school principal was fatally wounded by 1 bullet.  Guilt of “depraved indifference murder” due to recklessness and complicit purpose to engage mutually in a gun battle, even though only one person’s bullet could have killed the victim and the Ds could be said to be “enemies” acting with different purposes (to kill the others).  Analogized to the drag race in People v. Abbott.
· No community of purpose: Complicity conviction reversed for a seller of gun to a minor w/o a permit b/c seller did not act in furtherance of a common purpose to shoot someone. State v. Ayers, Iowa (1991), 615 TA \l "State v. Ayers, Iowa (1991), 615" \s "Ayers" \c 1 .

· Aiding & abetting conviction affirmed when D’s friend killed a child with D’s motorcycle b/c D was riding with his friend but did not discourage the friend’s reckless driving, D in fact modeled reckless driving immediately prior, and D initiated the friend’s driving.  State v. Travis, Iowa App. (1993), 615 TA \l "State v. Travis, Iowa App. (1993), 615" \s "Travis" \c 1 .

· Class hypos:

· Schulhofer is running later for the airport and tells a cabbie he’ll give a big tip if the cabbie gets him to the airport on time.  Cabbie drives 120 mph and accidentally kills a pedestrian.  Cabbie is convicted for IMSL.  Would it be fair for the instigator to not be liable?  B/c S had a stake in the venture (P), he would be culpable.

· Bartender serves Charlie until C is drunk.  B tells C he has to leave the bar.  C kills someone on his way home and is guilty of IMSL.  B not liable b/c on K+indifference.  If B had sent C to get peanuts for the bar, then B would have a stake in the venture and could be liable.  But B could still argue that he did not intend C would drive dangerously.  If the state had an “unlawful act” branch for IMSL, though, B could be held liable b/c he had a stake in C’s drunk driving, which is an unlawful act in itself, regardless of whether death results from it.
· Policy considerations for requiring purpose rather than mere knowledge:

· If K were to establish guilt, the law could
· be overbroad and impose punishment disproportionate to wrongdoing – e.g. it may sweep in a dressmaker who sells to a prostitute

· (But don’t we want to incentivize people who have knowledge of crime to help prevent it?)

· burden legitimate business and restrict trade by requiring merchants to inquire into their customers’ business or even deny commerce to known criminals.
· Compromises:

· NY approach (599n4) – “criminal facilitation” (aid without a true purpose) encompasses “believing it probable that he is rendering aid to a person who intends to commit a crime” (K or even R) but has a lesser penalty than aiding with P.

· Posner approach – P is required for minor crimes, while K is sufficient for major crimes.  U.S. v. Fountain, 7th (1985), 600n5 TA \l "U.S. v. Fountain, 7th (1985), 600n5" \s "fountain" \c 1 .
· (b) Mens rea for results

· MPC § 2.06(4): Parity - as to the elements - “When causing a particular result is an element of an offense, an accomplice in the conduct causing such result is an accomplice in the commission of the offense, if he acts with the kind of culpability, if any, with respect to that result that is sufficient for the commission of the offense.”

· An intention to cause another to act grossly negligent may be the basis for liability when a crime results from the other’s grossly negligent behavior.  State v. McVay, R.I. (1926), 610 TA \l "State v. McVay, R.I. (1926), 610" \s "McVay" \c 1 :

· Kelley allegedly aided, assisted, abetted, counseled, hired, commanded, and procured the principals (a ship captain and engineer) to act in a grossly-negligent manner that resulted in a boiler explosion on a steamship that killed several people.  The captain and engineer were convicted of manslaughter.
· Notes: Unlike Hicks (Indian shot whitey), Kelley had a stake in the venture that led to the deaths.

·  (c) Mens rea for attendant circumstance (e.g. person’s age for statutory rape, or person’s felony status for handgun regulation).

· MPC approach – silent in order to leave at court’s discretion.

· 3. Actus reus
· Acts intended to encourage a known illegal event are sufficient for complicity, regardless of whether the event would have occurred without the encouragement (i.e. “but for” causation is not necessary). 
· Wilcox v. Jeffery, Eng. (1951), 616 TA \l "Wilcox v. Jeffery, Eng. (1951), 616" \s "Wilcox v. Jeffery" \c 1 : D attended a concert and wrote a laudatory magazine article re: an American saxophonist who performed in England in noncompliance with a regulation, and D knew of the violation.  Like the prize fight in R. v. Coney TA \l "R. v. Coney" \s "Coney" \c 1 , D’s (a) non-accidental (b) presence at a (c) known (d) illegal event is valid evidence of his complicity in the act.  Because no evidence indicated that D protested or objected to the act, but rather evidence indicated that he encouraged it, conviction upheld.
· State ex rel. AG v. Tally, J., Ala. (1894), 618 TA \l "State ex rel. AG v. Tally, J., Ala. (1894), 618" \s "Tally" \c 1 : D instructed the telegraph operator not to deliver a warning to Ross, who was then killed by the Skelton brothers for seducing their sister, D’s sister-in-law.  D guilty b/c his aid “render[ed] it easier for the principal actor to accomplish the end intended by him and the aider and abettor...”

· MPC § 2.06:

· (1) A person is guilty of an offense committed by another person if …

· (2)(c) the defendant is an accomplice of the other person.

· “(3) A person is an accomplice of another person in the commission of the offense if:

· (a) with the purpose of promoting or facilitating the commission of the offense, he

· (i) solicits such other person to commit it; or

· (ii) aids or agrees or attempts to aid such other person in planning or committing it; ...”

· Notes:
· Makes attempt alone culpable, resolving the problem of ineffective attempts.
· However, if the principal neither commits nor attempts to commit the crime, accomplice is not liable under  § 2.06, although he may be for attempt (§ 5.01(3)) or criminal conspiracy ((§ 5.03(1)(b)).
· [Omission: Liable if D has a legal duty to prevent the offense and, with the purpose of promoting or facilitating the crime, fails to make proper effort to do so. MPC § 2.06(3)(a)(iii).]
· Hypos:
· p620 -

· (a) if telegraph operator in Tally had disregarded Tally’s instructions and attempted, though in vain, to deliver the warning telegram?  Under CL, D could argue that attempted a&a is not illegal because a&a is not a crime (it’s a theory of liability).  Guilty under MPC.
· (b) if telegraph operator followed Tally’s instructions, but the pursuers never caught up with the intended victim.  May not be guilty in some jxns b/c a crime did not occur (under proximity test); thus, there is no crime to be derivatively liable for.  Same result for MPC.
· (c) if the pursuers did catch up but were effectively resisted by their victim.  Guilty of aiding and abetting attempted murder, under CL and MPC.
· B. Conspiracy (663)
· conspiracy = agreement between 2 or more people to commit a crime.

· inchoate (punishable regardless of whether the crime actualizes)

· not merged into the completed offense

· Pinkerton rule (majority and federal rule): Reasonably foreseeable acts in furtherance of a conspiracy to commit a crime are attributable to all the conspirators (subjecting them to liability for the substantive offense) as long as the conspiracy continues.  Pinkerton v. U.S., US (1946), 677 TA \l "Pinkerton v. U.S., US (1946), 677" \s "Pinkerton" \c 1  (Brother Walter and Daniel Pinkerton were charged with conspiracy to violate and violation of the IRC.  Both were found guilty of conspiracy and on several substantive counts, even though no evidence indicated that Daniel participated directly in the commission of any of the substantive offenses.  Conviction affirmed on appeal and by the Sup Ct.)

· Exceptions: 

· Affirmative withdrawal: if the D has withdrawn from the conspiracy through affirmative action, per Hyde v. U.S., US (677’6).  E.g. telling law enforcement or co-conspirators (either of which can be risky).
· Shouldn’t imprisonment be withdrawal?  Not necessarily b/c criminals still conspire within prison.  

· Compromise: imprisonment could establish a rebuttable presumption of withdrawal.
· Not in furtherance: if the substantive offense “was not in fact done in furtherance of the conspiracy, did not fall within the scope of the unlawful project, or was merely a part of the ramifications of the plan which could not be reasonably foreseen as a necessary or natural consequence of the unlawful agreement” (678’2).

· Liability for substantive offenses committed before D joined the conspiracy is not retroactive, although prior acts may be used as evidence of the conspiracy. See 683n1.
· A co-conspirator may even be held vicariously liable for acts not within the scope of the conspiracy if such acts were “reasonably foreseeable as the necessary or natural consequences of the conspiracy.”  State v. Bridges, NJ (1993), 679 TA \l "State v. Bridges, NJ (1993), 679" \s "Bridges" \c 1 :

· Facts: D (Bridges) left a party after arguing with another guest (Strickland) but returned with two acquaintances (Bing and Rolle), who had armed themselves before going along with D to the party.  Back at the party, D began fighting with a friend of S’s.  After being hit in the face by another guest, B fired his weapon, ultimately killing Lockley.  D was convicted of murder, in addition to conspiracy to commit aggravated assault.  Reversed on the grounds that NJ law requires the same mens rea as complicity, per the Pinkerton rule.  NJ Supreme Ct disagreed and reinstated the conviction because, when D conspired with the actual murderer to bring along a weapon, “it could be anticipated that the weapon might be fired at the crowd.”

· Theories of liability:

· Agency liability (respondeat superior) – does not require a hierarchy, just conduct in furtherance of a joint plan.
· A&A – problematic b/c requires a specific intent.

· LLW – but horizontal portability to a qualitatively-different event is not usually allowed.
· FMR – but the underlying crime is not necessarily a felony or IDHL.

· Hypos:

· If Pinkerton owned a nightclub in SoHo and hired a big bouncer.  If the bouncer throws a patron out, the patron hits his head and dies, and the bouncer was negligent for using excessive force, is Pinkerton liable?  Arguably, murder was not within the arrangement with the bouncer.

· If a protestor kills a doctor during an illegal rally outside of an abortion clinic, is a co-protestor liable for the murder?  Under Pinkerton, yes, but many juries will acquit.  Under MPC, the substantive crime is 
· MPC Approach (§ 5.03, p1101):

· Culpability for substantive crimes of conspiracy only when the requirements of a&a are met.

· Pinkerton Dissent [Rutledge]: The evidence only indicated that Daniel had conspired to commit certain types of offenses generally, not that he was aware of, agreed to, or encouraged the substantive crimes at issue.  The vicarious liability allowed is “as broad as, or broader than, the vicarious civil liability of a partner for acts done by a co-partner in the course of the firm’s business.”
· 1. Problems with conspiracy charges, 

· Liability is disproportionate to culpability under Pinkerton: 
· “[I]t is repugnant to our system of jurisprudence, where guilt is generally personal to the defendant, ... to impose punishment ... for substantive offenses in which he did not participate.” People v. McGee, NY (1979), 682n2 TA \l "People v. McGee, NY (1979), 682n2" \s "McGee" \c 1  [N.Y.’s rejection of the Pinkerton rule].  
· “[L]aw would lose all sense of just proportion if simply because of the conspiracy itself each [conspirator] were held accountable for thousands of additional offenses of which he was completely unaware and which he did not influence at all.”  MPC Commentary to § 2.06(3), 682n2.
· Exceptions to LPF, such as the FMR are limited in scope (the FMR by merger)

· Per Justice Jackson’s concurrence in Krulewitch v. U.S., US (1949), 664 TA \l "Krulewitch v. U.S., US (1949), 664" \s "Krulewitch" \c 1  (2 Ds charged with conspiracy to violate and actual violations of the Mann Act, which prohibited interstate transportation for the purposes of prostitution.  Gov’t argued that the conspiracy continued after the transportation under a theory of “implied conspiracy” to cover up the prior criminal activity.  The Gov’t argued this because it would allow them to introduce condemning hearsay evidence, otherwise inadmissible.  The Court disagreed, holding that it would allow a crime with an indeterminate statute of limitations since an implied agreement to defeat prosecution could go on until death.):
· Shattershot charges: Prosecutors increasingly seek indictment for conspiracy in lieu of or in addition to the substantive offense itself because of the looser procedural rules for prosecuting conspiracy.
· Vague definition: The charge of conspiracy is vague and “chameleon-like” b/c “’predominantly mental in composition.’”

· Inchoate: Does not require actual commission of the plotted crime, unlike complicity/a&a.

· Aggravation: Conspiracy under federal law aggravates the degree of offense (e.g. conspiring to commit a misdemeanor, followed by even an innocent act that overtly appears to be in commission of the misdemeanor, is a felony even if the anticipated crime is never committed).

· Criminalizes lawful acts: Some acts are criminal when conspired about even though they are not criminal when done by an individual or several people not acting in concert.

· Forum shopping: The crime can be prosecuted in any jurisdiction “where any one of the conspirators did any one of the acts, however innocent, intended to accomplish its object.”  This stretches the boundaries of the 6th Am’s limitation to trial “by an impartial jury of the state and district wherein the crime shall have been committed.”

· Spillover prejudice when evidence of acts are allowed to prove conspiracy even though a particular D may not have known about the particular acts.  The main safeguard against this is the judge’s instructions to consider only certain evidence in regard to certain Ds.  Jurors are “ready to believe that birds of a feather are flocked together.”
· Ds are arguably deprived of fair trials when fact-finders in many conspiracy trials are expected to keep track of information for several months, if not over a year, related to multiple (sometimes over 20) defendants, complex evidentiary issues, and multiple complicated charges causes. (Paul Marcus, 1992, 667).
· Lack of acceptance in other countries:  Looking to the Geneva and Hague Conventions, as well as the Int’l Military Tribunal at Nuremberg, Kennedy for a plurality found no support for conspiracy as a violation of the laws of war.  “[C]onspiracy is not a violation of the laws of war.”  Hamdan v. Rumsfeld, US (2006), 667 (bin Laden’s bodyguard and driver Hamdan had been captured in Afghanistan and charged with conspiracy.  He was to be tried by a military commission, whose subject-matter jurisdiction encompasses only violations of the law of war.)

· 2. Justifications for conspiracy charges

· The united strength, opportunities, and resources of many people is much more dangerous and difficult to protect against than “the efforts of a long wrongdoer.”  Krulewitch.

· Organized crime is increasingly sophisticated and an increasing threat to society. 1975 AG comments to Senate, 681n1.

· Conspiracy charges often provide procedural advantages to prosecutors, such as the relaxed hearsay rule.

· Reach unreachables: Without the Pinkerton rule “those who form and control illegal enterprises are generally well insulated from prosecutions.” (681n1). “[W]here individual members of conspiracies are difficult to apprehend, conspiracy law makes it possible to inflict costs on them indirectly by punishing other members who are more accessible.”  (e.g. as a result of increased risk, lower-level actors in a drug ring will demand higher compensation from unreachable higher-level actors.) Levinson, 682n1.
· Information-forcing tool: Pressure of prosecution will motivate conspirators to provide inculpatory information on others. Id.

· Internal policing: Since every conspirator is liable for acts of the others, each has incentive to police the others’ activity and attempt to reduce liability. Id.
XI. Exculpation - Defenses

· Possible Defenses
· A. Justification

· B. Excuse
· C. Argue that the Prosecution has not met their burden of establishing beyond a reasonable doubt.

· A. Justification - accept responsibility for the act but deny it was wrong (e.g. due to self-defense).
· 1. Self-Defense

· Elements (per U.S. v. Peterson, D.C. App. (1973), 738):

· (a) necessity (no alternative means) to

· (b) defend an unlawful threat that is

· (c) imminent and

· (d) threatens the use of deadly force [or great bodily harm] against D [or a third party]
· [or the other person is committing or attempting to commit a kidnapping, forcible rape, forcible sodomy, or robbery].

· (e) D must have (actually or) reasonably believed (a)-(d).
· Objective/reasonableness standard (overwhelming majority rule) People v. Goetz, NY (1986), 739 TA \l "People v. Goetz, NY (1986), 739" \s "Goetz" \c 1 : (D, a white man, shot and injured four black youths after 1 or 2 approached him and demanded $5 on a subway car.  Not guilty of attempted murder.)

· “[A] determination of reasonableness must be based on the ‘circumstances’ facing a defendant and his ‘situation.’”  (e.g. D’s background, past experiences).
· Reasonableness generally takes into account physical discrepancies (e.g. D’s age or size compared to attackers) but not cultural baggage, temperament, or self-control.

· Should racial characteristics of attackers and victims figure into reasonableness?
· Walter Williams at G. Mason Univ.: We have to economize our use of information, and racial stereotypes help us to do that.

· According to Prof. Wolfgang, rates of crime for four violent offenses – homicide, rape, robbery, and aggravated assault – are at least 10 times higher for blacks than whites (744), so a fear of being harmed by a black man could be considered reasonable.
· Critique by Schulhofer:  The prejudicial effect of the stereotype outweighs its relevance due to

· Overestimation (a small number of crimes x10 is still a small number of crimes)

· Confusion of comparative risk (more likely than whites) or absolute risk (more likely than not) – e.g. a black male may be more likely to rob than a white male but still not very likely to do so.

· Difference between private costs and social costs/externalities – even reasonable prejudice may have adverse social effects.  (A reasonableness standard may internalize these externalities).

· Critique by Jody Armour (745):

· (1) “If we accept that racial discrimination violates contemporary social morality, then an actor’s failure to overcome his racism for the sake of another’s health, safety, and personal dignity is blameworthy and thus unreasonable, independent of whether or not it is ‘typical.’”

· (2) Race-based evidence should be excluded because its prejudicial effect outweighs its probative value.

· (3) Socio-economic factors may account for the alleged disproportionate involvement of blacks in crime.

· Problem with the objective standard of “a reasonable person”:

· Dr. Restak (747n1): “[T]here are no reasonable people under conditions in which death or severe bodily harm are believed imminent. ... Once aroused, the limbic system can become a directive force for hours, sometimes days, and can rarely be shut off like flipping a switch.”

· Subjective standard (actual belief) (minority rule) – MPC § 3.04 approach (1089):

· D believed such force was necessary, but
· if his belief is wrong and recklessly or negligently formed, he may be found guilty of R or N killing (manslaughter or negligent homicide, respectively).

· Problem with a subjective test:

· Prof. Williams (746n1): “Either the defendant is capable of drawing the inferences that a reasonable man would draw or he is not.”  If he is not, due to drunkenness or an abnormal mental state, the law should address that specifically.
· Under a subjective standard, a “perpetrator of a serious crime [could] go free simply because that person believed his actions were reasonable and necessary to prevent some harm.”  Goetz.
· MPC §§ 3.04-3.06 (p1089-90)

· Notes:

· 749n5: D shoots to kill Z in the honest but unreasonable belief that it is necessary to do so to save D’s life.  D misses, and Z escapes unharmed: 

· a) Under MPC, not guilty of attempted murder because actual belief of necessity to prevent imminent harm, but may be guilty for attempted MSL? 

· b) Under NY, No self-defense justification b/c unreasonable belief – guilty.

· Arguments that the Prosecution could have made in Goetz:

· 1. Even if the first four shots were necessary, the 5th was not.

· Counter: If the fear was legitimate for the first 4 shots, then it should be for the 5th b/c D got swept up in the moment (Restak, 747); it was all essentially one transaction.  So, the argument would shift back to the legitimacy of the 1st shot.

· 2. Even if the first shot was unjustified, Goetz wasn’t scared for his life; he admitted that he wanted to kill.

· Counter: This relies upon Goetz’ testimony which was conflicting.

· 3. Even if G had a genuine and reasonable fear of being robbed, his response was still disproportionate b/c he was trying to kill 4 people over $5.

· Counter: NY law (p741) states that deadly force can be used to prevent rape, sodomy, murder, or robbery, and it does not specify an amount for robbery.

· MPC also allows deadly force if the person against whom force is used is attempting to commit robbery (§3.06(3)(d)(ii))

· But only when the robbery exposes the defender to risk of great bodily harm.

· 4. Even if G had a reasonable fear of imminent and unlawful harm, his situation did not satisfy the necessity prong b/c he had alternatives.
· What were his alternatives?  To scream, brandish his gun w/o firing it, punch one of the kids, give them the money, etc.  Some of these may have worked, maybe not.  Some may have even been counter-productive or have instigated further violence.

· 2. Duty to Retreat & Necessity of Self-Defense (778)
· “True man” – no-retreat (majority rule) - A person does not have to retreat but can use deadly force if all the elements are present.  

· Sometimes codified as “stand your ground” statutes (e.g. Fla. Stat. §776.013(3) (2006): “A person who is not engaged in an unlawful activity and who is attacked in any ... place where he or she has a right to be has no duty to retreat and has the right to stand his or her ground and meet force with force, including deadly force...”
· Justifications: 

· (i) (traditional) - Retreating demonstrates cowardice.

· (ii) (more modern) – A retreat rule “tends to confuse the jury because it is so difficult to determine whether the defendant knew he could retreat with complete safety” (779n2’2z).

· (iii) “Good people make good decisions. ... If you’re going to empower someone, empower the crime victim.” Liptak (779n2’3).

· “Back to the wall” (minority rule) - Traditionally, a person could use self-defense only when he could not retreat.

· MPC § 3.04(2)(b)(ii) (p1089) – Deadly force is not justifiable “if the actor knows that he can avoid the necessity of using such force with complete safety by retreating....”
· Exceptions:

· Castle exception to retreat rule when attacked in your own home, even if the attacker is a co-occupant of the home (e.g. spouse, child) in some states.  See also MPC §3.04(2)(b)(ii)(1) & (2).
· 3. Battered Women’s Syndrome

· Expert testimony, generally (754z):

· “(1) the intended testimony must concern a subject matter that is beyond the ken of the average juror;

· (2) the field testified to must be at a state of the art such that an expert’s testimony could be sufficiently reliable; and

· (3) the witness must have sufficient expertise to offer the intended testimony.”

· Expert testimony on battered-woman’s syndrome (BWS) may be used to support a claim of self-defense if the testimony is relevant to the honesty and reasonableness of D’s belief that force was necessary to protect against an imminent danger of death or serious bodily harm.  “[T]he expert’s testimony, if accepted by the jury, would have aided it in determining whether, under the circumstances, a reasonable person would have believed there was imminent danger to her life.” “Only by understanding these unique pressures that force battered women to remain with their mates, despite their long-standing and reasonable fear of severe bodily harm and the isolation that being a battered woman creates, can a battered woman’s state of mind be accurately and fairly understood” (752’6k).  State v. Kelly, NJ (1984), 750:  

· Facts: Gladys Kelly stabbed and killed her husband with a pair of scissors after an outdoor fight.  Conviction for MSL reversed and remanded to allow expert testimony regarding BWS.

· Reasoning:

· “[B]y showing that her [(D’s)] experience ... was common to that of other women who had been in similarly abusive relationships, Dr. Veronen would have helped the jury understand that Gladys Kelly could have honestly feared that she would suffer serious bodily harm from her husband’s attacks, yet still remain with him...”

· “The jury could conclude that instead of casting doubt on the accuracy of her testimony about the severity and frequency of prior beatings, her failure to leave actually reinforced her credibility” (754’2z).

· Notes:

· BWS – “a series of common characteristics that appear in women who are abused physically and psychologically over an extended period of time by the dominant male figure in their lives.”

· Battering cycle, according to Dr. Lenore Walker (751), includes:

· (i) tension-building stage, where a woman attempts to be placating and passive in response to minor battering and verbal abuse.

· (ii) acute battering incident, involving more serious violence provoked by internal or external pressures.  The behavior during phases (i) and (ii) indicate why a woman would fear violent retribution if she were to leave the relationship (752).

· (iii) relative calm, involving extreme contrition and loving behavior by the batterer which may last for several months.  The characteristics of this phase “explain why more women simply do not leave their abusers. ... [The loving behavior] reinforces whatever hopes these women might have for their mate’s reform and keeps them bound to the relationship.” (751)

· The determination of whether D’s behavior was reasonable is a jury question that must consider the reasonableness of D’s behavior in consideration of D’s situation and knowledge – particularly, expert testimony may be relevant to provide an explanation for why the victim did not leave the relationship prior to the acute incident (and to the reasonableness of the victim’s fear for her/his life, given her ability to interpret signals that would indicate the risk of harm).

· Semi-subjective std: “[I]f the jury believes the D was suffering from battered spouse syndrome, it must weigh the evidence in light of how an otherwise reasonable person who is suffering from battered spouse syndrome would have perceived and reacted in view of the prolonged history of physical abuse.”  State v. Edwards, Mo. App. (2001), 758.

· Policy considerations:

· Punishment disproportionate to culpability: Applying a purely objective standard “is unduly harsh” because it holds D “to a standard he simply cannot meet.” (Susan Estrich, 759).

· A purely subjective test is too lenient, though: It “would give free rein to the short-tempered, the pugnacious, and the foolhardy who see threats of harm where the rest of us would not and who blind themselves to opportunities for escape that seem plainly available. (Susan Estrich, 759).

· “It is difficult enough to justify capital punishment as an appropriate response of society to criminal acts even after the circumstances have been carefully evaluated by a number of people.  To permit capital punishment to be imposed upon the subjective conclusion of the individual that prior acts and conduct of the deceased justified the killing would amount to a leap into the abyss of anarcy” (773’2).

· “In a prosecution for murder or manslaughter ... the defendant, in order to establish the defendant’s reasonable belief that use of force or deadly force was immediately necessary, shall be permitted to offer:

· (1) relevant evidence that the defendant had been the victim of acts of family violence committed by the deceased, ... and

· (2) relevant expert testimony regarding the condition of the mind of the defendant at the time of the offense, including those relevant facts and circumstances relating to family violence that are the basis of the expert’s opinion.” Tex. Pen. Code § 19.06 (p760n5).

· Critiques of the Battered Women Syndrome defense:

· Further research has cast doubt that:

· (i) learned helplessness is the only reason a victim of domestic violence would not flee the violent relationship, or that

· (ii) such learned helplessness regularly occurs in battered women. (761(b)).

· Lenore Walker’s research does not explain why battered women who have allegedly become helpless choose to break the helplessness by killing their aggressor rather than leaving the relationship, although the choice may, in fact, represent a rational decision, not an irrational one. (761(c)).

· From a feminist perspective, the BWS defense reinforces negative stereotypes of women as not responsible or capable enough to resist influence from their husbands and act rationally. (761n6).

· Killing of a nonconfrontational (e.g. sleeping or incapacitated) batterer is not justified even under a BWS theory because the danger must be

· (i) imminent (“immediate ... such as cannot be guarded against by calling for the assistance of others or the protection of the law”) and

· (ii) involve death or great bodily harm.

· State v. Norman, NC (1989), 763:

· Facts:  D’s evidence indicated that deceased frequently beat her, he burned her with cigarettes and coffee, and he forced her to prostitute herself and commit other degrading acts.  The day before D killed him, the batterer had beat her “so badly that she called the police,” but the police did not arrest him because she refused to file a complaint in fear of retaliation.  She then went to sign up for welfare, but her husband dragged her back home, beat her again, burned her with cigarettes, “refused to let her eat and forced her to sleep on the floor.”  D later shot her husband while he was asleep (and drunk). Convicted for VMSL. Reversed and new trial granted. Reversed (conviction upheld).

· Reasoning:

· “The killing of another human being is the most extreme recourse to our inherent right of self-preservation and can be justified in law only by the utmost real or apparent necessity brought about by the decedent” (765’3).

· “[A]ll of the evidence tended to show that the defendant had ample time and opportunity to resort to other means of preventing further abuse by her husband” (765’5m).

· Expert testimony indicated that D subjectively believed death was “inevitable,” not imminent (765’7).

· Evidence did not clearly indicate that the abuse D had received in the past was life-threatening or severely injurious (766’3n).

· Dissent:

· Given the evidence that D believed she had no other alternative way of escaping harm from her husband and that D could have reasonably believed her husband intended to escalate his violence by killing her, the evidence “could have led a juror to conclude that defendant reasonably perceived a threat to her life as ‘imminent,’ even while her husband slept.”

· Commonwealth v. Sands, Va. (2001), 768:

· Facts: D experienced long-term and frequent beatings by her husband.  On the morning of the killing, the husband had pushed D down a flight of concrete steps and fired a gun into the ground near her.  He also threatened to kill D and her entire family and prevented her from leaving the house.  Later that evening, Mr. Sands beat his wife again.  Sometime after the beating ended, D shot her husband while he was lying in bed watching t.v.  Convicted of murder. Reversed. Reversed (conviction reinstated).

· Reasoning:

· While the evidence indicated that D reasonably believed she was in danger of serious bodily harm or death, it did not indicate that the danger was imminent at the time of the shooting.
· State v. Schroeder, Neb. (1978), 771n4: 19 yo stabbed his older cellmate while the cellmate was asleep b/c the cellmate had threatened to “punk” D and had a reputation for violence and sex.  D was convicted of assault b/c lack of imminent harm.

· Alternative approaches: 

· MPC (minority) approach: § 3.04(1) (p1089 & 772n5) “justifiable when the actor believes that such force is immediately necessary for the purpose of protecting himself against the use of unlawful force by such other person on the present occasion.”  
· This was suggested to address the Norman problem b/c imminence is really just a proxy for necessity anyway.  It allows for imminence to be a factor weighed by the factfinder.
· “[E]ven when the batterer is absent or asleep ..., [w]here torture appears interminable and escape impossible, the belief that only the death of the batterer can provide relief may be reasonable in the mind of a person of ordinary firmness.” Robinson v. State, S.C. (1992), 769n1; (see also 772n5).

· Arguments in favor of eliminating the imminence requirement or replacing with a totality of the circumstances approach:

· (1) Such an approach would contextualize the criminal incident.

· (2) A battered woman is not particularly dangerous to society at large. (Contrast with a PTSD sufferer – the worse his condition, the more dangerous he is).

· (3) Victims of BW killings are not sympathetic victims.

· Arguments against:

· (1) Slippery slope: First, you take away the imminence requirement when D has physical barriers that prevent escape, as in Schroeder.  Then, you focus upon social/economic barriers (Ha, 772, Norman, Goetz).  See also 763.  Lastly, you shift to purely psychological barriers affecting belief about elements.

· The retributive problem of punishing someone unfairly.

· Response – could address this through sentencing.

· (2) & (3) Not clear that dangerousness or the sympathetic nature of the victim is relevant to culpability.

· (4) Don’t want to loosen the limits of use of force to resolve problems.

· Third party assistance: If a third party comes to the aid of a person in peril, he or she is justified in using deadly force only under the same circumstances that would justify self-defense (771n3).  See also MPC § 3.05 (p1090).  

· No court allows a 3dP defense of a BW not in imminent harm, indicating that this doctrine is about something other than what it seems to be – perhaps that, between the killer and victim, the killer is seen as a better person.
· BWS is an exception that cannot be generalized to abused children (battered child syndromme).  Jahnke v. State, 772n6 (16 yo waited for Fa to come home and fatally shot him after 14 years of alleged physical and psychological abuse.  VMSL. A’d.  Reasoning: The killer was not provoked and did not allow a trial of the abuser; if D had been provoked, expert testimony re: battering may have been appropriate to speak to D’s fear.)

· Hypos:

· Clemny v. State (in class): D killed her live-in boyfriend after frequent beatings.  Wanted to introduce evidence of long-term battering by two former boyfriends.  Admissible?  It is relevant to D’s credibility, as in Kelly.  Look to Buhrle v. State, 627 P.2d 1374: expert testimony by Dr. Walker was excluded b/c it was not demonstrated that the state of the art permitted a reasonable opinion, and the testimony would not help the jury in its determination.
· B. Excuses - accept that the act was wrong but deny responsibility for committing it; e.g. due to insanity.

· 1. Intro (831-33)

· The actor may be excused from culpability due to an internal or external, temporary or permanent disability.
· Three categories of excuse:

· (1) involuntary/nonvolitional actions – not willed by D, e.g. reflex of convulsion.

· (2) actions related to cognitive deficiencies – such that D does not know the nature of his conduct (its legality or illegality)

· (3) actions related to volitional deficiencies – D is usually knowledgable of the nature and will to act, but is not making a free choice or meaningfully controlling his behavior.

· Justification for Excuses (832)

· Utilitarian 

· Punishment is wasted for nondeterrable conduct. Bentham.  (& King v. Porter, 874)

· But disregarding personal factors and punishing all offenders eliminates the strategic use of an excuse when it should not apply.

· Also, eliminating excuses would make trials simpler and swifter, convictions more reliable, and the deterrent threat more credible (re: SL offenses).

· Confining liability to free choices increases the satisfaction that one can choose to avoid criminal sanctions.  Hart.

· But the public might prefer to sacrifice a little of that satisfaction in the belief that they would be less likely to be a crime victim.

· Innocent people will be unjustly condemned w/o excuses.  Kadish.

· But the system could remove the blame element altogether and just focus on social protection.

· People would still feel condemned, though.

· Also, “blame and punishment give expression to the concept of personal responsibility which is a central feature of our moral culture.”  Thus, proportionality allows for individual evaluations.

· Defendants who need psychological treatment are not likely to receive adequate treatment in prison.

· 2. Insanity (NGI)
· (a) Intro (863-66, 69-72, 84-86n4-6)

· The insanity defense can usually only be raised by D, even if D’s desire to raise it or not is against his counsel.  Once it is raised and supported by at least some evidence, the prosecution may have to prove sanity beyond a reasonable doubt.

· NGI can lead to longer confinement, more intrusive treatment, or greater stigma than a guilty verdict, particularly when the crime is a relatively minor offense.

· What happens after a D is found NGI?  How can public safety concerns be addressed?

· Civil confinement, but this is not always mandatory, even though automatic mandatory commitment was upheld as constitutional in Jones v. U.S., US (1983).

· Duration of confinement – can be longer than a maximum prison sentence for the crime, although it may require reestablishing dangerousness to maintain commitment.

· Problem: Mandatory commitment is premised upon a rebuttable presumption that mental illness at the time of crime continues.  In principle, if someone is acquitted by NGI, it is wrong to take away their liberty w/o proving their dangerousness.  The practical concern, though, is that people will be dangerous but nevertheless found NGI and susceptible to commitment.

· “Guilty but mentally ill” verdict – criminal confinement with treatment.

· Usually juries are not instructed re: sentencing before the verdict b/c it is N/A to determination of legal insanity.

· Rates of insanity pleas are low, and successes even lower, regardless of the test used.

· (i) State v. Green, Tenn. (1982), 864:  D had a hxy of mental illness, including auditory hallucinations, from childhood.  While homeless in Chattanooga, he shot and killed a police officer.  Initially, D was committed to a hospital and received drug txt.  At trial, mental health experts testified that D was insane at the time of the murder, but police officers testified that he “appeared normal.”  Jury convicted of murder.  R’d b/c prosecution had failed to carry its burden of disproving insanity.

· (ii) Yates v. State, Tx. (2005), 864: After years of hospitalizations and psychiatric txt, D drowned her five children to “protect them from Satan.”  Twelve mental health experts testified that D was psychotic at the time, and eleven testified that she was legally insane.  Convicted of murder, sentenced to life.  R’d due to incorrect testimony (about a Law & Order episode).  On retrial, not guilty by reason of insanity (NGI).

· (b) Standards (873-75, 77-83n2)

· (i) M’Naughten Standard (M’Naughten’s Case, Eng. (1843), 873: D was found NGI after shooting Drummond, the Secretary to Prime Minister Peel, b/c D believed Drummond was Peel.)

· (1) presumption of sanity and responsibility until

· (2) the following is proved:

· (a) at the time of the act

· (b) D had a disease of the mind (not excitability, passion, stupidity, obtuseness, lack of self-control, or impulsiveness) which caused

· (c) D to not know the physical nature and quality of the act [nonvolitional prong?] or

· (d) D to not know the difference between right and wrong so as to understand the act was wrong

· Problems with this rule, per the MPC commentaries:

· “knowledge” of right and wrong can be manifested under the rule by a mere acknowledgment (“I guess I’ll hang for this”) even though D did not really appreciate the wrongfulness of the act.

· Does not address cases in which D’s disorder causes nonvolitional acts (“irresistible impulses”).

· (ii) Irresistible impulse (police at the elbow) test.

· (iii) MPC § 4.01 (p877 & 1095): Mental Disease or Defect Excluding Responsibility.

· (1) ... “lacks substantial capacity either to appreciate the criminality [wrongfulness] of his conduct or to conform his conduct to the requirements of the law.”

· Post-Hinckley decision in 1982 (where D, who attempted to assassinate President Reagan, was acquitted due to insanity) [prior to Hinckley, MPC was increasingly favored.]
· Removal of non-volitional prong (“lack of capacity to conform one’s behavior to the law”).  Thus a D can be found NGI “only if at the time of that conduct, as a result of a mental disease or defect, he is unable to appreciate the wrongfulness of that conduct.”  Narcotics addiction is not a mental disease under this rule.  U.S. v. Lyons, 5th (1984), 879:

· Facts: D offered testimony that his drug addiction affected his brain such that he lacked substantial capacity to conform his conduct to the law.  Trial court excluded the evidence and convicted D of securing controlled narcotics.  Appls Ct would allow such evidence if it relates to the remaining prong of the insanity defense.

· Reasoning:

· (1) Inability to objectively determine “irresistible”: “[A] majority of psychiatrists now believe that they do not possess sufficient accurate scientific bases for measuring a person’s capacity for self-control or for calibrating the impairment of that capacity.”

· (2) Risks of fabrication and mistaken conviction are highest in the now-abolished area.

· (3) Where the remaining prong applies, it appears the other one would have as well, so both aren’t needed – outcome won’t be affected significantly.
· (4) Proof beyond ard is nearly impossible, given the uncertainty of the science.

· Dissent:

· Empirical data does not support the worries about fabrication and manipulation of the defense.

· Most insanity cases plea out.  Those that don’t usually involve uncontested expert testimony or D is convicted.

· Lack of expert testimony is irrelevant b/c an insanity judgment is inherently subjective.

· Courts should be concerned about the “moral mistakes” that result from convicting people who are not morally culpable due to insanity.

· Notes:

· See also Weintraub (887): “[T]here is just no basis in psychiatry to make a differentiation” between the culpable and the blameless.

· Federal law narrowed the NGI defense by codifying the Lyons decision eliminating the control prong and by requiring a high burden of proof and limiting NGI to “severe” mental illness.  (883).

· Class Notes:

· Hard to understand why courts are so concerned about faking b/c there are ways to detect this and juries are not very sympathetic to the defense anyway.  Maybe courts are more worried about people who really can’t control their behavior, and what would we do if those people are let off?

· In order to succeed under this defense for a drug addiction, D would have had to show evidence of organic brain damage, which does support a NGI defense.

· Hypo: D fondled someone on a crowded bus  He pled that he was overcome by anxiety and argued for an NGI defense.  Allowed?

· (i) under M’Naughten? No b/c D knew what he was doing physically and he had tried to prevent from doing it, so he knew it was wrong.

· (ii) Ii test?  Not likely D would have done it if a cop were right next to him, so not really an irresistible impulse.

· (iii) MPC – lack of substantial capacity test: D would not have a defense under the cognitive branch but perhaps under the control branch.  But pros’n could argue D could have avoided getting on the bus.  Also, the lack of capacity must come from a mental disease
· (c) Abolition (886-89)

· A statute abolishing the insanity defense violates due process b/c the insanity defense is a “well-established and fundamental principle.”  Finger v. State, Nev. (2001), 886.

· Lyons-like statute (partial abolition) upheld in Clark v. Arizona, US (2006), 886.

· Wechsler worries bout the condemnation of G but I.

· Morris: The problem is more systemic.

· If the NGI defense is abolished, Ds may serve longer sentences but be worse off when they’re released w/o treatment.
· 3. Changing Patterns of Excuse (911-31)

· A person cannot be convicted of a crime due to status (e.g. being addicted to drugs, mentally ill, or infected with a venereal disease) but must commit an act in violation of the law.  Robinson v. Calif., US (1962), 911:
· Facts: D was convicted under a Calif. statute criminalizing “be[ing] addicted to the use of narcotics.”  R’d.

· Reasoning [Stewart]:

· Although a state might require treatment or even confinement for an illness, imprisoning someone as a criminal due to such status would be an unconstitutional infliction of cruel and unusual punishment in violation of the 8th and 14th Ams.

· Narcotics addiction is an illness which could be contracted innocently or involuntarily.

· Although D appealed under the theory that “chronic alcoholism” is a disease that cannot be criminally punished, per Robinson, the Court upheld D’s conviction b/c he was convicted for being intoxicated in public, which is behavior that could create substantial health and safety hazards for D or other members of the public.  Powell v. Texas, US (1968), 914:

· Reasoning [Marshall]:

· The dissent’s view that a person should not be punished “if the condition essential to constitute the defined crime is part of the pattern of his disease and is occasioned by a compulsion symptomatic of the disease” is a view that “goes much too far on the basis of too little knowledge.”  For instance, there is not a consensus among the medical community that chronic alcoholism is a disease.

· If D had a strong compulsion to continue drinking after starting, how did he have only one drink the morning of trial?

· Robinson was about the need for an actus reus, but it did not address m.r.

· The evolving concepts of criminal responsibility in relation to “changing religious, moral, philosophical, and medical views of the nature of man” are best left to the States to adjust rather than for the Court to freeze with a constitutional rule.

· Concurrence [Black]: “[T]he accused undoubtedly commit[ted] the proscribed act [(actus reus)] and the only question is whether the act can be attributed to a part of ‘his’ personality that should not be regarded as criminally responsible.”

· Concurrence in results (but not in reasoning) [White]: If an addict cannot be punished for his status as an addict, then he should not be punished for acting upon the addiction and using drugs, as long as he takes “feasible precautions against committing a criminal act,” such as going into public drunk.

· Dissent [Fortas]: Per Robinson: “Criminal penalties may not be inflicted upon a person for being in a condition he is powerless to change.”

· Punishing alcoholics for public intoxication is unconstitutional (in W.Va.).  The State has a right, though, to take civil action to protect the public.  State ex rel. Harper v. Zegeer, W.Va. (1982), 920.

· Drug addiction, even if it allegedly results in a loss of self-control, is not a defense to criminal liability.  U.S. v. Moore, D.C. (1973), 922:

· Facts: D, a heroin addict, was convicted for possession of the drug. A’d.

· Reasoning [Wilkey]: If possession were excused by addition, “the more desperate bank robber for drug money has an even more demonstrable lack of free will” and should be excused as well.  Clearly, such an excuse is against policies (of public safety).

· Concurrence [Leventhal]: “the criminal law cannot ‘vary legal norms with the individual’s capacity to meet the standards they prescribe, absent a disability that is both gross and verifiable.’”

· Dissent [Wright]:

· “[R]ecognition of a defense of ‘addiction’ for crimes such as possession of narcotics is consistent ... with the traditional goals of penology.”

· In regard to deterrence arguments, “[d]eterrence presupposes rationality... In the case of the narcotic addict, however, the normal sense of reason ... is overcome by the psychological and physiological compulsions of the disease.”

· The defense should be limited to those acts, such as possession and use, which are “inherent in the disease itself” and which “cause direct harm only to the addict himself.”

· Dissent [Bazelon]: “I would also permit a jury to consider addiction as a defense to a charge of, for example, armed robbery or trafficking in drugs, to determine whether the defendant... was unable to conform his conduct to the requirements of the law...”

· Meir Dan-Cohen (925): Criminal law’s requirement of voluntariness in actus reus is “in a deadly, and possibly losing, battle” with the increasing scientific evidence that much of human behavior is determined by forces external to the individual, increasing our awareness of the unfairness of punishing certain acts.

· Re: rehabilitation – “In this age of enlightened correctional philosophy, we now recognize that society has a responsibility to both the individual and the community to treat the offender so that upon his release he may function as a productive, law-abiding citizen.” Judge Wright (925).
· Environmental Deprivation – Social and Economic Factors (926)

· U.S. Sentencing Guidelines (§SRI.10) state that race and socioeconomic status “are not relevant in the determination of a sentence” (931).

· Arguments in favor of a “Rotten Social Background” (RSB) defense, per Delgado (926):

· (i) A jury may find that it would be unfair to punish a D criminally for “impaired behavior.”
· “How can we hold the poor responsible for their actions, some asked, when our society does little to remedy the social conditions of the ill-educated and unemployed in our urban areas?” [Thomas], 929’4p.  

· How can we expect that poor black people will have respect for our system of law “when the very legal system and society which will judge their conduct perpetuated years of racism and unequal treatment under the law?” Id.
· (ii) Exposure to the testimony about a D’s background would benefit the greater public by exposing them to social and economic conditions to which they would be motivated to try to change by effecting social reforms such as income redistribution.
· (iii) Detaining and treating defendants found NG by RSB is a better alternative than releasing them outright, preventively detaining them, or subjecting them to “psychological reprogramming.” [Bazelon], dissenting in U.S. v. Alexander, D.C. (1973), 926 (D shot and killed a marine in a tavern after the marine called him a “black bastard.”  D argued that he suffered an “irresistible impulse to shoot” due to an emotionally- and economically-deprived childhood in which he grew up poor and was subjected to racist treatment by white people, leading to a fear and hatred of white people.  Conviction upheld with Bazelon dissenting.)

· Arguments against an RSB defense:

· (i) Although all environments affect choice, rarely will environmental adversity completely eliminate a person’s power of choice.  
· Exonerating individuals under the theory that they are not free actors dehumanizes them. Prof. Morse (927-28).  The “rights revolution” merely changes the status of such individuals “from invisible to victimized.” [Thomas], 930’4m.
· “A system that does not hold individuals accountable for their harmful acts treats them as less than full citizens ... [, reducing them] to the status of children or, even worse, treat[ing them] as thought they are animals without a soul.” Individuals who demand leniency from oppressors may be “merely going from a state of slavery to a more deceptive, but equally destructive, state of dependency.” [Thomas], 930’2.
· (ii) Attempts to eradicate poverty would not eradicate crime:

· Although poverty is correlated with crime, poverty does not cause crime, as evidenced by poor people who do not commit crimes and rich people who do.  Furthermore, “economic improvements often result in more, not less, crime.”

· Practically, there is not enough money to eradicate all poverty in the country, and the cost would not be worth the gain of only eliminating some crime.

· Trying to eradicate poverty could entail higher taxation rates, “thus endangering [other goals such as] free accumulation and disposition of wealth.”  Prof. Morse (927-28).
· (iii) [No response, presumably due to agreement with advocates of RSB.  However, some arguments could be that prosecutors or jurors have the ability to take into account social and economic factors; see 930-31.]

· (iv) A criminal justice system cannot, in practice, allow for any excusing condition to absolve responsibility b/c

· (a) too much uncertainty exists about the existence or degree of some conditions,

· (b) some conditions are just too difficult to prove (e.g. as concepts progress from volitional muscle control to knowledge of certain facts to lack of self-control, “not only do we reach much vaguer concepts, but we become progressively more dependent on the agent’s own statements about himself...”  H.L.A. Hart (928).

· (c) Slippery slope: “Once our legal system accept[s] the general premise that social conditions and upbringing could be excuses for harmful conduct, the range of cases that might prevent society from holding anyone accountable for his actions [become] potentially limitless.”  How would we distinguish upon various conditions in a principled way?  [Thomas], 929’z.

· (d) General deterrence problem: “If people know that they are not going to be held accountable because of a myriad of excuses, how will our society be able to influence behavior and provide incentives to follow the law?  How can we teach future generations right from wrong if the idea of criminal responsibility is riddled with exceptions and our governing institutions and courts lack the moral self-confidence?” [Thomas], 930’1k.  

· (e) Adversely affects rehabilitation: If we say that society, not individuals, is in need of reform, what incentive does an individual who commits a crime have to rehabilitate and choose a life free of crime?
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