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I. Purposes of Criminal Law TC "I. Purposes of Criminal Law" \f C \l "2" 
A. Purpose of criminal law is to take these highly emotional/volatile social processes and subject them to systematic rules that make the responses to violence/greed/sex predictable and fair
1. Control Crime

a) Incapacitating criminals

b) DETERRENCE: Prevention of harm to others

2. Controlling the police, systems of checks and balances and check state power

a) Giving notice to the public (re rules, acceptable behavior)
3. RETRIBUTION: Satisfy social demand for punishment
4. Controlling social demand for punishment
a) Ensuring that person punished is actually at fault (fairness consideration)
b) Addressing concerns re proportionality of punishment

c) Rules give appearance of greater legitimacy to criminal justice system
B. Major criticism of criminal law – too abstract, divorced from the emotional realities

1. abstract/technical process of trying to impose some kind of predictable order on the most unruly parts of social process

II. Problems of Criminal Law
A. Only 20% of criminal Δs have the means to hire their own layer
B. Lacking resources TC "I. Purposes of Criminal Law" \f C \l "2" 
	2 • THE PROCESS OF PROOF TC "2 • THE PROCESS OF PROOF" \f C \l "1" 


** government must prove its case beyond a reasonable doubt
I. Admissibility of Evidence TC "I. Admissibility of Evidence" \f C \l "2" 
A. Evidence must be relevant
1. Must be Probative – the proposition for which it is offered is more likely to be true given the evidence than it would be without the evidence

2. Must be material – the proposition that the evidence tends to prove must be one that will affect the outcome of the case under applicable law

3. Fed Rule of Evidence 401 and 402 (p.18) 

B. The Prejudicial effect of the evidence cannot outweigh its probative value

1. Culpability: Guilt must be based on actual (present) conduct in the case at hand

2. Even if arguably relevant, not admissible if prejudicial effect outweighs (Rule 403)

3. Evidence is inadmissible if:

a) Privilege – right against self incrimination 
b) Prejudice – when probative value is outweighed by prejudicial effect  on judge/jury

· Fed R. Evid. 403 prohibits prejudicial evidence

· Character evidence: evidence of “propensity to crime” is automatically considered too prejudicial

(a) Fed. R. Evid 404(b) deals with evidence of prior crimes or character
· Idea that guild should be based on acts, not character in general

c) Hearsay

4. Note: there is no rule that “bad character” or other crimes are absolutely inadmissible as evidence…just can’t use it for propensity reasons (Rule 404)

C. Exceptions to Character Evidence rule (when it CAN be admitted)
1. Signature Exception – crimes done in distinct way (Rule 404)

a) Motive, intent, opportunity, preparation, plan, knowledge, identity (if previous crime that you stole the gun that was the murder weapon) or absence of mistake or accident

b) Relevant includes probative and material (( will effect the outcome of the case)

2. Past sex crimes and Child molestation(Rule 413, 414)
a) Note: this evidence is exempt from 404 but still must pass 403 balancing test

· Criticism: antiquated notions of sex offenders as depraved psychopaths is bad; issues of uniformity; these offenders are less likely to repeat (compared to larcenists/burglars)
3. Impeachment Exception – if Δ chooses to testify, prosecution may ask questions and present evidence about past criminal behavior during cross-examination and rebuttal

a) Only relevant in assessing Δ’s credibility, not his guilt for the crime

b) **Query whether jury instruction will adequately ensure juries take only credibility into account and not character
D. Policy for Excluding these types of evidence

1. The jury might convict because a person of bad character should be in jail, regardless of whether they committed the crime
2. The jury might give the evidence more weight than it deserves

3. One of the basic tenets of criminal law is that people should only be convicted based on actions
4. Note: evidence of good character is admissible
a) POLICY: doesn’t have same degree of impact on jury deliberations

E. People v. Zackowitz (NY Ct of App, 1930) p. 19
1. Zackowitz killed a man after he insulted his wife; Z told cops that he had the gun at home and later he testified that the gun was with him the whole time; question of whether killing was deliberate or impulsive ( admissibility of evidence of guns kept at home?

2. Holding: character evidence is NOT admissible – evidence of “propensity to crime” is automatically considered too prejudicial (prejudicial effect outweighs probative value)
a) It could be relevant to have a gun on your person (premeditation?) vs. just owning a gun and having it at home

b) Guilt must be based on actual conduct in the case at hand (culpability)

c) Even if arguably relevant, not admissible if prejudicial effect outweighs (Rule 403)

F. Effectiveness of jury instructions
II. The Role of the Jury TC "II. The Role of the Jury" \f C \l "2" 
A. Right to trial by jury: every felony conviction and each case for which the sentencing involved could be substantial is entitled to a jury trial

1. Whenever there would be a right to jury in a Federal Court for this crime under 6th Amend., there is a right in state court under 14th Amend.
B. Duncan v. Louisiana (US SC, 1968) p. 42
1. Δ convicted of a simple battery (black Δ saw cousin with white kid; conflicting testimony re touch/slap of white victim); Δ requested jury trial, was rejected
2. HOLDING: it was unconstitutional to reject request for jury trial

a) Issue of whether Δ was deprived of due process – deprived of fundamental right

3. “Fundamental right” to trial by jury in serious criminal cases

a) Important for fundamental fairness for Δ to have right to jury if he so chooses (regardless of whether a trial w/o a jury here was fundamentally unfair)

b) Preventing possible oppression by government – protection of having 12 common people weighing the evidence; jury acting as an added protection for Δ

c) Note: right to jury only on trial of guilt, not on sentencing (judge power)

d) Baldwin v. New York – What is a “Serious crime?” Anything that can get a possible sentence of more than 6 months

4. Dissent: Federalism argument – we want other safeguards and it should be a state-to-state decision based on:

a) Size of criminal case load

b) Ease of summoning jurors

c) Other trial conditions

C. Policy: Why is a jury fundamental to a fair trial?
1. Power to nullify the law
2. Brings “common sense” to law

3. Injects community values and norms into the law

4. Harder to corrupt 12 people than 1

5. Avoids stereotypes that infect judges

6. Creates a society run by man, not law

D. Juries function as a shield for the guilty

1. Protection of Δs against unfair laws / unfair enforcement of laws

a) Goes to the general tension between rules (purposes of criminal law to give notice to the public) and standards (more flexible)

2. Fairness determined by: (1) sentence severity (2) denial of jury nullification power

3. **Problem with juries: query jury competence

E. Jury nullification
1. United States v. Dougherty (DC Court of Appeals, 1972) p. 51( majority view
a) No right to a jury instruction informing jury of the power to nullify

b) Nullification isn’t categorically bad, but wouldn’t be good for the system to have too much of it – necessary in situations that are within the letter but not the spirit of the law
c) Policy: even if we have a law that seems fair, it is too rigid to accommodate common sense
d) Most states follow Dougherty and don’t give instructions (but, Thomas ( you can’t kick them out if they say they will nullify for a good reason)

2. United States v. Thomas (p. 56 – note case)

a) Dismissal of prejudice juror ( Held that it’s permissible to remove a juror whenever there is unambiguous evidence of a juror’s refusal to follow judge’s instructions. There is a very high standard to remove a juror
b) Upon review, they said it was actually ambiguous that juror was ignoring judge’s instructions, so they overturned

3. Modern Majority Approach: (in line with final outcome of Thomas) ( if they can find an acceptable reason, then the nullification is permissible

a) The function of a jury is not to override application of the law in its core meaning; rather, to fine-tune the law at the outer edges where its application could be de minimus or unfair

4. Policy behind Jury Nullification:

a) PROS

· Avoid rigidity in criminal law in the extreme extraneous case

· The law may be bad or outdated

· Adds flexibility to the system

· Checks the prosecutor’s discretion

b) CONS

· Going against procedural safeguards

· No check on this power (JNOV can be delivered by judge in civil trial but not on a criminal trial)

· No streamlining – on an ad hoc case by case basis (no notice to people of what the law would really be)

· Burden of the psyche (jurors need to have sense that they convicted according to the law)
· In cases when nullification instruction is given, jurors spend more time discussing the person’s character than culpability
5. Race and Nullification (p. 59)

6. Degree of Crime:

a) Butler (p. 58) – if violent crime, jury should convict, if non-violent, jury can consider nullification 
7. B/c verdict can never be set aside, jury is able to nullify the law in the sense that it can acquit even when guilt is clear, and judge can do nothing about it

a) Note: can’t nullify the other way (convicting when innocence is clear)
F. Jury Sentencing

1. Judge always sentences except in capital punishment cases

a) 6 states do allow jury to decide other sentences

2. No right to jury trial on sentencing matters
3. No right for jury to even be informed of what sentence will be assigned if they convict

4. POLICY: why we don’t want juries to sentence

a) No discernible principle to decide within a broad range of sentences

b) Fewer options and less leniency than a judge has

c) Not as much room for guilty plea and plea bargaining
5. Level of Proof for Facts and Sentencing

a) Jury = beyond reasonable doubt for conviction on the merits

b) Judge = preponderance of evidence for facts for sentencing (less stringent standard)

6. Mandatory Sentencing laws:

a) Jury isn’t supposed to take into account the sentence of a verdict, but if they do know the effects of their conviction they may be more likely to nullify

7. Inconsistent Verdicts

a) POLICY  against juries
b) DeSacia – remanded for new trial (conviction of reckless driving) because he was acquitted for the death of the OTHER person in the car

c) Sometimes courts will reverse a verdict of conviction if it’s inconsistent with an acquittal w/o a retrial by saying that clearly there was a mistake
	3 • THE JUSTIFICATION OF PUNISHMENT TC "3 • THE JUSTIFICATION OF PUNISHMENT" \f C \l "1" 


I. Overview TC "I. Overview" \f C \l "2" 
A. What is punishment?
1. The practice of intentionally inflicting suffering on people

B. MPC p. 79: Section 1.02. (1) The general purposes of the provisions governing the definition of offenses are: (a) to forbid and prevent conduct that unjustifiably and inexcusably inflicts or threatens substantial harm to individual or public interests; (b) to subject to public control persons whose conduct indicates that they are disposed to commit crimes; (e) to differentiate on reasonable grounds between serious and minor offenses…(2) the general purposes of the provisions governing the sentencing and treatment of offenders are: (a) to prevent the commission of offenses; (b) to promote the correction and rehabilitation of offenders; (c) to safeguard offenders against excessive, disproportionate or arbitrary punishment.
C. CA p. 79: Section 1170: The purpose of imprisonment for crime is punishment. This purpose is best served by terms proportionate to the seriousness of the offense with provision for uniformity in the sentences of offenders committing the same offense under similar circumstances. The legislature further finds and declares that the elimination of disparity and the provision of uniformity of sentences can best be achieved by determinate sentences fixed by statute in proportion to the seriousness of the offense as determined by the Legislature to be imposed by the court with specified discretion
1. Proportionate and Uniform punishment (( Retributive)
D. NY: focused on Utilitarian Theories
E. Justifications for Punishment

1. Utilitarian (Mill, Bentham)

a) Punishment in itself is a bad thing – inflicting pain, decreasing social welfare, cost on society – should only be used if benefits outweigh the costs

2. Retributive (Kant)

a) Punishment for moral wrong is good in itself (moral blameworthiness of Δ)
II. Retribution (Kant) TC "II. Retribution (Kant)" \f C \l "2" 
A. Moral culpability / degree of blame, punish when and only someone deserves it
1. note: retribution isn’t the same as retaliation
a) Retaliation = idea that punishment should be proportional to the harm (not to the culpability); eye for an eye

B. Two views
1. Society has moral responsibility to punish Δ when he deserves

2. Society has moral responsibility not to punish Δ when he doesn’t deserve it

a) Second view is compatible with utilitarianism (can function as a proportionality check)

C. Problems with retribution theory

1. Backward looking

2. Doesn’t address underlying causes of crime

3. Doesn’t necessarily deter future crime (or at least, isn’t aimed at doing so)
D. Retribution v. Vengeance

1. Retribution – based on personal blame of the actor

2. Vengeance – based on the amount of resentment and outrage generated by the crime

a) This is where victim impact statements would come in

E. Blameworthiness needed for capital punishment goes to blameworthiness
III. Utilitarianism (Bentham) TC "III. Utilitarianism (Bentham)" \f C \l "2" 
A. Forward-looking – punishment to serve purposes of larger society
1. Prevention (deterrence)

2. Rehabilitation (Moore)
a) Two views:

· (1) rehabilitate to make them safe for us

· (2) rehabilitate to make them flourishing human beings

3. Incapacitation
B. Problems with utilitarian theory

1. Punishment isn’t keyed to culpability – possibility of punishing far more than deserved just to send message to the public

a) If punishment seen to be undeserved, may de-legitimize the system for the public

2. Efficacy of deterrence – is behavior really based on cost-benefit analysis of punishment?

a) Would have to know the rule in the first place

b) Would have to perceive the cost as greater than the perceived benefit

c) Must be able to make that calculation at the time of the offense

IV. Mixed Theory (the right answer) – (Hart) TC "IV. Mixed Theory (the right answer)" \f C \l "2" 
A. Retribution as a check on utilitarianism
B. Never morally justified to punish someone who isn’t guilty, or to punish someone beyond his degree of culpability; but can also believe that there’s no obligation to punish someone all the way up to his degree of culpability

C. Punishment has to be both useful and deserved
1. Goal of punishment = to achieve some net social gain (primarily the prevention of crime)

2. In order to be fair, has to meet certain constraints (i.e., can’t exceed Δ’s just deserts)
V. Efficacy of Punishment TC "V. Efficacy of Punishment" \f C \l "2"  – why do people obey the law?

A. Bentham’s pleasure/pain principle – punishment is effective when value of pain (punishment) is greater than value of pleasure (committing the crime)
1. based on assumption that criminals are rational calculators

B. Jeffrie Murphy – 85-90% of crimes are committed by socially disadvantaged people

1. Advocates lighter sentences – not fair to punish crimes that are the result of socioeconomic system (society’s responsibility in the committing of the crime)

2. Punishment may be effective, but it’s not fair in these situations

3. Society’s moral obligation to get rid of background societal conditions?

C. Five possible strategies to achieve aim of preventing crime

1. Increase severity of punishment – won’t work very well since discount rates are so high (criminals aren’t rational calculators, discount the harms of long periods of punishment)
2. Increase certainty of punishment – will likely work better, but still not perfect
3. Opportunity cost enhancement (raise benefits of not committing crimes)
a) Make jobs more readily available, etc. – works well for some socio-economically disadvantaged, not so much for street hustler types

4. Prevention ex ante (reduce probability they can successfully pull off crime in first place)

a) Target hardening (e.g., club locks on cars) – goes to fact that hustlers are focused on immediate gain

5. Shaming techniques – imposes same kinds of short/sharp pain as corporal punishment, but without the brutalizing effect on and cost to society (Kahan argument)

a) Has a certain psychic cost, effective as deterrent; inexpensive for society

b) Arguments against – marginalization of those shamed leads to problems of reentry afterwards; shame as at the root of many crimes

D. Assumption that actors are rational calculators, with behavior determined by rational preferences

1. But we don’t know these preferences until people actually act on them – so as a policy rule, rational-actor model is fairly useless (no real guidance to setting punishment ex ante)

2. Role of social norms – ppl obey norms out of fear of disapproval within the group (normative social influence) or in order to feel good about themselves (internalized moral standards)

a) Importance of perceived fairness within the system – ppl tend to comply more with norms they feel are reciprocal

b) Crim law’s power to nurture social norms is directly proportional to crim law’s moral credibility

VI. Conclusion

A. Retributive Theory:

1. One conclusion: they are untenable: logically they produce results that nearly all of us find impossible to live with. E.g., you would never be able to give cooperators a substantial reduction in sentence; another e.g., single mother arrested in embezzlement. A retributive sentence would send kids to foster care and send mother to jail (Kant is unmoved by this)

B. Utilitarian Theory:

1. Resolves discomfort with single mother case, but recall the case where someone uses a slug instead of a quarter to make a phone call

2. Another problem: the more social/economic pressure there is to commit the crime, the more severely you would need to punish the criminal

C. Possible solution:

1. Accept retributivism in the negative sense only, i.e. we don’t’ have moral obligation to punish but we can’t punish more than is deserved

2. Mixed theory:

a) The purpose of punishment is to achieve social betterment, primarily social protection. But, in order to be just, punishment has to respect certain constraints (e.g., evenhandedness). One constraint: punishment can never be fair if it exceeds what the person deserves. Both desert and social benefit are necessary elements (Punishment has to be both useful and deserved).
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I. Sentencing TC "I. Sentencing" \f C \l "2" 
A. Only real limit to sentencing – 8th Amend. ban on cruel and unusual punishment (normally only applies in DPC context)

B. Modern limits on sentencing

1. Mandating specified punishments

2. Administrative agency to administer guidelines – channeled choice of sentence sometimes

3. Appellate review of trial sentences

4. Sentencing in Fed system – detailed guidelines

C. Limiting principles in MPC
1. Culpability – to safeguard conduct that’s without fault from condemnation as criminal

2. Legality – to give fair warning of nature of conduct constituting an offense

3. Proportionality – to differentiate on reasonable grounds b/t serious and minor offenses

D. Traditional System

1. Legislature sets range of sentences (federal sentencing guidelines, schedules, etc.)

2. Prosecutor selects charges

3. Judge has discretionary power to sentence (W/in a certain range)

4. Parole or correctional authority can modify sentences

E. Federal Sentencing Guidelines [in general] (followed by many states)
1. Designed to narrow down range of sentences, reduce possibilities for release on parole

2. Some wiggle room, but only in extraordinary situations
3. Guidelines meant to reduce disparity, discrimination and inequality in sentencing but might just push that risk to the prosecutor (prosecutorial discretion…no guidelines)

4. Put some common sense in judge’s decision: heavy punishments for those in special positions that abuse power b/c (1) gravity of crime and (2) importance of deterrence

5. Pre-guidelines, looked at a whole person. Post-guidelines, tend to rule out prior moral character of Δ; but there’s substantial consideration if Δ helps out government=
F. United States v. Milken (NY) p. 107

1. Before Fed. Sentencing Guidelines took effect

2. FACTS: White collar criminal got 10 years. He paid back all victims so technically no harm. But Utilitarian/Retributive theories require punishment (b/c of moral culpability)

a) Judge looked at harm caused, blameworthiness and consequence

3. Deterrence: Subtle crime unlikely to be detected so needed a higher punishment

4. Retaliatory theory is problematic here b/c it leads to the conclusion that no punishment is needed as Δ could compensate through tort law.

5. Both utilitarian (for deterrence) and retributive (for culpability) theories require punishment

6. Note: power position where it was important that there be trust w/in financial transactions, but we didn’t put this same standard of trust w/ the h.s. principal and student

G. U.S. v. Jackson (7th Circ, 1987) p. 112
1. FACTS: Convicted robber robbed a bank same day as his release and got a life sentence
2. Selection of a sentence within the statutory range is essentially free of appellate review
3. Imposition of life without parole (possession of weapon by career criminal) ( not a utilitarian punishment

a) No specific deterrence – after a certain age, unlikely that one will have ability or volition to commit such a crime (no utilitarian reason to keep this Δ in jail for life)

b) General deterrence also very low – robbers not likely to be deterred by a few more years of jail time

4. Utilitarian/Retributive: consider amount of harm someone is willing to risk (loaded gun)

5. Posner Concurrence: robbery is a young man’s game – as you get older, you’re less likely to commit robbery anyway – so from the deterrence perspective it may not make sense to extend the sentence-time

a) From a retributive POV, probably less morally culpable than Milken!

b) From Utilitarian POV, more need for greater punishment for Jackson for deterrence b/c a violent crime puts more people in danger

H. Economic Model: the punishment goes up as the detection goes down

I. U.S. v. Johnson (2nd Cir, 1992) ( consideration of extraordinary circs in sentencing

1. Δ should have gotten 3 years in prison but was given 6 months home detention b/c of her extraordinary family circs (young children dependent on her)

2. ct downgrades the sentence not because Δ was less culpable but b/c ct doesn’t want to harm the dependents

J. Punishment and Shaming

1. US v. Gementera (9th Cir, 2004)

a) Mail theft – pled guilty; sentenced to 100 hrs community service (sandwich board)

b) Sentencing Reform act requires that punishment be reasonably related to the crime
· Δ claims this sentence violates that; argues it’s just for humiliation

· Ct says Δ needs to understand the severity of his crime and that specific and general deterrence requires such punishment (there’s a legit purpose) b/c in his criminal history, he has trouble taking responsibility (plus mail crimes might seem victimless)

2. Perceptions on Shaming

a) Kahan: shaming is an effective deterrent – lose respect of peers, shunned in market place, cripple self esteem

b) Massaro: shaming pushes toward more accepting subculture – could defeat deterrence or rehabilitation goals

c) Giligan: shame might even spur violence to save face

d) Whitman: shaming is bad b/c (1) how it affects the offender and (2) how it affects the crowd. You lose the measured/control of punishment when shaming b/c crowds are not subject to control the way prisons are

3. Shaming permissible

a) Oakley – intentionally refused to support 9 kids – probation requiring not having any kids unless able to support that child in addition to the current ones

· Same side effect as if had been punished by jail time – wouldn’t have been able to have kids, so what’s the difference?

· Dissent: slippery slope – conditioning the right to procreate on financial status. There are other ways to deal with this (ie state can remove children from custody if abuse, neglect, abandonment…can criminally prosecute for mistreatment)

4. Shaming impermissible

a) Wear t-shirt saying “I am a felon for theft” – stole a 6 pack from supermarket

· Different from Gementera – 

(a) Spatially, had to wear all the time instead of just in one place

(b) Time – 8 hours vs. an entire probation

(c) Affected employment prospects

b) Mug shot of DWI in newspaper with an apology

· Mental health risk

· Statute mentioned nothing about deterrence

· Clean record – girl was a good student w/ no prior criminal record

c) Put a license plate on car stating Δ was convicted of DWI
· Rehabilitation was the focus of the statute, not deterrence

· Design of punishment not related to rehab
5. Conclusions and Problems w/ shaming in general

a) Stigmatization

b) Will look at 3 things: Deterrence, protection of the public, and rehabilitation

c) Bad public policy: it’s degrading
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I. Actus Reus TC "I. Actus Reus" \f C \l "2"  (culpable conduct – must either include a voluntary act or an omission to perform an act of which he was physically capable)
A. Three General Requirements
1. Proportionality: differentiate between serious and minor crimes
2. Legality: fair warning of which behaviors are punishable
3. Culpability: must only punish conduct that shows fault, worthy of condemnation
B. MPC: §2.01 p. 1081: A person is not guilty of an offense unless his liability is based on conduct which includes a voluntary act or the omission to perform an act of which he is physically capable.
1. Standard is met when any of the statutory elements is voluntarily met – in string of actions, if any is voluntary, you are liable
2. But see §2.05: 2.01 and 2.02 culpability requirements don’t apply to offenses that constitute violations (max penalty is a fine or civil penalty) 
C. Voluntary Acts

1. Martin v. State (Alabama Ct of App, 1944) ( req of overt/voluntary conduct
a) Drunk man carried outside into public place by police, began acting in a disorderly fashion, convicted for drunk/disorderly conduct in public
b) HOLDING: voluntary appearance in public necessary for violation of public drunkenness; therefore not culpable
· Voluntary act cannot be presupposed be a statue – must read in requirement of voluntary action
c) Decided under common law
d) Note: would be different under MPC (where if any act in sequence is voluntary, Δ is culpable)
2. People v. Newton (Ct of App, 1970) p. 184( evidence for Δ’s semiconscious state relevant
a) Altercation between Δ and police, Δ shot in stomach; Δ’s arg that he was acting in semiconscious state when he fatally shot one of the cops
b) Claim might not actually be plausible, but must be considered by the jury
· Unconsciousness where not self-induced is a complete defense to homicide – jury instruction

· Unconsciousness = person acts but is not conscious of acting

3. Defenses of involuntariness under the MPC (§2.01(2))
a) Reflex/convulsion

· But if Δ was aware of susceptibility to reflex/convulsion, Δ is culpable (People v. Decina, Δ knew he was epileptic)

· Time framing: but how far back will we allow the action to go to be voluntary? Martin’s drunkenness could have been voluntary…

(a) Need mens rea + voluntary and if you need mens rea w.r.t. the public space then can’t use this as actus reus; same under CL

b) Bodily movement during unconsciousness/sleep

· Mrs. Cogdon (having nightmare about Korean soldiers, axe-murdered her daughter while sleep-walking) – not culpable b/c the killing wasn’t her act

(a) M’naughten Rule – insanity defense goes to mens rea (meaning you don’t have a culpable mental state), whereas the sleep walking defense goes to the actus reas (and the involuntariness of the act)

· Defense under both MPC and common law

c) Conduct during hypnosis

· B/c you’re so dependent, helplessness is too pronounced

· Defense under both MPC and common law

d) Habit – the MPC does not let you off on this
e) Bodily movement that otherwise isn’t a product of the effort/determination of the actor (either conscious or habitual)
4. No deterrence for involuntary acts

5. Voluntary yet maybe still culpable:
a) Habitual action w/o thought
b) Insanity: often a defense, but burden of proof usually on Δ, and if acquitted, Δ must be committed afterwards
c) “Irresistible urge” – physical act is connected to Δ’s will, even if irresistible compulsion, it is voluntary

· Muscular movement as a product of uncontrollable spasm = involuntary

· Willed movement that Δ can’t control = voluntary

· Unforeseen consequences = voluntary

· Doesn’t remember = can be voluntary
d)  MPC §2.01 – a voluntary act is a willed movement of the muscles
e) POLICY: for distinction between conscious and unconscious movement – social protection theory (Δ who acted unconsciously isn’t as much of a threat to society, doesn’t deserve to be punished or incarcerated)

6. Criminal actions require culpability; association of culpability with conscious mental effort

7. Prosecution has the burden of proof to show a voluntary act beyond a reasonable doubt

8. Culpable Thoughts 

a) MPC §2.02(1): prevents punishment for thoughts alone – must have a voluntary act

b) Otherwise, all of mankind would be subject to criminal liability

c) Intending rather than wishing is a precarious line – guilt for mere wishing would cripple emotional life

D. Omissions
1. MPC §2.01(3)

2. No liability for failure to act, unless specific duty to act is imposed by law

a) Pope v. State (MD Ct of App, 1979)

b) Δ invites woman and baby to stay w/ her; Mother beats child. Δ not guilty b/c no legal duty of car for child even though she witnessed it
· Despite strong moral obligation to do something for the child, no such legal obligation
c) Voluntary acts done by Δ, but none of them constitute but-for causation
· Death of baby was not foreseeable at the time of voluntary acts

· Problem of having both causation and the required mental state in order to convict

d) Didn’t want to enter into subjective judgments about when your duty begins

· She would have a duty if she were a parent, adoptive parent, step-parent, or in loco parentis
e) Jones v. U.S. (DC Cir, 1962) p. 193
f) Δ took infant child into his house and the child died from neglect; Δ convicted of involuntary manslaughter through failure to provide for the child

· Potential duties here: (1) contractual if paid to watch the kid or (2) voluntary assumption of care or (3) seclusion

g) Jury has to be instructed to find a legal duty of care that was breached

3. Circumstances creating a duty of care

a) Contractual obligation (e.g., innkeepers to guests)

b) Relationship by law (e.g., parent to child, spouse to spouse)

· Cardwell – mom convicted of child abuse for not protecting daughter from abusive stepfather

c) Voluntary assumption of care – once you start rendering aid, under duty of care to continue; abandonment may be criminal

d) Creation of danger – Δ who creates danger (usually through criminal act) has duty to help those who he imperiled
e) Seclusion – Δ who secludes victim such that no one else can help

· Must be a positive act with intent to seclude victim, not just inviting someone over

· But, if a parent is there w/ the child, you don’t have a duty

f) Statute – some states passed Good Samaritan laws (RI, VT, WI)

4. MPC on Omissions §2.01(3): liability for omission only when duty to perorm the omitted act is otherwise imposed by law
5. Arguments against criminalizing omissions:
a) Vagueness – have to have clear reasons for triggering liability

b) Overkill – people will be smothered by helpers (e.g., baby overstuffed w/food)
c) Priorities – Do we really want to spend our resources on these criminals?

d) Incentive effects
· Moral hazard, less careful because we expect help

· Rescuers under duty may not take sufficient precautions

e) Autonomy – don’t want to infringe on liberty
· Not fair to impose a responsibility to aid (not a duty Δ chose to take on)

f) Special circumstances of duties
g) Family members

h) De-facto family members

6. MPC §2.01(4): possession

II. Mens Rea TC "II. Mens Rea" \f C \l "2"  (required mental state) ( must prove culpable state of mind for each material element
A. CL: broadly, it’s justified b/c you can only be punished for blameworthiness and choice

1. CL ( the lowest mens rea is criminal negligence
B. Regina v. Cunningham p. 214 – gas meter case

1. Malice requires either (1) an actual intention to do the particular kind of harm that in fact was done; or (2) recklessness as to whether such harm should occur or not

2. Here, malicious – foresight of consequence (( Common Law)
3. Has to be the culpability that the act targeted

4. POLICY: blame is unfair in the absence of choice

a) Narrow – purpose, intent, knowing and awareness

5. It’s not enough to act wickedly

a) Culpability requires fault; fault means recklessness; fault must be of the kind that the statue targeted

C. Regina v. Faulkner p. 216 – sailor that stole rum and lit a match and caused a fire
1. Requirements for malice: (1) intentional/willful, (2) knowledge of probable result, (3) did it anyway

2. Culpability is not portable ( specific to a charge; can’t convict Δ for one crime when Δ had mens rea requirement for another

3. Culpability requires conscious awareness of the risk (RECKLESSNESS) as a default

a) Negligence is not enough to justify criminal sanctions

D. Specific Intent Crimes

1. Require proof of a “further purpose” or “actual knowledge” 

2. Sometimes requires the Δ to have actual knowledge (subjective awareness) of some particular fact or circumstance

a) Difference between conduct and attendant circumstance
3. Burglary elements:

a) Breaking and entering

b) Of a dwelling place

c) Of another person

d) In the nighttime

e) With intent to commit a felony inside

4. Under the MPC, attendant circumstances are material elements
E. General Intent

1. Regardless of your motive, you intended to do the acts that were done

a) i.e. robbing someone to feed your daughter
F. Negligence
1. State v. Hazelwood p. 221 – ship hit reef and oil spilled out

a) Criminal negligence is of a degree so gross as to be deserving of punishment

b) Must be of such a nature and degree that the failure to perceive it constitutes a gross deviation from the standard of care that a reasonable person would observe in the situation

· Gross deviation = substantial and unjustifiable risk that a particular result will occur

c) Argument for not holding negligent behavior liable

· No deterrence if completely unaware – but should we change so as to steer society in the direction that will foster the thought of this?

2. Santillanes v. New Mexico (NM, 1993): distinction from civil negligence – if statue has negligence as mens rea requirement, read in CRIMINAL negligence
G. Analyzing a criminal statute under the MPC:

1. Determine if it’s a material element
a) Material elements of an offense (MPC §1.13(10)): conduct, attendant circumstances, result [basically all elements that are not procedural]

2. Determine the level of mens rea required
a) If statute prescribes culpability level, but doesn’t distinguish among material elements, assume that level applies to all elements

· Default minimum is recklessness
H. Basic Conceptions: 4 categories (MPC §2.02) ( adopted by over ½ of the states TC "Basic Conceptions" \f C \l "3" 
1. Purpose – intent and “conscious object” to perform act that caused the harm
a) MPC §2.02(2)(a): if material element pertains to

· Result or conduct: “conscious object to engage in conduct of that nature or to cause such a result”

· Attendant circumstances: Δ is “aware of the existence of such circumstances or her believes or hopes they exist”

2. Knowledge – awareness and substantial certainty of causing harm
a) MPC §2.02(2)(b): if material element pertains to

· Conduct or attendant circumstance: if Δ’s aware of the nature of circumstances of his conduct

· Result: if Δ’s aware that it is practically certain or highly probable that conduct will cause such a result
b) Willful ignorance/blindness – knowledge established by the high probability of the existence of a fact, and conscious avoidance of the truth (MPC §2.02(7))
· U.S. v. Jewell – marijuana case; knowledge can be inferred when Δ makes conscious effort to disregard the obvious

(a) Posner dissent: high probability NOT just reckless disregard; if actually believed it was not true, then Δ has a defense as well (wants an affirmative act

· In most common law jx, willful blindness instruction requires (1) subjective awareness of high probability of illegal conduct (2) purposefully/deliberately contrived not to find out – not simply inaction – must have actively tried to not learn the truth

3. Recklessness – conscious awareness of substantial unjustifiable risk, but chooses to run the risk. i.e. Russian Roulette
a) Gross deviation from reasonable care – recklessness = negligence + subj. awareness

b) NOTE: recklessness is the default minimum level of mens rea required ( conscious awareness of wrongdoing
c) CL: “Maliciously” means recklessness, Δ could foresee the consequence of his act, even if he didn’t intend harm or ill-will

d) Distinguishing knowledge and recklessness: knowledge is certain. Recklessness is awareness of and conscious disregard of possible dangers.

4. (Criminal) Negligence – lack of reasonable care (Δ should have been aware of risk created)

a) MPC §2.02(2)(d): Δ “should have been aware of a substantial and unjustifiable risk that the material element exists or will result from his conduct”

b) Santillanes: criminal negligence must be a gross departure from reasonable standard of care to reach level of moral culpability 
c) CA statute (p. 376): “without due caution and circumspection” – sounds like simple civil negligence but ct. can interpret words to require GROSS deviation

5. Query whether rape consent is excluded from this default rule

6. Why Recklessness is minimum instead of Negligence

a) Subjective awareness

b) Severity of punishment – is the fault sufficient to support criminal sanctions

c) Using crim neg to deter, an inappropriate tool, over-deterrence, costs very high

I. Mens Rea Principles:

1. Liability must be proportionate to fault (opposite of lesser legal wrong)

2. Notion of fault is not horizontally portable: must be specific to the offense being charged; don’t blue the boundaries of crimes

a) Faulkner: [sailor intended to steal rum but caused fire] you need culpability of the particular charge, just b/c you committed 1 felony doesn’t mean you’re liable for another

b) Compare with vertical portability – [Δ assaults cop w/o realizing it’s a cop; charged with similar, but more sever, crime of assaulting police officer]

3. Criminal culpability requires fault
4. Culpability requires conscious awareness of the risk (recklessness) – as a default
J. Applications
1. MPC’s tools for mens rea analysis

a) Manageable categories (P, K, R, N)

b) Precise definitions

c) Default rules
2. Requires culpability for each material element of the offense

3. What about for CL?!?!: (1) culpability requires fault; (2) fault means recklessness; (3) fault must be of the kind that the statute targeted
4. Analyzing a criminal statute under MPC:

a) Is it a material element?

b) What level of mens rea is required? (Purpose, R, K, or N?)
5. Material elements of an offense (MPC §1.13(10)):
a) Conduct

b) Attendant circumstances

c) Result

d) Basically all elements except those that are procedural

6. If statue prescribes culpability level sufficient for commission of a crime but doesn’t distinguish among material elements, assume that level applies to all elements

a) Default is recklessness (if silent as to mens rea, read recklessness in)
· Recklessness requires conscious awareness TC "Applications" \f C \l "3" 
7. Specific Intent
a) Specific intent can be conditional (e.g., intent to harm iff other doesn’t comply)

b) MPC agrees: purpose can be conditional unless condition negates the offense’s evil

8. Levels of analysis in determining mens rea required for conviction

a) If Statute is clear, go with the Statute

b) In absence of clarity: go with rules of statutory construction

· Culpability is required

· Culpability means recklessness (default, unless strong evidence to contrary)

· Culpability isn’t portable

· Criminal negligence means gross negligence (higher degree than civil)
K. Mistake of Fact TC "Mistake of Fact" \f C \l "3" 
1. MoF  is a defense when it negatives the state of mind essential to the commission of an offense
a) MPC: mistake doesn’t have to be reasonable in order to negate purpose/knowledge
b) PA Σ: mistake must be reasonable

2. MoF is not a defense when, if the situation were as Δ believed, Δ would be committing a different crime. But Δ is just liable for believed-crime

a) Lopez (p. 241) – Δ’s reasonable mistake that he was selling pot to a minor was irrelevant, as he was planning to sell illegal drugs

3. Lesser-Wrong Theory: once one commits a legal/moral wrong, he runs the risk of it resulting in criminal harms portability of fault; diametrically opposed to the principle of “liability proportionate to fault” ( NOTE: MPC does not accept this!!
a) Lesser Legal Wrong v. Lesser Moral Wrong

· LLW – when you do one crime you are responsible for all of the consequences (Lopez)
(a) Used for vertical portability, felony-murder (similarly the misdemeanor-manslaughter rule), and conspiracy
· LMW – underlying wrong isn’t illegal. MoF relating only to the gravity of the offense will not shield a deliberate offender from full consequences of wrong actually committed
(a) Often invoked for statutory rape

(b) Regina v. Prince (p. 234): Δ took girl out of possession of father w/ honest belief that she was older than 16. Ct. thinks it was morally wrong to take the girl so he could be held liable for statutory wrong

(i) Mens rea was satisfied by the lesser crime

(ii) This holding is generally criticized ( ct conflates moral and lesser wrongs

(c) Policy: Bramwell’s view has been justified based on the idea that statues have two parts – a conduct rule directed at the general public and a decision rule directed at legal officials

(i) Conduct rule: condemns conduct (taking girl w/o permission)

(ii) Decision rule: tells legal system how to behave (only prosecute if girl is under 16)

(iii) Based on idea that courts should excuse a mistaken offender only when his mistake shows that he did not fail to internalize society’s moral norms

(iv) Rejected: based on idea that community ethics should play no role if they are not actually codified as crimes. Bramwell’s interpretation allows cts to create new crimes

b) Both are used with minors, sex and drugs

4. MPC §2.04: (broadens CL) degree of liability should never exceed fault; criminal has to act recklessly w/ respect to each element of the crime
a) Claims about mistake should be resolved simply by determining whether the mistake negates the mens rea required for the crime in question, and
b) Mistakes about the gravity of an offense should affect liability for that offense in the same way as mistakes that suggest complete innocence (p. 237)
5. People v. Olsen (p. 239) – violation of statute criminalizing willfully/lewdly committing lewd/lascivious act with child under 14 (where Δ apparently knew girl was under 18)
a) Lesser wrong: having sex w/ someone under 18
b) Greater wrong: having sex w/ someone under 14
c) But no sex, so what was lesser offense? Lewd/lascivious act – so no legal wrong
d) Ex of Ct. discussing LLW while actually applying LMW to uphold conviction
e) Dissent: SL crimes are generally confined to regulatory and public welfare offenses
6. B (A Minor) p. 243 – 15 yr old asks 13 yr old to perform oral sex thinking she was older
a) His mistake did not constitute a defense
7. Garnett v. State p. 245 – 20 yr old w/ mental disability has sex w/ 13 year old
a) Reasonable mistake defense not permitted
8. POLICY – traditional insistence on imposing SL for mistakes about age is beginning to erode – MPC allows a defense for honest mistake, whether reasonable or not, but provides for SL when child under 10.
a) When criminality turns on age over 10, Δ carries burden of proving mistake was reasonable
b) Deterrence: we want to deter the underlying crime (all sales of marijuana) – might think twice before selling at all, to anyone, if there’s an ongoing risk of being held to a greater crime if selling to a minor
· Criticism: then why not just increase the punishment for the underlying crime across the board?

(a) Perhaps b/c of strong desire to protect innocence of minors…desire to stop marijuana sale isn’t quite so strong
c) Retaliatory: want to punish for the harm that occurs
· Criticism: this would also require less punishment when someone intended a greater crime but was lucky to only effect a lesser crime. Harm-based perspective would dictate this.
9. Liability Proportionate to Fault
a) Cunningham – awareness must be of the right TYPE of fault
· Degree of liability should never exceed fault
b) MPC §2.02(3) and §2.04(2)
L. Strict Liability ( liability regardless of fault TC "Strict Liability" \f C \l "3" 
1. No conscious awareness of wrongdoing required at all, for certain types of crimes
2. Statutory Rape

a) Garnett v. State (MD, 1993) ( mentally disabled Δ; mistake of age; guilty (SL)

· Look to plane language and legislative history of statute

· Mistake of fact defense didn’t’ work b/c SL and therefore don’t need mens rea

b) MPC §231.6(1): SL when below age of 10 and if above 10 can use defense, but the burden is on Δ to show the belief was reasonable
c) Policy: state’s interest in protecting children from these risks outweighs rights of individual to have sex with a child close to that age

· Is the sentence too lenient? No, b/c comes w/ sex offender registration

· Is the sentence too harsh? LPF – could get 20 yrs here as opposed to 1 yr for negligent homicide

d) Shift in morals (Lawrence v. Texas)

· People have a constitutional right to engage in pre-marital sex

· Conception of individual autonomy should feed back into LMW analysis

· Surprisingly, it hasn’t happened yet – still have sex offense convictions grounded in LMW analysis
3. Public Welfare Statutes – one area where cts don’t read in a mens rea requirement

a) Line of cases where statute is silent on mens rea ( SL (no knowledge required)

· U.S. v. Balint (p. 248) – Δ convicted of selling opium derivative w/o realizing it was opium ( SL for public welfare purposes

(a) Assumption of risk when you go into drug trade business; Δ in better position to prevent such a thing from happening

(b) Public benefit and protecting innocent purchasers outweighs protecting potentially innocent people from being convicted

· U.S. v. Dotterweich (p. 248) – misbranding of Food ( SL
(a) In the interest of the larger good, burden of acting at hazard is placed on party (otherwise innocent) who is standing in responsible relation to the public danger

(b) Purpose of statute: to protect those who can’t protect themselves ; puts an extra burden on industry to take due care

b) Opposite finding:

· Morrisette  v. U.S. (p. 250): junk dealer converts old gov’t property w/ honest belief that it was abandoned

(a) CL / statutory interpretation: require guilty intent
(b) Congressional silence on mens rea in this statute, therefore will not be construed as making this type of conversion SL

(c) Appellant was prosecuted under a statute which makes it a crime to “knowingly convert” govt property. Ct held that the crime required mens rea as this is not a public welfare crime that has no reputational costs, etc.
c) Two rules emerge:

· Very strong presumption for mens rea for traditional offenses

· Strong presumption against mens rea for new offenses

4. Staples v. U.S. (p. 254) – Conviction of possession of unreg. firearm, though Δ didn’t know it was automatic was REVERSED
5. POLICY: Don’t apply a public welfare rationale (SL) to statutes defining a felony absent a clear statement from Congress

a) Don’t want to criminalize conduct of large numbers of people

b) Not a Public Welfare offense if statute is:

· Complex

· Easy to violate innocently

· Imposes stiff penalties
6. POLICY: Criticisms of SL

a) Fairness – no liability w/o culpability

· US v. X-Citement Video – problem w/ strict reading of statute is that every UPS person shipping pictures would be held liable

b) Utilitarian – over-deterrence – SL might increase % of careless people b/c careful people might not engage in activity at all

7. SL public welfare category: nontraditional regulatory offenses that are misdemeanors punishable by less than a year. Could apply to felonies, but only if the conduct Δ knows he’s engaging in is particularly dangerous (i.e., if you have a hand grenade, you should be on notice that it needs to be registered/inspected)

8. SL applies to laws relating to public welfare, where there is no corollary in the common law, and where the sentence is generally less than one year in prison
9. Justifications for Strict Liability: 

a) People would be stimulated to maintain high standards of care if they know that ignorance or mistake will not excuse them

b) Administrative efficiency/easy to prosecute 

c) “Is it better that ten young persons should be tempted to become drug addicts than that one innocent man should be convicted of being in possession of unauthorized drugs? (Goodshaw) 

d) In strict liability, while the actor couldn’t have avoided the specific action for which there was no mens rea requirement, he could have avoided the activity (sex, guns, etc.) altogether (Kelman)

10. Arguments against Strict Liability:

a) Violates fundamental principles of penal liability

b) No evidence that a higher standard of care results  

c) The argument that no stigma attaches does not withstand analysis

d) SL for business crimes would discourage legitimate activity that we would prefer to encourage. (Johnson)

e) There is no evidence that SL dissuades careless people from engaging in an activity. It might actually dissuade the most careful, as they are the most likely to not want to take on the extra risk. (Schulhofer)

f) Where there is a SL offense, it should not be a crime, but should be reduced to a violation, as culpability is the basis of the criminal law system. (MPC View)

11. Canada’s answer 
a) (Regina v. City of Sault Ste. Marie - 1978): There should be three categories of offenses. One with strict mens rea requirements, one with no mens rea requirements, and a third where there is no strict mens rea requirement, but a defendant may avoid liability by proving that he took all reasonable care. This third category should be the presumed category when the legislature doesn’t specify a mens rea.
M. Mistake of Law TC "Mistake of Law" \f C \l "3" 
1. Generally: mistake of law, even if reasonable, is not a defense
a) POLICY: don’t want to encourage ignorance of law (ignorantia legis)

2. Statutory Interpretations

a) CL: mistake of law is a defense

b) MPC: ignorance of the law is not a defense

· Belief that conduct doesn’t legally constitute an offense is a defense for prosecution of that offense if the statute or other enactment defining offense is not known to the actor and has not been published or otherwise been made available prior to the conduct OR

· Acts with reasonable reliance on official statement of law afterward determined to be invalid/erroneous( statute, judicial decision, administrative order/grant of permission, official interpretation of public officer charged with responsibility for interpreting, administering or enforcing law( preponderance of the evidence (entrapment by estoppel)

· Ignorance or mistake as to a matter of fact or law is a defense if [it] negatives the purposes, belief, recklessness or negligence required to establish a material element of the offense and  MPC 2.02(9)

· Mistake of law IS a defense if it negatives the mens rea required to establish a material element of the offense (§2.04(1))

· But knowledge isn’t an element of the offense unless definition of offense or Code explicitly so provides (§2.02(9))

· **small risk to public bc defense of reliance on public official/unawareness can only be used once 
c) NJ: mistake of law is a defense when actor makes good-faith effort to discover that his conduct is not illegal (much more liberal than MPC)

3. Exceptions to general rule of no defense
a) Honest mistake as to other law (i.e., other than law defining the offense)
· Regina v. Smith (p. 273) – Δ installed wall/floor panels, then damaged them while moving out, honestly believing they belonged to him (mistake re property law, which stated that it was landlord’s property)

(a) Not guilty; Δ has a mistake of law defense re (civil) property law

(b) Mistake of law regarding the law other than criminal law is a defense if that law is part of what defines this crime

· People v. Marrero (p. 267) – MofLaw of whether Δ qualified as a peace officer and therefore allowed to carry firearm
(a) No mens rea defense for MofLaw – Δ’s mistake was re the same law defining the offense
(b) Ct argument that allowing a mistake of law defense would encourage ignorance of the law… not very convincing

(c) NY Penal law – defense if mistaken belief founded on (1) a statute other than enactment (2) an interpretation of statute or law defining the offense officially made or issued by public official
b) Authorized Reliance
· Reliance defense is available only when the Δ acts in reasonable reliance upon an official statement of the law, afterward determined to be invalid or erroneous (MPC §2.04(3)(b))
· U.S. v. Albertini (p. 281) – Δ relied upon earlier reversal of his conviction for demonstrating in demonstrating again – reasonable reliance

(a) Gives meaning to the due process clause

(b) But, see US v. Rodgers where if there are conflicting views int eh courts, you have reasonable foreseeability that your acquittal might not be upheld on appeal and thus can’t reasonably rely on it


(i) Dissent here says this is a bad decision b/c it requires people to then look into the law of all circuits and be held back by unsettled law until SCOTUS settles it – could restrain conduct for years that could (in the end) be legal

c) Ignorance of the law

· Lambert v. California (1957)

· CA statute says if you have been convicted of crime punishable as felony in CA or elsewhere that would be punishable as felony in CA must register within 5 days of being in LA; if come into city 5 times within 30 days same applies( chief police of registering; each day fail to register= offense

· No mens rea included in statute or read in by CA( tried to use defense of mistake of law where had no idea duty to register
· Here there is not an affirmative act but a failure to act- when you act you should be on some kind of notice that alert you to the consequences of your deed like Balint and Dotterweich 

· Due process requires notice( when do something like buy gun should be on notice should register it but here no act required for registration just merely being in a city; NO reason why would inquire about registration

(a) Once found out about law not given any opp to comply

(b) HOLDING: In absence of opp. To avoid consequences of law or defend any prosecution brought under it mandates that if they didn’t know and no evidence of likelihood knew and ignored can’t be convicted b/c lacking due process 

· Dissent: court draws an arbitrary line between state’s requirement to do and not do- same lack of knowledge if peddling drugs maybe; TONS of legislation have requirements that put responsibility on you for non action- really going to strike all of those down??

· Bryant- fed judge didn’t instruct convicted sex offender needed to register if moved to another state- reversed b/c said Lambert was a law enforcement device and this was public safety measure( also said so well-known states have sex offender registration that should have inquired

· Allowed defense where court misled to believe action legal when wasn’t- couldn’t possess firearm during one yr period though couldn’t after 1 yr either- violates due process to require him to inquire further?? 

d) Problem- some courts will say as long as you know facts of offense can be held responsible though don’t know law preventing that offense but Posner: want people to familiarize themselves with the law but this doesn’t mean sitting in law libraries for days on end reading obscure codes( purpose of law is to bring about compliance with desired norms of behavior which is ill-served if keep law a secret( restraining order from wife also came with req. not to possess firearm but judge didn’t tell him that and convicted him anyway 

· Under MPC depends on how you view reasonably made available if has defense of law or not under 2.04(3)(a)
4. CA PENAL CODE REVISION PROJECT
a) Belief conduct doesn’t constitute crime is a defense if reasonable and 

· If mistake due to lack of knowledge of law defining crime: exercised all care which in circs reasonable person would do to ascertain law

· If due to misperception of meaning of law to conduct then:

(a) Acts in reasonable reliance on official statement of the law afterward determined to be invalid contained in statute, judicial decision, admin order, grant of permission or official interp. By public officer charged with doing so (interp, admin, enforcing law)

(b) Otherwise diligently pursues all means available to ascertain meaning and honeslty and in good faith concludes conduct not a crime under circs in which reasonable person also would conclude 

· Arguments for: protects reasonable mistakes but still gets people we want-- if conduct is clearly wrong- that alone would alert you to need inquire if there’s doubt; doesn’t encourage ignorance b/c have to show near exhaustive and diligent efforts 

· Arguments against: expensive and time consuming new defense, too easily fabricated, too easily manipulated by prosecutor who might not bring charges b/c acted with good faith and not harmful though should have known law 

b) **this is the minority view- mostly no defense for mistake of law!! Adopted by NJ and DE

c) Cultural Defense
· CA: 1 yr in jail for Japanese woman who drowned kids – tradition in Japan

· NY: acquits Chinese man who bludgeons wife b/c traditional way to dispel shame

· Pro-defense: (1) achievement of individualized justice (2) commitment to cultural pluralism

· Anti-defense: Vs in these cases get no justice – no protection of criminal laws; different discriminatory level of protection for Δs and less protection for Vs

(a) Defeats deterrence goals and thus anathema to another goal of system – to protect the least powerful members of society

5. Ultimately: whether MofLaw is a defense depends on the type of law the mistake is about

a) Mistake of law regarding penal/ criminal law are treated as mistakes of law and therefore NOT a defense, even if mistake is honest and reasonable

b) Mistake of law that characterizes attendant circumstances material to the offense are treated as mistakes of fact and it IS a defense (e.g., Smith; or if you know bigamy is a crime but make mistake re law defining when a divorce is final)

c) This rule really has bite in regulatory statutes (not as likely that ppl will make mistakes re legality of murder, e.g.)
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I. Introduction TC "I. Introduction" \f C \l "2" 
A. Elements of rape (as defined by the majority of states)
1. Intercourse (about half the states, including MD and NY, still require victim to be a woman)

2. Nonconsent – often encompasses resistance

a) People v. Warren (IL, 1983) – Δ carried off woman into woods, had sex with her

· because no nonconsent (no resistance, attempts to flee, etc.), no conviction

3. Force – means physical force

a) no lesser crime for nonconsent without force (i.e., force isn’t a grading factor)
4. Mens rea

B. Notes on Rape in general

1. 55-60% reported rapes are nonstranger; 54% go unreported; 66% unreported when acquaintance involved; 77% when former husband or b/f

2. High levels of underreporting b/c of victim blame- “asked for it” (way she was dressed, drinking involved, didn’t fight hard enough etc)

3. Differing views on what rape is: crime of violence which men subject to in relatively equal numbers or unwanted sexual intrusion? 

a) Women’s views on what is too much force differ from men’s b/c differing view on how much force is “normal” 

b) Not necessarily crime of violence but crime against autonomy- access to own body threatened( Schul 

C. Typical statutes defining rape

1. MPC 213.1 pg. 1117

a) Rape if sexual intercourse with female not his wife if:
· Force or threat of force (threat= death, serious bodily harm, extreme pain or kidnapping)
· Impaired her with drugs
· She’s unconscious
· Female less than 10 yrs old
· Felony of 2nd degree unless serious physical harm in course thereof to anyone or not acquaintance (+ no prior sexual liberties) in which case 1st degree 

b) Gross sexual imposition- third degree felony

· Male sexual intercourse with woman not his wife and
(a) Compels by any threat would prevent resistance by woman of ordinary resolution or

(b) He knows she suffers from mental illness with renders her incapable of understanding nature of conduct or

(c) He knows she’s unaware of sexual act being committed upon her or she submits b/c thinks husband by mistake 

2. California Penal Code 2005 (1950 version pg 297)

a) Rape act of sexual intercourse not with one’s spouse under any of the following circumstances:

· 1 Person incapable b/c of mental disorder or physical disability to give legal consent and is known or should be known to perpetrator

· 2 Accomplished by means of Force, duress, menace, fear of immediate and unlawful bodily injury on person or another (**duress and menace defined on pg 298)

· 3 Person prevented from resisting b/c of intoxication and status known or should be known by perpetrator

· 4 Person unconscious to nature of act and known to the accused

· 5 Submits under intentionally induced belief person is their spouse 

· 6 Accomplished against their will by threat to retaliate against them or other person and reasonable possibility will execute threat

(a) Threat of kidnap, falsely imprison, inflict extreme pain, serious bodily injury or death

b) Unlawful sexual intercourse with someone under 18 if sexual intercourse with someone under 18

c) Consent defined

· If consent at issue in prior section it is defined as positive cooperation in an act or attitude pursuant to exercise of free will- must act freely, voluntarily and have knowledge of nature of act transpiring

d) Rape of a spouse

· Sexual intercourse under any of circumstances 2, 3, 4, 6 above

e) Rape punished by imprisonment for 3, 6, 8 yrs- sex with minor max 4 yrs

3. NY Penal Law

a) Forcible compulsion- compel by use of physical force or threat express or implied which places person in fear of imminent death or physical injury to self or another person or that he or another will be kidnapped
b) Sex offenses lack of consent

· Element must be satisfied: sexual act must have been committed without consent 
· Lack of consent results from:
(a) Forcible compulsion
(b) Incapacity to consent
(c) In the case of rape in third degree must have clearly expressed did not consent and reasonable person in perpetrator’s position would have understood it as being non-consent 
· Deemed incapable of giving consent when

(a) Less than 17
(b) Mentally disabled
(c) Mentally incapacitated
(d) Physically helpless
(e) Committed to care of state/local correctional service or hospital and person employee there not married to them who should reasonably know of condition
(f) Client of doctor of sort and happens during professional capacity( for rape in third degree 
c) Sexual misconduct

· Engage in sexual  intercourse w/o consent- class a misdemeanor (1 yr max)

d) Rape in third degree

· 4 yr max- guilty when engage in sex intercourse

(a) With person incapable of giving consent by other factor than 17 yrs 
(b) With someone under 17 if you’re over 21
(c) w/o consent and reason for nonconsent some other factor than incapacity to consent
e) Rape in second degree

· 7 yr max- guilty when engage in sex intercourse 

(a) When over 18 and with someone under 15

(b) Other person incapable of consent bc mental disability or incapacity

(c) **affirmative defense if less than 4 yrs older than victim at time under this section

f) Rape in first degree

· 25 yr max- guilty when engage in sex intercourse
(a) By forcible compulsion

(b) Incapable of consent b/c physically helpless

(c) Less than 11 yrs old

(d) Less than 13 yrs and perp is18 or older 

D. Discrimination issues – not so much women as against men, but against certain classes of women

1. Certain kinds of women vigorously protected by law, and women in certain situations not really protected at all – tacit cultural exception that rape laws don’t apply to “loose” women

2. Gender biases underlying these biases – unfair to all women (reinforcing certain roles, denying to all women the option of having a sexual/social independence not denied to men)

3. Paternalistic

II. Actus Reus (Force, Nonconsent, Resistance) TC "II. Actus Reus (Force, Nonconsent, Resistance)" \f C \l "2" 
A. Actus reus requirement generally satisfied if Δ engages in intercourse with victim by force (or threat of force) and without her consent; some states require victim to have resisted
B. State v. Rusk (MD, 1981) p. 302 – question of reasonable fear on part of victim

1. After taking keys and coercing V to come up to apartment, D lightly chokes V.
2. Ct asks: could any rational trier of fact have found the elements here? Yes

a) Lack of consent generally proven through resistance or lack of resistance due to fear (how much fear is needed to negate the need for resistance that proves non-consent?! Fear of death, serious bodily harm or such high fear that would render her mind incapable of continuing to resist or that overpowers her so that she didn’t dare resist ( fear must be reasonable.

3. Intercourse must be committed by “force” or “forcible convulsion”
a) Abnormal physical force (must go beyond baseline of permissible force)
· w/o force there is no crime

b) Threat of physical force – in absence of force, imminent threat of great bodily harm will suffice, but only if reasonable

4. MD requires physical force
a) If threat to kill and choking were actually there, then it’s an easy case of rape – ct believes victim’s testimony and upholds conviction

b) But actions preceding choking (taking car keys, etc.) wouldn’t have been enough

c) Schul: ct should have focused on the actions that led up to threat/choking (events that led up to victim being in that situation – not enough to qualify as force)

5. Under MPC, D probably would not be convicted

6. MPC §213.1(1): rape requires force or threat of imminent death, serious bodily injury, extreme pain, kidnapping, etc.

a) MPC §213.1 (2): “Gross sexual imposition” only requires “any threat that would prevent resistance by woman of ordinary resolution”

C. Problems defining force

1. Try to draw lines between aberrant and typical male behavior. But in doing this, we lose the woman-defined definition of force ( what might seem typical to men doesn’t necessarily seen typical to women; sometimes it strikes a fear in women that men wouldn’t understand

D. Different standards of FORCE (different views of elements of rape)

1. Traditional view of force requirement – in the absence of force, nonconsensual intercourse traditionally was criminal only under special circumstances ( when the victim was below a given age, unconscious or mentally incompetent
2. Some jx eliminate the requirement of force and state explicitly that intercourse in the absence of consent is either rape or a lesser degree of sexual assault

3. Majority of states: require both Δ’s force and victim’s non-consent before an act of sexual penetration becomes a felony
E. Resistance Requirement
1. Often read into the statute

2. Only one state retains requirement that “victim resist to the utmost” but several require “earnest resistance” and many require at lease “Reasonable resistance”

a) Policy problem: while resistance can be probative on the issue of force/nonconsent, its absence may not ( i.e. some women “freeze”

3. Many states use resistance as probative of consent

4. POLICY: 

a) Against resistance req: CA repealed resistance requirement b/c grounded in distrust of women( can be probative of consent and force but might not be too if freeze( lack of resistance may prove primal fear and not consent ( don’t require resistance for other crimes like robbery putting self in danger 
b) For resistance req: people need to know what is lawful or not and this req marks bright-line between seduction and rape- could say when no consent and he knows then guilty but WHEN does he know? How? 
c) Resistance doesn’t increase chance of harm: 80% those who fought back avoided rape as opposed to 33% who didn’t fight; additionally less self blame, shorter recovery, less depression afterward if did resist
F. Reasonable apprehension, V’s fear must be reasonably grounded; not just an intimidating atmosphere, must be substantial

1. People v. Warren p. 310 – big guy carries girl off into woods; she doesn’t say no, but you would think circs raise fear but not guilty

2. court says if circumstances show resistance to be futile or life endangering or if they are overcome by superior strength or paralyzed by fear, useless resistance is not required

3. But, if the above circumstances don’t apply must exhibit affirmative non-consent or else it is considered consent b/c it conveys the impression of such

a) Reasonable fear – must ensure that the perpetrator knows (needs mens rea and culpability) ( query whether reasonableness still means perpetrator knows of non-consent – maybe the fact that he “should know” is enough for a conviction of this magnitude

G. Expanded definition of force – implicit threats

1. State v. Alston – wasn’t enough to push wife’s legs apart to constitute force

a) Here, they completely disregard prior actions  - maybe what led up to this point made her not resist – she cried (a reaction that exhibits fear), which enumerates the prior force and compulsion – emotional and physical beatings were the force here.

b) How do define a reasonable woman? By man’s terms or woman’s terms? Gives men free reign to exploit women’s passivity with force requirement

c) Feminist view: Can’t use rape law to safeguard women’s personhood and choice – overprotection risks enfeebling instead of empowering women

H. Coercion (nonphysical threats): goes to non-consent and not force requirement b/c force must be physical
1. State v. Thompson p. 311 – HS principal threatened no grad if no sex; not force and therefore not rape b/c court didn’t want to stretch the definition of force to include intimidation, fear or apprehension.
2. Disjunction between goals of rape law and goals of force requirement:

a) Force element traditionally furthered policy of physical protection and evidentiary function; freedom of sexual choice is primary value served by criminalization of rape ( since freedom of choice harmed just as much by economic or emotional power, should punish for this, too

3. Possible Solution:
a) MPC – two branches: rape [213.1(1)] and gross sexual imposition [213.1(2)]

· GSI sets up a 2-pronged test:
(a) Is the proposal an offer or a threat?

(b) Would a woman of ordinary resolution resist it?

b) PA statute- rape= compulsion by physical intellectual moral emotional or psych force- either express or implied( upheld conviction for using feelings for him to gain consent 

c) Schulhoffer: conclusions about coercion should not turn on the degree of pressure but on the legitimacy of the proposal itself—sexual intimacy is integral part of romantic relationship so to threaten to cut off rel. without sex might be legit. As where producer offering movie role for sex wouldn’t be 

· Sexual autonomy threatened if impose burden 

d) Men continue to use economic superiority to gain sexual advantages v. women use sexual superiority for gains too
I. Eliminating the Force Requirement

1. M.T.S. p. 318 standard (NJ only) – no force required beyond the sex act without consent

a) FACTS: her claim that she was asleep and woke up with him having sex with her and slapped him and told him to get off; his claim she asked him for sex and they did it and then she decided against it- as soon as said get off did
b) Differing views on force: force used to overcome non-consent or sexual penetration coupled with non-consent 
c) WHY NO ADDITIONAL FORCE: shift view from victim’s behavior to defendant’s conduct; eliminate burden on victims to prove non-consent 
· MPC compels to submit language in gross sexual imposition etc. require more than token resistance but NJ didn’t accept this!! 
d) Physical force is satisfied if D applies any amount of force against another in absence of what reasonable person would believe to be free and affirmative permission 

e) Fact sensitive
2. Responses to NJ

a) Grading: WI makes sex without consent but no force req. 3rd degree sex assault- 10 yrs imprisonment 
J. OTHER COUNTRIES: M.C. v. Bulgaria p. 324

1. Force = direct violence or placing victim in such a situation where she could see no other solution than to submit against her will

2. Force reduces danger of erroneous convictions—objective evidence of non-consent and perhaps more importantly affirmative evidence of intent of perpetrator

a) Not distrust of victims but distrust of juries why need rule- consent messy sometimes, shifting, hard to figure out state of mind.. most crimes are different when there is consent or no but act of sexual intercourse with or without consent is the SAME- need something to show criminal sexual intercourse
K. Policy for force requirement:

1. We need some sort of external standard to (1) indicate the woman’s subjective state of mind as either consent or non-consent and (2) ascertain the man’s intentions
L. Approaches to NONCONSENT
1. Traditional approach: required both subjective unwillingness and objective manifestation of same; physical resistance was necessary in light of game playing (no means yes) minority view today
2. Totality of circumstance approach- saying no plus other behavior 
3. No always means no- verbal resistance alone is enough
4. Anything other than affirmative permission by words or conduct is non-consent-  if verbal resistance or passive or silent or ambivalent  (NJ) (WI) 
5. NY- must clearly express no consent and reasonable person must understand it as non-consent 

M. POLICY behind which view to take

1. Not always so easy as no means no approach would have us believe- says no, kisses, says no, kisses- confusing- at a point would think clear unequivocal no but totality of circumstance 

2. No should be sufficient but jury must believe she actually said no

3. SCHUL: athlete example with anesthesia- confused, fast, uncertain, does it without consent- should think about rape like this too b/c not necessarily crime of violence but crime against autonomy( non-consent is anything that is not an affirmative expression of willingness 

4. Must have affirmative consent b/c of men’s inability to correctly interpret women’s signals of non-consent 
N. Lacking capacity to consent
1. Maturity
a) Social goal of deterring teen pregnancy and risk of implicit coercion 
b) Problem of being overly protective and blocking meaningful sexual relationships (esp. when mentally ill)
2. Incapacity by drugs/alcohol 

a) Severely incapacitated but usually need to have been one to administer drugs or alcohol
· MPC §213(1)(b) p. 335: liability only when

· The Δ has administered an intoxicant

· Without the victim’s knowledge

· And for the purpose of preventing resistance

b) Less sympathetic when she chose to drink- problem with equating drinking with willingness to have sex 
· Some states will now allow drinking to invalidate consent ie Giardino- no consent if wouldn’t have had sex w/o alcohol whether or not she consumed it willingly 
O. Requirements of RESISTANCE
1. About half the states still have requirement that victim “reasonably resists” (by Σ or by judicial construction of ‘force’)

2. In most states – have to show that there was a threat, and that a woman of ordinary resolution would have been prevented from resisting

3. More often read as implicit in elements of force or nonconsent
P. Deception
1. Fraud in the inducement = valid consent
a) People v. Evans (p. 337): naïve college student tricked into having sex (sob story about relationships). Even if the V felt threatened, the controlling state of mind must be that of the speaker b/c the criminal intent of Δ must be shown beyond a reasonable doubt. Not Guilty
· HOLDING: even if deception in INUDCEMENT if there is consent for action and there is no rape- seduction compels consent by artifice, deception, flattery, fraud or promise
b) Boro v. Superior Court (p. 339): Δ claimed that woman needed to have sex with him to treat a disease. Consent induced by fraud = consent
2. Fraud in the Factum = normally not valid consent
a) Majority of states believe that impersonating a spouse = not valid consent
b) If fraud is about the sex act itself, consent is NOT valid ( fraud in the factum
· e.g., if doctor said he needed to penetrate her with a surgical instrument, but used his penis instead

3. Policy: wouldn’t allow false material to obtain personal property so why allow false material to obtain sex

III. Mens Rea TC "III. Mens Rea" \f C \l "2" 
A. MINORITY MASS/PA SL on mistake of fact re: consent (none allowed)

B. Commonwealth v. Sherry Mass. (1982)
1. FACST: nurse with doctors going to Rockport- protested but then went volitionally; when got there asked to be taken home- carried her into home; disrobed selves and she verbally protested; tried sex and she protested; kept at it- physically numb and they had sex with her
2. JURY: Δs had sex w/ her by force and against her will; she wasn’t required to physically resist- enough to convey lack of consent is honest and real and how their acts affected her ability to resist 
3. COURT; judge refused to give instructions specifying Δ needed actual knowledge of P’s lack of consent ( argument of mistake of fact re: consent not raised so didn’t go into it; when victim says no we will assume you should know she isn’t consenting to the point at which you assume the risk if you go on; mens rea needed is knowledge that she said no
C. Commonwealth v. Fischer Penn. (1998)
1. FACTS: College kids differing accounts- made out or had violent sex 1st encounter; 2nd encounter he locked the door, pushed on bed, held wrists; she said no; he said “I know you want it, no one will know where you are”- blocked her exit- kicked in groin and left; his account- no, no means yes, no, you want it, no I don’t, let her go

2. JURISDICTION: definition of forcible compulsion: compulsion by use of physical, intellectual, moral, emotional or psych force express or implied 

3. COURT: binding case law: refuses to create a defense of D’s mistaken of fact (mistaken belief) that victim was consenting when an individual uses force or threat of force to have sex with someone not his wife( leave to legislature
4. DATE RAPE: maybe instruction with date rape without physical force

D. Commonwealth v. Simcock Mass (1991)
1. COURT: no instruction on defense of reasonable mistake re: consent and not ok even if reasonable- SL like mistake re: age is no defense to stat. rape 

E. WHY NO MISTAKE OF FACT

1. Force requirement takes care of takes care of showing subjective culpability 

2. ARGUMENT: when you open up force to be very broad= implicit threats, may not be aware of non-consent or even force 

3. PROBLEM: either actus reus is hard or mens rea is hard( if expand definition of force so actus reus is easy to prove then will want to make it easier for mistake of fact re: consent; if harsh toward mistake of fact and mens rea then will open up more what counts as force 

F. MAJORITY VIEW re mistake of fact and consent: (if honest and reasonable)

1. Allow it as long as honest and reasonable (CA, NJ)

2. HOW DO WE DEFINE REASONABLE?

a) Problem with conflicting views of what consent is (see Schul/consent defined below) women’s reasonable mistake diff from man’s- if he thinks consenting might persist and she may be so scared doesn’t resist

b) HOW to respond to gender gap? No means no standards??

· One dude: women’s actions DO differ from no means no so if eliminate mistake of fact defense convict innocent people( more important to change social convention than to do justice in individual case? 

· Mackinnon: often times b/c of divide women are raped but not by rapists- what to do? Honest men, violated women- criminal system tends to lean toward rape didn’t happen—must redefine what definition of consent is to know what is reasonable! Might not need mistake defense if more clear about this 

G. ENGLAND’s view

1. Must prove he knew no consent or reckless re: consent (proceeded without caring if he had consent)( no mistake available b/c need intent to be convicted and either you had the intent or you didn’t 
H. VERY MINORITY ALASKA 

1. No requirement of resistance at all by victim in this juris. ( high risk of convicting innocent people but leg. Countered this with shift to D’s view of totality of circumstance( must prove recklessness of D toward P’s consent 
I. CONSENT DEFINED

1. SCHUL: mistake of fact not really about mens rea- intent- it’s about how we define consent- does no mean no? does no mean yes? Conception of what a reasonable mistake is stems from what effect you think no should have 
2. Once find one party telling the truth seems like inevitably there is no room sometimes for mistake of fact because then clear no consent( should we have room for parts of both stories to be true?
J. NEGLIGENCE and rape

1. Need actual subjective awareness of non-consent for all other crimes- if consent then not crime of larceny, burglary etc. but here no defense 

2. Rape is sufficiently terrible crime as killing need to provide extra incentive to take care by holding liable for negligence

K. REFORM- how to fix the problem!?

1. Public discussion/education?
2. Statutory schemes to address?
a) Proposed model statutes:
b) Sexual assault: felony of the 2nd degree if
·  uses physical force or threat of physical force to compel another to submit to sexual penetration
· Commits act of sexual penetration with another when knows under 13
· Guilty of aggravated sexual assault- felony of 1st degree if violates a with weapon or violates a and causes serious bodily harm to victim
c) Sexual abuse: felony of 3rd degree, guilty if commits act of sexual penetration with another person when he knows he doesn’t have their consent
· Consent here means at the time of the act of penetration there were actual words or conduct indicating affirmative, freely given permission to sexual penetration
· Consent is not freely given when
(a) V is physically helpless, mentally defective or mentally incapacitated
(b) At least 13 but less than 16 and actor at least 4 yrs older
(c) V at least 16 but less than 18 and actor is a parent, foster parent, guardian, or other person with supervisory or disciplinary authority over victim
(d) V on probation or parole or is detained in a hospital, prison or other custodial institution and actor has supervisory or disciplinary authority
(e) Actor obtains consent by threatening to
(i) inflict bodily injury on someone to her than victim or to commit other criminal offense
(ii) accuse anyone of criminal offense
(iii) expose any secret tending to subject any person to hatred, contempt or ridicule or to impair the credit or business repute of another person
(iv) take or withhold action as an official or cause an official to take or withhold action
(v) violate any other right of victim or inflict any other harm that would not benefit actor
(f) Actor engaged in providing professional treatment, assessment or counseling for stuff substantially overlapping when penetration occurs
(g) Obtains consent by saying penetration for purpose of medical treatment 
(h) Obtains consent by misleading that they are someone else who victim has previously been intimate with or by representing victim in danger of physical injury or illness
d) Culpability
· Recklessness- if knowledge is required by above, can be met by proof that at time of conduct actor was consciously aware of substantial and unjustifiable risk fact in question existed
· Criminal negligence- if he wasn’t consciously aware of some risk can be convicted anyway if prosecution proves his failure to appreciate that risk involved a gross deviation from standard of care that reasonabke person in his position would perceive. If convicted of sexual assault w/ criminal negligence( felony of 3rd degree; if sexual abuse w/ criminal negligence( felony 4th degree
3. IMPACT OF REFORM

a) Empirical studies show little effect on rape reporting, complaints & conviction rates
b) Comparative studies btwn states with extensive reform and those w/o( little differences; Michigan had little more reporting and no state had higher conviction rate( perhaps still applying law through lens that is male-biased 
c) Symbolic message more important than instrumental change? Appropriate to use law and criminal law to change social norms? 
d) Other alternatives to help victims: improving protective orders v. offenders, protection of employment and educational rights once sexual assault has occurred there, victim compensation funds, tort suits v. offenders
· Ex post remedies as opposed to ex ante prevention?? Good?? Deterrence? 
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I. Introduction TC "I. Introduction" \f C \l "2" 
A. Homicide law deals mostly with grading issue – culpability isn’t as big an issue in this area

B. Types of homicide statutes

1. Modern (e.g., MPC, NY – about 1/3rd of the states) ( codification of norms re homicide

2. Traditional (e.g., CA) ( retention of common law conceptions of homicide

a) see PA Σ cited in Carroll below (p.398) – lifting common law language

C. Requirement of malice aforethought – generally means at least RECKLESSNESS

D. Definition: killing of a human by a human- murder, manslaughter, suicide, infanticide
1. Common law: murder and manslaughter are felonies not defined by statute( 1. murder definition: unlawful killing with malice aforethought; 2. manslaughter definition: unlawful killing without malice aforethought 
a) Malice aforethought: not really pre-meditated- just means desire right before act even is enough- need SOME desire 
b) Historically- homicide came in two forms- 1. malice aforethought 2. out of a sudden quarrel( not encompassing enough

c) Common definitions of murder:
· Killing one with intent to do so w/o provocation or on slight provocation although no premeditation in traditional sense of the word
· Killing by act intended to kill another
· Killing by an act intended to kill though not intended to kill anyone particularly as if one through bomb into crowd 
· If death results from act which intended to do no more than cause grievous bodily harm( strike one on head with crow bar
· If one kills another by intentional act which knows to be likely to kill or cause grievous bodily harm and didn’t necessarily intend to do either and can even be either recklessly indifferent to results or desire that no harm result
E. Common law framework (note: many states retain common law conceptions in homicide, even if adopted MPC in everything else)

1. murder 1 = malice (intent to kill) + willful, deliberate, and premeditated

a) OR, malice (intent to kill) + enumerated felony

2. murder 2 = malice (intent to kill)

a) OR Malone-style recklessness (great disrespect for human life)

b) OR commission of felony that is inherently dangerous to human life (independent of intent to kill)

3. voluntary manslaughter = passion + adequate provocation

4. involuntary manslaughter = gross negligence

a) OR commission of misdemeanor (in cases that still apply this rule)

F. CALIFORNIA PENAL CODE pg 375

1. murder defined section 187

a) unlawful killing of a human being or fetus with malice aforethought (fetus except when legal abortion) 
2. malice defined- express and implied

a) express: when there is manifested a deliberate intention to unlawfully take away life of fellow creature; implied: when no considerable provocation appears or when attendant circumstances show an abandoned and malignant heart 
b) when shown that killing resulted from intentional act as defined above (with malice express or implied) no other mental state is needed to establish mental state for malice aforethought ( neither awareness of obligation to act within general body of laws regulating society nor acting despite such awareness is included (ie malice aforethought satisfied whether or not you knew the law and whether or not you disregarded that knowledge)
3. degrees of murder

a) first degree- among other things “willful, deliberate and premeditated” 
b) second degree
c) to be “willful, deliberate and premeditated” not necessary to prove D reflected on gravity of act
4. manslaughter
a) unlawful killing of another without malice
· 1. voluntary- intent or recklessness + sudden quarrel or heat passion 
· 2. involuntary- unlawful non-felony, lawful act which might produce death in unlawful manner, w/o due caution or circumspection—criminal negligence 
· 3. vehicular
G. MPC framework §201.1-210.4 p. 1112
1. Murder (210.2) first degree
a) Purposive homicide; OR
b) Knowing homicide; OR
c) Reckless homicide w/ extreme indifference to human life; OR
d) Such recklessness is presumed if committed during a felony
2. Manslaughter (210.3) second degree
a) Reckless homicide
b) Murder with extreme mental or emotional disturbance
3. Negligent Homicide (210.4) third degree 
a) Homicide committed negligently
II. Intentional Killing TC "II. Intentional Killing" \f C \l "2" 
A. Premeditation TC "Premeditation" \f C \l "3" 
1. Many courts suggest that some premedication is required, and simultaneously hold that “no time is too short” for the necessary premeditation to occur.
2. Commonwealth v. Carroll p. 381 – Δ claimed irresistible impulse to kill wife after long history of nagging and “sadistic” behavior towards Δ and children, remembered gun above bed and shot her twice in the head
a) State of mind: five minutes since last remark and shooting twice in the head thought of hurt kids, thought of the gun, not sure whether felt hand move- next thing remembers is holding gun after shot- didn’t realize- smelled blood first; not sure if aware and intended; doctor testified impulsive automatic reflex type of homicide- if had to load gun wouldn’t be able to do it 

b) Statute: murder by poison etc or willful, deliberate and premeditated killing or perpetrated while committing another crime= 1st degree; all others= 2nd degree 
c) ISSUE: is evidence sufficient for anything higher than second degree murder? Does good character + medical expert testimony that not premeditated or intentional require second degree only?
d) COURT: specific intent to kill can be found from words, conduct or attendant circumstances together with all reasonable inferences from that and may be inferred from intentional use of deadly weapon on vital part of another( here clear remembered gun, deliberately took it down and fired two shots
e) HOLDING: premeditation need only be a second before the killing if intentional, willful, deliberate and premeditated; evidence showing lack of premeditation like time and place of crime, difficulty of moving body etc jury question( such circumstances don’t negate premeditation; irresistible impulse is considered voluntary for sake of murder grading;

f) Premeditation= intent to kill

· Another case Young v. State- premeditation and deliberation may be formed while pressing the trigger that fired fatal shot
· Note: Later Penn decisions say  premed and deliberation met when conscious purpose to bring about death( elaborateness of design to kill doesn’t matter 

· Carroll conflates 1st and 2nd degree murder
3. Arizona definition of premeditation: acts with either the intention or knowledge that will kill another human being when such intention or knowledge precedes killing by any length of time to permit reflection( proof of reflection not needed but no premed when instant effect of sudden quarrel or heat of passion 

a) UNCONSTITUTIONAL b/c violated due process- A&C- need proof of actual reflection or else no diff. btwn 1st and 2nd degree murder

4. State v. Guthrie (WV, 1995) p. 386 – Δ dishwasher stabbed co-worker in heat of moment

a) Δ shown to have psychiatric problems (panic attacks, personality disorder, etc.); testified to suffering a panic attack as a result of victim’s taunting

b) ISSUE: was instruction wrong re: murder? Instruction: intention to kill need not exist for any length of time just needs to come at time of killing or before to be deliberate, willful and premeditated (intent need only to exist for instant)
c) COURT: premeditation is different than the intent to kill – must be some period between when form intent to kill and killing which indicates killing by prior calculation and design( opportunity for reflection on intention to kill after formed must consider and weigh decision to kill to be premeditated and deliberate otherwise spontaneous and non-reflective= 2nd degree murder 
d) DECISION: reverse and remand
e) POLICY: judges resist idea that minimum sentence for someone in Guthrie’s position would be life without parole

f) Premeditation = reflection
5. People v. Anderson (CA, 1968) p. 389 – 10-yr-old girl stabbed 60 times; no evidence of premeditated murder ( shows the flaws of premeditation standard
a) Jury considered: (1) planning activity; (2) Δ’s prior relationship/behavior w/ victim that might indicate a motive to kill; and (3) evidence regarding the nature or manner of the killing which indicate a deliberate intention to kill according to a preconceived design

b) Convicted for M2 only, given no showing of premeditation – explosion of violence rather than a preconceived design to kill

c) Here said no premeditation( blood all over walls, mopped kitchen, 60 stab wounds b/c no motive and stab wounds looked like explosion of violence 

· POLICY: do we want results like Anderson? Impassioned decision to kill less culpable than dispassionate? Premeditation misses the moral importance of the motive for homicide

d) Schul: this case shows that premeditation shouldn’t be the only distinguishing factor between M1 and M2
6. State v. Forrest p. 390 – Δ kills father in hospital w/ a single shot. M1
7. Premeditation as a determinative factor

a) Deterrence argument – more punishment for crimes of passion won’t work to deter such crimes, better to have a rule that deters the deterrable homicides

b) But in terms of the various goals of criminal sanctions, premeditation isn’t a sufficiently consistent/accurate std to be the only deciding factor in grading murder
· Δ in Anderson gets off with just a M2 conviction

· Δ in Forrest (loving son deliberately and emotionally kills his suffering father) gets M1; probably less morally culpable
c) Goes to the rules vs. standards discussion – rules will inevitably be over-inclusive or under-inclusive, but for criminal law, we need clear rules to control discretion

8. Categories: M1 is intentional killing, M2 is recklessness

9. MPC rejects premed and deliberation as greatest deserving of punishment

a) Impulse and deliberation not enough to distinguish mitigated sentence( prior reflection= tortured soul not necessarily extreme depravity( lots of reflection could prove this is way abnormal for person (think killing terminally ill) v. sudden killing b/c SO depraved need no reflection
10. MPC: only one category for murder

a) Purpose, knowledge, or high recklessness

b) Looks to heinous or aggravating standards for 1st degree murder

B. Provocation TC "Provocation" \f C \l "3" 
1. Girouard v. State p. 390: “you’re a lousy fuck” then husband stabbed wife 19 times. M2.
a) Provocation = must be calculated to inflame the passion of a reasonable man and tend to cause him to act for the moment from passion rather than reason

b) TRADITIONAL PROVOCATION factors: extreme assault or battery, mutual combat, D’s illegal arrest, injury or serious abuse of close relative, sudden discovery of spousal adultery

c) PROVOCATION needed: calculated to inflame passion of a reasonable man and tend to cause him to act from passion rather than reason( reasonableness as defined by the “well-defined classes” above in traditional view 

d) HOLDING: social necessity dictates words are not enough for mitigation of murder to manslaughter by provocation
2. Maher v. People p. 392: Δ knew wife went into woods to cheat on him, Δ killed man
a) Here, words were enough because it told of sexual infidelity
b) POLICY: ending domestic dispute by killing opens too many doors not willing to open- too many opps for words- slippery slope

c) CHANGE: soften to allow words sometimes when evidence of acceptable provocation 

d) Sexual infidelity as provocation ( Cts that permit killings immediately following discovery of sexual infidelity to qualify as heat of passion defense sometimes interpret the boundaries of this category narrowly. Provocation defense available only when…

e)  Δ discovers wife in sexual intercourse, not other types of sexual contact Dennis v. State p. 398
f) Couple is legally married. State v. Turner (AL, 1997) p. 398

3. Homosexual advances as provocation (some cts. allow defense when a man killed in response to an unwelcome, though nonviolent, homosexual advance (many don’t though)

4. Cooling time ( CL view is that too long a lapse between provocation and the act of killing will render the provocation inadequate as a matter of law.

a) US v. Bordeaux (8th Cir, 1992)  p. 399– Δ told at a party that V had raped Δ’s mother 20 years earlier; Δ severely beat and then later killed V
b) Most cts refuse to allow a “rekindling” argument

c) Some cts allow jury to decide whether sufficient cooling period has elapsed

· People v. Berry (CA, 1976)p. 400 – provoked Δ waited for V in her apt for 20 hours before killing her

(a) Jury found Δ’s heat of passion resulted from a long-smoldering prior course of provocative conduct by V, aggravated rather than cooled with passage of time

5. Vs other than the provoker (sometimes a defense, but is this okay if the policy behind the defense is to mitigate partially justified killings? Or does this suggest the policy is that it’s a partial excuse?
a) State v. Mauricio (NJ, 1990)p. 400 – bouncer violently ejected Δ from bar; Δ mistook a patron for bouncer in alley, shot him
· Trial ct erred in not giving a provocation instruction to jury

· Reasoning: “once an accused loses his self-control it is unreal to insist that this retaliatory acts be directed only against his provoker
b) Rex v. Scriva – dad goes after driver that hits his daughter w/ a car; bystander intervenes and is stabbed = murder

c) People v. Spurlin – Δ kills wife and then kills sleeping son = murder

6. Δs who elicit provocation ( some states explicitly disallow
7. People v. Casassa (NY, 1980) – Δ ex-boyfriend obsessed with V; after a few casual dates, V rejected Δ, causing EED that resulted in Δ bringing knife to stab/kill her

a) STATUTE: defense to second degree murder where D under influence of extreme emotional disturbance for which reasonable explanation or excuse (manslaughter provision of MPC similar- only difference is affirmative defense places burden of proof on D)

b) EED DIFF FROM HEAT OF PASSION( not immediate necessarily rather can be significant mental trauma affecting mind for substantial amount of time, simmering and then inexplicably coming to force 

c) MPC EED defense: 1. must have acted under extreme emotional disturbance SUBJECTIVE 2. must be reasonable explanation for excuse for such disturbance – person in his shoes under circumstances as he believed them to be OBJECTIVE
· Takes into account personal handicaps and external circumstances (blindness, extreme grief etc) but NOT idiosyncratic moral values( test is what would arouse sympathy in ordinary citizen 

d) Affirmed conviction b/c reasonable person wouldn’t respond in this way even in his circumstances

8. MPC approach – extreme emotional disturbance
a) Two principle components
· (Subjective) is there evidence of an actual EED?

(a)  Note: EED doesn’t require triggering event (cf. Elliot, Δ had lived with fear of brother for years)

· (Objective) if so, was there a reasonable explanation/excuse for such EED?

(a) If there was EED in fact, question of reasonableness goes to jury
b) MPC approach more flexible, more inclusive

· Allows the euthanasia evidence to go before a jury (e.g., Boyle: Δ killed partner b/c suffered from extreme pain)
· But might allow ridiculous things (e.g., Walker: Δ provoked b/c drug dealer refused to supply him)

9. Reasonable Person Standard – required in all approaches to provocation defense

a) MPC: from the viewpoint of a person in the actor’s situation under the circumstances as he believes them to be

· Takes into account battered women, mental handicaps, but then where to draw the line w/ standards of self-control? (e.g., Morhall: Δ addicted to sniffing glue)

b) Question is whether actor’s self-control can be understood in terms that arouse sympathy in the ordinary citizen

c) Schul: look at what degree of self-control is fair to expect

III. Reckless and Negligent Killing TC "III. Reckless and Negligent Killing" \f C \l "2"  ((involuntary manslaughter))
A. Common law approach – criminal negligence
1. Commonwealth v. Welansky (MA, 1944) p. 411 – nightclub fire resulted in stampede and several deaths; exits were blocked or poorly marked; owner was in the hospital at the time

a) Jury was instructed on recklessness standard (to constitute wanton or reckless conduct – as distinguished from mere negligence – grave danger to others must have been apparent and the Δ must have chosen to run the risk anyways.
· AND: even if this particular Δ so stupid/heedless as to not recognize the risk, awareness would be imputed to him if ordinary man in same circs would have realized the danger ( this is a negligence standard
b) Wanton and reckless conduct requires a high degree of likelihood of injury
c) Ct says Δ doesn’t have to actually be aware of risk to be criminally liable

· The extra element between involuntary manslaughter and civil negligence is the degree of risk – substantial departure from behavior of ordinary man

d) Is B >>> PL?  (idea of gross negligence, high and unreasonable risk of death)

e) Should Δ have been aware of this risk?

2. Criminal negligence is hard to define but basically = recklessness

3. Contributory negligence ( deceased’s contributory neg or other misconduct isn’t a defense

B. MPC approach – criminal negligence

1. Two crimes: manslaughter and lesser crime, negligent homicide, distinguished by whether Δ was aware of the unwarranted risk he was creating

a) Negligent homicide= should have been aware of substantial and unjustifiable risk conduct could kill another and failure to perceive it is gross deviation from reasonable person considering nature and purpose of action and circumstances known to him
b) Manslaughter= reckless= disregarded substantial and unjustifiable risk conduct would cause death of another- gross deviation of standard of reasonable ordinary man considering his nature and purpose of conduct and circumstances known to him 

2. People v. Hall (CO, 2000) p. 415 – reckless manslaughter(skier going too fast hits and kills someone 

a) COURT: found more likely than not conduct would kill not necessarily enough to say not reckless- depends on circumstance( here: likelihood? increased b/c bad technique, speed; justified? Enjoyment of skiing doesn’t justify endangering others gross deviation from standard of ordinary person? So fast, so little control, statute involved giving duty to avoid collision, long periods of time not merely lapse of control conscious disregard? Knowledge and training ( COULD find guilty not necessarily WOULD 

3. State v. Williams (WA, 1971) – NA parents didn’t realize how sick baby was, didn’t get medical help; baby died ( objective vs. subjective standards of liability

a) WA statute said only ordinary negligence required for criminal liability

· Holding: failure to obtain medical care = ordinary negligence = criminal liability, under state statute

b) Question of when duty to obtain medical care was triggered

· The problem was of parents’ lack of knowledge – should the reasonable person standard to reflect socioeconomic class, etc.?

c) HOLDING: statutory manslaughter can be found with mere ordinary negligence 
d) CHANGES: now have reckless manslaughter and criminal negligent homicide 

e) POLICY on objective standard for awareness of risk:

· POSITIVE :

(a) Holmes: general standard  of negative limits of conduct for the community is in the interest of the safety of all( even if thinks going to do well with kerosene soaked on person 

(b) If know conviction and sentence and punishment may follow conduct that inadvertently causes improper risk may be supplied with motivation to TAKE care (MPC)

(i) Rejects individualized standard(look at reasonable person in his situation blind, or if had just been hit, suffered heart attack, consider but DON’T consider intelligence, heredity or temperament 

(c) Another view: shouldn’t look @ if didn’t perceive risk but WHY didn’t perceive risk – what they have chosen to care about and perceive – THIS is what makes culpable- father rushing to hospital v. teenager showing off running red light

· NEGATIVE:

(a) How can punishment for inadvertence serve to deter?? (utilitarian argument)

(b) Must look at person’s ability to comply with objective standard- if not ABLE to comply with this standard shouldn’t be held responsible plus we all make mistakes (retributive argument)

(i) Counter: how are we to know ability to comply? 

f) MPC rejects a fully individualized standard but some elements of this standard are permissible b/c it takes into account “the care that would be exercised by a reasonable person in (the actor’s) situation.”

· MPC comment to §2.02: heredity, intelligence or temperament of the actor would not be held material in judging negligence, and could not be without depriving the criterion of all its objectivity…

C. Commonwealth v. Malone (PA, 1946) p. 46 – boys playing Russian Roulette

1. At CL, what distinguished murder from other killing was malice (“any evil design in general; the dictate of a wicked, depraved and malignant heart”). Gross negligence = malice

2. Here, the act was done in reckless and wanton disregard of the consequences which were at least 60% certain to kill

3. Unintentional Murder ( malice is implied: specific intent to take life is needed for first degree murder but when act intentionally and with reckless disregard where must reasonably anticipate death of another= malice and murder not manslaughter 
4. MPC treats unintended killing as murder when committed recklessly and under circumstances manifesting extreme indifference to the value of human life--- imputes purpose or knowledge
IV. Felony-Murder Rule TC "IV. Felony-Murder Rule" \f C \l "2" 
A. FM Rule: if Δ is engaged in the commission of a felony that is inherently dangerous to human life, Δ will be liable for any deaths resulting from the felony so long as those deaths do not merge

1. Regina v. Serné (UK, 1887) p. 435– Δs willfully set house on fire, resulting in death of the young son of one of the Δs

a) Willful murder is unlawful homicide w/ malice aforethought; Malice aforethought is:

· (1) the killing of another person by an act done w/ an intent to commit a felony; or

· (2) an act done with the knowledge that the act will probably cause the death of some person

b) CT: Any act known to be dangerous to life and likely in itself to cause death, done for the purpose of committing a felony which causes death, should be murder
c) If Δs proven to have set fire and boy killed as result, then Δs guilty of murder

· note: here, no clear proof that Δs actually set fire, so not-guilty verdict

2. People v. Stamp p. 438 – fat man has heart attack after robbery b/c of fright. Δ is guilty so long as death is a direct result; take your victim as you find him( no forseeability needed for WAY death comes about just must have had something to do with your felony

3. Mens Rea: Malice is proven by the commission of the felony itself- just need mens rea for the felony

a) if felony is one of the “magic” felonies enumerated by statute, Δ is guilty of M1

b) if not enumerated, but meets “inherently dangerous” test, Δ is guilty of M2

4. Causation: Δ’s conduct must be but-for cause and proximate cause

a) FM dispenses w/ mens rea requirement but keeps actus reus and causation requirements. Result must be natural/probable consequence of Δ’s action OR must have been foreseeable

b) King v. Commonwealth (VA, 1988) – Δ and co-pilot transporting pot when plane crashed; Δ can’t be convicted of F-M b/c felony of transporting pot made it no more likely that Δ would crash plane

5. Purpose of F-M: to deter felons from killing negligently or accidentally by holding them strictly responsible for killings they commit

a) BUT if can’t deter people from negligence- at most can deter people from committing crimes in which this result is likely- why not then up punishment for these crimes and try to deter THEM and not resulting homicide  

6. Goal of F-M: to encourage greater care in the performance of felonious acts

7. Distinctions between FMR and recklessness

a) Lower degree of recklessness required for FMR

b) FMR doesn’t require conscious awareness of the risk (no foreseeability)

c) Not a jury question – once Δ is found to have committed a felony inherently dangerous to human life, judge automatically finds him guilty of felony-murder

8. POLICY
a) Pro FM RULE: knowingly creating risk of death in context of another criminal act (felony) is more culpable than knowingly creating risk in context of less culpable or innocent act

b) Anti FM RULE: Running risk when commit felony of things going worse than expected violates essential idea of liability proportionate to fault – no actual responsibility here for this crime
· Statistics show can’t really predict which felonies if any result in death more often 

9. Misdemeanor-Manslaughter Rule: in states that recognize the unlawful-act doctrine, the prosecution need only show that Δ’s unlawful act caused death; proof of criminal negligence becomes unnecessary 

a) With unlawful act, the need to justify the risk drops out – whether or not Δ foresaw the risk of death, he’s guilty of at least involuntary manslaughter

· Rationale: an actor’s culpability is greater just by the fact that it occurs in the commission of another culpable act

b) Limitations 

· Proximate cause

(a) failing to renew drivers license had nothing to do with car accident later 

· Dangerousness (determined by state)

(a) misdemeanor must have been dangerous to human life under circumstances of commission 

· Statutory reform

(a) designate only certain felonies from which murder one can result arson, rape, robbery, burglary (rest 2nd degree or some states mandate the rest be manslaughter)

(b) affirmative defense in NY if co-felon caused death and you didn’t solicit or aid 

(c) some states require finding of conscious disregard for human life before allow felony-murder rule to come into play 

B. LIMITATIONS TO FM RULE
1. “Inherently Dangerous to Human Life” limitation TC "\“Inherently Dangerous to Human Life\” limitation" \f C \l "3" 
a) MINORITY: People v. Phillips (CA, 1966) p. 447 – doctor convinced parents to forego cancer treatment for their child by saying he could cure her; he charged for services and kid died

· Charged with felony of grand theft, but only felonies that are IDHL can trigger the F-M rule so F-M instruction wasn’t allowed

· Abstract Approach ( look to elements of the felony in the abstract, not in context of particular facts of the case to decide if IDHL

(a)  Hines v. State (GA, 2003) p. 450 – Δ mistook friend for turkey while hunting; shot and killed. Ct determined the violation of the prohibition against convicted felons possessing firearms was IDHL and could trigger the F-M rule

(i) Majority asks: whether the felony was committed in a way that created a “foreseeable” risk of death (here intentionally shot gun with intent to hit target, drinking before and after hunting, dusk= inherently dangerous)

(ii) Dissent asks: whether the felony created a “high probability that a person would be killed”

· POLICY: don’t want to widen rule so much that include anything that could be considered dangerous to life (probably worried about medical profession) 
· WHY abstract approach( statutory factors elevating offense to felony: violence, menace, fraud, deceit( not all of these invoke conduct that is life endangering so is it really appropriate to impute disregard for human life for committing them??? 
b) MAJORITY: People v. Stewart (RI, 1995) p. 448 – Δ mother went on a crack binge and didn’t feed her baby so baby died from dehydration.

· Here the felony of wrongfully permitting a child to be a habitual sufferer was IDHL, so F-M instruction was given. Convicted of 2nd Degree Murder

· As Committed Approach ( prevents application of F-M rule to any act of Δ that might have endangered life – looks at if act was IDHL “as committed”

2. Merger Doctrine TC "Merger Doctrine" \f C \l "3"  – felony must be independent of the homicide in order to support F-M Rule

a) Rationale: If you don’t merge, any felonious assault would automatically be M2 – would get rid of requirement of malice aforethought

b) People v. Burton (CA, 1971) p. 452 – Δ killed person while committing armed robbery

· Distinction between deaths resulting from assaults w/ a deadly weapon, where the purpose of the conduct was the very assault which resulted in death, and deaths resulting from conduct for an independent felonious purpose, such as robbery or rape, which happened to be accomplished by a deadly weapon.

· if there is a single course of conduct with single purpose then merges; if there is an independent felonious purpose- FM rule applies
(a) *note: look to policy and goal above

c) Many states have done away with merger doctrine

· People v. Hansen (CA, 1995) p. 455 – rejected doctrine b/c it would preclude F-M for those felonies most likely to result in death; instituted instead an ad hoc approach, allowing all inherently dangerous felonies to serve as a predicate for F-M so long as doing so would not elevate all felonious assaults to murder

3. Inconsistencies resulting from F-M TC "inconsistencies resulting from FMR" \f C \l "3" 
a) e.g., if Δ enters with intent to kill, may not be murder; but if Δ enters with intent to commit armed robbery, might be murder

b) Where intend to assault and malice likely to be there must prove every element of crime and where don’t and malice likely to be absent impute malice

c) Solutions: abolish F-M (some states have); abolish voluntary manslaughter

V. The Death Penalty TC "V. The Death Penalty" \f C \l "2" 
A. Background

1. Administering DP more expensive than non-capital trials including cost of incarceration 
2. Support for DP hovers at around 2/3 of population 
3. Lots of states give DP sentences and don’t execute them- CA largest death row population in nation but only executed 13 since 1976
B. Policy Considerations

1. Deterrence 

a) Theoretical perspective- 

· Would deter because of severity and salience- as long as most potential murderers believe execution worse than life in prison should decrease homicide rate

· Counter: certainty and speed decrease deterrence + mental impairments/impulsive nature of criminals means wouldn’t deter plus could increase murder rate b/c of brutalization effect of dealing with problems through violence

b) Empirical perspective- 

· Conflicting evidence on whether deters or not- might need to pass certain numerical threshold to deter 

· Evidence of DP deterrence might be conflated with social reasons homicide rates have decreased- life without parole sentences 

· Studies change a lot depending on scope of study, location etc

c) Sunstein view- gov’t should use DP if deters

· if you don’t use DP when deters you are opting for more murders rather than fewer- choosing death of victims over death of perpetrators

d) Counter to Sunstein
· Gov’t doesn’t intend to kill victims- diff from cap punishment- inevitable consequence of living in society deaths will occur- cant take affirmative, unjust measures to preempt them 

· What if it would save net lives to execute someone for drunk driving- ok?

2. Retribution

a) Only punishment can restore equality among people( wrong doer gains unfair advantage that can be repudiated only through proportional punishment 

b) Punishment is the only way to recognize the autonomous choice of offender 

c) Counter: we don’t rape rapists or torture torturers?

d) Limit on retribtuivist theory: must be deserved

· Excuses for mental impairment or social situations (economic deprivation) that make one less culpable 

· Morally wrong in any context to torture and this is moral equivalent bc subjecting helpless person to fellow man and inflicting intense pain 

C. Error
1. Illinois( 13 death row inmates exonerated

2. Worries about error haven’t decreased support for DP—legislative programs to increase detection (DNA testing and stuff)

a) Uncovered new DNA evidence ( makes for more certainty; but in absence still a problem of error forensic evidence not always available in these cases
· IS THERE AN ACCEPTABLE MARGIN OF ERROR?

(a) Analogy to surgery and traffic killing innocent people but don’t abolish because of benefits to society outweighing unintentional killing of innocent people 

b) This is a type of newly discovered evidence – note that there’s nothing unconstitutional about executing an innocent man, as long as he’s been given a fair trial… whether state decides to allow testing and new trial is entirely a matter of discretion – no right to post-conviction DNA testing

D. Bias
1. Blacks are substantially over-represented on death row in proportion to  #s in the population

2. Bias against black defendants

3. Bias against Δs who’s victims are white

E. Constitutional Limitations: 8th Amendment principles (no cruel and unusual punishment)

1. McGautha v. California (1971) p. 479 – allowing a jury verdict to decide whether or not to grant the death penalty is permissible under the Constitution

2. Furman v. Georgia (US, 1972) p. 480 – CP cannot be wantonly or freakishly imposed

a) It’s necessary to establish guidance and predictability in imposing death penalty

b) Brennan: CP does not comport w/ human dignity, thus unconstitutional

c) Marshall: if citizens were better informed of CP’s excessiveness w.r.t. it’s purposes, they would reject CP as morally unacceptable, thus unconstitutional might not have all the facts b/c prisoners not best political motivators- but would this matter b/c sympathy for murderers is pretty slim

d) Douglass: problem of potential for discriminatory administration of CP

e) White: infrequency of CP undermines is social purpose

f) Stewart: problem of infrequency and randomness

3. Two possible solutions:

(a) Mandatory CP in certain cases; problem – juries may be unwilling to convict if they know CP is mandatory sentence

(b) Establishing guidelines to determine who would be subjected to CP to satisfy need for individualization and ability to consider mitigating factors framers- thought cap punishment was ok but they weren’t originalists- allowed conceptions of what constitutional to change with time and evolve with society

4. Gregg v. Georgia (US, 1976) p. 481 Δ convicted of armed robbery and murder. Jury gave death penalty and this is the SCOTUS review of constitutionality

a) CP doesn't invariably violate the Constitution 

b) Statute is Constitutional if it meets Furman and Woodson (Furman requires guidance and Woodson requires individualization). 

c) Assessment of contemporary values (evolving standards of decency)

· The majority in Gregg says ESD is derived from contemporary values, but public conceptions of standards of decency are not conclusive and may be displaced by, for example, disproportional severity( two part test 

d) Punishment can't be excessive (basic idea of the dignity of man). 2 criteria:

· Must not involve unnecessary and wanton infliction of pain [useful]

· must not be grossly out of proportion to severity of crime [deserved] 

e) HOLDING: Standard-less discretion imposed by jury is unconstitutional, but standard-less discretion at prosecutorial state is permissible

f) POLICY PROBLEM: In reality, there are no guidelines. They are essentially non-existent in non-capital cases and rare even in capital cases. The court doesn’t require prosecutorial guidelines with respect to charging decision, it only requires guidelines for the jury. So, the problem of discretion remains under Gregg in the form of unchecked prosecutorial discretion. 

5. Woodson v. North Carolina (US, 1976) p. 486 – mandatory CP is unconstitutional

a) Individualization is necessary

· WHY? Substantive reason – 1. you can’t be sure of proportionality if you don’t consider circumstances 2. Mandatory statutes simply “paper over” the guidance and consistency problem faced by juries. If juries don’t think a defendant deserves CP, they simply won’t convict (as opposed to convicting but giving a proportional sentence). 

b) How DO you meet the guidance standard? 

· Bifurcated trial
· Receive standards from legislature to provide instruction

6. Lockett v. Ohio (US, 1978) p. 487– woman waited in car while brother robbed/killed someone was sentenced to death

a) jury can't be precluded from considering other mitigating factors; narrow range of permissible mitigating circumstances in Ohio Statute made it unconstitutional- had to give death penalty in cases where 7 diff circumstances met but only few mitigating circs allowed 

b) Follows directly from Woodson requirement of individuation

c)  Problematic to the extent that it interferes with giving clear guidance

d) Other mitigating factor considerations:

a. Eddings v. Oklahoma p. 488: Δ's youth is relevant but troubled family background is not

b. Skipper v. South Carolina p. 488: evidence of Δ's good behavior is allowed

e) BIG POLICY PROBLEM

a. Callins v. Collins p. 489: agreed w/ Scalia that tension between commands of individualization and adequately guided sentencing was constitutionally intolerable

i. Decision whether human should live or die is so inherently subjective that it inevitably defies the rationality and consistency required by the Constitution

b. On the surface you have the appearance of tight regulation and complexity of legal rules, but in reality you have no actual operational limitations at all w. the risk of arbitrariness remaining beneath the surface. So that you might even end up with the worst of both worlds—the appearance of fairness w/o the system addressing those problems at al

c. Are LOCKET AND FURMAN IRRECONCILABLE?

7. Race Discrimination
a) McClesky v. Kemp (US, 1987) – black Δ killed white police officer and sentenced to death. Tried to introduce statistical evidence about racial discrimination to prove a capital sentence was unconstitutional under 8th and 14 Amends.

·  Δ claiming EPC violation must prove purposeful discrimination w/ discriminatory impact on him – general statistics aren't enough

· For a whole state to be discriminatory, must show it enacted a statute BECAUSE OF, not merely in spite of, its adverse effects on an identifiable group

· Δ bears burden of establishing by clear and convincing evidence that race was the basis of prosecutor's decision to seek the death penalty

· Brennan’s Dissent: It doesn’t matter that the D can’t prove discrimination in his particular case, as the court has stated that a death sentence must be struck down when the circumstances create an unacceptable risk that the punishment was meted out arbitrarily or capriciously. The study shows a substantial risk that he was the victim of discrimination and past practices of discrimination warrant a closer look.

· Blackmun’s Dissent: Rather than requiring a HIGHER degree of scrutiny because it’s a death penalty case, the court applies a lesser standard. The court did not properly apply the equal protection analysis to this case. 

· Stevens’ Dissent: The disparity in sentencing is constitutionally intolerable. The court seems to fear that this would sound the death knell of capital punishment, but that fear is unfounded( could put in prosecutorial guidelines!
· POLICY: 

(a) There is enough of a probability of discrimination (60%) that the state wouldn’t be able to fire McCleskey—so why can they kill him with that risk of discrimination?

(b) What is the justification for imposing the higher burden?

(i) Jury of peers (state actor for purposes of 14th amendment)

(ii) Slippery slope argument (use attractiveness, gender, etc.)

(iii) Otherwise you’re limiting the discretion of the jury, which is supposedly fundamental in death penalty cases

(c) Does not violate the 14th amendment to have a system of laws that have a discriminatory effect. The entire criminal justice system has a discriminatory effect on the poor and minorities. You must prove purpose

(i) Is this ok? Is criminal justice system way to address these discrepancies?
	8 • GROUP CRIMINALITY TC "9 • GROUP CRIMINALITY" \f C \l "1" 


I. Complicity TC "I. Complicity" \f C \l "2" 
A. Introduction
1. Common Law ( One who aids, abets, encourages, or assists another in performance of a crime will be held liable for that crime (note: no separate accessory crime, except in NY (misdemeanor))
a) Omission can constitute aiding/abetting where there is a duty to act

b) Need not be direct cause of crime – enough to contribute, facilitate, render easier 

c) Principal (2 degrees)

· First degree = Δ is the actor, or absolute perpetrator of the crime

· Second degree = Δ is present, aiding, and abetting the act to be done

d) Accessory: not the chief actor nor present at the performance, but is some way concerned therein, either before or after the fact

· Before: procured, counseled or commanded another to commit the act

· After: knew a felony was committed and receives, relieves, comforts or assists the felon

2. Modern Statutes ( someone who is present, aiding, abetting, or an accessory before the fact gets the same sentence as the principal; accessory after the fact gets a lesser sentence

a) Judges can use sentencing discretion to sentence acc. to perceived culpability

3. Federal Statute p. 590 ( whoever commits an offense against the US or aids, abets, counsels, commands, induces or procures its commission, is punishable as a principal.

a) *read in mens rea

4. Conspiracy Influences: basis for holding 2 person liable for crimes of another

5. MPC 2.06 pg. 1084

a) § 2.06 (3) – guilty of aiding and abetting whether the person aids or attempts to aid another person in planning or committing the offense

b) § 2.06 (3) (a) (i) – makes solicitation the basis for accomplice liability 

c) § 2.06 (2) – solicitation is established even if the actor fails to communicate w/the person he solicits to commit the crime

d) § 2.06 (3) (a) (iii) – a person can be an accomplice if he has a legal duty to prevent the offense and he fails to do so with the purpose of promoting or facilitating the crime

6. Punishment( handled by giving discretion  or sentencing guidelines with reduced punishment for those who play minor role in offense

a) Aider and abetter CAN be punished as severely as principal but doesn’t have to be( abolition of aider and abetter difference presupposed would grade punishment accordingly 

b) PROBLEM: sentencing discretion undermined by mandatory minimums for certain crimes committed 
B. Mens Rea ( specific intent/true purpose requirement
1. Two levels of mens rea required for complicity:

a) That required of principal (by statute, for the crime), and

b) That required of accomplice (generally, specific intent)
· Note: “True purpose” / “specific intent” is generally required – accomplice must actually intend his acts to further criminal action of the principal

2. Three aspects of mens rea for accomplice

a) Specific intent to aid other in committing crime

b) Specific intent in principal’s conduct (intend for principal to commit the crime)

c) Parity with principal as to result (mens rea as required of principal)
3. Actions of the Principal

a) Hicks v. US (US, 1893) p. 593 – Δ (NA) in presence of principal and V; after principal pointed gun at V and lowered it, Δ told V to “take your hat off and die like a man”; principal then shot and killed V

· Δ not guilty as accomplice when he didn’t intend his words to have the effect of encouraging the murder

· Not clear whether Δ intended to further the criminal act or was just trying to avoid getting shot himself; no prior conspiracy between principal and Δ

· D must intend to encourage by his action; if Δ is there for purpose of aiding and abetting but later unnecessary to do so still as guilty as if had participated (under the idea that he’s there to encourage)
· Two questions to ask:

(a) Was there assistance (actus reus)?

(b) Was it foreseeable that this action could create a substantial and unjustifiable risk of assisting the crime (mens rea)?

b) State v. Gladstone (WA, 1980) p. 595 – Δ tells police informant where to buy pot

· NEXUS requirement: Δ must do something in association or connection with the principal in order to be an accomplice

(a) Not necessarily some communication between the two, but rather identity of purpose – Δ needs to have a true stake in the venture
· Schul: purpose requires actual desire for venture to succeed (not just know.) Gladstone holds that for accomplices, recklessness or even knowledge is not sufficient( PURPOSE
(a) purpose met in other cases when communication was had with the seller, when seller and aider shared residence

4. POLICY: WHY NOT KNOWLEDGE:

a) Sales people sell guns knowing might be used to commit crime( too many of them and don’t want to hold people responsible for mere suspicion- sale might be in ordinary course of business 

5. Purpose requirement as a high bar (4 possible solutions (*more in depth below)
a) MPC proposal: knowledge is sufficient if your contribution is substantial

· But we want to uphold people’s autonomy and don’t’ want to require a merchant to concern himself w/ the affairs of customers

b) Posner proposal: knowledge is sufficient if the crime is serious (see #6 below)

c) NY Statue p. 600: criminal facilitation made a separate crime (lesser penalty) Aider only has to believe it’s probable that your act will render aid and that a crime will occur. Aid must “in fact” facilitate the crime.

d) MPC/common law §2.06(3)(a)p. 598: requires purpose of promoting or facilitating the commission of the crime ( vast majority of states go w/this

6. Seriousness of Substantive Offense

a) U.S. v. Fountain p. 600 – Δ convicted of A/A when other inmate reached into his cell grabbed his knife and stabbed guard

· Ct lowered required mens rea to knowledge in cases of major crimes (mens rea remains at requiring purpose for lesser offenses)

· Rationale: ex of prostitute buying slutty clothes from store ( little would be gained by imposing liability esp. b/c prostitution is such a minor crime; compare to gun dealer who’s buyer just told him he’ll use the gun to kill his mom ( liability would deter him from A/A the murder by selling the gun

C. Actus Reus
1. Very little is required to convict once the requisite mens rea is established

a) Can be convicted as accomplice even if actual conduct made no difference in the commission of crime (in Wilcox and Tally, crime would have happened anyway)

b) Two branches to actus reus. 1. Assistance 2. encouragement.

2. Wilcox v. Jeffery (UK, 1951) p. 617 – reporter welcomed non-citizen jazz musician to the UK, applauded at the concert and wrote a favorable review; charged with aiding violation of statute forbidding aliens to take any kind of employment in the UK

a) Guilty of aiding by affirmatively encouraging an act he knew to be illegal

b) Δ not only aware of crime but has a stake in the venture – plans to benefit from the performance by writing about it in his magazine

II. Conspiracy TC "II. Conspiracy" \f C \l "2" 
A. Basic elements

1. definition: agreement between or combination btwn two or more people to commit crime 
a) own penalty but sometimes can hold you responsible for any criminal acts of co-conspirators in furtherance of conspiracy, whether or not they were planned- just must be reasonably foreseeable 
b) Actus reus: agreement to commit an unlawful act

c) MPC/many states don’t additionally require overt act by any member, but fed conspiracy Σ does

2. Mens rea: purpose to agree, and purpose to achieve the object offense

a) shared purpose or stake in the success of the joint venture

3. Most important part of law of conspiracy isn’t proof of the offense, but the collateral consequences – implications for crim law/procedure

4. Conspiratorial agreement is punishable whether or not agreed upon offense ever occurs( punishable separately from completed offense does not merge
B. Why do we have a separate crime for conspiracy? 2 reasons:

1. Inchoate crime: stop conduct before substantive crime is committed

2. Sense that group activity is more dangerous than individual activity b/c greater likelihood of success and more pressure not to abandon

C. Consequences of a Conspiracy Charge

1. Krulewitch v. US (US, 1949) p. 664 – conspiracy to violate the Mann Act by urging another woman into prostitution

a) Hearsay evidence v. any co-conspirator is admissible against all co-conspirators if it is in furtherance of the crime and if it is made during the course of the conspiracy

b) Hearsay statements made once the conspiracy has come to an end, especially those involving concealment of the crime or criminal actors, are not admissible (assuming natural end to conspiracy)

c) In federal law conspiracy aggravates degree of crime so if conspiring to do misdemeanor becomes felony even if misdemeanor never comes to fruition 

d) Problems for co-Δs: normally evidence of wrongdoing by someone else; difficult for individual to make own case stand on its own merits ( often co-Δs end up accusing or contradicting each other, thus convicting each other

e) Problem generally with conspiracy: 

· catch-all for people who wouldn’t be convicted for aiding and abetting because no crime has taken place

· prosecutorial discretion again rears its ugly head: supposed to establish prima facie first that there was conspiracy then bring in evidence of one’s acts v. another but in practice evidence admissible only if there is conspiracy ends up being brought in as evidence of conspiracy 

2. Hamdan v. Rumsfeld (US, 2006) p. 667 – conspiracy is not a violation of the laws of war

D. Conspiracy as a form of Accessorial Liability

1. Pinkerton v. US (US, 1946) p. 677 – two brothers discussed scheme to commit tax fraud; brother 1 commits crimes; brother 2 is in prison and doesn’t participate; both convicted

a) Clearly the brothers committed conspiracy; but an issue of whether brother 2 can be convicted for substantive offenses of brother 1

b) Ct holds that when there is a “continuous conspiracy” all co-conspirators are liable for the substantive offense:

· For all foreseeable acts that are in furtherance of the conspiracy
· Unless there’s evidence of affirmative act of withdrawal from conspiracy

· WHY? Not aiding and abetting but agency idea; pg. 683 when play necessary role in setting in motion course of criminal conduct- held responsible for natural and probable results 

c) Dissent: no proof here of A/D; this is unfair

2. State v. Bridges (NJ, 1993) p. 679 – Δ recruits friends to bring guns to party where he plans to get in a fight, one of his friends shoots and kills; guilty of murder b/c of conspiracy

a) Convicted of murder b/c it was a reasonably foreseeable risk and a probable and natural consequence of the plan that someone would get shot

b) The actual result need not be part of the conspiracy plan so long as it’s reasonably foreseeable

· Criticism:

· Δ liable for murder based only on negligence (“reasonably foreseeable”) standard

· Huge gap between conspiracy charge and homicide laws (if Δ had negligently killed victim himself, probably couldn’t have been convicted of any homicidal offense)

E. MPC rejects Pinkerton
1. Most courts reject Pinkerton today (except for NJ and fed cts, which continue to permit vicarious liability or the substantive offenses of co-conspirators), go with MPC

a) What usually said: criminal liability can be derivative but not vicarious( derivative you’re held accountable by crime committed by someone else but liability based on own personal conduct and mens rea( encourage/assist/has stake in crime= own personal culpability on which to be held liable derivatively NOT vicariously 

2. MPC §2.06(4): conspirators are liable for substantive crimes only when the strict conditions for accomplice liability are met (must actually foresee and intend results)
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I. Justification TC "I. Justification" \f C \l "2"  – accept responsibility for act, but deny that act was wrong
A. Self-Defense TC "Self-Defense" \f C \l "3" 
1. US v. Peterson (US, 1973) p. 738 ( elements necessary for self-defense:

a) Unlawful threat (actual or apparent)

b) Imminent threat

c) Must believe in peril Of deadly force or great bodily harm against you or a third party [proportionality]

d) Must believe that self-defense action was necessary to save from above

e) Belief in threat/necessity was honest and reasonable
2. People v. Goetz (NY, 1986) p. 739 – Δ (prior mugging V) brutally shoots 4 black teens after they ask for money on subway. Jury acquits

a) Actual subjective fear not enough – fear has to be reasonable and it must be reasonable to believe that protection required using deadly force
· POLICY: Don’t want to allow citizens to set their own standards for the permissible use of force 

b) Penal Law §35.15: may use deadly force upon another to the extent he reasonably believes  that such other person is using or about to use deadly physical force or he reasonably believes that such other person is committing or attempting to commit a kidnapping, forcible rape, forcible sodomy or robbery

c) Objective standard considers certain “circumstances” of the person(relevant knowledge D had about P, physical attributes of everyone involved, prior experiences could provide reasonable basis for belief another’s intentions were to injure/rob

3. Controversial point: whether in deciding reasonableness can take race into account

a) Can’t define “reasonable beliefs” with “typical beliefs” –an actor’s failure to overcome his racism for the sake of another’s health/safety/personal dignity is blameworthy and thus unreasonable, independent of whether or not it’s typical

b) Can’t let race serve as a proxy for socioeconomic status

c) Ultimately use of race-based generalities and evidence of reasonableness impairs jurors’ capacity to rationally and fairly strike a balance between the costs of waiting and the costs of not waiting (more prejudicial than probative?)
d) Cts will often consider someone’s background, past experiences in deciding how a reasonable person in these circumstances would respond

e) Reasonableness determination can include age, physical characteristics (e.g., size discrepancy); but generally not cultural baggage, temperament, self-control

4. Subjective test

a) Limbic system  ( “once aroused, the limbic system can become a directive force for hours, sometimes days…”

b) “To expect reasonable behavior in the face of perceived threat, terror and race is itself a most unreasonable expectation”

5. Objective test

a) MPC §2.02: determine whether Δ’s conduct “involves a gross deviation from the standard of care that a reasonable person would observe in the actor’s situation”

· Partial individualizing of the objective standard of the reasonable person

b) People v. Romero California p. 748 – Δ stabbed/killed a person who endangered his brother

· Wanted to introduce evidence to show paternalism and street fighters in Hispanic culture ( judge deemed evidence inadmissible

6. Grading problems: how to deal w/ a Δ who holds an honest but unreasonable belief in the need to use lethal force?

a) Possible solution: Imperfect defense – genuine but unreasonable belief that deadly force was necessary;

· Results in downgrade to negligent homicide, voluntary, or involuntary manslaughter (allowed under MPC 3.09 approach)

· Problem: invol. Mansl. Presupposed an unintentional killing, while a killing in self-defense is ordinarily intentional

b) Many states reject above solution and say no defense – unreasonable belief or mistaken fear is irrelevant; this is still murder

B. Battered Wife Syndrome TC "Battered Wife Syndrome" \f C \l "3"  (subset of self-defense)

1. why don’t battered spouses leave?

a) Psych. Paralysis, believe in super-human power of abuser, economic dependency, stigma, shame, fear won’t be believed, thinks husband will find and harm even worse

2. Requirements for self-defense: (1) unlawful, (2) imminent, (3) deadly, (4) necessary
3. State v. Kelly (NJ, 1984) p. 750 – wife, after history of abuse, believed husband was about to kill her so she stabbed him with scissors and he died

a) BWS expert testimony is admissible but only to explain why she didn’t’ leave her husband. This evidence is relevant to credibility (some might not understand why she wouldn’t leave if she really was being beaten) and to reinforce her genuine fear and belief that deadly force was necessary.

· Merely helps jurors understand her position, but Δ is still judged by a reasonable person standard (not a reasonable BW standard)

4. Quest for Solutions to Domestic Violence

a) Mandatory-arrest policies sometimes deter reporting and calls for help by women

b) Coordinating criminal-justice responses w/ improved shelter systems and better social and economic support for BW

c) Same-gender domestic violence often involves an increased sense of isolation felt by Vs and greater difficulty obtaining police intervention and other official help

5. Issue of Reasonableness

a) Jury must view situation from Δ’s perspective

b) Objective standard would be harsh b/c it hold Δ to standard he simply can’t meet

c) Subjective standard would give free rein for excuses/defenses

d) Two meanings of reasonableness w.r.t. BWS

· (1) Her experience makes her a better judge of the seriousness of the situation she actually faces- could predict degree of violence 

· (2) it’s really a request to abandon the limits on self-defense out of empathy for the circumstances of the defender and disgust for the acts of the abuser

6. Problems with BWS evidence

a) Slippery slope – how to deal with other “syndrome” abuse excuses( uncomfortable if want normative standard that protects the value of life from vigilante justice( like allowing individuals to administer capital punishment  

b) Pacifism – don’t want to legitimate deadly force as means of solving disputes

c) Blaming victim – don’t want unclean hands of victim to be driving the acquittal

d) Consider…perhaps the battered woman who kills does so not b/c of her learned helplessness, but b/c she has overcome it

7. State v. Norman (NC, 1989) p. 763– wife killed husband in his sleep after bad abuse including eating dog food and physical violence (note: she did try to get help from social services, but he dragged her back home). Convicted of voluntary manslaughter.

a) Ct defined “imminent threat” narrowly saying it had to be immediate danger such as must be instantly met, and that a Δ’s subjective belie of what might be inevitable does not equate to imminence
b) Dissent: question is not whether the threat was in fact imminent, but whether Δ’s belief in the impending nature of the threat, given the circumstances as she saw them, was reasonable in the mind of a person of ordinary firmness

· No letup of tension or fear, no moment where released from feeling of impending serious harm even when V slept- if no release then next attack, which could be the fatal one, is imminent 

c) Most courts remain unwilling to admit BW evidence if V is killed in sleep (Δ acts in non-confrontational self defense)…but some flexibility is beginning to emerge

d) Perfect self defense: when evidence, viewed in light most favorable to D shows at time of killing appeared to D and believed necessary to kill to save self from imminent harm( acquittal 

e) Imperfect self defense: when she truly believes necessary to kill to avoid imminent threat but unreasonable belief- grades down from M1 to manslaughter 

8. Commonwealth v. Sands (2001) p. 768 – Δ convicted of first-degree murder for shooting husband while he watched tv in bed after he had beaten her repeatedly

a) No overt acts by husband to show imminent danger at the time of shooting, so Δ not entitled to an instruction on self defense

b) She had reached out to parents who got in car crash, pushed her down concrete stairs and shot gun at ground where she lied, aunt came to help but he wouldn’t let her leave, said “I’ll kill you and your whole family”

9. Trend toward lenience re: imminence requirement( SC court cited Norman dissent and said if torture appears interminable and escape impossible, the belief that only the death of the perpetrator can provide relief may be reasonable in the mind of the person with ordinary firmness ( jury question (nonimminence cases are minority)

10. Implications for third parties (wife soliciting help from someone else)

a) Cts say the fact that woman suffering BWS believes it’s imminent and there’s no escape doesn’t justify a reasonable person not seeing other possibilities – 3rd party doesn’t have necessity/learned helplessness defense

11. Verbal threats not sufficient to show imminent threat  in other contexts

a) Schroeder p. 771 – prison rape case where Δ killed cell-mate while he was sleeping, after verbal threat of rape

b) Ha p. 772– Δ believed he was in danger, killed gang leader who had threatened him

c) A reasonable fear of future harm does not authorize a person to hunt down and kill

12. MPC § 3.04

a) Relaxes imminence requirement, providing it is sufficient I the actor reasonably believed that the use of defensive force was “immediately necessary”

C. Duty to Retreat

1. English Common Law: strict duty to retreat; a person can use deadly force in self-defense only after exhausting every chance to flee

2. Majority: “true man” or “no-retreat” rule

a) Common law tendency to have duty to retreat outside home 

3. 15 states have “stand your ground” laws that permit someone to meet force w/ force (including deadly force), even when retreat is possible

4. Castle exception

a) Jx requiring retreat before deadly force may be used allow the exception when the Δ is attacked in his own home by an intruder

b) If the attacker is a guest, the majority of state permit the homeowner to use deadly force in self-defense

c) If the attacker is a co-occupant, many courts and the MPC 3.04 (2)(b)(ii)(1) allow the defense


D. Necessity TC "Necessity" \f C \l "3" 
1. Differences between self-defense and necessity defenses

a) Self-defense limited to deadly force taken against attacker – doesn’t allow defense against another/different crime

b) Self-defense is broader in that it doesn’t require you to prove net gain of benefits over costs; can take several lives to save one under self-defense

2. People v. Unger (IL, 1977) p. 798 ( Δ prisoner escaped after receiving death threats from other inmates

a) Evidence submitted by Δ (re threats and abuse suffered while in prison) were sufficient to at least raise the defense of necessity 

b) Ct expands availability of defense by saying Δ doesn’t have to meet all Lovercamp preconditions (outlined on p. 799)

3. Borough of Southwark v. Williams p. 801 ( homeless Δs became squatters in an empty house. Upon city’s action of Ouster, tried to bring defense of necessity (ct. rejected)

a) Rationale: if necessity were an excuse to permit homeless to enter houses, each would say his need was greater than the next and where would it end?

4. Commonwealth v. Leno p. 802( Δ operated needle exchange program to combat spread of AIDS; judge refused to instruct jury on defense of necessity

a) Rationale: this is a matter for legislature and if it has determined it wants to control the distribution of drug-related paraphernalia and Δs think the increasing spread of AIDS is a larger societal problem, this is an issue of jury nullification, not necessity

· Danger seeking to avoid wasn’t clear and imminent, rather debatable and speculative 

5. Commonwealth v. Hutchens p. 802(Pot eases terrible symptoms for Δ who suffers from fatal disease. Judge denies necessity defense

a) Rationale: concerned about impact on the enforcement of drug laws and government’s overriding interest in the regulation of such substances
b) Dissent: the harm to an individual in having to endure such symptoms may outweigh society’s generalized interest in prohibiting him from using pot

c) Even in states that recognize a medical necessity exception to state antidrug laws have the risk of Federal prosecution…Fed laws don’t recognize med. nec. defense

6. Choice of evils principle

a) MPC §3.02(1) – if Δ correctly believes it necessary to avoid a greater harm, necessity is a defense (not a defense if reckless or negligent assessment)

· It’s justifiable to kill an innocent, nonthreatening bystander if it is necessary to avoid the death of several

· Legislature must not have previously foreclosed what prevailing choice should be between lesser of two evils 

· Diff btwn MPC and NY( 

(a) NY requires measure to be emergency measure to avoid imminent injury as where MPC recognizes future harm as being enough as long as greater evil 

(b) NY requires the necessity not be brought about by you or else no defense 

7. Public Committee Against Torture v. Israel (Israel, 1999) p, 814– state tortured individual to get info regarding location of a ticking time bomb

a) Torture cannot be permanently okay under necessity defense; it must be fact specific; also, the law authorizing torture must be passed by legislature

b) Necessity defense is allowed in instances of “ticking time bombs” and the immediate need required in the statute refers to the imminent nature of the act rather than that of the danger.

c) Note: you cannot “Shake” a man, hold him in the “Shabach” position or deprive him of sleep in a manner other than that which is required by interrogation

8. Bybee Memo: torture, a criminal offense under 18 USC §2340A is “an act committed by a person acting under the color of law specifically intended to inflict severe physical or mental pain or suffering upon a person w/in his custody or control

a) Memo set an exceptionally high threshold for the degree of pain necessary to constitute torture, and also said that if an interrogator surpassed this threshold, the necessity defense would still be available

9. Problem ( no way of knowing if information given under torture will be true

10. Convention Against Torture: “no exceptional circumstances whatsoever may be invoked as a justification of torture”

11. Intuitive reaction against utilitarian calculus necessity defense – feeling that it’s wrong to take A’s kidney to save B’s life…

a) Parameters of necessity defense defined by fundamental rts (e.g., bodily integrity)

b) Clash between utilitarian calculus of gains and absolute obligation to respect certain principles of fairness
c) Principles of just society generally – simple utilitarianism leads to results society finds morally abhorrent

II. Excuse TC "II. Excuse" \f C \l "2"  – act was wrong, but Δ shouldn’t be held responsible
A. Introduction

1. Excuse defenses focuses on the actor and not the act. Δ is judged to be not blameworthy for his conduct even though the conduct was improper/harmful

2. Predicated upon presence of some disability or disabling condition affecting the Δ( external or internal, temporary or permanent

3. Three categories:

a) Involuntary actions – those acts that are not willed by the actor ex. reflex/convuslion

b) Actions related to cognitive deficiencies – Δ’s ability to know certain things regarding facts and law ex. knowledge of nature of conduct- right v. wrong

c) Actions related to volitional deficiencies – Δ’s ability to make unencumbered choices free from external threats or to meaningfully control his behavior- voluntary only insomuch that his effort produced behavior and might be fully aware (gun to head)

B. Insanity TC "Insanity" \f C \l "3" 
1. POLICY and insanity defense

a) If so much medical expert testimony needed does the system skew in favor of the wealthy? 

b) So obvious they had mad problems to everyone around them but is reform of criminal system way to address problem or would it be better social services? Both?? Reform social services but in interim change system so as not to punish those without access to those services 

2. Distinctions/Definitions
1. Mental illness

a. Medical term used to diagnose and treat people

2. Insanity
a. Legal term referring to person’s state of mind at time of crime when that finding legally precludes finding of criminal responsibility 

3. Incompetence 

a. Legal term regarding mental state at time of legal proceeding 

i. If lacking sufficient capacity to understand or participate deemed incompetent 

· Mental illness far less stringent requirements to fall into- not all mental illnesses mean you are legally insane or incompetent 

· Different time frames for last two so could be one and not other 

3. Note: the decision to raise the insanity issue must be left entirely w/in Δ’s control

4. Civil Commitment( still need to protect society even if excusable behavior 

a) Might not want to raise the defense because may result in longer confinement, more intrusive treatment or greater stigma

b) Constitutional restrictions (i.e., the standard of proof is high—clear and convincing evidence )

· mental illness needs to be proven

· dangerousness needs to be proven 

c) Some jx: commitment is automatic and mandatory for all insanity acquittees

· Jones v. US (1983) p. 870 – SCOTUS upheld the constitutionality of mandatory commitment

d) Duration: some may be held indefinitely, even when the period he had spent in confinement exceeded the maximum sentence authorized for the underlying offense
· some states require must meet burden of proof for insanity to commit or else can only hold for length of criminal punishment for crime committed 

5. Guilty but mentally ill (Michigan’s solution to the concern that a committed insanity acquittee may be released too soon

a) Ct retains the same sentencing authority it has in cases of guilty verdicts, but I the court sentences the Δ to prison he is given treatment “as is psychiatrically indicated for his mental illness” (query if jail correct place to treat mental illness?)

6. POLICY: what is the better way to deal with divide btwn societal protection and individual fairness?

a) Diluting insanity defense like this( guilty but mentally ill

b) Denying full benefits of acquittal by way of commitment? Possibly indefinite confinement 

7. Jury instructions ( most courts hold that the jury should not be instructed on the procedures that follow an insanity acquittal

8. Burden of Proof
a) presumption of legal sanity but two issues

b) how much evidence needed before inquire into sanity

· some evidence juris

· reasonable doubt 

c) who bears burden of persuasion

· minority: prosecution to prove sanity once raised beyond reasonable doubt

· majority: on defense; federal- on defense by clear and convincing evidence 

C. Standards
1. M’Naghten’s Case p. 873: delusional man murdered someone while trying to kill the prime minister. Jury found him not guilty, on the ground of insanity

a) If Δ has a mental disease leading to cognitive impairment (defect of reason) such that Δ doesn’t know the nature and quality of act OR doesn’t know the act is wrong, then insane and not guilty
2. The King v. Porter

a) Prime purpose of criminal law is deterrence 
b) Deterrence not served by imprisoning those without capability of not committing crime
c) Purpose of criminal justice system not meant to cure mental infirmity or care for mentally inept 

d) Standard: condition of mind only; disease, disorder or disturbance – prevent knowing physical nature of act he is doing or of knowing committing wrong 
3. MPC p. 877: less strict test for insanity

a) If Δ (as a result of mental disease) was deprived of substantial capacity to appreciate the criminality of his conduct or to conform his conduct to the requirements of the law

· Thinks M’Naghten rule goes too far- knowledge as focus means responsibility for abstract awareness- wants to look as volitional capacity

· No test is workable that requires complete lack of knowledge or control
· Loosens cognitive impairment (needs to appreciate right/wrong, not know the difference)

· Loosens volitional impairment (lack substantial capacity)

4. US v. Lyons (US, 1984) p. 879: due to lack of medical knowledge, court decided to treat all criminal impulses as resistible

a) insanity defense ONLY if as a result of mental disease or defect he is unable to appreciate the wrongfulness of that conduct 

· Physical damage to brain however does fall within ambit
· Because this evidence was present, should have been submitted to jury
b) Dissent: “a decision that virtually ensures undeserved, and therefore unjust, punishment in the name of avoiding moral mistakes rests on a peculiar notion of morality”

· Majority rests on policy considerations deems unacceptable
(a) Protect public b/c no clear way to tell if someone abusing volitional prong of insanity defense 

(i) Overestimate frequency and success of insanity pleas
(b) Assume get out of hospital relatively quickly roaming streets dangerously

(i) Unfounded in fact

(c) Assumption juries confused 

(i) Mostly settled in plea bargain; where there are disagreements in testimony usually goes against D’s favor 
5. Purposes/Policy of insanity as a defense to a criminal charge

a) Not much direct deterrence value, but incentivizes caretakers (or people who realize they are going insane) to take more precaution

· Also closes loophole of ppl feigning insanity to get off

b) Fairness – not fair to punish someone for something he didn’t realize was wrong

c) Rehabilitation – if Δ is insane, prison would be the wrong treatment

d) Institutionalization would have greater incapacitative effect – keep insane Δ locked away in hospital (note: can’t get out just on doctor’s word; ct has the last word)

6. Federal Law: Comprehensive Crime Control Act of 1984 ( 18 USC §17(a) p. 883

a) Affirmative defense if, at the time of the commission of the act, the Δ (b/c of a mental disease) was unable to appreciate the nature and quality or wrongfulness of his acts. Mental disease or defect does not otherwise constitute a defense

D. Abolition
1. 4 states have abolished the insanity defense but allow evidence of mental disease to be introduced on the issue of whether the Δ possessed the mens rea required by the crime with which he was charged

2. Some allow the court at the sentencing stage to commit a guilty Δ to institutional care/treatment for a period not to exceed the maximum sentence

3. States eliminate the defense claiming utilitarian concern of controlling dangerous people outweighs retributive concerns

4. But states that reject the abolition statutes (NV) say the insanity defense is a well-established and fundamental principle and that invalidating the defense is unconstitutional

III. Changing Patterns of Excuse

A. US v. Moore (US, 1973) p. 922: heroin addict claims his possession of heroin stems from an overpowering need to use the drug and shouldn’t be held responsible. Ct. rejects

1. Dissent: only if there is a resulting loss of self-control can there be an absence of free will, which, under the extension of the CL theory, would provide a valid defense to an addict

a) If reason for punishment is deterrence, deterrence presupposes rationality, and even harsh decisions can’t deter true addicts

b) Society has a responsibility to rehabilitate the offender so that upon his release he may function as a productive, law-abiding citizen
ATTACK SHEETS BELOW TC "Changing Patterns of Excuse" \f C \l "3" 
Aggravating Circumstances Attack

1. Felony Murder Rule

LOOK TO FM SHEET

2. Lesser Legal Wrong

a. Culpability cannot be transferred horizontally between crimes but can be transferred vertically between lesser crime and greater degree of same crime

i. Mens rea is satisfied by that needed for the lesser crime

ii. Adopted in half of states

iii. Lopez – D sold marijuana to minor, but thought buyer was of age. Sale at all is legal wrong, so can use that wrong to charge with greater offense of selling to minor despite mistake about age 

3. Lesser Moral Wrong

a. In cases where act is morally wrong, regardless of mistaken fact, ignorance of said fact is not an excuse( SL

b. Underlying wrong is NOT illegal but predicated on idea that society has certain moral code we should follow

i. Conduct rules( condemns conduct

ii. Decision rues( tells legal system how to behave 

c. Normally rejected- do we have ONE single idea of what society’s moral code is?!

4. Group Criminality
LOOK TO A/A AND CONSPIRACY SHEETS

5. STRICT LIABILITY- no need for mens rea!!! (usually sex, drugs and minors)
a. Statutory rape

i. Common law

1. Garnett v. State mentally disabled Δ; mistake of age; guilty (SL)

a. Look to plane language and legislative history of statute

ii. MPC

1. MPC §231.6(1): SL when below age of 10 and if above 10 can use defense, but the burden is on Δ to show the belief was reasonable
b. Public welfare statutes

i. Very strong presumption for mens rea needed for traditional offenses

ii. Strong presumption against mens rea needed for new offenses

1. Dotterweich—food canning case
2. Balint—pharmaceuticals 
iii. POLICY: Don’t apply a public welfare rationale (SL) to statutes defining a felony absent a clear statement from Congress

1. Staples– Conviction of possession of unreg. firearm, though Δ didn’t know it was automatic 

a. Don’t want to criminalize conduct of large numbers of people

b. Not a Public Welfare offense if statute is:

i. Complex

ii. Easy to violate innocently

iii. Imposes stiff penalties

AIDING AND ABETTING

NOT separate crime- theory under which held responsible for same crime as principal- guilty OF robbery under THEORY of accomplice liability 

**modern trend accessory after the fact only one who deemed less culpable for crime (judge has sentencing discretion to lower others’ sentences though)( principal need not be convicted for accomplice to be convicted 

**if mere INSTRUMENT- unknowingly/unwittingly participate in crime not accomplice

[image: image1]
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CONSPIRACY-  SEPARATE CRIME

Purpose: 

1. stop conduct before substantive crime is committed- punishes preparatory conduct 
2. give harsher punishment to deter group activity b/c more dangerous- greater likelihood of success and more pressure not to abandon (originally mob-based)
Definition:

1. an agreement by two or more persons to commit a crime


FELONY MURDER RULE

COMMON LAW:

Mens Rea:  import mens rea (fiction). 

· only import subject to limitations:
· Inherently Dangerous Felony

· MAJORITY:  felony dangerous as committed.
· Usually easy for prosecution since death DID result.
· Stewart (Rhode Island).  Mom(crack(baby dies.
· MINORITY:  felony in the abstract
1. could felony could be carried out w/o anyone getting hurt. 
· Phillips (Cal.) bogus cancer treatment for child( not dangerous to human life in abstract.
2. was purpose of making illegal to prevent dangerous result?
· Hines (Ga) felons not to have weapons trying to prevent this kind of harm  (Query:  or WAS it?!)  
· (Note- case also looked at a lot of the specific circumstances( dusk, drunk etc.)
· (Note 2: despite fact that took abstract approach majority and dissent differed on application of circumstance approach- ie was the act committed in way foreseeable risk (majority) or high probability of risk (minority)

· Merger Doctrine (“independent felony limitation”)
· If underlying felony just a step toward causing death( must have independent purpose in committing felony than causing bodily harm to the other ie burgled for jewelry v. burgling to beat up 
· Purposes:
1. Prevents bizarre result (manslaughter is felony so would become murder).  
· Query whether this result means we should get rid of felony/murder altogether.
2. Prevents juror confusion on where intent needed (for underlying felony but not for murder… weird!)
3. The deterrence issue in f/m of trying to make people commit crimes more safely doesn’t apply if there is NO way to do the underlying felony safely.
· Burton (Ca) D kills during armed robbery
· Hanson (Ca, later) rejects- because precludes the very felonies that are the most likely to result in harm!
· Some states require conscious disregard of human life before using the felony/murder rule (this basically means they’ve gotten rid of F/M, although maybe it helps them lower the standard a bit, easier to prosecute)
Causation

·  “during” commission of a felony
· time begins with preparation, ends when D in custody or position of “temporary safety”

· felonious conduct is cause of death.  Death “in furtherance of felony”
· Who did the killing?
· If felon ( causation (look to group criminality to see whether would apply to all cofelons- in NYC affirmative defense if you didn’t solicit or aid)
· If 3rd party (
· MAJORITY.  Agency theory- you yourself must have done the killing or co-felon (if you rob bank and teller shoots someone else trying to defend against you you can’t be held responsible for that killing during your felony).  Felons not responsible.  
· ALTERNATIVE.  Proximate cause theory
· Responsible for any death so long as sufficiently related.  i.e. “shield” cases.  Chain of events…within contemplation…direct/almost inevitable consequence…
· Who was killed?  Not applied sometimes if victim is co-felon (justifiable; cofelons lives valued less; hard to say it’s in furthereance of felony; felons assume risk of dying)
· Did it further the felony?
· This is where you could bring in “separate frolic” idea from accomplice liability
· King case (Va)- airplane was flying low BECAUSE it was trying to stay undetected because carrying drugs= in furtherance but if flying low b/c foggy NOT in furtherance.

Misdemeanor/Manslaughter Rule (Unlawful Act Doctrine)

· Unintentional killing during non-felonious but unlawful act (the unlawful act demonstrates acted without due caution/circumspection ( manslaughter)

· Sometimes limited- depends on state.

· Inherently dangerous (if so, it is likely they DID have criminal negligence)

· Malum in se (wrong in itself), not malum prohibitum (regulatory offense)

· Proximate cause 

· Todd (Fla).  Stole $110 from church collection plate.  One congregant pursued and had heart attack.  No direct foreseeable risked harm from petty theft.
Insanity Defense Attack Outline
Under Common Law

1. What is the nature of the mental illness?
a. Was the D’s mental illness merely volitional (cannot conform conduct to law/can’t control behavior)?
i. If yes, NO INSANITY DEFENSE – Lyons
b. Was the D not able to understand the nature or quality of his act because of his mental illness?
i. If yes, INSANITY DEFENSE – M’Naughten Rule
ii. If no, did the D know that what he was doing was wrong?
1. If no, INSANITY DEFENSE – M’Naughten Rule

2. If yes, NO INSANITY DEFENSE
Under MPC, § 4.01

1. Did D lack substantial capacity to appreciate criminality or wrongfulness of his conduct?
a. If yes, INSANITY DEFENSE
b. If no, did D have substantial capacity to conform his conduct to the law?
i. If no, INSANITY DEFENSE
ii. If yes, NO INSANITY DEFENSE
2. Definition of substantial capacity
a. Capacity of some appreciable magnitude when measured by standard of humanity in general 
MISTAKE OF LAW AND FACT( definitions of purpose, knowledge, reckless, negligence on front
i. Purpose – intent and “conscious object” to perform act that caused the harm

1. MPC §2.02(2)(a): if material element pertains to

a. Result or conduct: “conscious object to engage in conduct of that nature or to cause such a result”

b. Attendant circumstances: Δ is “aware of the existence of such circumstances or her believes or hopes they exist”

ii. Knowledge – awareness and substantial certainty of causing harm

1. MPC §2.02(2)(b): if material element pertains to

a. Conduct or attendant circumstance: if Δ’s aware of the nature of circumstances of his conduct

b. Result: if Δ’s aware that it is practically certain or highly probable that conduct will cause such a result
2. Willful ignorance/blindness – knowledge established by the high probability of the existence of a fact, and conscious avoidance of the truth (MPC §2.02(7))
a. U.S. v. Jewell – marijuana case; knowledge can be inferred when Δ makes conscious effort to disregard the obvious

i. Posner dissent: high probability NOT just reckless disregard; if actually believed it was not true, then Δ has a defense as well (wants an affirmative act

b. In most common law jx, willful blindness instruction requires (1) subjective awareness of high probability of illegal conduct (2) purposefully/deliberately contrived not to find out – not simply inaction – must have actively tried to not learn the truth

iii. Recklessness – conscious awareness of substantial unjustifiable risk, but chooses to run the risk. i.e. Russian Roulette

1. Gross deviation from reasonable care – recklessness = negligence + subj. awareness

2. NOTE: recklessness is the default minimum level of mens rea required ( conscious awareness of wrongdoing

3. CL: “Maliciously” means recklessness, Δ could foresee the consequence of his act, even if he didn’t intend harm or ill-will

4. Distinguishing knowledge and recklessness: knowledge is certain. Recklessness is awareness of and conscious disregard of possible dangers.

iv. (Criminal) Negligence – lack of reasonable care (Δ should have been aware of risk created)

1. MPC §2.02(2)(d): Δ “should have been aware of a substantial and unjustifiable risk that the material element exists or will result from his conduct”

2. Santillanes: criminal negligence must be a gross departure from reasonable standard of care to reach level of moral culpability 

3. CA statute (p. 376): “without due caution and circumspection” – sounds like simple civil negligence but ct. can interpret words to require GROSS deviation

2. Mistake of Fact

Common Law
a. Generally, we allow mistake of fact offense when it negatives a state of mind required by the offense( must be reasonable 
b. BUT, we do not allow mistake of fact defenses for some drug crimes, sex crimes, and crimes involving minors (strict liability?)

c. Regina v. Prince: Reasonable but mistaken belief about age is not a defense. Would have to read language into the statute requiring actor to not believe girl is over 16 when he takes her for this to be a defense.

d. Note: if mistake of fact goes to degree of crime, look to lesser legal wrong principle (i.e. if you try to claim mistake of fact for drug being MJ and not crack)

e. Note: there is no mitigation/mens rea for strict liability offenses!!!!!! 
f. Willful ignorance- In most common law jx, willful blindness instruction requires (1) subjective awareness of high probability of illegal conduct (2) purposefully/deliberately contrived not to find out – not simply inaction
MPC approach( doesn’t need to be reasonable 
g. § 2.04(1): Claims about mistake should be resolved by determining whether the mistake negates the mens rea for the crime in question
h. § 2.04(2): Mistakes about the gravity of an offense should affect liability for that offense in the same way as mistakes that suggest complete innocence
i. Willful ignorance- Willful ignorance/blindness – knowledge established by the high probability of the existence of a fact, and conscious avoidance of the truth (MPC §2.02(7))
i. Query whether just not inquiring enough conscious avoidance
j. Comment:
i. Effective measure of liability should be culpability, not actual consequences of conduct
ii. NO LLW( if think it’s MJ but it’s really crack you are held to the MJ degree of crime 
3. Mistake of Law

Common law

a. General Rule: even if reasonable/in good faith, mistake of law is not a defense (Marrero- peace office)

b. Exceptions- vary by juris. See below:

i. Specific Intent Crimes*mistake of fact? When knowing of law is element of crime
ii. Noncriminal Law Mistakes
1. Mistake of law about noncriminal law that has an effect on violation of criminal law is a defense (Smith – property law case)

iii. Reliance on officials/statements/rulings
1. Differs by state

a. Albertini – can rely on previous acquittal

b. Rogers – if courts have conflicting views, reasonable foreseeability acquittal won’t be upheld

i. BUT dissent—are you supposed to wait until the SC makes a final decision, look into laws of every juris, hole self in law library before acting?

2. Official advice is not a defense (Hopkins lawyer) because don’t want to make advice paramount to law (deal with civil liability)

iv. Failure to Act
1. Depends on Jx

a. Lambert: Failure to act may not be punishable under a criminal statute unless it is shown that the D knew or should have known of the duty established by the statute and the penalty for failure to comply. *just being in the city needed to register- no reason to inquire like if had acted or well-known rule
i. Conduct wholly passive
ii. No actual notice of the law
iii. Violation is just regulatory offense 
b. BUT, Bryant – even if not aware needed to register as sex offender, still liable. Different from Lambert because that was a law enforcement device, and this is a public safety issue, and sex offender registries are well known

v. Misled by judge
1. query whether judge telling you couldn’t have gun for one yr. would give you a defense if couldn’t have gun after the one yr period either

vi. culture
1. Chinese man bludgeoned wife( acquittal

2. Japanese woman drowned kids( mitigation to MSL

MPC on mistake of law: (generally look to subjective belief)
vii. § 2.02(9): neither knowledge nor recklessness nor negligence as to whether conduct constitutes an offense or as to the existence, meaning, or application of the law determining the elements of an offense is an element of such offense, unless the definition of the offense or the Code so provides( knowledge of the law is not an element of a crime.

viii. § 2.04(1): ignorance or mistake as to matter of fact or law is a defense if it negatives the purpose, belief, recklessness or negligence required to establish a material element of the defense

ix. § 2.04(3): Adopts a limited defense for situations where D reasonably believes his conduct isn’t an offense( complete ignorance of the law 
1. statute hasn’t been made reasonably available/published and is unknown to him OR

2. reasonable reliance on official statement of law afterward determined to be erroneous or invalid  (includes Entrapment by estoppel( advice from official who has authority to interpret law (BUT does not apply to advice from attorneys))
3. must prove by preponderance of the evidence
Mitigating Circumstances Attack

4. Mistake of Fact

Common Law
a. Generally, we allow mistake of fact offense when it negatives a state of mind required by the offense

b. BUT, we do not allow mistake of fact defenses for some drug crimes, sex crimes, and crimes involving minors (strict liability?)

c. Regina v. Prince: Reasonable but mistaken belief about age is not a defense. Would have to read language into the statute requiring actor to not believe girl is over 16 when he takes her for this to be a defense.

d. Note: if mistake of fact goes to degree of crime, look to lesser legal wrong principle (i.e. if you try to claim mistake of fact for drug being MJ and not crack)

e. Note: there is no mitigation/mens rea for strict liability offenses!!!!!! 

MPC approach

f. § 2.04(1): Claims about mistake should be resolved by determining whether the mistake negates the mens rea for the crime in question
g. § 2.04(2): Mistakes about the gravity of an offense should affect liability for that offense in the same way as mistakes that suggest complete innocence
h. Comment:
i. Effective measure of liability should be culpability, not actual consequences of conduct
ii. opp of LLW( if think it’s MJ but it’s really crack you are held to the MJ degree of crime 
5. Mistake of Law

Common law

a. General Rule: even if reasonable/in good faith, mistake of law is not a defense (Marrero- peace office)

b. Exceptions- vary by juris. See below:

i. Specific Intent Crimes*mistake of fact?
ii. Noncriminal Law Mistakes
1. Mistake of law about noncriminal law that has an effect on violation of criminal law is a defense (Smith – property law case)

iii. Reliance on officials/statements/rulings
1. Differs by state

a. Albertini – can rely on previous acquittal

b. Rogers – if courts have conflicting views, reasonable foreseeability acquittal won’t be upheld

i. BUT dissent—are you supposed to wait until the SC makes a final decision, look into laws of every juris, hole self in law library before acting?

2. Official advice is not a defense (Hopkins lawyer) because don’t want to make advice paramount to law (deal with civil liability)

iv. Failure to Act
1. Depends on Jx

a. Lambert: Failure to act may not be punishable under a criminal statute unless it is shown that the D knew or should have known of the duty established by the statute and the penalty for failure to comply. *just being in the city needed to register- no reason to inquire like if had acted or well-known rule

b. BUT, Bryant – even if not aware needed to register as sex offender, still liable. Different from Lambert because that was a law enforcement device, and this is a public safety issue, and sex offender registries are well known

v. Misled by judge
1. query whether judge telling you couldn’t have gun for one yr. would give you a defense if couldn’t have gun after the one yr period either

vi. culture
1. Chinese man bludgeoned wife( acquittal

2. Japanese woman drowned kids( mitigation to MSL

MPC on mistake of law: 

vii. § 2.02(9): neither knowledge nor recklessness nor negligence as to whether conduct constitutes an offense or as to the existence, meaning, or application of the law determining the elements of an offense is an element of such offense, unless the definition of the offense or the Code so provides( knowledge of the law is not an element of a crime.

viii. § 2.04(1): ignorance or mistake as to matter of fact or law is a defense if it negatives the purpose, belief, recklessness or negligence required to establish a material element of the defense

ix. § 2.04(3): Adopts a limited defense for situations where D reasonably believes his conduct isn’t an offense

1. statute hasn’t been made reasonably available/published and is unknown to him OR

2. reasonable reliance on official statement of law afterward determined to be erroneous or invalid  (includes Entrapment by estoppel( advice from official who has authority to interpret law (BUT does not apply to advice from attorneys))

3. must prove by preponderance of the evidence 

6. JUSTIFICATIONS- the act you did wasn’t wrong
Self Defense

a. SEE SELF DEFENSE SHEET

Battered Women’s Syndrome

1. Elements: 

a. Unlawful threat (actual/apparent)

b. Imminent threat

i. Traditionally must be immediate/instantly met( inevitable does not = imminent (Norman dog food)

ii. Trend (from Norman dissent but minority)( imminent can = belief of perpetual and impending doom if reasonable 

c. Deadly threat

i. Proportional force rule

d. Necessary/self defense

i. Traditional steps of self defense

ii. Evidence of BWS let in ONLY to address subjective belief of imminent and dangerous harm and killing necessary- goes to credibility

iii. Objective part of self defense can maybe look from POV of battered person but NOT SYNDROME 

1. note: courts generally frown on defense when husband in bed/asleep (goes to imminence)

e. Duty to retreat

i. Look to jurisdiction- same as self defense 

f. 3rd parties

i. No use of self defense 

1. Cts say the fact that woman suffering BWS believes it’s imminent and there’s no escape doesn’t justify a reasonable person not seeing other possibilities – 3rd party doesn’t have necessity/learned helplessness defense

Necessity/ “choice of lesser evils”

b. MPC

i. MPC § 3.02(1)

1. If the defendant correctly believes necessary to avoid greater harm = defense
a. The harm avoided must be greater than the harm done

b. The must be no specific prohibition of use of defense for this crime

c. Can’t be legislative intent not to have a defense

i. Problem( what = correct??? 
ii. Can still use in homicide
ii. § 3.02(2)

1. even if create necessity can still use defense- just charged with recklessness/negligence of creating situation
iii. MPC § 3.04

1. Relaxes imminence requirement, providing it is sufficient I the actor reasonably believed that the use of defensive force was “immediately necessary”
c. Under the common law

1. elements:
a. choice of evils
i. economic necessity is insufficient (lost job can’t steal)
b. no apparent legal alternative
i. this is a “last resort”- if between breaking out of jail and getting killed in jail must have reported it to police etc. BEFORE escape—only apparent alternatives count though
c. imminent harm/threat
i. usually can’t be something in the future( verbal threats

1. Schroeder– prison rape case where Δ killed cell-mate while he was sleeping, after verbal threat of rape

2. Ha– Δ believed he was in danger, killed gang leader who had threatened him

ii. A reasonable fear of future harm does not authorize a person to hunt down and kill
d. D chooses the lesser evil
i. Objective standard of what is lesser/greater evil( hard in homicide cases b/c can we really say three lives are more valuable than one? (many jurisdictions reject this defense for homicide for that reason)
e. Not self-created
i. If negligently start fire and then can only stop it by burning down whole town NO defense 
ii. (like in self defense- no defense if initial aggressor)
f. No contrary legislative intent
i. ie laws against distributing needles means can’t claim necessity to prevent AIDS
ii. divide on medicinal weed usage( is harm to society from violating drug law really worse than extreme pain of person?
iii. Squatters can’t use necessity to stay in home
g. Prison escapes
i. Split on whether or not must immediately surrender to authorities upon escape amongst other traditional requirements

1. Lovercamp factors on pg. 799 

ii. Unger( expands availability of defense by saying Δ doesn’t have to meet all Lovercamp preconditions (didn’t surrender)
d. Torture
i. Never OK but can get necessity defense MAYBE in ticking time bomb case
7. EXCUSE- act you did was wrong but you aren’t morally culpable 
Competency to stand trial

1. not defense but will be committed to mental facility until competent to stand trial

2. competency=

a. sufficient ability to consult with attorney

b. rationally understand proceedings

Insanity Defense

3. rare cases only- think Andrea Yates who killed kids, heard voices, hallucinated
4. note: HAVE mens rea just formed by diseased state of mind so maybe not culpable
5. Rationale: 
a. Doesn’t deter to convict
b. No culpability b/c no real free will
6. Might not want to raise the defense because may result in longer confinement, more intrusive treatment or greater stigma

7. Requirements
a. Disease or defect of mind
1. not the same as medical diagnosis
2. looks to ease of feigning, medical community designation, nature of formation (did they bring it upon themselves) frequency/likelihood of defense 
b. meet legal insanity test
1. traditional approach M’Naghten standard
1. at time/commission of act D had diseased state of mind and had NO knowledge of nature/quality of act or that they were wrong 

a. ie if know wrong but can’t control yourself NO defense

2. MPC p. 877: less strict test for insanity

1. If Δ (as a result of mental disease) was deprived of substantial capacity to appreciate the criminality of his conduct or to conform his conduct to the requirements of the law

RAPE ( CL

Consent
· Approaches

· Traditional (minority): subjective unwillingness + physical resistance

· Totality of circumstances: saying “no” + other behavior

· No ALWAYS means no: verbal resistance

· Absence of Affirmative consent: need words/conduct affirmatively giving consent (NJ)

· But….

· Even if V gave consent…is she lacking capacity to give the consent?

· Maturity: (age varies by jx)

· Statutory rape ( strict liability

· Incapacity by drugs/alcohol

· Must be severely incapacitated

· Usually Δ had to administer the giving of drugs/alcohol

· Some states invalidate V’s consent even if she chose to use drugs/alcohol (see Giardino)

Mens Rea

· Mistake of Fact

· Regarding age ( see consent (Above)

· Regarding consent

· Minority view: not allowed as a defense

· Ex: Sherry ( ct. uses no means no approach

· Ex: Fischer( when Δ uses force/threat of force, no mistake of fact

· BUT, can still be negligent for rape ( imputing objective awareness

· Majority view: allowed as a defense if honest and reasonable

· PROBLEMS

· How do we define consent?

· How do we define reasonable?

Force

· Physical Force

· Minority view (NJ): sexual intercourse alone = force (M.T.S.)

· Majority view: often read in resistance requirement to prove force

· ½ of states require V to reasonably resist

· Most states: reasonable apprehension of fear will suffice for resistance

· People v. Warren ( big guy / girl on bike…if circumstances show resistance to be futile or life endangering, then don’t need to resist, fear is enough

· Implicit threats

· Usually threat needs to be if physical force

· Ex: Thompson ( H.S. principal, not considered force

· But…some jx allow coercion or use/abuse of authority to = force

· Ex: PA statute ( use of unrequited love constitutes force by threat

· Schulhofer: should not turn on degree of pressure, but on legitimacy of proposal

· Force by deception

· Fraud in the inducement = valid consent

· Ex: Boro, V has sex under belief that it will treat a disease

· Fraud in the factum = invalid consent

· Regarding the sex act, itself

· Ex: misrepresenting that you’re the spouse; Dr. penetrates with penis and not a surgical instrument

RAPE ( MPC

MPC § 213.1 p. 1117

Rape if sexual intercourse w/ female, not his wife if:

· Force or threat of force (threat = death, serious bodily harm, extreme pain or kidnapping)

· Impaired her with drugs

· She’s unconscious

· Female less than 10 years old

** it’s normally a felony of the second degree, but it can be bumped up to a felony of the first degree if:

· Serious physical harm in course thereof to ANYONE or,

· Not an acquaintance and no prior sexual liberties

Gross Sexual imposition (third degree felony)

· Male sexual intercourse with a woman not his wife and

· Compels by any threat would prevent resistance by woman of ordinary resolution or

· He knows she suffers from mental illness which renders her incapable of understanding nature of conduct or

· He knows she’s unaware of sexual act being committed upon her or she submits b/c she thinks it’s her husband by mistake

SELF DEFENSE:  







                                    burdens of proof:
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Common Law





Mens Rea


MAJORITY Purpose to have crime succeed (knowing NOT enough)


Hicks- (die like man): must prove D spoke/acted with purpose to encourage/assist in commission of crime (here vague) 


Purpose= stake in the venture/nexus (Gladstone- calling Kent, co-inhabiting would have shown purpose but merely drawing map not enough)


MINORITY


If serious crime knowing is enough (Fountain)( more likely to have purpose to help if don’t do anything to prevent and know 


Lesser crimes for when probable your act will render aid (NY statute- criminal facilitation)


SL crime( must at LEAST know action facilitating crime


Reckless/negligent crimes


Purpose to assist principle 


Negligent regarding results( drag racing and 3rd innocent car was hit 





Actus Reus


Act of assistance/encouragement( positive act or omission when duty to act


Mere presence or speech CAN be enough if meant to encourage 


Help need not contribute to result- if would have happened anyway STILL liable (Wilcox- musician and clapping( a. purpose to encourage b. knew illegal c. stake in venture (journalist))


Principal need not be aware of accomplice’s acts 





Reasonably Forseeable Extension


MOST juris now extend accomplice liability to those reasonably foreseeable/natural/probable result of crime DID encourage (don’t need mens rea for these!!!!) JURY QUESTION


was it a separate frolic?!


BUT was the A/A aware when committed robbery usually raped someone? (makes foreseeable)











MPC


2.06: person guilty of an offense if it is committed by his own conduct or by the conduct of another for which he is legally accountable, or both 





Mens Rea


2.06(3)(a) purpose of promoting or facilitating crime


Ambiguous re: knowledge or purpose re: elements of substantive offense if SL crime


Reckless/negligent crimes


A/A must only act with culpability sufficient for offense itself 





Actus Reus


2.06(3)(a)(iii) Act of assistance/encouragement( positive act or omission when duty to act


ATTEMPT to aid is enough





Reasonably Forseeable Extension


Same as above

















COMMON LAW





Actus reus


Agreement to commit crime


Can be express or implied by:


Words, actions, similar motive, gestures


Presence at crime strong indication agreed to crime


PARALLEL action not enough unless evidence planned it 


Don’t need to know or have contact with all conspirators 


SOME juris have an OVERT ACT req.--> any 1st step toward committing crime legal or illegal (calling to find out time bank opens)


Evidence of ongoing conspiracy: prior acts before joined conspiracy only allowed to show conspiracy in existence 





Mens Rea


intent to agree


purpose to commit crime (knowledge not enough)


stake in venture


if serious crime knowledge may be enough (like A/A Fountain) 


criminal liability can be derivative (held accountable for act of another but liability based on own conduct and mens rea)( encourage, assist, stake in crime but NOT vicarious 





NO CAUSATION NEEDED- doesn’t have to result in harm





CO-CONSPIRATOR LIABILITY for collateral consequences 





MINORITY: 


Pinkerton Rule- when there is a “continuous conspiracy” all co-conspirators are liable for the substantive offense:


For all reasonably foreseeable/natural consequence acts 


Unless there’s evidence of affirmative act of withdrawal from conspiracy


Criticisms: liability for murder based on negligence! (reasonably foreseeable)





Conspiracy ENDS: when objective of conspiracy succeeds or fails 





EVIDENCE: hearsay evidence v. ANY co-conspirator admissible against ALL if in furtherance of crime and during course of conspiracy( PROB b/c not supposed to be brought in til establish WAS conspiracy but IT usually DOES establish conspiracy 





**federal courts: conspiracy aggravates crime so if conspire to commit misdemeanor( felony 














MPC 1.07(1)(b)





NOT sep crime- merges with completed target offense unless uncompleted acts remain


REJECTS Pinkerton( need evidence of accomplice liability( go to aiding and abetting 











Overall Rule:


Old UK case Regina v. Serne:  Any act known to be dangerous to life and likely to cause death, done for purpose of committing a felony, and which causes death, is murder.


People v. Stamp.  (robbed bank, someone has a heart attack).  Doctrine not limited to manners of death which are foreseeable- take your victim as you find him.


Generally, arson, rape, robbery, burglary, kidnapping, mayhem + death (M1.  Other felonies + death (M2.








MPC §210.2(1)(b).  NO FM RULE BUT If death occurs during certain listed felonies (robbery, rape, deviate sex by threat/use force, arson, kidnap, burglary, felonious escape) ( presumption that D acted with recklessness/extreme indifference to human life.


(MPC doesn’t have Misdemeanor/Manslaughter Rule.)





Elements


Sexual intercourse


Force


Mens rea


Non-consent


*majority of states require force + non-consent


*minority of states just require non-consent








MAJ: once D shows prima facie case for self-defense prosecutor must DIS-prove beyond reasonable doubt


MIN: D must show self-defense w/ preponderance of evidence





MPC





ELEMENTS





1. subjective belief in danger of death or great bodily harm


3.04(b) fear of rape, robbery, kidnap= self defense


3.09(3)  if D subjectively believes and is charged with purpose or knowing crime = perfect defense


 if charged with negligent or reckless crime= manslaughter (ie no self defense)























2. 3.04(1) relaxed standard--sufficient to honestly believe immediately necessary on present occasion 














3. 3.04(2)(b) deadly force ok in response to deadly force, risk of serious bodily injury, serious crime like kidnapping/violent rape that often lead to violent injury


If kill innocent bystander while self defense only liable if neg/reckless re: 3rd person








4. can’t be initial aggressor= purpose to cause death/harm 











5. 3.04(2)(b)(ii) duty to retreat ONLY if know can safely retreat


Only duty to retreat from home/work if initial aggressor or assailed by coworker in work place 





COMMON LAW





ELEMENTS





1. honest and reasonable fear of death/great bodily harm 


Goetz (NY) does typical= reasonable? (look to race as proxy for socioeconomic class and possibility of harm)


Factors allowed in: 1. physical attributes 2. D’s prior experience 3. movements/ words of victims


Trend toward more subjective objective approach 


BSW evidence comes in to go HONEST (subjective) not reasonable (objective)





**if honest but UNreasonable fear= imperfect self defense( voluntary MSL if unreasonable fear provoked; involuntary MSL if reckless/crim neg. killing





2. imminent and unlawful threat


Traditionally threat must be @ that moment b/c if not could pursue legal means to resolve 


BWS differing views on what is imminent- Norman maj. Sleeping husband not imminent v. dissent constant and impending doom makes possibility ever imminent 





3. proportional response to the threat 


Must be deadly force




















4. can’t be initial aggressor 


Must not be initiator of deadly force – can’t create own necessity








5. Duty to retreat before using deadly force 


Only in some jurisdictions (traditionally can stand ground)


Castle exception in some places- no duty to retreat in home
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