I. Functions of Criminal Law
a. Satisfy the societal need for punishment
b. Control crime
c. Control the government in pursuing the first two objectives
i. Schulhofer favors this function: the first two functions could be easily met by eliminating criminal law and installing an authoritarian state
d. MAJOR PRINCIPLE RUNNING THROUGHOUT COURSE: protecting innocent life outweighs social gains
i. This is why we require fault, and LPF: we can’t just punish an innocent person even if there is a social gain (e.g. net deterrence)
II. The Two Rules of Evidence
a. Is the evidence relevant?  (Fed. Rules 401 and 402 – CB 18)
i. Probative: proposition for which evidence is offered is more likely to be true given the evidence than it would be w/o the evidence
ii. Material: proposition that the evidence tends to prove must be one that will affect the outcome of the case under applicable law (e.g. if the evidence tends to prove an inadmissible defense, such as consent to murder, the evidence is not material)
b. Does the evidence’s prejudicial effect outweigh its probative value?  (Fed. Rule 403 – CB 23)
i. Policy: We want to try Δ only for the crime alleged.  Fear that evidence, although relevant, may be so prejudicial that jury will give it excessive weight, or will convict Δ b/c of the prejudicial value of the evidence, not b/c it convinces them of Δ’s guilt.  
ii. Past crimes rule:  In particular, we exclude evidence, incl. past crimes, that simply goes to prove Δ’s “bad character,” i.e. Δ’s propensity to commit crimes.  (Fed. Rule 404 – CB 23; Zackowitz – CB 19, RG __)  What makes character evidence so uniquely troubling is that it often is very probative (e.g. repeat rapist), but what makes the evidence so probative is also what makes it so prejudicial.  There are “exceptions” to past crimes rule (not technically “exceptions,” b/c they don’t go merely to prove character): 
1. Evidence is for a purpose other than character, e.g. proof of identity, motive, etc.
2. When Δ is tried for a sex crime, evidence of past sex crimes is admissible (Fed. Rules 413-414 – CB 25) → although such evidence must still pass Fed. Rule 403 (but it usually does)
a. Rationale:  Sex offenders have a particularly strong, embedded propensity to commit sex crimes → this rationale and the empirical evidence on which it is based has been challenged
b. Most states apply usual character exclusion rule to sex crimes → BUT often find another way to bring evidence in (e.g. it goes to show motive)
3. If Δ testifies, Π may introduce character evidence NOT to prove Δ’s character, BUT to impeach Δ’s credibility.
III. Right to Trial by Jury
a. Constitutional right to trial by jury in criminal cases (although perhaps not for petty crimes) → jury trials are a fundamental element of Due Process (Duncan – CB 42, RG __)
i. Juries can protect Δ from biased/overzealous judges/prosecutors
ii. Juries inject “common sense” and community values/norms into the law
iii. Juries can insert flexibility into the law when unforeseen cases arise → not proper to make the law itself flexible (e.g. basing everything on a “reasonableness” standard) b/c it would make the law too vague and unenforceable
iv. Juries can nullify when the law makes no sense (see below)
b. Jury nullification: juries may be convinced that Δ committed the crime, but acquit Δ anyway
i. Pros and cons of jury nullification:
1. Pros: injects community values into law; nullify laws that are outdated or inherently bad; common sense dictates that strictly applying the law would not be appropriate given the circumstances; protect Δ from an overzealous prosecutor/judge; makes juries, as intimate representatives of community values, an important element of democracy; black jurors who do not nullify may be placed on jury just to give imprimatur of legitimacy to an actually racist proceeding
2. Cons: juries can inject undesirable community values (e.g. white juries acquit white Δs when victim is black); undermines democratic choice to make this activity criminal; generally undermines rule of law; can turn trials into unwieldy policy debates over the law
ii. Jury nullification seems inevitable (Ragland – CB 54)
iii. How far should we go in legitimizing nullification?
1. Jury instructions: majority of courts refuse to permit jury instructions informing jury of nullification power, for fear that it will over-encourage juries to nullify  (Doughtery – CB 51, RG __)
2. Juror removal: judges may remove jurors who refuse to follow judge’s instructions (i.e. wanted to nullify despite evidence of guilty) → BUT judges may not remove juror if there is merely “some possibility” that juror was based his vote on the evidence, not on refusal to follow instructions (i.e. nullify) (Thomas – CB 56, RG__)
3. Schulhofer thinks nullification is a good thing, and we need to come up w/ some way to allow jury to talk about why they’re nullifying w/o fear of being thrown out (under Thomas), but still prevent trials from devolving into endless policy debates (b/c if we allow jury to talk about nullifying, we almost certainly would have to allow Π to introduce policy evidence why they shouldn’t nullify)
c. No constitutional right to jury in sentencing → nor is there a right to have jury be aware of the sentence that could result from a guilty verdict
i. Most states do not allow jury sentencing
ii. Exception: most states have jury sentencing for death penalty
IV. The Justification for Punishment
a. BOTTOM LINE: mixed theory is most commonly accepted justification for punishment

b. Punishment: the intentional infliction of suffering
c. Why do people obey the law?
i. Conscience: people think of themselves as decent, law-abiding
ii. Shame: people fear social disapproval
iii. Economics: people weigh cost-benefits (is the crime worth potential punishment?)
iv. Legitimacy of the law: people only obey laws they view as legitimate, and will disobey laws they view as unfair regardless of whether they get caught
d. General framework for justification of punishment:
i. Utilitarian: emphasizes that punishment itself is bad (infliction of pain, decrease social welfare, cost to society) → THEREFORE, punishment should only be used if the benefits outweigh the costs (see Bentham; law and economics)
ii. Retributive: punishment for a moral wrong is a good in itself → THEREFORE focus on the moral wrong (see Kant; Moore)
e. Retribution
i. What exactly is the moral wrong?  Two answers, illustrated by different interpretations of Payne v. TN (CB 87) (Δ attempted to kill boy and did kill boy’s mom and sister in front of him → court allowed boy’s victim impact statement, resulting in conviction and death penalty)
1. Harm: retribution based on harm Δ caused; consider victim’s pain
a. Payne: Δ’s acts resulted in particular harm to boy
b. Schulhofer rejects this definition of retribution: this is more retaliation (eye for an eye)
2. Culpability: retribution based on Δ’s moral fault
a. Payne: Δ killing mom/sister while knowing boy was watching demonstrates extreme culpability, regardless of boy’s pain
b. Schulhofer adopts this definition of retribution
ii. “Harmless” crimes: another example of harm v. culpability
1. US v. Milken (CB 107): “harmless” crime b/c Δ paid all of the $ back → under harm we wouldn’t punish him, but he is still morally culpable
2. Note also implications for deterrence: just b/c this Δ can make this a “harmless” crime doesn’t mean that other Δs can → we still want to deter
f. Utilitarianism
i. Deterrence: threat of punishment will deter people from committing crimes
1. Depends largely on idea that people make cost-benefit analyses → do people really think in economic terms?  For all types of crimes (compare “rational” crimes, e.g. embezzlement, to “passionate” crimes, e.g. murder)
2. Ignores culpability?  Bentham (CB 92) argues for punishment for efficiency → would this be overinclusive (excessive punishment when Δ’s culpability is low, but we really want to deter and it’s hard to deter, e.g. punishing one Δ for stealing $2 from payphone in order to deter everyone else from doing so) AND underinclusive (Δ was very culpable, i.e. malicious and depraved, but the crime is fairly easily deterred)?
3. Escalates crime?  If Δ knows he is going to be severely punished for one crime (perhaps life imprisonment), he may say the hell w/ it and go on a crime spree, since he has nothing to lose.
4. Negative effect on juries/judges?  If the jury/judge feels that Δ is guilty but w/ low culpability, but would face severe sentence, jury might acquit out of sense of fairness → undermines deterrence
ii. Incapacitation: remove criminals from society
iii. Rehabilitation: rehabilitate criminals for reintegration into society

1. Paternalistic?

2. Effective/efficient?
g. Retribution v. Utilitarianism
i. Considered separately, retributive and utilitarian theories seem sharply at odds
ii. What if an extremely destitute Δ pickpockets very rich man, who has done nothing wrong to Δ?
1. Retribution: we might not view Δ as very culpable: really needs the $
a. Morris (CB 82): society is made up of roughly equal men who agree to abide by certain primary rules that benefit everyone → when someone breaks that rule, he gains an unfair advantage over everyone else, and it is therefore just to punish him (NOTE: this appears to be closer to retaliation than retribution)
b. Murphy (CB 83): ridiculous to assume that society is made up of roughly equal men → there are many disadvantaged people who gain little benefit from the system, so wouldn’t be just to punish them unless we make the system more fair
c. Schulhofer says we have to take Murphy seriously if we really believe in moral culpability, but he qualifies that destitute Δs do receive some benefits from societal rules, e.g. lack of anarchy
2. Deterrence: since Δ is so desperate for $, we’ll have to impose severe punishment in order to deter
a. Morris (CB 82): Δs who break the primary rules risk destroying the system, b/c everyone else will be less apt to abide by the rules if they know that others don’t and aren’t punished for it → therefore, must punish in order to deter
b. Murphy (CB 83): same argument as above; thinks justice overrides deterrence
iii. What if a rich Δ steals $2 from a payphone, but phone company says that it loses $60 million/year from people stealing small amounts from payphone, but, unlike Δ, they never get caught?
1. Retribution: Δ had little culpability, so low punishment
2. Deterrence: overall, this is a huge problem, and the only way to deter might be to set an example w/ Δ, so high punishment
iv. Schulhofer says that, despite their differences, it would be wrong to consider retribution and utilitarianism as mutually exclusive, b/c each has something to offer: retribution is important for fairness; utilitarianism is important for social welfare
h. Mixed theory
i. Culpability sets the cap; deterrence sets the punishment within the cap
ii. Mixes retribution (punishment can never be more than what Δ deserves) and utilitarianism (punishment should be used to deter criminal behavior)

iii. Different conception of retribution: retribution is a negative constraint, i.e. prohibition on punishing Δ more than he deserves

iv. Culpability still essential: culpability gives us license to punish → BUT culpability doesn’t impose obligation to punish (whether or not we actually punish, and, if so, by how much, depends on whether punishment would be useful)

v. See Hart (CB 83)

V. Actus Reus
a. BOTTOM LINE: liability requires an actus reus, i.e. at least one voluntary act proximately connected to the crime, w/ involuntariness narrowly defined, or an omission of a legal duty
b. Background principle of statutory interpretation: conviction must be based on a voluntary act
1. Martin (CB 182): Δ, drunk at home, arrested at home and brought onto highway by police, and then convicted for public drunkenness (statute: “any person who, while intoxicated, appears in any public place and manifests a drunken condition by boisterous/indecent/loud/profane conduct shall, on conviction, be fine”)
2. Holding: Δ could not be convicted when he was involuntarily brought out onto highway by police → conviction overturned
3. Statutory interpretation: court reads in the “voluntary appearance” requirement, which was absent from the statute 
4. Basis of arrest: court doesn’t care, but should we?
a. Easy case for reversal: underlying arrest was unjustified (i.e. police were merely entrapping  Δ)
b. Harder case for reversal: underlying arrest was justified (e.g. Δ was a wife-beater)
c. What is a voluntary act?
i. Confusion: voluntariness/involuntariness is not well-defined either in common law or MPC 2.01 → note also that diff. criminal laws refer to “involuntariness” in different ways (e.g. “involuntary vehicular manslaughter” when you run a stop sign and unintentionally kill pedestrian is actually based on a “voluntary” actus reus), and legal conception of involuntariness is much narrower than everyday conception of involuntariness (e.g. legal involuntariness excludes “irresistible impulses”)
ii. General rule: involuntary actions are only those completely divorced from control of mind (e.g. physical spasm), or when Δ is unconscious (e.g. sleepwalking) → common law and MPC 2.01 are generally in accord
1. Examples of involuntary acts:
a. Epilepsy: seizure would normally not be voluntary actus reus
i. BUT Decina (CB 189): convicts Δ who suffered seizure while driving and killed someone → actus reus was not the seizure, but Δ driving a car knowing risk of seizure → note: Illustrates importance of carefully looking at the crime charged
b. Somnambulism: Cogdon (CB 188)
c. Hypnosis
2. Habits: NOT considered involuntary, even if done w/o thought → still connected to mental element
a. NOTE: probably wouldn’t exclude something like Tourette’s syndrome, b/c that is more like a physical reflex
d. How many voluntary acts are required?
i. MPC 2.01 (prevailing view): only requires one voluntary act (“liability is based on conduct which includes a voluntary act”)
1. BUT Martin (CB 182): court was probably saying that all the acts forming the elements of the crime need to be voluntary (Δ was voluntarily drunk, but he was involuntarily out in public)
ii. Time frame: if only one voluntary act is required, time-frame issues become more important → the wider you open the time-frame, the easier it will be to find at least one voluntary act → THEREFORE, although MPC allows you to open the time-frame somewhat, there needs to be  a mens rea restriction, so that Δ’s voluntary act demonstrated a culpable mental state w/ regard to crime charged
e. Omissions: actus reus is failing to act when you should have
i. BOTTOM LINE: unless statute says otherwise, no duty unless you have a contractual duty or  would have a duty under law of torts (MPC 2.03: “duty to perform is otherwise imposed by law”) → MPC reflects general approach
ii. Duty:  liability based on omission requires that Δ had a legal duty 
1. Pope (CB 194): Δ not guilty for not stopping mother from killing her child while they were staying at Δ’s house → child abuse statute under which Δ was charged required very specific rltshp (person w/ “permanent or temporary care or custody”), and court was reluctant to say that Δ had this type of rltshp, even though court did say that Δ’s failure to act caused child’s death
2. Guests: no duty towards guests unless you are a business
3. Parent-child: parents have duty to children, but children (even adults) don’t have duty to parents
4. Other familial: traditionally required legal rltshp, but has (slowly) expanded
a. Traditional: Beardsley (CB 202): Δ had no duty to girlfriend staying at Δ’s home
b. Modern expansion: Carroll (CB 202): Δ had duty to stepchildren
i. BUT Miranda (CB 203): Δ had no duty to child of live-in girlfriend
5. Bystanders: no Good Samaritan requirement
6. Created danger: if Δ created the danger, then Δ had duty 
a. Why important?  Might seem unimportant (base conviction on the actual act, not the omission).  But is important if initial act was not culpable, or if initial act had lower culpability and you want to convict for higher charge (e.g. Δ negligently pushes victim into water, and victim drowns: negligence might be enough for involuntary manslaughter, but you might get Δ on murder by his intentional omission to save)
7. Drug possession:  most courts and MPC 2.01(4) say that Δ is not guilty for possession if someone placed drugs in Δ’s bag w/o his knowledge → possession is an act, UNLESS Δ becomes aware of possession, in which case failure to terminate possession may be an omission (MPC 2.01)
a. BUT Bradshaw (CB 207): Δ truck driver who crossed stateliness w/o knowing that drugs had been placed on his truck was guilty of possession
iii. Justification for omissions
1. Autonomy: infringes on autonomy to require someone to act
a. Counter-argument: no man is an island
2. Altruism: if we require people to act, it will discourage people from acting out of altruism
3. Line-drawing: hard to draw the line btw when we want to impose a duty and when we don’t
4. Escalation: might encourage people to act riskily 
a. Counter-argument: those who voluntarily intervene or are required to intervene might be just as likely to escalate (if not more so, b/c they feel truly motivated to intervene)
5. Priorities: prosecutors/courts don’t want to waste time w/ these types of cases
6. SUMMARY: arguments usually have counter-arguments → whether we impose a duty usually reflects a choice of philosophy
a. NOTE: a few states do have Good Samaritan statutes, but punishment is pretty low and rarely enforced
VI. Mens Rea

a. BOTTTOM LINE: these are questions of statutory interpretation: if statute is clear about mens rea required, then the question is easy.  When statute is silent or ambiguous court must draw on principles of statutory interpretation reflected in common law and MPC.  The general approach is LPF: mens rea requires at least recklessness.  LLW is also common (esp. w/ regard to certain types of cases), while LMW is largely rejected.  Finally, LRF is still recognized in limited cases, but it could be in danger. 
b. Where do we look to find mens rea requirement?

i. First look to statute, but statute has to be interpreted → refer to background principles of modern codifications and/or common law

ii. Note: 50% of jurisdictions still use common law (some, e.g. CA, use “codes” that aren’t actually modern, but codify common law) → NY has modern codification

iii. Real world bottom line: while principles of modern and common laws are similar, courts vacillate btw the two when interpreting statutes
c. Prevailing common law and MPC 2.02(3)approach: “malice” (and other mens rens language, or statutes silent on mens rea) usually interpreted to require that Δ at least was aware his actions posed a substantial risk of causing the prohibited harm, and yet still acted → i.e. malice = at least recklessness
i. Cunningham (CB 214): (gas meter case) “malice” required foresight (NOT objective foreseeability) of consequences (DOES NOT require ill will) 
ii. Faulkner (CB 216): (rum stealing case) “malice” required that Δ acted recklessly in face of knowledge that his act would probably result in injury

1. Portability: court refused horizontal portability of culpability: Δ was culpable for underlying crime (stealing rum), but that was not enough to convict for charged crime (cause fire), even though rum stealing was proximate cause of fire → had to show that Δ had culpability as to the actual act of causing the fire
iii. NOTE: these are illustrations of the time-framing problem w/ actus reus: if we open time-frame, we could say that Δ’s original actions were voluntary and culpable, and therefore they are liable for resulting acts → INSTEAD, we restrict the time-frame by saying that there still needed to be mens rea specific to the crimes charged

d. Mens rea required for all elements of the crime?  Or, put another way, is a proven mens rea as to one element portable to another element?
i. BOTTOM LINE: prevailing view is to require mens rea for every element of the crime at least for horizontal portability of mens rea → BUT see mistake of fact/vertical portability
1. Liability proportionate to fault (LPF): fancy Schulhofer term for basic principle that you have to be at fault for the particular kind of harm done 
2. Horizontal portability: comparing qualitatively different actions (stealing a gas meter is different from gassing someone; marrying someone is different from marrying a married woman)

ii. Attendant circumstances v. conduct: bigamy (marrying someone who is already married): conduct is marriage (clear that we would require mens rea), but attendant circumstance is that person is already married → do we require mens rea as to attendant circumstance as well?

1. Schulhofer says that distinction btw attendant circumstances and conduct is not very useful → MPC and common law would require mens rea to all elements, attendant and conduct; as discussed below, attendant circumstances distinction also not helpful in distinguishing btw horizontal and vertical portability

iii. Prevailing approach: mens rea required for all elements of the offence

1. MPC 2.02(4): material elements of offense include attendant circumstances, and, unless statute says or clearly means otherwise, MPC reads in a mens rea requirement for all material elements and, if statute explicitly requires a mens rea requirement for one element, MPC requires that mens rea for all material elements

2. Cunningham (CB 214): prevailing common law rule → basic principle is that guilt requires fault, and fault = foresight, so therefore there must be foresight as to all circumstances (attendant circumstance was that someone was in the other apt, and Δ not guilty b/c he did not know this)→ court cites Prof. Kenny (CB 2215): malice requires mens rea as w/ respect to “the particular kind of harm”
e. Mistakes of fact/vertical portability
i. BOTTOM LINE: in about ½ jurisdictions, LPF predominates for both horizontal and vertical portability; in other jurisdictions,  LLW is very common (esp. in cases involving minors, sex, and/or drugs), while LMW is very rare (exception in area of sexual misbehavior) (MPC rejects LMW)
ii. LPF/MPC 2.04: mistakes serve as a defense if the negate the mens rea needed, regardless of reasonableness → goes back to idea that you have to have mens rea for every element; you need culpability for the particular crime accused, and if you were mistaken about a material element (so long as the mistake was in good faith), then you can’t meet the mens rea which as a default requires some consciousness  (CB 238)

iii. Lesser moral wrong theory: if Δ was culpable for a moral, but not legal, wrong, that culpability is vertically transferred to a legal wrong of the same type

1. Prince (CB 234): Δ took 14 y.o. girl from her father w/o his consent; statute: anyone who takes girl under 16 y.o. w/o father’s consent is liable

a. Court found that Δ honestly and reasonably believed that girl was 18 → under LPF, Δ would not be guilty b/c he had no culpability as to taking a girl under 16 y.o.; if things were as Δ believed, he would have committed no crime

b. BUT court said that Δ was still doing something morally wrong (i.e. taking a “young girl” from her father w/o his permission) → therefore, doesn’t matter that Δ didn’t know she was under 16 y.o.; he took that risk when took a young girl

i. NOTE: court does not differentiate based on attendant circumstances: while court said that reasonable mistake as to one attendant circumstance didn’t matter (age of girl), if Δ was honestly and reasonably mistaken about another attendant circumstance (father’s consent), he would not be liable b/c that would not have been a moral wrong

c. Distinction from Cunningham: this is vertical portability, b/c taking a young girl w/o father’s consent and taking girl under 14 w/o father’s consent are not qualitatively different

2. Justification:  conduct rule v. decision rule: conduct rule condemns the conduct (taking young girl w/o permission), while decision rule tells the legal system how to behave (only prosecute if girl was under 16) → general populace is supposed to adhere to conduct rule, but judiciary won’t enforce the rule unless a decision rule tells it to

a. Schulhofer says hard to justify b/c it relies on subjective moral judgments of the court
iv. Lesser legal wrong theory: if Δ culpable for a legal wrong, that culpable is vertically transferrable to a greater crime of same general type
1. Prince dissent (CB 234): if Δ had been committing a crime under the facts as he understood them, then he would be guilty for the greater crime of under 14 y.o. → but, if the facts as he knew them were true, he would have done nothing illegal, so not portable

2. Benniefield (CB 239): if Δ knew he was in possession of drugs (i.e. culpable as to possession), he could also guilty of possessing drugs within 300 ft of school, even if he didn’t know he was that close to school

3. Justification: Schulhofer says might be easier to justify than LMW, b/c here there is definitely some type of culpability → BUT, if Δ is culpable for a crime, why don’t we just punish him for that crime?

v. STATUTORY RAPE
1. MAJORITY: SL in statutory rape is upheld (CB 247)

2. MINORITY: SL is unconst. (dissent in Garnett [CB 246])
3. Olsen (CB 239): fact-finder found this was consensual making-out (no intercourse was found) → doesn’t allow Δ to make a defense that he honestly believed that the girl was of age; relies on LMW, b/c if facts were as Δ thought them there would not have been a crime → the LMW was making out with a girl of “tender years"

4. BUT B (A Minor) (CB 242): England overturnes Prince: we require LPF, especially when a crime is so stigmatized as child rape → not convinced that SL in statutory rape does any better in protecting children

5. SL in statutory rape is beginning to erode (more than 20 states allow defense of mistake under some circumstances, commonly when age of consent is greater than 14 or the two are close of age) → BUT almost all states that allow a defense require that the mistake be reasonable (CB 246)
a. MPC: generally allows honest mistake defense, BUT imposes SL for sexual offenses when kid is under 10 y.o., and when criminaliy turns on kid being older than 10, it is an affirmative defense for which Δ carries burden (CB 246)
f. Strict liability: difference from LMW/LLW?  Here Δ did not know nor had reason to know that there was anything legally or morally wrong from what he was doing.

i. BOTTOM LINE: strict liability/LRF applies to non-traditional offences if they are misdemeanors punishable by less than 1 year; might also apply to felonies if Δ knows that activity is exceedingly dangerous (e.g. hand grenades)
ii. Liability regardless of fault (LRF): another fancy Schulhofer term, meaning strict liability → Δ had no culpability whatsoever

iii. Public welfare/regulatory offences: LRF usually applied only w/ regard to public welfare offences → matter of public policy
1. Balint (CB 248) and Dotterweich (CB 249): both S. Ct. cases deal w/ Δs who sold prohibited drugs but w/ no knowledge → although statutes were silent about mens rea, Court decided not to adhere to general rule of reading mens rea in b/c it was clear that statute’s purpose was to hold Δs strictly liable → Congress can, and did, make the choice to force drug sellers to assume the risk that their drugs fall within statute’s prohibition
a. Justification: these statutes were part of state’s traditional police powers of protecting the public → drug manufacturers/sellers are in better position than public to determine whether their drugs are dangerous (and thus fall under statutory prohibition)  

2. Morrisette (CB 251): affirms Balint in dicta

a. Public welfare offenses: in modern day, there are new types of activities that impose elevated risks to the public → public welfare offences regulate these types of activities by imposing duties on those who partake in them, who presumably are in better position than the public to ensure that these activities do no harm → therefore, court recognizes that, as a matter of public policy, it will not read mens rea requirements into such regulatory statutes

i. NOTE: court says it is not easy to draw the line btw public welfare (LRF) and other offenses (mens rea), and doesn’t try to draw the line

ii. Court also justifies LRF b/c the penalties for such offences are relatively small, and conviction doesn’t usually do much damage to Δ’s reputation

b. Morrisette, though, deals w/ a crime of conversion (stealing): that is a very old and established offence which carries w/ it much higher penalties/social condemnation → therefore, since it’s not like the new regulatory/public welfare offences in Balint, court will not treat statutory silence as LRF and adheres to general rule of reading in mens rea

iv. Court has shown signs that Balint is in trouble: Staples (CB 254): Δ charged w/ possessing unregistered firearm, but Δ claimed he didn’t know that the gun was a firearm → trial court refused to instruct jury that they had to find that Δ knew the gun was a firearm (i.e. trial court held Δ to strict liability) → S. Ct. overturned conviction 

1. Holding: absent clear statement from Congress to the contrary, court does not apply public welfare offense rationale to interpret a felony offence statute as dispensing w/ mens rea

2. Schulhofer says that the best distinction btw LRF and mens rea offences is the level of offence: LRF for minor crimes, mens rea for felonies

3. When statute is silent, strong presumption for reading in mens rea → strict liability restricted to very narrow cases where there is some indication of congressional intent 

a. LRF recognized usually in “regulatory,” “public welfare” cases: Δ knew he was dealing w/ dangerous device that put him in responsible relation to a public danger (i.e. Δ was on notice) → court assumes that congress intended to place burden on that Δ
4. Court reluctant to impute LRF in statutes when doing so would criminalize a broad range of apparently innocent conduct → gun ownership has long been lawful, and dispensing mens rea here would criminalize a lot of conduct when people had no idea had no reason to know they were doing something wrong
v. POSSIBLE ALTERNATIVE TO LRF? Adopted in CA and Australia, and by at least 1 American court [CB 264]: for public welfare offenses, keep SL, BUT as a defense Δ can show he was not negligent → burden is on Δ
vi. Justification for LRF: making people liable regardless of fault will have extra deterrence effect, and especially important in offenses where Δ is in best position to take care; administrative efficiency: there are so many of these public welfare offenses that it would take up too much resources to prove culpability in each case; these are not huge offenses, small penalties (Sault Ste Marie [CB 262])
vii. Criticism of LRF: violates fundamental idea of LPF; no evidence that a high standard of care will actually result; injustice of conviction will erode faith in law; there will be stigma (Ste Marie [CB 262])

1. Schulhofer says that while extra deterrence may be possible at the margins, actual deterrence effect is still not clear.  Further, it makes little sense why  we require fault for some offences and no fault for others → don’t we really want to deter murder?  Why don’t we make that LRF?  Finally, LRF of course offends our notions of retribution, b/c it holds people liable regardless of culpability.  
g. MISTAKE OF LAW
i. Prevailing view: In general, ignorance of the law is no excuse, even if Δ made a reasonable and honest mistake.  BUT this rule only applies when Δ made a mistake about the law defining the offense, i.e. if he made a mistake about whether something was a material element or not.  If Δ makes a mistake of law about an attendant circumstance, though, then that is a defense (so long as it is HONEST; doesn’t have to be REASONABLE) b/c it negates his mens rea.  (MPC 2.04(1) and 2.02(9) [CB 274])
1. When honest mistake is OK: Smith (CB 273): destroying the property of “ANOTHER” is an attendant material element → Δ made an honest mistake of law about an attendant circumstance (he honestly believed that the property belonged to him, when actually by law it was his landlord’s) negating his mens rea 
a. If Δ had made a mistake of law about whether or not it allowed him to destroy property, then that would not be a defense, b/c it wouldn’t negate a mens rea (he still intended to destroy the property; he was just mistaken about whether or not he was allowed to)
2. When mistake is not OK: Marrero (CB 267)

ii. Reliance on official statements: what if Δ did something that an official told him was legal, but it turns out it was not?

1. Traditionally: b/c reasonableness of mistake is irrelevant, assurances by public official are also irrelevant (Hopkins [CB 280])

a. Justification: If we allowed people to rely on official statements, we would be elevating officials above the law

2. Prevailing/MPC 2.04(3):  limited defense when Δ acts in reasonable reliance on an official statement (CB 280)
iii. Δ’s makes diligent efforts to find out what the law is, but still makes a mistake:

1.  Minority/CA (2)(b)(ii) [CB 287]: mistake of law defining the offense is OK if Δ diligently pursues all available means to ascertain meaning/application of the crime and honestly concludes his conduct is not a crime in circumstances in which a law-abiding and prudent person would so conclude

a. Justification:  does not “encourage ignorance of the law”; addresses injustice of holding Δ’s liable when they honestly believed they were not doing anything wrong

b. Criticism: vulnerable to abuse
h. Willful blindness doctrine → what to do when “knowledge” is required

i. When used?  Drug cases, theft, securities fraud, environmental pollution, other common law and regulatory offenses (CB 232)

ii. 3 approaches under Jewell (CB 229): Δ charged w/ knowingly trafficking drugs; Δ claims he didn’t know the marijuana was in the truck; evidence suggested that Δ knew of secret compartment and facts indicating drugs might be in there, but consciously avoided gaining positive knowledge

1. Negligence: conscious avoidance of learning facts regardless of probability of facts (Jewell majority)

2. Awareness of a high probability that a fact exists, unless Δ actually believes it does not exist – no avoidance requirement (Jewell dissent and MPC 2.02(7))
3. Need both awareness of high probability AND avoidance (Posner [CB 232], most federal courts)
VII. Rape
a. MATERIAL ELEMENTS:
i. Force

ii. Nonconsensual 

iii. (Sub-element): resistance
b. NOTE: there is a lot of overlap btw force and consent
c. Force:

i. Majority: rape requires either (1) force that either overcomes Π’s [reasonable; earnest; utmost] resistance; or (2) threats to Π’s safety that would reasonably cause her not to resist

1. Force is required even if lack of consent is proven (exceptions: statutory rape, Π was unconscious or mentally incompetent)
2. Justification: “no” might not always mean “no”; line-drawing problem/consent: important that we have a clear idea of what is permissible and what is not → requiring force gives us objective evidence that can draw that line
ii. Minority (but increasing): all instances of nonconsensual sex are criminal offences: examples are: (CB 307)
1. Statutes eliminating requirement of force and explicitly labeling nonconsensual sex as rape or lesser degree of sexual assault

2. Courts interpret statutory requirement of “force” to include physical actions involved in intercourse
a. M.T.S. (CB 318)

iii. What type of force required?

1. Majority: must be aberrational force → presupposes some sort of baseline of permissible, non-criminal force
a. Reasoning: Rusk (CB 302): Π’s fear had to be reasonable, based on Δ’s force/threats, to obviate resistance requirement → judges divide over whether Δ’s acts were sufficient to cause reasonable fear
i. Schulhofer says that w/o evidence of choking/threat to kill, Δ’s actions would have been typical seductive behavior (i.e. not aberrational), and therefore Π’s fear would not have been reasonable
b. MPC 213.1(2); gross sexual imposition: example of reasonable woman standard → requires “any threat that would prevent resistance by woman of ordinary resolution”

c. Non-physical force (duress):
i. Must be physical force: Alston (CB 311), Thompson (CB 313), Mlinarich (CB 313) 
1. Justification: evidentiary purposes; focuses on protection → worried more about the violence of rape

2. Criticism: male-centric notion of what is force

3. Counter-criticism: don’t enfeeble women by saying that it’s OK for them to give in when there is physical force

ii. Several states do not require physical force: MPC gross sexual imposition: “threat” that would reasonably prevent resistance may be physical or non-physical

1. Coercion v. Bargains:  MPC Commentary on “threat” in GSI says that “submission must result from coercion rather than a bargain”  (CB 315) → Δ who bargains is not guilty of overcoming Π’s will, but of offering unattractive choices (so if it’s a bargain and Π gives in, it’s not so much that the “threat” reasonably “prevented” resistance, but that the “threat” was an offer which Π reasonably accepted) 
2. Justification: focuses not on protection, but sexual freedom → it may actually be harder for a woman to resist a non-physical threat than a physical threat, SO non-physical threat may be more culpable than physical
3. Schulhofer (p. 317): don’t look at the pressure exerted by the offer, but the legitimacy of the offer: Δ who says he will give Π a modeling job if she sleeps w/ him may have exerted little pressure but made an illegitimate offer; Δ who offers to support widow if she sleeps w/ him exerts lots of pressure but may have been legit (esp. if they weren’t already in long-term rltshp)

2. Justification: notice function → w/o aberrational force, is there culpability? (Bryden, CB 330)

3. Criticism: 

a. Schulhofer says biggest problem: idea of social norms and what is reasonable when it comes to sex are too unstable 
b. Schulhofer also says that the aberrational force/reasonable woman standard is over and underinclusive:

i. Under: Π could still have been under great fear even when Δ was acting “typically” → allows Δ to manipulate situation and get off scot-free (since his actions were objectively “typical”)

ii. Over: chills “aberrational” yet consensual sexual activity
c. Stanko (CB 306): we shouldn’t filter women’s experiences through our perception of what is typical and what is aberrational male behavior

d. Blames the victim for not acting “reasonably” → especially galling when you ask, can anyone act “reasonably” under those circumstances?

e. Encourages sexual predators to focus on women who are not reasonable (using MPC language, are not of “ordinary resolution”) → e.g. Thompson (CB 313): principal might prey on weaker girls who are more easily intimidated
4. Alternatives to aberrational force/reasonable woman standard: 
a. Set liability simply at lack of consent, and use force for evidentiary purposes

b. Keep force/threat, but remove “reasonableness” requirement

5. MPC approach: sets different grades based on level of force/threat

a. Rape (213.1(1)): “force or threat of imminent death, serious bodily injury, extreme pain, kidnapping” etc.

b. Gross sexual imposition (213.1(2)): “any threat that would prevent resistance by woman of ordinary resolution”

iv. Resistance requirement: Π had to resist, or had to reasonably fear to extent that ability to resist was overcome (CB 308) → it might be helpful to not think of resistance as an independent element, but as part of what determines whether force was aberrational → in other words, did she put up reasonable resistance, but was overcome?  If so, the force was aberrational.  Did she reasonably fear harm from resisting, and so did not?  If so, then the force was aberrational.  Question: what if she reasonably feared being harmed from the rape, but not from resisting?  Would she still be required to resist?  (probably not – it is said that you don’t have to resist if resistance would be futile)
1. Majority: court reads resistance into statute, or sometimes statute explicitly includes resistance

a. ½ states: reasonable resistance

b. Several states: earnest resistance

c. One state: resistance to the utmost
2. Minority: resistance not formally required, but resistance vel non highly probative on question of force/consent

3. All courts: resistance is unnecessary in some situations (e.g. Δ jumps out from behind Π and pushes her to ground w/ gun to her head) → prevailing view is that Π’s fear had to be reasonable (see above)
v. Removing force requirement (minority, but emerging view)
1. NJ: MTS (CB 318)

a. Statutory interpretation: statute does include “force” requirement, but court interprets it to mean simply any non-“freely given” consensual touching (i.e. the sexual act itself satisfies force requirement) → court basically reads “force” out of the statute and requires only “freely given” consent (claims that this is supported by legislative intent)

2. Europe: Bulgaria (CB 324) → basically MTS standard (focus on consent; no force requirement), BUT goes even further:

a. Eliminating force requirement is essential for HUMAN RIGHTS → focus is completely on sexual autonomy; there must be consent

b. Prosecutors are OBLIGATED to prosecute these cases
3. WI statute (CB 300): no force requirement → focuses on consent

4. NY: 3rd degree rape (CB 299) → focuses on “freely given” consent
a. “Freely given” → Schulhofer says read into the statute

5. Are these reforms successful? Schulhofer says no: even if force is not required, you still need to find that Π did not consent (e.g. MTS [CB 318] consent was not “freely given”) → juries find it hard to believe that Π did not consent when there was no evidence of force

d. Consent:

i. Dual conceptions of consent: (1) subjective (Π did not want this); and (2) objective (Π expressed her unwillingness)

ii. How to prove non-consent? Largely abandoned the traditional requirement for physical resistance → modern options (CB 331):

1. Totality of circumstances: verbal resistance plus other behavior making unwillingness clear

2. Verbal resistance alone: “no” always means no
3. Lack of affirmative permission by words or conduct: verbal resistance or passivity
a. MTS (CB 318) and WI (CB 300) approach

4. Lack of express verbal permission: no consent unless Π says “yes”

a. Michelle Anderson’s approach (CB 334)

iii. Defective consent (e.g. MTS [CB 318] → “freely given”):

1. (Of course, if Π reasonably gave in to Δ (either by resisting but being overcome, or reasonably not resisting), then there is no consent)

2. Age: all jurisdictions have some sort of statutory rape

3. Incapacity:

a. All jurisdictions: complete unconsciousness = rape

b. Severe incapacitation resulting from drugs/alcohol:

i. Almost all jurisdictions: drugs/alcohol given to Π w/o her knowledge = rape

ii. Many jurisdictions: someone other than Δ drugged Π ≠ rape

iii. MPC 213.1(1)(b): even stricter → requires that Π be drugged by Δ w/o her knowledge “for the purposes of preventing resistance

iv. Π willingly consumed drugs/alcohol
1. Majority: no rape

2. Minority, but beginning: maybe rape

a. Raises question of how drunk is too drunk to consent?

4. Duress (see discussion above in “force”)
5. Deception: generally no rape when consent was obtained through fraud (Evans [CB 337])

6. REMEMBER Schulhofer’s comment (above): juries find it hard to believe consent was not “freely given” in absence of proof of physical force
iv. Lack of consent: burden on Π or Δ?

1. NJ: MTS (CB 318) shifts burden to Δ to show that Π had “freely given consent” through words/conduct
2. NY penal code (CB 299): shifts burden to Π to “clearly express that she did not consent” in such a way that a reasonable person would have understood her words/conduct as denying consent under those circumstances
v. Consent from conduct: MTS (CB 318) consent may be inferred by actions and is subject to reasonableness standard (was it reasonable for Δ to believe he had consent?)

1. What is reasonable?  What conduct reasonably gives rise to inference of consent?  This individualizes justice.  BUT, again, reasonableness relies on unstable, subjective ideas.

2. Would it be better to require verbal consent?  (Anderson, CB 334) Schulhofer says this again raises over/underprotective concerns → whether we want to be over or underprotective may depend on whether we think law actually changes behavior (normative):

a. Yes: more acceptable to be overprotective b/c eventually people will change behavior

b. No: problem of consistently punishing people who aren’t really culpable 

e. Mens rea → central question: what if Δ was reasonably mistaken about Π’s consent?
i. Modern prevailing view: allow Δ an honest and reasonable mistake defense → must prove at least negligence
1. Justification: it’s better than strict liability b/c it requires culpability, and it’s better than recklessness b/c it pushes social norms and makes people become aware of risks

2. Criticism: Schulhofer says this raises the same questions about reasonableness → it would only work if social norms are fair and stable, but norms regarding sex are very unstable → and do we really think that we can change norms regarding sex this way?

ii. Traditional, now minority view: doesn’t matter whether or not Δ was mistaken about Π’s consent (Sherry [CB 342]) → strict liability
1. Justification: focus of rape law is preventing non-consent → doesn’t matter whether or not Δ was reasonably mistaken b/c Π still did not consent; since Π still needs to prove force, there is no problem w/ culpability, b/c culpability is inherent in use of force
2. Criticism: culpability is not necessarily inherent in use of force → Δ may really think she wanted rough sex

iii. Very minority in USA (Alaska), but standard in England: must prove that Δ was at least reckless

1. Reynolds, Alaska (CB 349): state must prove Δ was reckless in determining that Π consented → since the state no longer requires any proof of resistance, risk of over-convictions → THEREFORE shifting the focus from Π’s resistance to Δ’s mens rea protects Δ’s 
2. Criticism: Schuhofer says that if a Δ is so insensitive that he really thinks “no” means “yes,” he wouldn’t be reckless b/c he wasn’t conscious of the risk → this would let off some of the most insensitive Δs 
iv. Does the negligence standard really make a difference?

1. Schulhofer says no: when we debate mens rea, we’re really working on the fringe; the real debate is over what we think consent is → consider two different ways of interpreting what happened in Sherry (Π, in a strange place, confronted by 3 naked men, explicitly protested):

a. If we take a feminist perspective, we would say there was no way Δ could have reasonably believed she was consenting → in the end, we would say they had intent and were subjectively culpable, whether or not we require a negligence standard

b. If we take the view of “no” doesn’t always mean no, then you might very well believe that Π did consent → in the end, we would acquit Δ even if there was a strict liability standard
f. Selected state statutes: see CA, NY, WI statutes (CB 296-302), PA statute (CB 316)
VIII. Homicide

a. Focus of homicide materials: grading

b. Two distinct patterns of homicide statutes:

i. Modern codification (e.g. NY [CB 378]): relatively precise language

ii. Common law codification (e.g. CA [CB 375], PA [CB 377], federal): archaic common law terms w/ no real definitions

c. BOTTOM LINE:
i. Murder 1: malice PLUS: (1) willful, deliberate, and premeditated; OR (2) enumerated felony
ii. Murder 2: malice = recklessness (Malone [CB 426]) OR felony-murder rule (felony inherently dangerous to human life that does not merge)
1. MPC 210.1 (which doesn’t grade btw murders) would require intent or recklessness manifesting extreme indifference (adopted by many states)
iii. Voluntary manslaughter: intent or recklessness PLUS “heat of passion”

1. MPC 210.3 recklessness (gross deviation from reasonable standard of conduct in actor’s situation [CB 429]) OR murder and extreme emotional disturbance

iv. Involuntary manslaughter: criminal negligence (substantial and unjustified risk) OR an unlawful act, regardless of whether it is justified (CA [CB 36])

1. In accord w/ MPC 210.4 (negligent homicide)

d. Intentional killings (premeditation and provocation → don’t forget felony-murder rule)
i. Premeditation: prevailing view is that if a killing is premeditated it is 1st degree murder; lack of premeditation is 2nd degree murder → NOTE: premeditation always goes to the jury (element of the offence)
1. Justification: those who think about/plan killing are more dangerous and less capable of reformation (utilitarian), and more culpable (retribution) than those who act on impulse → further, the harsher penalties for 1st degree murder (i.e. life imprisonment/death) are more likely to deter those who premeditate than those who act on impulse
2. Criticism: 
a. Premeditation might not be reliable way to measure culpability → it could go either way, being over and under-inclusive

b. Over: premeditation might not show extreme moral culpability, but actually less b/c Δ struggled w/ this decision (e.g. Forrest [CB 390]: 1st degree murder for son who premeditated mercy killing of terminally ill dad)
c. Under: if you act on impulse, and don’t even need to think about killing before doing it, then you might be more culpable (e.g. Anderson [CB 389]: 2nd degree murder b/c no premeditation evidence for extremely gruesome murder)
3. Modern prevailing view: must be period of reflection and actual reflection (Guthrie [CB 386]; Thompson [CB 386])

a. What evidence used to prove reflection?  See Guthrie (CB 388) and Anderson (CB 389)
b. Justification: w/o reflection, there is no substance to premeditation rule → would erase the line btw 1st and 2nd degree murders

c. Criticism:  Over and under-inclusive (see above)
4. Traditional, but now minority view: no period of reflection required (Carroll [CB 381]) → basically reads premeditation out (e.g. O’Seara [CB 385]: premeditation = conscious intent)
a.  Justification: avoids letting off people like Anderson 
b. Criticism: erases line btw 1st and 2nd degree murder (e.g. Thompson [CB 386]: not requiring proof of reflection is unconst., b/c it would erase line btw 1st and 2nd degree murder and therefore make conviction under either arbitrary and capricious)

5. MPC 210.6, and some states, incl. NY: eliminate premeditation and deliberation as grading basis (CB 390)

a. Gradation depends on consideration of all the circumstances → trier of fact has discretion
b. Justification: avoids the Anderson-Forrest problems of being over and under-inclusive; individualizes justice

c. Criticism: 
i. Discretion may result in inequities → influenced by social values of trier of fact

ii. Administrative concerns: most efficient way to control what lower courts do is to set clear standards

ii. Provocation: prevailing view is that if there is adequate provocation, offence is mitigated from murder to manslaughter → NOTE: question isn’t whether killing was reasonable (it never is), but whether it was reasonable for Δ to lose control 
1. Justification: → justification focuses on Δ’s culpabilitiy

a. Partial excuse: humans are naturally weak, and someone who reacts when provoked is less culpable (Maher [CB 392], Wechsler [CB 396])
b. Partial justification: the victim committed some sort of moral wrong, and so Δ’s action is partially justified (Ashworth [CB 396])

i. Schulhofer rejects partial justification 

c. If you don’t allow mitigation to manslaughter, jury might be reluctant to convict a Δ who they think was angry/upset of murder, so they’ll acquit

d. UK Report (CB 398): only keep provocation defense when Δ legitimately felt seriously wronged by the victim: a Δ who kills out of angry from a legitimate serious wrong is less morally culpable than one who kills out of greed, lust, etc. 

2. Criticism: 
a. Doesn’t make sense if you think about it from a deterrence point of view: you might need even more punishment to deter someone who will fly off the handle when provoked

b. Reasonable people don’t kill ,and even enraged people show self-restriant (CB 397)

c. Cheapens human life to show sympathy to killers over victims

d. Juries will always look at things from a male-centric point of view, so women will be under-protected (juries think that male violence is acceptable)

3. Majority view: “heat of passion”: words are never enough to serve as provocation, and it is limited to certain categories (Girourad [CB 390]) → NOTE: this means that verbal evidence and other evidence that falls into those categories is not admissible
a. No verbal provocation: courts admit this is an arbitrary line

i. BUT some jurisdictions are allowing verbal evidence not b/c the words provoke, but b/c of the provocative happenings that the words describe (e.g. “I slept w/ your wife”) 
ii. Criticism: doesn’t fully address culpability concerns → a Δ may be really provoked by words just as much as actions

b. Cooling time: common law view is that too long a lapse of time will preclude provocation defense as a matter of law (i.e. not a jury question) (Bordeaux [CB 399]) → sometimes you can get around cooling time by arguing that provocation was “rekindled,” but many courts refuse to take notice of “rekindling” (CB 399)
i. Some courts leave cooling time question to the jury (Berry [CB 400]) → idea is that it’s possible that a long period of time actually have caused Δ’s heat of passion to increase, rather than cool down

c. Sexual provocation

i. Courts usually recognize sudden discovery of infidelity as adequate provocation (CB 398)

1. NOTE: very rarely does a wife kill an unfaithful husband

ii. In a number of cases, trial judges allowed provocation defense in response to a man making an unwanted, nonviolent homosexual advance; BUT several appellate courts have rule these defense insufficient as a matter of law

d. Murdering non-provoker: what if Δ is provoked but in his rage kills a non-provoker?

i. Mauricio (CB 400): Δ mistook Π for a bouncer who had provoked Δ , and killed Π → court allows provocation defense

ii. Scriva and Spurlin (CB 401): don’t allow provocation defense when Δ, still enraged, killed non-provokers

iii. Is it realistic to think that a provoked Δ can contain his rage?

e. Δ who elicited provocation: some statutes explicitly disallow provocation defense when Δ induced the provocation

i. BUT Johnson (CB 401): mere fact that Δ caused a reaction in Π which provoked him to kill Π shouldn’t bar provocation defense 

4. Minority view:  any evidence that would reasonably provoke goes to jury, even if oral (Maher [CB 392])

a. BUT Schulhofer says that even Maher would require that the provocative act be something wrongful (e.g. a Maher court would still not let in evidence of dad asking a son to kill him)

b. Justification: allows jury to more fully consider culpability

c. Criticism: allows subjective jury social values to come in

d. Very minority view (MPC 210.3 and NY) (CB 406): “extreme emotional disturbance” (Cassassa [CB 401])
e. Broader than “heat of passion” → does not require a provocative act

f. Two step test:

i. Is there evidence of EED? (Subjective) → if no, then as a matter of law there is no defense and doesn’t go to jury

ii. Was the EED reasonable from point of view of Δ? (Subjective and objective) → always a jury question

g. Justification: allows jury to really consider culpability, and really keys it to Δ → “question is whether loss of self-control can be understood in terms that arouse sympathy in ordinary citizen” (CB 407)

h. Criticism:
i. How do you determine “Δ’s point of view”? 

1. Deciding on categories always ends up to be arbitrary

2. UK approach: did away w/ categories and allowed jury to consider anything (Smith [CB 409]) → BUT so much criticism that this would result in a free-for-all, court reversed and imposed reasonable man standard (Morgan [CB 410])

ii. Opens the door for jury to inappropriately use EED as partial justification for killing → blames victim
e. Reckless/negligent killings (involuntary manslaughter) → really not recklessness
i. Prevailing view: although we say Δ had to be reckless and not just negligent, we actually don’t require Δ to be aware of the risk (sounds like negligence) → BUT it can’t just be ordinary/civil negligence; needs to be a substantial departure from normal conduct to be criminal (Welansky [CB 411]; MPC 210.4)

1. Even when statute does not say that risk had to be really bad (e.g. CA [CB 376]: involuntary msl is “w/o due caution and circumspection”), courts will require more culpability (Barnett [CB 414])
a. Hall [CB 415]: criminally reckless skiing accident: skiing always creates a risk of death, and that’s OK → what made this bad was that Δ took a really big risk by skiing so wildly 

2. If Δ is aware of the risk (i.e. reckless), that’s murder 2 (Malone [CB 426]) → callous disregard of the likelihood of death
3. Conscious awareness: when you do require conscious awareness of a substantial and unjustified risks (murder 2 in common law; msl in MPC), what facts does Δ have to be conscious of?
a. Schulhofer says this is a mistake of fact/law question → we always leave normative questions (mistakes of law) to the jury to make; Δ can’t make society’s judgments for himself
i. Mistake of fact: Δ had to be aware of facts → if he made a mistake, then jury has to accept the facts as Δ mistakenly saw them → THEREFORE, when deciding whether a risk was substantial, we adopt Δ’s mistaken view
1. Hall: if Δ was mistaken about his skiing abilities, we adopt those facts → (court got it wrong)
ii. Mistake of law: the jury gets to decide whether the risk was justified, not the Δ → but jury decides this based on Δ’s mistaken facts
1. Hall: if we adopt Δ’s mistake about his skiing abilities, then the risk was justified → Δ should have gotten off
4. MPC: 210.3 (manslaughter) requires recklessness; 210.4 (negligent homicide) requires negligence (Hall [CB 415]: adopts MPC; Δ guilty of msl b/c he was aware of risk but ignored it)

ii. Justification: 
1. Requiring more than ordinary negligence:

a. Requiring really bad risk makes it LPF → there is a moral defect in people who act of insensitivity towards others
b. Afraid of over-deterrence if impose criminal liability for ordinary negligence (e.g. if doctors could also be held criminally liable for medical malpractice [civil negligence], they won’t enter profession)

2. Not requiring awareness of the risk

a. Encourages Δ to become aware of the risk (MPC 2.02 commentary [CB 422])

iii. Criticism: 
1. Still too harsh to make it LPF (Williams [CB 423])

2. Deterrence theory won’t work for [gross] neg: threat of punishment will pass the Δ by → the whole point is that the person wasn’t aware of the risk, and they likely won’t become aware of the risk just b/c of threat of punishment

3. In the end, we’re retaliating against someone for not realizing a risk, and retaliation is not a legitimate basis for punishment

iv. INDIVIDUALIZED STANDARD? WHAT THE FLIP?!? (CB 424)
f. Felony-murder rule

i. BOTTOM LINE: the F-M Rule serves as a proxy for malice, allowing courts to “bootstrap” felonies that end in death, kicking them up to murder 2.  For the most part, American courts still use F-M Rule, although they have put extensive limitations on it, namely inherently dangerous requirement and merger rule.  Their heistatnce primarily comes from the fact that the F-M Rule is inconsistent w/ LPF.
ii. What does the F-M rule do?

1. F-M rule serves as a proxy for malice (i.e. recklessness) → impute malice from the fact that Δ committed an inherently dangerous felony (Stewart [CB 448])

2. Different from recklessness: w/ F-M rule, Δ doesn’t have to be consciously aware of the risk of death

iii. Prevailing view: if Δ’s commission of an inherently-dangerous felony proximately results in Π’s death, Δ is guilty of 2nd degree murder, even if he did not intend the death
1. While most American courts continue to adhere to felony-murder rule, they do so begrudgingly and limit it extensively, incl. by inherently-dangerous requirement → UK (where the doctrine came from) has since abolished it completely

a. Modern view: death must be a foreseeable (proximate) result from felony (King [CB 439]) → BUT still thin-skull rule: Δ takes Π as he finds him (Stampe [CB 438])
b. Traditional strict view: felony only had to be the but-for cause of death → no foreseeability requirement (Stamp [CB 438]) 

c. Traditional less-strict view: felony must be objectively known to be dangerous and likely in itself to cause death (Serne [CB 435]) 

2. Inherently dangerous requirement: stand-in for malice (Stewart [CB 448])

a. Majority view: jury must consider whether the felony is inherently dangerous in the manner in which it was actually committed (Stewart [CB 448])

i. The manner in which it was committed had to create a foreseeable risk (Hines majority [CB 450]); OR

ii. The manner in which it was committed had to create a high probability of harm (Hines dissent [CB 450])

b. Very minority view: for felony-murder rule to be submitted to jury, the felony must be inherently dangerous in the abstract (Philips [CB 447])
i. Schulhofer prefers this view, and says that any question of dangerousness should be decided by the jury → the felony-murder rule itself is so artificial, that you want to interpret it as narrowly as possible 

3. What does felony-murder rule add?

a. It stands-in for recklessness in murder 2 under common law: you don’t have to prove conscious awareness of the risk

iv. Minority MPC 210.2: MPC removes F-M Rule, BUT for purpose of establishing murder by an act “committed recklessly under circumstances manifesting extreme indifference to value of human life,” the fact that Δ killed someone while commiting certain felonies creates a rebuttable presmption that the required indifference and recklessness existed (CB 442)

v. Merger doctrine:

1. All courts: felonious assault merges w/ murder, so assault cannot be used for F-M Rule (CB 455)

2. How else to determine which felonies merge?

a. Included in fact: if the predicate felony is included in fact within offense of murder, then it merges → e.g. all murders accomplished w/ assault w/ deadly weapon include in fact an “assault w/ a deadly weapon” → therefore, if you use the F-M Rule for “assault w/ a deadly weapon,” you can impute malice automatically, cutting off Δ’s chance to mitigate to msl

b. Independent purpose: if you committed the felony for a urpose independent of murder, then there is no merger → e.g. if you commit burglary w/ assault w/ deadly weapon for the purpose of stealing, then that’s an independent purpose from murder and there’s no merger
i. Criticism: it’s odd that someone who killed someone w/o purpose is punished more severely (through F-M Rule) than someone who killed someone in the same manner but WITH purpose (Robertson dissent [B 457]) 
3. Schulhofer says that the merger doctrine is unavoidable: if you want to preserve integrity of legislature’s decision in how to grade murders, you need the merger doctrine.

4. Justification:  (CB 439-42)
5. Δ is more culpable when he knowingly creates a risk of death in the context of another criminal act than a Δ who knowingly creating a risk of death in the context of an innocent/less culpable act

6. Deters felons from committing felonies in a less risky way

7. Deters felons from committing any felonies, for fear that they might accidentally cause death and fall under F-M Rule

8. Deter felons who intentionally kill someone during the felony b/c it will be a lot harder for them to weasel out of it

9. Criticism: (CB 439-42)
10. No deterrence: no one can avoid accidents, so it’s unfair to punish even felons who accidentally kill someone → the accidental death was unavoidable, and  in that respect it is immaterial whether Δ was committing a felony

11. LPF: it’s not fair to punish someone when they have no culpability, even if it does overall deter people from committing felonies

12. If we really want to deter the underlying felonies, we should just up the punishment for those felonies, rather than bootstrapping 

13. No deterrence: statistically, number of killings during felonies is low, and those that are accidentally are even more rare → so, it won’t really have deterrence effect

a. Even if we’re not sure how lives it saves, in face of such uncertainity it’s not justified to violate basic LPF rule

g. Death penalty

i. BOTTOM LINE: Gregg rule is that DP is only const. if it meets both Furman (guidance) and Woodson (individualization)
ii. Constitutional test for cruel and unusual: evolving standards of decency (Gregg [CB 481])
iii. Applying const. test to death penalty: two prong test: (Gregg)
1. Must not involve unnecessary pain

2. Must not be grossly dispropritionate to crime

a. Furman rule: cannot be applied in an arbitrary and capricious manner → there needs to be guidance/predictability as to when death penalty can be imposed 

iv. Mandatory death penalty: unconst. (Woodson and Roberts [CB 486])

1. Inconsistent w/ contemporary standards of decency

2. Would fail to guide juries effectively: juries, knowing that a guilty conviction would necessarily lead to death penalty, would simply refuse to convict if they didn’t want to impose death penalty

3. Fundamental respect for individual dignity required particularized consideration of relevant aspects of the character/record of each Δ, and the circumstances of the offense  → LPF

v. Guidance standard is met by:

1. Bifurcated trial

2. Sentencing people are given standards

vi. Racial discrimination/14th Amdt (Equal Protection)

1. It does not violate 14th Amdt to have a CJ system that has racially discriminatory effects → what is unconst. is to have a system that purposely discriminates

2. McClesky (CB 499): majority says that discretion is essential to DP, and to preserve that discretion they set a high standard for proving discriminatory purpose (i.e. that discretion has been abused)
a. But the evidence seemed pretty clear here.  Maybe what the court is really saying is that there is no rational alternative that would eliminate racial discrimination and keep the DP → if you accept that DP racially discriminates, you would have to make it unconst. b/c there’s no way to eliminate the discrimination

i. Court is saying that if they have to choose btw discrimination and DP, they’ll choose DP

b. But maybe there are alternatives – limit DP to those classes of crimes where statistics show discrimination does not exist (Stevens dissent, CB 506); establish prosecutorial guidelines (Blackmun dissent, CB 505)
vii. Justification:
1. Court’s DP doctrine has cut down on over-inclusiveness (those who are on death row now are much more carefully selected than those before Furman) → even if you’re against the DP completely, you have to be happy w/ this (CB 508)
viii. Criticism:
1. DP is both over- and under-regulated: Court’s DP doctrine makes it seem like all DPs are objectively imposed by imposing a massive regulatory scheme, but in reality there is just as much discretion as before → even worse, juries/general public now are more comfortable w/ DP b/c they think they are adhering to rational rules, thus detaching themselves from personal responsibility (CB 507)
IX. Group Criminality: Complicity and Conspiracy

a. Meta-question: why do we need special group criminality doctrines?  → the problem is causation: our idea of “free will” prevents us from saying that Δ “causes” the volitional criminal act of another person, in the literal sense of the term; group criminality doctrines help us still hold Δ derivatively (NOT vicariously) liable for a crime he did not commit but we still think he should be held to account for, while avoiding the causation problem

i. EXCEPTION: if Δ uses an insane person/child to commit a crime (e.g. strap a bomb on a kid and send him into a crowd), we view this under causation theory and don’t need group criminality → the child doesn’t get the same sense of “free will” as “regular” people do, so he’s just a pawn

b. Complicity: when can you hold an aider/abettor liable as a principal when a crime was committed (i.e. derivative liability)?
i. Mens rea: 

1. Prevailing/MPC 2.06(3)(a): aider/abettor must have purpose for the principal’s crime, not just knowledge → accomplice had to have a stake in the venture
a. No contact w/ principal necessary (Hicks [CB 593]: in Schulhofer’s hypo, where Δ was not actually at the scene of murder, but blocking escape route, Δ could still be liable if he intended to assist the crime)

b. Δ must have a purpose; must really want his assistance to help the crime (Gladstone [CB 595]: Δ knew he was facilitating a foreseeable crime, but since he had no stake in the venture, i.e. he was indifferent as to whether or not the principal actually sold the drugs, he was not liable)
c. Justification: generally we don’t want to hold people accountable for the actions of others, and there are infinite degrees of assistance/harm → therefore, instead of totality of the circumstances, we use mens rea as the tool for limiting liability

2. Some jurisdictions: purpose required for lesser offences (e.g. prostitution), but knowledge is sufficient for more serious ones (e.g. murder) (Fountain [CB 600]) → JUSTIFICATION: not just different levels of culpability, but also deterrence, in that holding accomplice liable for a lesser crime has less deterrence effect on that crime b/c the principal can just get help elsewhere

3. NY and other jurisdictions: adds a separate, lesser offence (“criminal facilitation”) for an aider/abettor w/o true purpose → Δ liable for facilitation if he believes it is “probable” that he is rendering aid and that in fact he does render aid (CB 599)
4. If statute is silent on mens rea (e.g. federal statute [CB 590]), we read in purpose, even though usually we read in recklessness as default.
ii. Actus reus:
1. Two branches of actus reus: (1) assistance; and (2) encouragement 

2. No “but for” causation required: Δ’s assistance/encouragement doesn’t actually have to make a difference → enough that he did something w/ a stake in the venture (Wilcox [CB 616])

a. Justification: we’re not holding aiders/abettors liable b/c they had a real effect on a crime, but more as a moral condemnation of their purpose → this is really all about mens rea  

3. Schulhofer says that mens rea is the real bar to complicity liability (and a really high bar) → once mens rea is established, it is pretty easy to get actus reus
iii. Conspiracy
1. Actus reus: agreement; mens rea: purpose to commit a crime (NOTE: we skipped this in class)

2. Prevailing view (Pinkerton [CB 677]): Δ liable as a principal for any reasonably foreseeable crimes committed by co-conspirator in furtherance of the conspiracy, even if Δ did not know about the crimes

a. The agreement itself must be illegal → making the illegal agreement is what established culpability 

b. Justification: joining together to commit crimes is especially bad and hard to deter

c. Criticism: violates LPF and personal fault (he didn’t know that this crime was going to be committed, and he was only at fault for the conspiracy) – he should only be punished for the crimes he actually committed, meaning the conspiracy

3. Minority view (NY/MPC 2.06(3)): rejects Pinkerton: Δ should only be punished for the conspiracy, not for the other crimes → Δ can only be held liable for acts of others when he meets accomplice requirements (i.e. purposively aiding/abetting)
4. Expansion of Pinkerton: Bridges (CB 679): crimes just has to be foreseeable, gets rid of requirement that it be in furtherance of conspiracy
5. Compared to LLW and F-M Rule
a. LLW: LLW is vertical portability (the charged crime must be of the same kind as the lesser legal wrong) → Pinkerton is horizontal portability

b. F-M Rule: Pinkerton doesn’t require that the crime be a felony

X. Exculpation: Justifications

a. Justifications: admits that Δ committed the “crime,” but that it was a good/right/sensible/permissible thing for him to do under those circumstances 

b. Self-defense

i. Prevailing view: for self-defense, Δ must reasonably believe that he is in imminent peril of unlawful harm necessitating the use of force → for use of deadly force, Δ must reasonably believe that he is in imminent peril of death or serious bodily harm (rape/kidnapping/robbery) necessitating the deadly use of force (Peterson [CB 738]; Goetz [CB 739])
1. Imminence: when you use deadly force, courts take the imminence requirement very seriously: if the trial judge does not believe that you were in imminent danger of death/serious bodily injury, your self-defense evidence doesn’t even get to the jury (Norman [CB 763]; Schroeder [CB 771]; Ha [CB 772])
a. Justification: respect for human life, even a bad guy’s: we want to narrow areas where you can use force in self-defense (Estrich [CB 759])

b. Criticism: we shouldn’t force people to wait until a danger is in fact imminent → we should allow self-defense when it becomes necessary (Rosen [CB 767])

i. BWS dissent in Norman (CB 766): when you’re a battered woman, the risk of the next attack is always imminent → therefore, killing husband while asleep could still be based on a reasonable determination of imminent harm

c. Minority view: relaxes imminence requirement; MPC 3.04(1) says “immediately necessary” → several states have adopted similar language; some court loosen imminence requirement on their own (CB 772)
2. Controversial question: how do we determine whether Δ’s “fear” reasonable?  What factors can we take into account?
a. Descriptive or normative: does reasonableness mean the views people do or should have?

i. Schulhofer says generally reasonableness is from a normative perspective

b. For example, should race be taken into account?  (Goetz)

i. Statistically, a black man might be more likely than a white man to rob you → BUT that doesn’t mean a black man is likely to rob you; most black men will not rob you

ii. Race may be an efficient proxy for other factors (e.g. socioeconomic status) which might be more relevant → BUT that ignores the expensive externalities from using race as a proxy (e.g. corrosive effect on sense of community) 
1. Maybe if we force people to use a reasonableness standard that ignores race, we force them to internalize ALL of the costs, incl. Societal costs, not just costs to themselves

iii. Is probative value outweighed by prejudicial effect?: Juries might give race much more relevance than it actually has

c. Whose perspective do we take?

i. Prevailing view: objective reasonable man under those circumstances
1. BWS example: Humphrey (CB 757): jury should consider the evidence of beatings and the expert testimony on BWS for reasonableness, but in the end the question is what a reasonable PERSON would do, not a reasonable BATTERED WOMAN

a. Minority view: what would a reasonable person do when suffering from battered woman syndrome? (Edwards [CB 758])
b. Really minority view: jury should assume all of the physical/psychological properties of Δ and then decide whether it was reasonable (Leidholm [CB 758])

ii. Minority MPC 2.02: reasonableness of an act should be determined “from the viewpoint of a person in the actor’s situation under the circumstances as he believes them to be” → “situation” is ambiguous; includes personal handicaps/some external circumstances, but definitely does not include others(e.g. political motivations for assassination) → for things in the middle, it’s up for the jury to decide whether it arouses sympathy 

iii. Justification: again, forces people to internalize social costs; normative

iv. Criticism: is it fair to hold people to a reasonable man standard that they cannot possibly achieve (when you need to use self-defense, no one will act reasonably) (Restak [CB 746]); questions whether law can be normative

3. Battered-woman syndrome evidence: is expert testimony evidence about BWS admissible? → REMEMBER: BWS is not itself a defense; you still have to have traditional elements of self-defense
a. Prevailing view: BWS evidence is admissible for purposes of weighing the reasonableness of Δ’s response → it goes to credibility of Δ’s self-defense claim

i. Justification: juries won’t understand BWS (“why would a woman stay in such an abusive rltshp?”)
b. What if credibility is not an issue?  Would BWS evidence still be admissible?
i. Depends on what reasonableness standard you use: subjective, then yes; objective, then no (not relevant) 
c. When Δ is making a self-defense claim that her force was necessary, you want to contextualize the crime; really need to make the jury understand why this was necessary.  BUT, at the same time , you want to avoid blaming the victim – you want to make sure the jury is convicting for the right reasons. → One solution: allow evidence as to physical and social barriers (e.g. battered woman was trapped economically/socially), BUT NOT psychological barriers (e.g. the actual syndrome).  Idea is that we still want to maintain objective norms when we’re deciding guilt (but we have more flexibility at sentencing)

4. Rights trump lives (CB 812): generally, we want to maximize human life → BUT, if one Δ is acting in self-defense against 3 attackers, it’s OK for him to kill all 3, even though that would be a net loss of human life, b/c his right to resist aggression and save himself trumps our desire to maximize life→ this is so even when the attackers would have had a defense that would have made them innocent (MPC 3.11)  

c. Necessity 

i. What does necessity add to self-defense? → self-defense requires a response to an unlawful force; necessity, does not need to be unlawful

ii. MPC 3.02

iii. Cost-benefit analysis

1. Think about all the different costs and benefits (incl. externalities)

2. Do rights trump lives when you’re talking about killing innocent, non-aggressors? (CB 811)

a. MPC: says yes; you can flood a house by breaking a dam if doing so would say a whole town

b. Roman Catholic view: no; you can never intentionally take an innocent life to save others (BUT “double effect” idea: if you are only permitting death, not intending, and the death is only a side-effect, e.g. allowing a fetus to die when you operate on a pregnant woman to save her life in a non-pregnancy related operation)

i. Does this distinction make sense (i.e. difference btw deliberating killing innocents, and doing something that you know will probably kill innocents as a side-effect but you hope won’t)?  Example: in war, you can bomb an enemy target even though there will be collateral damage, but you can’t just go on a shooting rampage of civilians

c. Torture case (CB 814): gov’t can’t issue permanent directives allow torture, but it might be possible for torturers to raise a necessity defense → why no permanent directives? Doesn’t comport w/ idea of necessity defense, which is that unusual circumstance suddenly arose (ticking time bomb) – by definitnon, those are situations we can’t think of beforehand
XI. Exculpation: Excuses

a. Excuses: not saying that it was a “good” (i.e. justified) thing for Δ to do, but that for some reason it wouldn’t be fair to flat out say that Δ “did it.”

b. Insanity defense

i. Old rule, has been returned to by several important jurisdictions, and now more than MPC: M’Naghten (CB 873): Δ’s insanity was such that he either did not know the nature of what he was doing or that what he was doing was wrong (not necc. illegal)
ii. Used to be a lot of states, but now just a substantial minority: MPC 4.01: Δ’s insanity caused Δ to lack substantial capacity to appreciate the wrongfulness of his conduct or to conform his conduct to the requirements of law

1. Different from M’Naghten: Mnaghten focused on Δ’s knowledge; MPC is more lenient and focus on substantial capacity to appreciate

2. MPC says it is better b/c it recognizes that not all mental diseases manifest themselves in such an extreme way that it would meet MNaghten test → sometimes Δ might “know” what he is doing but the disaiblty destroys his ability to control himself, or he might just have a very vague, abstract knowledge of what he is doing

a. Lyons (CB 879): the court used to apply MPC standard, but now dropped the volitional prong b/c it’s no longer clear that you can measure one’s ability to control oneself
iii. Arizona (CB 886): Supreme Court case said that there is no baseline formulation for self-defense requirements (did not say whether or not it is const. required)

iv. Abolition: a few states have abolished or extremely narrowed insanity defense, usually only allowing evidence of mental disease to come in at trial on question of mens rea 
v. Disposition after acquittal:

1. If you’re acquitted on insanity, then you’re not guilty: how, then, do you just justify punishment?

a. Protect society from harmful people

b. Help the insane guy

2. Civil commitment: a judge commits someone indefinitely to mental institution, w/ very high const. restrictions → should those same high standards be applied to criminally insane?

a. Many states: no; lower the standard of proof from clear and convincing to preponderance of the evidence

b. Some states: automatic civil commitment (Jones [CB 870])

i. Insane acquitee gets a chance to demonstrate recovery after commitment, but is it really practical to think that they’ll be able to do so?

3. Duration:

a. Unlike regular civil commitment, for Δ the judge has to decide whether he can be released, w/ burden on Δ

b. Automatic commitment can be indefinite, even when the period of confinement exceeds maximum sentence for that crime (Jones [CB 870])

c. Dozen states: once you reach maximum sentence period, Δ has to be released unless state can meet ordinary civil commitment standards

vi. Dozen states: Guilty but mentally ill → an addition, not replacement, to insanity defense (CB 871]

1. Addresses concern of mentally ill person being released too soon

2. Court has same sentencing authority as regular guilty verdicts, but if he sentences Δ to prison then Δ must be given psychiatric tx

3. Pro: establishes cap on how long Δ can serve

4. Con: encourages jury to forgo insanity acquittal, thus making conviction of morally innocent persons more likely

vii. Is insanity really a desirable defense?
c. Changing patterns of excuse

i. Loss of control from drug addiction: Overwhelming majority: don’t allow such a defense

1. Moore (CB 922): Δ, heroin addict, arrested for possession → Δ could not argue that his addiction deprived him of free-will, thus making his act involuntary

a. Dissent (Wright): Δ lacked substantial capacity to conform w/ law, and thus lacked mens rea  → would limit the defense to offenses inherent in the idseas and harmful only to the addict

b. Dissent (Bazelon): drug addiction should be a defense to any crime

2. Justification:
a. For punishment to effectively deter, it needs to apply to a sufficiently wide range of cases (Dan-Cohen [cB 1983])

b. Slippery slope: if you allow the defense for a possession case, you might have to allow it when Δ robs a bank for drug $

3. Criticism:
a. LPF

b. Would have no deterrence value, b/c you can’t deter addicts

ii. Rotten social background defense: Majority: don’t allow defense based on unfortunate upbringing (socioeconomic factors), falling short of insanity

1. Alexander (CB 926): judge instructed jury to ignore Δ’s expert witness testimony that Δ suffered from impaired behavioral controls resulting from Δ’s emotionally and economically deprived upbringing

a. Concur/Dissent (Bazelon): 
i. Jury should consider socioeconomic evidence: factored into decision of whether Δ’s self-control was impaired; society benefits from airing socioeconomic problems

ii. BUT even if acqutitted, Δ was still dangerous and should be detained → ultimate solution was solution reform

2. Justification: 
a. Poverty does not cause crime: poor people still have a choice

b. Paternalism: disrespects autonomy to say that just b/c Δ had poor upbringing means he had no self-control

c. Utility: social reforms are unworkable/inefficient → therefore, allowing the defense simply to expose the need for reform would be wasteful/futile

d. Slippery slope: where do we draw the line?

e. Undermines authority of the law: if we say that it’s society’s fault and then go down this slippery slope, the law loses its normative/deterrent force

f. Rehabilitation: undermines our ability to rehabilitate by saying “It’s not your fault”

g. By undermining autonomy and power of the law, we’re actually doing more harm to poor/minority community, which relies on the strength of the law

3. Criticism:
a. Not fair to punish Δ who has been placed in disadvantaged situation by society → lose-lose situation
XII. Plea bargaining

a. Brady
i. Waiver of const. rights must be voluntary, knowing, intelligent acts w/ sufficient awareness of relevant circumstances and likely consequences

ii. Δ: guilty plea is coerced and invalid if influenced by fear of a possibly higher penalty for crime charged 

iii. Under Due Process, plea is not invalid simply b/c Δ wanted to accept the certainity/probablit of a lesser penalty as opposed to faceing the risk of a wider range of possibilities if he went to trial

iv. Why are pleas beneficial?

1. Δ: limits probable penalty; remove practical burdens; avoid trial and public exposure

2. State: more efficient; prompt punishment might be more effective at achieving objectives of punishment

v. Voluntariness:

1. Unless induced by threats, misrepresentation (including unfulfilled or unfulfillable promises), or imporaper promises that have no rltshp to prosecutor’s proper business (bribes)

vi. Knowingly/intelligently made

1. Δ should be fully aware of the direct consequences of the plea

2. Should be aware of the actual value of the commitments made to him

3. Advised b competent counsel

vii. NOTE: Court makes no ruling on whether it would be OK for court/prosecutor to explicitly use their sentencing/charging powers to induce a guilty plea (i.e. threaten him w/ prosecution of another charge 

b. Volutnariness: Alschuler (1028)
i. Presence of defense counsel doesn’t make a plea any more voluntary – the gun is pointed at Δ no matter what, and counsel really plays no role other than to explain to Δ how the gun works

ii. In fact, counsel does not disippate the coercive impact of the psosibilty of a harsh sentence: in fact, counsel often serves to strengthen the impact b/c counsel wants Δ to take the plea, or at least wants to make Δ fully aware of the consequences of pleading or not pleading 
c. Δ doesn’t need to, and usually isn’t, informed of: (1) sentencing guidelines that will be used if he pelads; and (2) potential collateral consequences (e.g. deportation)

d. Nature of the bargain:

i. The  bargain is btw Δ and prosecutor

ii. Santobello (1030): if prosecutor fails to honor the bargain, Δ can withdraw the plea

1. BUT since the bargain is btw Δ and prosecutor, that doesn’t necessarily mean the trial judge will play along (e.g. adopt a recommended sentence by prosecutor)

iii. Now, it seems that guilty pleas tend to be beneficial: sentences after jury trial are on average 3x logner than sentences that were pelad – BUT still considerable evidence that pleaders get just the same sentence as they would have at trial

e. Necessity

i. Santobello (1030): plea bargaining is essential for administraton: court system would collapse if it had to try all of the cases

ii. Alschuler (1031): even if getting rid of pleas would require multiplication of court resrouces, not such a big deal b/c we already devote little resources to court system – it should be at least talked about

iii. Schulhofer (1032): one approach to resource problem is Δ receives no inducement ot plead, but gains sentencing concessions by waiving right to a jury and accepting a bench trial

1. Waiving a jury trial often reduces probability of acquittal on grounds of reasonable doubt

2. BUT Δ still maintains some of his valuable procedural rights….for most part, bench trials are genuinely contested proceedings and legit

3. This is a very minority approach

f. Propriety of sentencing concessions

i. Legit justification for imposing lowe rpenatly on Δ who pleads guilty?

ii. ABA (1033): proper to grant sentencing concessions when substantial evidence that:

1. Δ is genuinely contrite

2. Concessions make possible alt. correctional measures better suited to achieving purposes correctional tx

3. By making public trial unnecessary, Δ demonstrate dgenuine remorse/consdieraiton for victims

4. Δ agrees to cooperate which may lead to successful prosecution fo other offenders of similar or more serious crimes

iii. Scott (1033): 

1. Rejected “contrition” rationale…questions whether Δ are truly contrite, or just want a lesser sentence

g. Freedom of choice
i. Scott (1034): both Δ and prosecutor have bargaining chips (Δ can force prosecutor to prove it at trial, prosecutor can seek maximum penalty) – they should have the freedom to bargain w/ these rights; further, there might be social value in allowing them bargain, in that prosecutor saves time/money, and as a group Δs reduce risk of imposition of max sentences

ii. When the potential is a death penalty, does Δ reall have a bargaining chip?  Doesn’t this theory rest on the often-ficition of parity of parties?  (Obviously K theory doesn’t require partiy, but it’s not appropriate to copeltley analogiz K to crim law)

h. Problemw/ idea of bargaining is that relevant parties (Δ and public) are rpesented by agents (lawyers) who have their own desires: (1035)

i. Prosecutor: high conviction rate, politics, etc., workplace efficiency

ii. Defense atty: often work for a flat fee or lower fees, public defenders have limited resources and high caseload

iii. BUT Easterbrook (1036): conflict-of-interest problems at plea bargaining are inconsequential b/c they play a role at trial, too

i. Bordenircher (1036)

i. Δ forged $88.30 check, which was an offense punishable by 2-10 years

1. Plea offer by prosecutor: 5 years…if Δ didn’t take the plea, prosecutor would go back to grand jury and seek an indictment under Habitual Criminal Act (b/c Δ had two previous felonies), which would mean life imprisonment

2. Δ didn’t pelad guilty, and prosecutor did get the HCA indictment

ii. Δ found guilty for foregery and thus sentenced for life
iii. Pearce: Due Process protects Δ who won at first trial from vindictiveness in the sentencing after a new trial

iv. BUT in plea bargaining, so long as Δ is free to accept or reject the offer, there is no such element of punishment/retaliation…there is a mutuality of advantagaes btw Δ and Π

v. By accepting plea bargaining, court accepts as const. that prosecutors are going to try to persuade Δ to frogo right to plead not guilty…so long as prosecutor has probable cause, and is not basing his decision on impermissible factors, he is free to seek whatever charges he wants

1. Moreover, if we put strict limits on prosecutorial discretion, that will just drive plea bargaining into the backroom

vi. Dissent: prosecutor was being vindictive: he said the only reason why he sought harsher indictment was to discourage Δ from exercising right to trial

1. It might not change things to rule otherwise than majority: if we say that prosecutor can’t bring harsh charge later, he’ll probably just bring it first and then bargain…some coercive effect

2. BUT its preferable tohold prosecutor to charge it wa sintially content to bring and to justify it in eyes of public

vii. Dissent: clear that prosecutor probably though the higher hindictment was unreasonable, or he would have brought it in the first place…whiel prosecutors should have braod discretion, they shouldn’t be allowed to implement a stragegy calculated soely to deter Δ’s exercise of const. rights

j. Prosecutorail discretion: Lyncn (1039): plea bargaining and borad prosecutorial discretion essential makes front-line prosecutors the sentencers….prosecutors often don’t spend much time thinking about how much to “sentence,” and often there are no real guidelines 

i. Lynch (p. 1040)

1. In Plea bargains, prosecutors aren’t necessarily trying to maximize what they can get…in exchanges w/ defense counsel, they’re assessing the evidence and gauging the strength of their case, and acting accordingly

2. But that these procedures exist doesn’t meant htat they’re fair…it’s neither free bargainiang nor judicial…it’s more inquisitorial 

a. Prosecutor can speak ex part w/ defense lawyer or police

b. Prosecutors and law enforcement basically work as a team

c. Prosecutor doesn’t usually have to disclose specifics of the charges or the evidence, nor give reasons for its decisiosn
Objective standard:
pp. 406-410 → provocation 

pp. 422-425 → criminal negligence
pp. 746-749 → self-defense 
I. I. DEFINITION 

· In general, the commission of a crime requires an affirmative act OR the failure to act where there is a legal duty to do so.

II. II. NO ACTION DEFENSES NEGATIVE THE ACTUS REUS ELEMENT

· Hypnosis

· Sudden medical incapacitation

· Somnambulism (sleepwalking)

· Cogdon sleepwalking case - axed her daughter; but was acquitted because the act of killing itself was not, in law, regarded as her act at all.

· Involuntary actions

· Martin v. State (Ala. App., 1944)

· D was intoxicated at his home, where police arrested him and took him to a public highway where he was let out and allegedly “manifested a drunken condition” by using loud and profane language. He was convicted of being drunk on a public highway. D’s conviction overturned as a voluntary appearance is presupposed. 

· The MPC requires that liability be based on a voluntary act (but does not require that all acts be voluntary). 

· Unconsciousness 

· People v. Newton (Cal. App. 1970)

· Defense presented expert witnesses to substantiate the viability of the claim that D went into shock from being shot and did not shoot voluntarily. Judge should have allowed a jury instruction on an “unconsciousness” defense.

III. III. LEGAL DUTY

IV. A. In General

· Legal duty is required for crimes of omission

· Only exists where established by existing Tort law

· The weigh of the burden to help doesn’t matter in determining duty

V. B. Certain Relationships

· The only blood relationships that create a legal duty are parent-child and spouse-spouse

· People v. Beardsley – no duty to a woman not his wife
· Man spending a weekend with a woman not his wife owed no legal duty to the woman who took a fatal dose of morphine. Man failed to call a physician and she died.

· Pope v. State (Md. App. 1979)

· D took in young mother and infant, who later died from abuse. Court held a third party can only be convicted of child abuse when they are the parent, adoptive parent, in loco parentis to, or responsible for the supervision of a minor child under the eight of 18 AND in some way accountable for the acts of abuse. In this case, while the D had taken in the mother and child, the mother was constantly present and the D never therefore took over supervision of the child. Good Samaritan behavior should not be punished with this sort of responsibility and people should not be obligated to supervise any child when they suspect a parent may not be capable.

· Jones v. United States (D.C. Cir., 1962)

· Jones at some point took the infant child Green into his/her house. The child died from neglect, and Jones was convicted of involuntary manslaughter through failure to provide for the child. The failure to instruct the jury on legal duty was plain error. There is a real issue of fact regarding the issue of Jones’ legal duty, and the jury needed to be instructed that a legal duty was an element of the crime. 

VI. C. Voluntarily provided assistance and isolated the victim

· People v. Oliver 

· There was a legal duty for a woman who took a man home from a bar, gave him a spoon so that he could take heroin, and left him after he collapsed in her house and was unresponsive. Later she directed her daughter to drag him outside where he would not be visible to neighbors, and later when she thought he was probably dead, to call the police. 

VII. D. Created the danger

· Jones v. State

· Man raped a 12-yr-old who then jumped into a creek and drowned. There was a legal duty as the jumping was a direct result of the rape, and the man was convicted of second-degree murder.

VIII. E. Contractual Duty

IX. F. Statutorily Imposed

· A few states have enacted Good Samaritan statues, which make it criminal to refuse to rescue a person in emergency situations

· Most civil law countries have general Good Samaritan statutes

X. G. Reasons for not imposing a duty

· Discourage altruism

· Line-drawing problem

· Infringe on individual liberty

· Vagueness of defining duty

· Overkill (too many helpers)

XI. I. BASICS

XII. A. Definitions

· 1. the general sense of the phrase means that mental culpability that accompanies the crime

· 2. more narrow use, mens rea refers only to the mental state required by the definition of the offense to accompany the act that produces or threatens the harm

XIII. B. Four questions to ask

· 1. definitional – what do the different levels of culpability mean?

· 2. factual – what do we think the person’s mental state was? (jury question)

· 3. procedural – what was the minimum level of culpability that the jury was required to find to convict? (most important question)

· 4. normative – what should be the level of culpability the jury should be required to find to convict?

· Specific intent vs. general intent

· not used in the model penal code, but used in some states

· specific intent crimes must be done with some specified further purpose in mind (i.e. the requirement for burglary that a person break and enter with the further objective of committing a felony inside) OR require the defendant to have actual knowledge of some fact or circumstances

· general intent usually means that the defendant can be convicted if he did what in ordinary speech we would call an intentional action (regardless of motive/further objective)

· Motive

· generally regarded as irrelevant to liability but highly relevant to sentence

· however some crimes are dependent on future intent, which is really motive (i.e. breaking and entering with intent to commit a felony)

· Regina v. Cunningham (Britain, 1957)

· Facts: Appellant broke off gas meter in basement of apartment. Holding: Malicious means either an actual intention to do the particular type of harm that was in fact done or recklessness as to whether such harm should occur or not. 

· Regina v. Faulkner (pg. 206)

XIV. II. FOUR LEVELS OF CULPABILITY UNDER MPC (MPC § 2.02)

XV. A. Purposiveness

· conscious object to perform an action of that nature or cause result

· “conscious object to engage in conduct of that nature or to cause such a result”

XVI. B. Knowledge

· aware of a high probability of the fact/conduct

XVII. C. Recklessness

· the actor was aware of a substantial and unjustifiable risk, but acted anyway

· if there is no requirement of mens rea in the statute, MPC states will usually default to recklessness

XVIII. D. Negligence

· negligence is the least culpable because the person acts inadvertently; they should've been aware of the danger

· criminal negligence is not the same as civil—usually requires a gross or wanton departure from the standard of care 

· Santillanes v. New Mexico (N.M., 1993) - a criminal statute requires criminal negligence, not ordinary civil negligence.

XIX. E. One must be proved in respect to each material element of the crime

· the nature of the forbidden conduct 

· the attendant circumstances

· or the result of conduct

XX. III. WILLFULL BLINDNESS

· many states require that the instruction can only be given to the jury when the evidence establishes that the defendant was aware of the high probability and the defendant purposefully contrived to avoid learning of the illegal conduct.

· MPC 2.02(7)

· United States v. Jewell (Ninth Circuit, 1976)

· A willful blindness is appropriate for this statute, as drug dealers would no doubt make use of deliberate ignorance if it were a valid defense. There is no legitimate interest of the accused that is prejudiced by the willful blindness standard as the state of mind differs from positive knowledge only where the ignorance was solely and entirely a result of conscious avoidance.

XXI. IV. MISTAKE OF FACT

XXII. A. General

· ignorance or mistake is a defense when it negates the existence of a state of mind that is essential to the commission of an offense

· the mistake need not be reasonable if the crime or element requires acting purposely or knowingly (MPC view § 2.04)

· the mistake needs to be reasonable to defend against negligence or recklessness (MPC view)

· some states have deviated from the MPC and require the mistake to be reasonable in all cases

· 3 main theories:

XXIII. B. Lesser Moral Wrong

· Can transfer mens rea from a lesser moral wrong
· In cases where the act is morally wrong, regardless of the mistaken fact, ignorance of said fact is not an excuse. 

· Discredited, except in cases of sexual misconduct
· Regina v. Prince (Britain, 1875)

· D was convicted of taking a girl under the age of 16 from her parents without permission, but he reasonably believed the girl was 18, as this is what she told him. Since taking a girl away from her parents without permission is reprehensible regardless of age, the man takes on the risk that the girl is not over the age of 16. The act is morally wrong, and it doesn't matter whether he knows.

· Bramwell's view has been justified based on the idea that statutes have two parts--a conduct rule directed at the general public and a decision rule directed a legal officials. 

· The conduct rule condemns the conduct (taking the girl without permission)

· The decision rule tells the legal system how to behave (only prosecute if the girl was under 16). In this way, the D broke the conduct rule, and so it doesn't matter that he didn't know she was under 16. 

· It has also been defended based on the idea that courts should excuse a mistaken offender only when his mistake shows that he did not fail to internalize society's moral norms. However, many commentators have rejected this argument, based on the idea that community ethics should play no role if they are not actually codified as crimes. Bramwell's interpretation basically allows the court to create new crimes.
· White v. State (Ohio App., 1933)

· D abandoned his wife, who turned out to be pregnant. He did not know at the time that she was pregnant. Abandoning a pregnant wife is punishable under Ohio law by imprisonment. Mistake is not a defense. He committed an immoral act, and faced the risk of such action being a felony.

XXIV. C. Lesser Legal Wrong

· Culpability cannot be transferred horizontally between crimes but can be transferred vertically between a lesser crime and a greater crime 

· Adopted in half the states or so

· Lopez - D convicted of selling marijuana to minor, despite honest belief that buyer was of age – selling marijuana at all is a legal wrong

XXV. D. MPC/Liability Proportionate to Fault

· Under MPC, must have at least recklessness mens rea for every element (1/2 of states)

· MPC 2.03

E. Mistake of fact in statutory rape (and similar crimes)

· People v. Olsen (California Supreme Court, 1984)

· Trailer case; reasonable mistake is not a defense to these sorts of crimes. There is a strong public interest/policy in protecting children of “tender age.” 

· Model Penal Code:

· Strict liability for crimes for which the statute turns on the child being under 10, reasonable mistake is allowed as an affirmative defense when the crime turns on the child being younger than some age that is older than 10.

· Most jurisdictions do not allow a defense to statutory rape based on reasonable mistake of age, although some allow the defense by statute or judicial ruling. 

XXVI. V. STRICT LIABIITY CRIMES

XXVII. A. General & When Acceptable

· No mens rea AT ALL is required

· May be acceptable for “public welfare offenses”:

· United States v. Balint (U.S., 1922)

· In this case ignorance is not a defense. Strict liability is appropriate in cases such as these where the benefit of protecting the innocent purchaser outweighs the cost of punishing innocent sellers, as Congress did here. In these types of statutes, the emphasis is on social betterment, rather than actual punishment for the crime. This puts the burden on the seller to make sure they are complying with the statute.

· United States v. Dotterweich (U.S., 1943)

· The mislabeling statute at issue is within a category of legislation that imposes penalties as an effective means of regulation. The statute has the protection of consumers where they are unable to self-protect, and it makes since to put the burden of hazard upon the person “otherwise innocent but standing in responsible relation to a public danger.”

· Unacceptable for non-public welfare offenses:

· Morissette v. United States (U.S., 1952)

· Appellant was prosecuted under a statute which makes it a crime to “knowingly convert” government property. Court held that the crime required mens rea as this is not a public welfare crime that has no reputational costs, etc. Larceny has traditionally had a mens rea requirement, and when the government went about codifying common law crimes, they frequently did not specifically include an express prescription of criminal intent. 

· Unacceptable for when the regulation would criminalize a broad swath of common activity without a clear Congressional intent to do so:

· Staples v. United States (U.S., 1994)

· D was charged with violating the National Firearms Act, which makes it illegal to possess an unregistered firearm within the definition of the statute, punishable by up to 10 years in prison. Court held that the statute required mens rea, as otherwise the statute would criminalize a broad range of innocent behavior by normal people. The purchase of a gun in most states is not a process that gives notice that it’s subject to criminal regulation. Without a clear statement from Congress that mens rea is not required, we should construe statutes to avoid criminalizing actions of many innocent citizens.

· Presumption in favor of a scienter requirement for each of the statutory elements that criminalize otherwise innocent conduct. United States v. X-Citement Video (U.S. 1994) – knowingly transporting visual depictions of minors.

XXVIII. B. Justifications for Strict Liability: 

· People would be stimulated to maintain high standards of care if they know that ignorance or mistake will not excuse them (City of Sault Ste. Marie)

· Administrative efficiency/easy to prosecute (City of Sault Ste. Marie)

· “Is it better that ten young persons should be tempted to become drug addicts than that one innocent man should be convicted of being in possession of unauthorized drugs? (Goodshaw)

· In strict liability, while the actor couldn’t have avoided the specific action for which there was no mens rea requirement, he could have avoided the activity (sex, guns, etc.) altogether (Kelman)

XXIX. C. Arguments against Strict Liability:

· Violates fundamental principles of penal liability (City of Sault Ste. Marie)

· No evidence that a higher standard of care  (City of Sault Ste. Marie)

· The argument that no stigma attaches does not withstand analysis (City of Sault Ste. Marie)

· Strict liability for business crimes would discourage legitimate activity that we would prefer to encourage. (Johnson)

· There is no evidence that strict liability dissuades careless people from engaging in an activity. It might actually dissuade the most careful, as they are the most likely to not want to take on the extra risk. (Schulhofer)

· Where there is a strictly liable offense, it should not be a crime, but should be reduced to a violation, as culpability is the basis of the criminal law system. (MPC View)

D. Canada’s answer 

· (Regina v. City of Sault Ste. Marie - 1978): There should be three categories of offenses. One with strict mens rea requirements, one with no mens rea requirements, and a third where there is no strict mens rea requirement, but a defendant may avoid liability by proving that he took all reasonable care. This third category should be the presumed category when the legislature doesn’t specify a mens rea.
XXX. VI. MISTAKE OF LAW 

· Generally ignorance of the law is not a defense (i.e., you cannot say you didn’t know something was illegal)

· On the other hand, ignorance of the law that negates a mental state required for conviction is valid (usually this would be a mistake about a different law)

· MPC 2.04(4): Ignorance or mistake as to a matter of fact or law is a defense if [it] negatives the purposes, belief, recklessness or negligence required to establish a material element of the offense and  MPC 2.02(9)

· People v. Marrero (N.Y. 1987)

· D was arrested at a Manhattan club for possession of a loaded firearm in violation of NY penal law. D thought that he was exempt from the provision. Court held that justice to the individual is rightly outweighed by the larger interests on the other side of the scales. Ignorance of the law is not a defense.

· Hopkins – marriage sign case

· Reliance on statement of counsel or even an official representative is not a defense as it would make the advice paramount to the law.

· Regina v. Smith (England, 1974)

· D damaged wall panels and floor boards when moving out. Since he had constructed the walls panels and floor boards himself, he assumed he had the right to destroy them. The trial court held that actus reus only modified the “causing of damage” and not that it was to “another’s property.” The court held that since the mental state obviously modified damaging another’s property, his mistake nullifies the mental element and he cannot be guilty. 

· Reliance on a court’s interpretation of the law:

· United States v. Albertini (9th cir. 1987)

· D engaged in a peace demonstration after being ordered to stay off the base. He was then sued for violating the USC, but won at Ninth Circuit under first amendment protection. After the ninth cir. Decision but before the supreme court took cert, the D engaged in several additional demonstrations. Later, the supreme court took cert on the initial case and overruled the 9th circuit. The gov’t then prosecuted based on the interim demonstrations. Reliance on the earlier 9th cir. opinion was a valid mistake of law. 

· Notice of the law may be required for due process reasons in some circumstances:

· Lambert v. California (U.S. 1957)

· Los Angeles has an ordinance which requires anyone convicted of a felony to register as a convict within 5 days of moving to the city. D was arrested on suspicion of another offense, and charged with this offense. 

· D should have been allowed to offer a defense of ignorance of the law because notice is a requirement of due process. While there are some instances in which knowledge has not been required (Balint, Dotterweich), these instances are ones in which the behavior itself provided knowledge that it would probably be subject to regulation or was “wrongful.”

XXXI. I. ELEMENTS OF RAPE (as defined by the majority of states)

· intercourse (about half the states, including MD and NY, still require victim to be a woman)

· nonconsent – often encompasses resistance

· force – means physical force

· mens rea

XXXII. II. FORCE

XXXIII. A. Traditional Rule

· Evidence of physical force is required (State v. Rusk, Md. App. 1981; keys case)

· why might the courts insist on force in addition to non-consent?

· Line drawing problem (no doesn’t always mean no)

· Need a clear line to mark what is and isn’t permissible

· Force must be aberrational force.

· State v. Alston – boyfriend pushes legs apart; not enough showing of force.

XXXIV. B. The New Jersey Rule

· NJSA defines “sexual assault” as the commission of “sexual penetration…with another person” with the use of “physical force or coercion.” 
· State in the Interest of M.T.S. (N.J., 1992)

· Under the NJ definition, any act of sexual penetration engaged in by the defendant without the affirmative and freely-given permission of the victim to the specific act of penetration constitutes the offense of sexual assault; any amount of force against another person applied in the absence of what a reasonable person would believe to be affirmative and freely-given permission to the act of sexual penetration. So basically, the amount of force used to accomplish the act is enough if given without apparent consent. 

XXXV. C. MPC’s “Gross Sexual Imposition”

· “A male who has sexual intercourse with a female not his wife commits a felony of the third degree if:

· He compels her to submit by any threat that would prevent resistance by a woman of ordinary resolution; or

· He knows that she suffers from a mental disease or defect which renders her incapable of appraising the nature of her conduct; or

· He knows that she is unaware that a sexual act is being committed upon her or that she submits because she mistakenly suppose that he is her husband.”

XXXVI. III. NON-CONSENT

XXXVII. A. 3 approaches to consent

· traditional: nonconsent requires “no” – silence means consent

· majority: verbal “no” is necessary and sufficient to establish nonconsent

· minority: silence means nonconsent – must have affirmative freely-given consent (NJ - M.T.S.)

XXXVIII. B. Deception

· Fraud in the inducement does not invalidate consent (People v. Evans, 1975 – D claimed to be shrink)

· Fraud in the factum does invalidate consent (because consent is not to the actual act)

IV. MENS REA

XXXIX. A. Mistake of fact as to the victim’s consent

· Penn. and Mass. don’t allow a mistake of fact defense at all, even if reasonable (strict liability as to consent) (Commonwealth v. Fischer, PA 1998 – college freshmen case)

· Most courts allow a mistake of fact defense, if the mistake was honest and reasonable (Commonwealth v. Sherry, MA 1982)

· Some courts require a negligence or recklessness standard for the defendant’s state of mind—i.e. if he was negligent as to making sure he had her consent. 

· Britain has a recklessness standard (either the defendant knew consent was lacking or didn’t care whether or not it was lacking)

XL. I. GRADING OF HOMICIDES
XLI. A. Common Law
· Murder, 1st degree
· malice + willful, deliberate, and premeditated 
· Murder, 2nd degree
· Malice, but no premeditation
· Malone recklessness (extreme indifference to human life)
· In the commission of a felony inherently dangerous to human life 
· Voluntarily manslaughter
· Heat of passion (provoked murder)
· Involuntary manslaughter
· Recklessness or criminal negligence
· Misdemeanor-manslaughter rule
XLII. B. MPC

· Murder (210.2) 
· Purposive homicide; OR
· Knowing homicide; OR
· Reckless homicide w/ extreme indifference to human life; OR
· Such recklessness is presumed if committed during a felony
· Manslaughter (210.3)
· Reckless homicide
· Murder with extreme mental or emotional disturbance
· Negligent Homicide (210.4)
· Homicide committed negligently
XLIII. II. PREMEDITATION

XLIV. A. Required for Murder 1

XLV. B. Two Main Views

1. The only requirement of premeditation is that there is intent at some time before the commission of the murder, even if it is right before pulling the trigger. (Commonwealth v. Carroll - Penn., 196) – wife w/brain injury; shot in bed after fight)

2. Premeditation is not the same as a mere intent to kill. Sudden impulse by definition has no deliberation. (State v. Guthrie, W.V. App. 1995 – dishtowel flicking case)

· Carroll & Guthrie basically represent the current split in American jurisdictions over the meaning of premeditation 

XLVI. III. PROVOCATION 

XLVII. A. Traditional View

· Verbal provocation alone is not enough to mitigate murder charges on the ground of reasonable provocation.

· Girouard v. State, Md. App. 1991 – army couple

· The provocation must be immediate

· The provocation must fall into certain accepted categories

XLVIII. B. Modern Approach (minority view)

· Verbal provocation may be enough to mitigate murder charges if it would provoke a reasonable person

· Maher v. People, Mich. 1862 – wife w/other man in woods

XLIX. C. MPC View: Extreme Emotional Disturbance

· Some of the states that have adopted the MPC’s “extreme emotional disturbance” formula for mitigation to manslaughter have subsequently returned to common law formulations

· Unlike the common law, the “extreme emotional disturbance” defense does not require a provocation or triggering event. (although it does require a reasonable explanation or excuse). 

· The MPC’s use of “situation” allows the court some flexibility and determining what sort of subjective features should be included in the defendant’s “situation.”
· People v. Casassa (N.Y., 1980) 

· The test for extreme emotional disturbance should consist of both an objective and subjective part. The subjective part asks whether the acted under “extreme emotional disturbance,” looking at it from the defendant’s viewpoint. The second tests the “reasonableness” of the of the disturbance from an objective standpoint, i.e. a reasonable explanation or excuse for the disturbance under the circumstances of a reasonable person in the defendant’s situation. 

L. IV. UNINTENDED KILLINGS/INVOLUNTARY MANSLAUGHTER

LI. A. Wanton or Reckless Conduct Standard

· Commonwealth v. Welansky (Mass. 1944) – night club fire

· While wanton or reckless conduct usually consists of an affirmative act, it can consist of a failure to take an act in a situation such as this where the defendant has an affirmative duty. The judge was correct when he defined “wanton or reckless conduct.” “The essence of wanton or reckless conduct is intentional conduct, by way either of a commission or of omission where there is a duty to act, which conduct involves a high degree of likelihood that substantial harm will result to another.” Subjective awareness of danger is required, but if a reasonable person would’ve been aware of danger, you will be impugned to have such subjective awareness. 

B. Simple Negligence Standard (rare—Wash. later repealed this statute)

· State v. Williams (Wash. App., 1971) – Indian parents

· A reasonable person would have been sufficiently put on notice of the gravity of the baby’s symptoms in time to seek help and prevent the child’s death. Washington does not require gross negligence—only mere or simple negligence, based on a reasonable person standard. 

C. MPC View

· Recklessness is required for manslaughter, but negligence (defined, once again, by not meeting the standard of care “that would be exercised by a reasonable person in his situation”) for a lesser crime of negligent homicide. 

LII. V. THE FELONY MURDER RULE

LIII. A. General

· The felony-murder rule is judicially created

· The felony that serves as the basis for application of the rule must be both the but-for and proximate (foreseeable) cause of the death

· Contra, People v. Stamp, Cal. App. 1969 – robbery caused heart attack; Court held only but-for cause required; death need not be foreseeable to apply felony-murder rule

· King – airplane crash while trafficking drugs; proximate cause not met

· MPC View

· The MPC recommends eliminating the felony-murder rule and replacing it with a rebuttable presumption of the required mens rea for cases involving dangerous felonies (states have not really followed the MPC in this area)

· Michigan has abolished the rule, other states have limited it to inherently dangerous felonies or to felonies that require recklessness/intent

LIV. B. Misdemeanor-manslaughter rule (aka the “unlawful-act doctrine”)

· Provides basis for involuntary manslaughter conviction without requiring proof of recklessness or negligence

· A killing in the commission of an unlawful act not amounting to a felony is involuntary manslaughter (typical common law formulation)

· Many states restrict the doctrine by use of proximate cause, not applying it to “regulatory offenses,” only when the offense violates a law designed to protect human safety, or when the misdemeanor rises to the level of criminal negligence

LV. C. Limitations

· Inherent Danger to Life Limitation

· The felony-murder rule has been limited in most places to felonies which are inherently dangerous to life and likely to cause death. (Regina v. Serne, Britain, 1887 – arson case)
· California’s “abstract definition” rule

· To determine whether the felony-murder rule is applicable, the court should look at the abstract definition of the felony to determine whether or not it is inherently dangerous to life. It should not look at the specific facts and circumstances of the felony as committed by the defendant. (People v. Phillips, Cal., 1966 – chiropractor/cancer case; People v. Satchell, Cal., 1972 – concealed weapon case)

· Full circumstances test

· The proper test is to look at the full circumstances of the case. While it may be possible to commit a particular crime without endaring life, if it is obvious that the individual facts of the case make the commission of the felony dangerous, the rule applies. (People v. Stewart, R.I., 1995 – mother on crack binge)

· Drug distribution

· jurisdictions are split on whether or not drug distribution is an inherently dangerous felony

· The Merger Doctrine

· Original California Rule

· If the crime is an “integral part of” and “included within” the crime of homicide, the felony-murder rule is not applicable. (People v. Smith, Cal. 1984 – child abuse wherein the direct assault of the child formed the basis for both the child abuse and the homicide charges).

· Modified California Rule

· CA later refined its application of the merger rule in People v. Hansen. It rejected the Ireland test (used in Smith) and urged the court to determine on an ad hoc basis whether a particular felony should form the basis of a felony-murder instruction by asking whether doing so would elevate all such felonious assaults to murder or otherwise subvert the legislative intent. 

LVI. VI. THE DEATH PENALTY

LVII. A. General

· Public support for the death penalty remains high (as much as 71%)

· 12 states do not authorize the death penalty, many others rarely impose it, and nine additional states have had no executions in the modern era

· 5 states account for 2/3 of all executions between ’77 and ’98 (TX, FL, LA, MO, and VA)

· substantial evidence that some innocents are killed (Hugo A. Bedau) and that many post-conviction appeals focus very narrowly on procedural issues and do not address actual questions of guilt

· Ernest Van Den Haag: errors in the system do not justify abolishing the system; retributionist system; may save more innocent lives than it kills

· Most states do not allow challenges based on DNA evidence much later when the technology was not allowed at the time of the conviction

· Inadequate representation of death-row inmates at their initial trial is pervasive and problematic

LVIII. B. The Supreme Court Cases

· McGautha v. California – held that unfettered discretion to the jury was not unconstitutional

· Furman v. Georgia (1972)  – held that capital punishment (as then administered in GA) violated the 8th amendment because there is no discernable basis for those who are sentenced to death vs. those that are not

· There was no majority opinions and it was unclear whether the death penalty was per se unconstitutional 

· 2 types of legislation came out of the decisions: some making capital punishment mandatory in certain cases, others establishing guidelines

· Gregg v. Georgia (1976) – held that the death penalty is not per se unconstitutional and upheld GA’s revised statute as correcting the deficiencies in Furman because it requires one of 10 aggravating factors but retains jury discretion. Marshall dissented on the per se issue.

· Woodson v. North Carolina (1976) – a mandatory death sentence for any first degree murder is unconstitutional as it does not provide standards or discretion for individualization 

· Sumner v. Shuman (1987) – mandatory death sentence for narrow circumstances is also unconstitutional

· Jurek v. Texas (1976) – upheld the constitutionality of TX statute that requires the death sentence if the jury answers yes to 3 questions because the questions themselves allow much room for discretion

· Lockett v. Ohio (1978) – struck down a similar statute because it limited the mitigating factors that could be considered

· Penry v. Lynaugh (1986) – forced TX to consider D’s mental retardation and abused background as mitigating evidence

· Graham v. Collins (1993) – upheld similar situation where the evidence was presented within the question of whether the D would prose a “continuing threat to society”

· Coker v. Georgia (1977) – death penalty is disproportionate punishment for the crime of rape

· Enmund v. Florida (1982) – D’s accomplices murdered an elderly couple while he waited in getaway car; court held that the punishment for intentional murder must be more than that for unintentional and the 8th amendment prohibits the death penalty on a D “who does not himself kill, attempt to kill, or intent that a killing take place or that lethal force will be employed”

· Tison v. Arizona (1987) –  the death penalty was allowed in case where the Ds did not actually kill a family (the father did) because there was “major participation in the felony committed, combined with reckless indifference to human life”

LIX. C. McCleskey v. Kemp (U.S. 1987)

· Facts: McClesky and accomplices committed an armed robbery of a store; V was a white cop that responded to a silent alarm and was shot. McClesky, a black man, alleged violation of his due process rights (8th and 14th amend.) because the “Baldus Study” showed substantial evidence in death penalty sentencing based on the race of the victim and the defendant. The study found that black defendants w/ white victims are 4 times more likely to receive the death sentence. 

· Holding: No. There is no evidence that the statute was enacted to further a racially discriminatory purpose, nor is there any evidence that McClesky was actually discriminated again. While there is a risk of discrimination, this is necessary with the power to be lenient and the discretion necessary for the death penalty. Furthermore, allowing McCleskey’s challenge would pave the way for the challenge of any defendant (of other minority groups) when there is evidence of discriminatory discrepancy in sentencing. 

· Brennan’s Dissent: It doesn’t matter that the D can’t prove discrimination in his particular case, as the court has states that a death sentence must be struck down when the circumstances create an unacceptable risk that the punishment was meted out arbitrarily or capriciously. The study shows a substantial risk that he was the victim of discrimination and past practices of discrimination warrant a closer look.

· Blackmun’s Dissent: Rather than requiring a HIGHER degree of scrutiny because it’s a death penalty case, the court applies a lesser standard. The court did not properly apply the equal protection analysis to this case. 

· Stevens’ Dissent: The disparity in sentencing is constitutionally intolerable. The court seems to fear that this would sound the death knell of capital punishment, but that fear is unfounded. 

· Notes: There is enough of a probability of discrimination (60%) that the state wouldn’t be able to fire McCleskey—so why can they kill him with that risk of discrimination?

· What is the justification for imposing the higher burden?

· Jury of peers (state actor for purposes of 14th amendment)

· Slippery slope argument (use attractiveness, gender, etc.)

· Otherwise you’re limiting the discretion of the jury, which is supposedly fundamental in death penalty cases

LX. I. PUNISHMENT FOR ATTEMPT

LXI. A. Evolution of Law

· At common law, attempts were punished as misdemeanors

· There has been a gradual move towards more severe punishment

· Some states punish as a proportion to the punishment of the completed crime

· Some states follow the MPC in punishing equal to the completed crime, except for crimes that would result in the death penalty or life imprisonment

B. Philosophy

· Stephen

· Justifies punishing the completed crime more because it is in line with the public demand for punishment

· H.L.A. Hart

· Rejects Stephen’s argument; culpability is not measured by outcome alone

· Schulhofer

· Perhaps the goal of the criminal justice system is not only express the social demand for punishment but also restrain that demand and protect from punishment the offender who deserves a less severe penalty.

LXII. II. MENS REA FOR ATTEMPT

LXIII. A. Mens Rea Required

· Requires the same mens rea as the completed crime

· Smallwood v. State (Md. App. 1996) – HIV-positive rapist

· The specific intent to kill as required for assault with intent to murder is not present. This case is distinguishable from the other cases that involve the purposeful transmission of HIV as the only evidence to support a specific intent is the act of unprotected sex itself. This is not the same as shooting someone, as the result of death is not probable enough to support the inference that the D intended to murder the women.

LXIV. B. Strict Liability/Negligence/Recklessness Cases

· For murder, and some other times, a lesser mens rea (negligence, recklessness) is not enough to support a conviction of the attempted crime, even though it would be enough to support the completed crime

· For this reason, there is no such thing as attempted involuntary manslaughter

· States are split on whether there can be attempted strict liability crimes

· Most states have rejected the idea of attempted felony-murder (i.e. an act committed during commission of a felony that could’ve resulted in death cannot be held to be attempted murder due to the felony-murder rule)

LXV. III. PREPARATION VS. ATTEMPT: The Tests

LXVI. A. Last Act Test

· not followed anywhere

LXVII. B. The Dangerous Proximity Test

· Conduct that ‘tends to effect the commission of the crime’ is enough to support conviction

· People v. Rizzo (N.Y. 1927) (driving around looking for guy to rob)

· The law must consider those acts only as tending to the commission of the crime which are so near to its accomplishment that in all reasonable probability the crime itself would have been committed, but for timely interference.  In this case, since they had not found or reached the person they intended to rob, the actions were not close enough to the actual commission of the crime to lead the presumption that it would’ve been committed. 

· McQuirter v. State (Ala. App. 1953)

· A black man said something to a white woman and made her think that he was pursuing her. A cop claimed he had stated while in custody that it was his intention to rape her and kill her if she hollered. Physical proximity combined with supposed confession was enough to sustain the conviction of attempted rape.

LXVIII. C. Substantial Step Test 

· the focus is not on what remains to be done, but only on what has been done so far

· U.S. v. Jackson (2nd Cir. 1977)

· Attempted a bank robbery, rescheduled at last minute.

· Arrested in car before second attempt; upheld under substantial step test.

LXIX. D. Equivocality test

· The evidence must be unequivocal to support the intent of the defendant

· A criminal attempt must be supported by an act which is, in and of itself, sufficient evidence of criminal intent. (King v. Barker)

· People v. Miller
· Williams’ criticism:

· many crimes can be accomplished entirely by ambiguous acts (up until the result); court should be allowed to utilize confessions to clarify intent

LXX. E. MPC Test

· § 5.01 – a substantial step that is strongly corrobative of the actor’s criminal purpose (certain steps that are substantial may also require equivocality) 

· examples of actions usually sufficient (§ 5.01(2)):

· lying in wait or searching for the contemplated victim;

· enticing or seeking to entice the contemplated victim to go to the place of the crime;

· reconnoitering the place contemplated for the commission of the crime;

· unlawful entry;

· possession of materials to be employed in the crime which are designed for such unlawful use or which can serve no lawful purpose under the circumstances; 

· soliciting an innocent agent to engage in conduct that constitutes an element of the crime

· Abandonment is an affirmative defense (5.01(4)).

LXXI. IV. SUBSTANTIVE CRIMES OF PREPARATION 

· Avoid the law of attempt by making the preparation itself a crime

· Burglary – entering a dwelling with intent to commit a crime inside (not necessary to actually attempt a crime)

· Assault – an attempt to commit a battery (most commonly defined); still more narrowly defined than the tort of assault (intent to cause apprehension is not enough)

· Policing measures – these allow the police to prevent crime

· Restrictions on loitering, prowling, or suspicious behavior

· Antistalking Statutes

· The first one was passed in CA in 1990

· Prohibit following/threatening behavior

· Have mostly survived vagueness and overbreadth challenges (KS statute struck down because it utilized a subjective standard of the vague terms)

LXXII. I. ACTUS REUS

· voluntary act that actually either encourages or facilitates the crime

· States v. Gladstone (Wash., 1980)

· Facts: Undercover student went to buy drugs from D. D said he didn’t have enough to sell, but volunteered the name of one Kent. He then gave the undercover student Kent’s address and drew a map.

· Holding: There was no communication with Kent, and he took no actions in association with Kent to accomplish the unlawful action. He did not encourage or induce Kent in any way. 

LXXIII. II. MENS REA

LXXIV. A. Traditional Rule

· Knowledge isn’t sufficient—you must have an actual intent to aid or encourage

· Hicks v. United States (U.S. 1893) – Indian/shooting case

· The jury instructions failed to instruct the jury that the acts of words of encouragement must have been used by the accused with the intention of encouraging and abetting the P. 

· People v. Russell (N.Y. 1998) – gun battle

· All 3 defendants acted with the mental culpability required, and they intentionally aided and encouraged each other to create the legal crossfire that caused the death. 

· 3 types of mens rea required

· specific intent to aid principal

· under MPC must be purpose (§2.06(3)(a)

· under common law, may need purpose, or knowledge may b enough if it’s a major crime (Fountain)

· NY Code – recklessness is sufficient, but it’s a misdemeanor

· specific intent as to the results of the principal’s conduct

· mens rea about the attendant circumstances (same as what the principal needs)

· if you encourage an act that results in a reckless homicide, you must be aware of the same risk that the principal is

· You can aid negligent homicide if you encourage the negligent acts that led to the death

· State v. McVay (R.I. 1926) – boiler on ship

LXXV. III. CAUSATION

· Wilcox v. Jeffery (Britain, 1951)

· Jazz musician case

· State ex rel. Attorney General v. Tally (Ala. 1894) – telegram case

· But-for cause is not required—it is sufficient that his conduct facilitated a result that would have transpired without it. 

IV. THE PRINCIPAL MUST COMMIT THE CRIME

· State v. Hays (Mo. 1891) – principal tricked D to rob a general store

· To aid and abet, he must assist a principal who commits the acts necessary for burglary. However, Hill did not enter the building with intent to commit a felony, so he did not have the requisite mens rea and it therefore cannot be impugned to D.

· Under the MPC (and increasingly in the common law) the accomplice can be convicted of aiding and abetting even if the principal is acquitted or never prosecuted

LXXVI. V. MPC ON AIDING & ABETTING

· § 2.06 (3) – guilty of aiding and abetting whether the person aids or attempts to aid another person in planning or committing the offense

· § 2.06 (3) (a) (i) – makes solicitation the basis for accomplice liability 

· § 2.06 (2) – solicitation is established even if the actor fails to communicate w/the person he solicits to commit the crime

· § 2.06 (3) (a) (iii) – a person can be an accomplice if he has a legal duty to prevent the offense and he fails to do so with the purpose of promoting or facilitating the crime 

LXXVII. A. Intro

· substantive crime AND provides a basis for attributing derivative liability 

· MPC § 5.03

· Collateral Effects (prosecutorial advantages of a conspiracy chrarge)

· Hearsay exception

· Joint trials

· Derivative liability for substantive crimes

LXXVIII. B. The conspiracy exception to the hearsay rule

· Hearsay – “a statement, other than one made by the declarant while testifying at the trial or hearing, offered in evidence to prove the truth of the matter asserted.” –Fed. R. Evid. 801

· Conspiracy exception – Exception for statements made during a conspiracy and in furtherance of it (even blame-shifting statements that are likely to be lies)

· The justification is basically that if the conspirator is held responsible for his coconspirator’s actions, he is also responsible for his words

· Krulewitch v. United States (U.S. 1949) 

· The Court of Appeals’ theory that the statement was made in furtherance of a continuing subsidiary objective of the conspiracy, since conspirators always expressly or implicitly agree to prevent detection, prosecution, etc is bogus, as it would allow a hearsay exception for basically any conspiracy case. 

· Bootstrapping

· In United States v. Glasser, the Court held that the hearsay declarations of a coconspirator became admissible only if there is independent proof that the conspirator exists and that the defendant was connected with it (i.e., the existence of the co-conspiracy cannot be based on the hearsay)

· In Bourjaily v. United States, the Court overruled itself and said that hearsay becomes admissible under the Fed. R. of Evid. Whenever the judge determines by a preponderance of the evidence, including the hearsay, that the defendant was a member of the conspiracy.

· Some states have rejected the Bourjaily approach

LXXIX. C. Derivative liability for substantive crimes

· Pinkerton v. United States (U.S. 1946) – brother was in jail during crime

· In a continuous conspiracy, the overt actions of one party may be the act of all without any new agreements specifically directed at that act or any direct evidence of participation in the act, as long as the act was within the contemplation of the original agreement.

· State v. Bridges (N.J. 1993)

· A co-conspirator may be liable for the commission of substantive criminal acts that are not within the scope of the conspiracy if they are reasonably foreseeable as the necessary or natural consequences of the conspiracy.

· United States v. Alvarez (11 Cir. 1985)

· Murder was a reasonably foreseeable consequence of a drug conspiracy. Defendants who were not in the room when the shooting of an agent occurred are still guilty via conspiracy. 

· The majority of states now reject the Pinkerton rule and hold that conspirators are liable for substantive crimes of their coconspirators only when the strict conditions for accomplice liability are met. Under the MPC, the conspirators must still meet the conditions of § 2.06(3)—the existence of the conspiracy may be used to prove agreement, but it’s not in and of itself sufficient.

LXXX. I. SELF-DEFENSE

LXXXI. A. Requirements

· defendant must REASONABLY believe:

· they are facing a threat that is unlawful AND

· imminent,

· and that the use of defensive force is necessary

· for deadly force, must also reasonably believe they are facing great bodily harm

LXXXII. B. Reasonableness of the fear of imminent harm

· People v. Goetz (N.Y. 1986) – subway case

· Battered Woman Syndrome

· State v. Kelly (N.J. 1984) (battered woman syndrome – stabbed husband with scissors)

· The expert testimony about battered women syndrome is relevant to the issue of the reasonableness of her fear and her credibility. First, the testimony was relevant to establish the cycle of violence and why she might be particularly attuned to the threats she was facing. Second, it is relevant because it helps to explain why the defendant would not have left the relationship if it was, in fact, abusive.

· To determine whether evidence is admissible, you must first determine what the standard for reasonableness is.

· Imperfect Self-Defense (the belief is honest but not reasonable)

· MPC - § 3.09 – self-defense isn’t a defense to reckless or negligent crimes

· Some states - Voluntary or involuntary manslaughter if belief is unreasonable

· Most states - No defense if your belief of imminent danger is unreasonable

LXXXIII. C. Requirement of Imminent Danger

· The generally prevailing view that force can be used only to rebuff an attack that is imminent, in the sense that it is about to happen then and there.

· State v. Norman (N.C. 1989) – severely abused wife shot husband while asleep.

· Ha v. State (Alaska App. 1995) – inevitable harm is not the same as imminent harm

· MPC View

· Requires that the actor reasonably believed that the use of defensive force was “immediately necessary” §3.04(1) (gives a little more leeway to send questions to the jury)

· Doesn’t require an objective test, but due to §3.09, unreasonable beliefs become manslaughter or negligent homicide

· State Court Relaxations of the Imminence Requirement

· States v. Janes (Wash. 1993) – imminence does not require an actual physical assault; a threat may be enough where there is a reasonable belief that it will be carried out, particularly in abusive relationships.

LXXXIV. D. When can you use deadly force?

· Common law – reasonable apprehension of death or great bodily harm

· MPC § 2.04(2)(b) – threatened danger is death, serious bodily harm, kidnapping, or sexual intercourse compelled by force or threat

LXXXV. E. Duty to Retreat

· Traditional English view: strict duty to retreat; deadly force was only acceptable after exhausting every chance to flee

· Traditional American View: “a true man who is without fault is not obliged to fly from an assailant” (the “true man” or no-retreat rule).

· Modern rule:

· ½ of the states require retreat when possible

· 6 or so more require the possibility of retreat to be considered in judging necessity

· 1/3 of states still use no-retreat rule

· Castle exception

· Traditional exception whereby someone need not flee their own home

· Commonly allowed by jurisdictions that require retreat (and MPC §3.04(2)(b)(ii)(1)). 

· Most states and the MPC allow the exception for co-occupants, although a few don’t

LXXXVI. F. Initial Aggressor

· Common law view:

· United States v. Peterson (D.C. Cir. 1973) – V was taking windshield wipers from D’s car; was preparing to leave when D came out with a gun and insisted that he not move. V grabbed a lug wrench and headed toward D who shot and killed him. Holding: Self-defense may not be claimed by one who deliberately places himself in a position where he has reason to believe his presence would provoke trouble. 

· Non-lethal aggressors

· Most jurisdictions deny the non-lethal aggressor a right to self-defense even if he is met by an excessive, life-threatening response as the self-defense privilegey is only available to those free of fault

· A few states do allow the non-lethal aggressor to regain his right to self-defense in the case of an excessive response

· MPC view (comment to § 3.04

· Narrower forfeiture: denies justification for the use of deadly force if the actor, with the purpose of causing death or serious bodily harm, provoked the use of force against himself in the same encounter. 

· Does not apply to non-lethal aggressors

II. DURESS

LXXXVII. A. Common law formulation (from Toscano)

· The alleged coercion must involve a threat of harm which is present, imminent and pending and of a such a nature as to induce a well grounded apprehension of death or serious bodily harm.

· The threatened injury must induce a man of ordinary fortitude to yield

· Threats of slight injury or destruction of property are not enough.

· In the case of threats of future harm, courts have generally found that the defendant had a duty to seek assistance from law enforcement. 

LXXXVIII. B. State v. Toscano (N.J. 1977) – medical fraud case

· Duress shall be a defense to a crime other than murder if the defendant engaged in conduct because he was coerced to do so by the use of, or threat of, or threat to use, unlawful force against his person or the person of another, which a person of reasonable firmness in his situation would’ve been unable to resist.

· This is the MPC view (MPC § 2.09)

III. LEGAL INSANITY

A. In General

· Post-conviction commitment

· Some jurisdictions rely on civil commitment, which means there’s a hearing after the trial to deice whether to commit the person.

· Other jurisdictions automatically commit all insanity acquittees. 

· A few states have “guilty but mentally ill” statutes

· Most jurisdictions place the burden of proving insanity on the defense

B. Standards

· M’Naghten’s Case (1843)

· A person is legally insane if at the time of the commission of the act, he was labouring under such a defect of reason, from disease of the mind, as not to know the nature and quality of the act he was doing; or, if he did know it, that he did not know he was doing what was wrong.

· Davis Standard:

· Insanity means such a perverted and deranged condition of the mental and moral faculties as to render a person incapable of distinguishing between right and wrong, or unconscious at the time of the nature of the act he is committing, or where, though conscious of it and able to distinguish between right and wrong and know that the act is wrong, yet his will, by which I mean the governing power of his mind, as been otherwise than voluntarily so completely destroyed that his actions are not subject to it, but are beyond his control.

· MPC § 4.01

· “A person is not responsible for criminal conduct if at the time of such conduct as a result of mental disease or defect he lacks substantial capacity either to appreciate the criminality (wrongfulness) of his conduct or to conform his conduct to the requirements of the law.”

· Allows impairment of control in addition to cognitive impairment BUT must suffer from either a mental disease or defect and not scattered symptoms (personality disorders are not mental diseases, apparently)

· United States v. Lyons (5th Cir. 1984)

· Rejects the part of the insanity standard that allows defense when there is a lack of capacity to conform one’s conduct to the requirements of the law because there is absolutely no way to distinguish between one who is undeterrable and one who just wasn’t deterred. 

C. Addiction

· Robinson v. California (pg. 929, U.S. 1962)

· Held that punishing an addict as a criminal based on their status as an addict, without any actual act, is a cruel and unusual punishment. 

· Powell v. Texas (pg. 931, U.S. 1968)

· Facts: Defendant was convicted of public intoxication. The trial judge made a finding of fact that the D suffered from chronic alcoholism that compelled the D to do certain things; however, he did not allow this as a defense. 

· Issue: Is the conviction void under Robinson?

· Holding: No. Robinson is not applicable as it voids the conviction due to a lack of an affirmative act, which exists here. Reversing this conviction would lead to locking up alcoholics indefinitely, and would create a line-drawing problem wherein anyone with a strong compulsion could avoid culpability. Finally, turning the law of excuse into a constitutional question would create all sorts of problems. 

· W.V. and Minn. Have both held that criminal punishment for alcoholics charged with public intoxication is cruel and unusual punishment. 

· United States v. Moore (D.C. Cir. 1973)

· Facts: Appellant is a longtime heroin addict convicted for possession.

· Issue: Should conviction be overturned due to his overpowering need to use the drug? 

· Holding: No. Holding that the absence of free will that an addict suffers from is an excuse also excuses the desperate bank robber. Robinson only holds that the one cannot be punished for his status as an addict and does not say that the irresistible compulsion of the ‘disease’ of addiction is an excuse.

D. “Rotten Social Background” Defense

· In United States v. Alexander, Judge Bazelon laid out the idea that the defendant’s social and economic background may have impaired defendant’s behavioral controls to the extent that he’s not actually culpable. 

· Judge Bazelon also felt that the testimony would benefit society and encourage them to deal with social problems. 

· Morse: all environments affect choice, but rarely will environmental adversity completely eliminate a person’s power of choice

· Thomas: Excusing someone based on their economic and social background treats them as less than a person and is paternalistic. 
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