







	Type of Mistake/Is it a Defense?
	Honest & Reasonable
	Honest but Unreasonable

	Mistake of FACT

· MPC § 2.04(1) Mistake of fact is defense iff it negates mens rea.


	YES
	YES

(unless required mens rea is only negligence)

(e.g., Cunningham – b/c default rule is recklessness)

	Mistake of FACT exceptions

· Age in sex crimes (SL) (e.g., Garnett) (e.g., MPC: age <10, SL; age >10; reas. mistake allowed) ( beginning to erode

· LMW (e.g., Prince) ( outdated (see B (A Minor)- even unreas mistake ok)

· LLW (e.g., Lopez – drugs to minor) ( still majority

· Public Welfare (e.g., Balint, Dotterweich, speeding)
	NO

(e.g., Prince, Olsen, etc.)


	NO

	Mistake of LAW about offense itself 

· Usually of penal law—maybe should be only mala in se

· E.g., Marero (if “peace officer” part of same penal statute)
	NO

(MPC § 2.02(9) – ignorance of law not a defense)
	NO

	Mistake of LAW defining element of offense 

· Usually civil law characterizing one of the elements, but arguably better if applies to any mala prohibito elements, even if penal

· Smith (wallboards)

· Marero (peace officer) – could argue “peace officer” background legal knowledge
	YES

(MPC § 2.04(1) – mistake that negates mens rea is defense)
	YES

(unless required mens rea is only negligence)

	Mistake of LAW based on official reliance 
	YES

(MPC § 2.04(3)(b) – reasonable reliance; afterward determined invalid or erroneous) 
	NO










CAUSATION

· Crime must be proximately cause the result.

· Proximate cause usually requires foreseeability (natural or probable result) except where victim has special vulnerability (e.g., thin skull) ( in such cases, you take your victim as you find him, and are liable even for unforeseeable consequences, so long as they are a direct causal result of actions.

· Can never be the cause of another person’s action, if they have human agency

· Exception: If use person as pure instrumentality, e.g., push arm; or person can’t have responsibility, e.g., child or insane person.

· Wrongness of the act must make result more likely (not mere coincidence), e.g., King v. Commonwealth, Nozick

· Commonwealth v. King: transporting drugs in airplane; crash; co-pilot died; pilot guilty felony murder?

· Drug distribution crime was not proximate cause of death ( Not guilty.

· Though felony was but-for cause, crash not foreseeable result of the felony b/c not made more likely by fact that airplane’s cargo contained contraband.

· But note: If crash had resulted from flying low to avoid detection ( proximate cause satisfied.

· Prof: But in King the death is not prox caused because there is no vulnerable victim and the death is not foreseeable - - it is not within the risk associated with drug distribution.  But the FM rule WOULD apply if the death had been "foreseeable," i.e. within the risk associated with drug distribution, as in the court's example of a fatal crash because the pilot flew very low to avoid detection.

· People v. Stamp: robbery at gunpoint; fat man has heart attack; D guilty felony murder

· Take victim as you find him; if death was direct causal result, does not matter if natural or probable.

· Prof: So in Stamp, the death was but-for caused, and it was also prox caused on standard (tort) causation principles, because though not foreseeable, it was "direct" because you take the victim as you find him (or so they say).
HOMICIDE

	MENS REA
	COMMON LAW
	MPC 
	Clarifications

	P, K + (w, d, p) or enumerated felony

(a.k.a., Malice + (w, d, p) or enumerated felony)
	1st Degree Murder
	Murder
	· Minority CL (Carroll): no period of reflection required (w, d, p = intentional) (PA)

· Majority CL (Guthrie): period of reflection required (WV, CA, WA)

· MPC: Murder should be based on all circumstances

	R + extreme indiff. to human life
	2nd Degree Murder
	Murder
	· Recklessness so extreme it manifests the same indifference to value of human life as purposeful & knowing killings do. (MPC Commentary)

· Similar to “depraved heart regardless of human life” in common law. E.g., Anderson.

	F-M Rule
	2nd Degree Murder (or 1st for enumerated felonies)
	Murder (if felony is robbery, rape, arson, burglary, kidnapping, or felonious escape)
	· Must be I.D.H.L – abstract (CA) or fact-specific (majority)

· No Merger

	R

(a.k.a., Malice)
	2nd Degree Murder (Malone – depraved indifference)
	Manslaughter
	· Recklessness = Consciously disregard Subst. & Unjust. risk.

	P, K, R + heat of passion


	Voluntary Manslaughter
	Manslaughter (possibly Murder if extreme emo disturbance not met)
	· Majority: fixed categories; words never enough (Girourd)

· Minority: flexible; in principle, provocation could be anything (Maher)

	P, K, R + extreme emo. disturbance
	2nd Degree Murder (or Vol. Mansl. if heat of passion met)
	Manslaughter
	· MPC § 210.3(1)(b): Extreme mental or emotional disturbance for which there is a reasonable explanation or excuse.  Reasonableness determined from viewpoint of person in actor’s situation under the circumstances as he believes them to be.

	Gross Negligence 
	Involuntary Manslaughter
	Negligent Homicide
	· Gross Negligence = Subst & Unjust risk; Failure to perceive is gross deviation fm reas std of care.

· (1) Fall below reas std of care (obj)?; (2) Could D, given mental/physical capacities, have taken those precautions (individualized)?

	Unlawful Act (Misdemeanor-Manslaughter Rule)
	Involuntary Manslaughter
	NOTHING
	· Limitations: proximate cause (must result from wrongfulness of act); mala in se only; dangerous to human life under the circumstances


HOMICIDE

Murder

· Mens Rea

· Common law: Malice aforethought, i.e., Recklessness, plus willful, deliberate, premeditated

· MPC: Purpose or Knowing; or Reckless + Extreme Indifference to Value of Human Life; or Felony Murder (for specific felonies)

· Mens Rea w/r/t what?

· To kill (technically) or cause serious bodily harm (under traditional common law)—MPC rejects serious bodily harm prong ( covered by R + extreme indifference to human life.

· “Better" view: would be that intentionally or recklessly causing bodily harm should NOT be enough unless it’s the kind of harm that entails a serious risk of death.
· 1st Degree Murder:

· Question is should this person go to prison for life w/o possibly ever seeing the light of day again?

· Heat of Passion/Extreme Emotional Disturbance

· Objective reasonable person standard, from viewpoint of someone in D’s position

DEATH PENALTY

· History

· Framers of Constitution clearly condoned capital punishment (e.g., 14th Amend: “deprived of life, liberty or property…”

· But framers themselves were not originalists—did not mean to bind future generations to their beliefs (esp. for broad, value-ridden language)

· Gregg v. Georgia 

· 8th Amendment measured by evolving standards of decency

· Public perceptions of decency probative but not conclusive

· Two-part test (BOTH are necessary conditions):

· Punishment must be necessary/useful/not gratuitous

· Punishment must be not grossly disproportionate to severity of crime

· GA statute upheld b/c jury must find statutorily specified aggravating circumstance b/f imposing death

· Note: Prosecutorial discretion still remains unchecked & unguided

· Upshot: Standardless discretion to give mercy a trial unconstitutional, but standardless discretion to give mercy pre-trial constitutional.

· Furman Principle: Punishment of death requires guidance and predictability ( can’t be arbitrarily and freakishly imposed

· Though usually no problem w/ too much mercy, arbitrariness unacceptable when question of life or death (death-is-different jurisprudence)

· In Gregg, court stated Furman principle met by 

· (1) bifurcating conviction and sentencing;

· (2) sentencing guidelines to jury (worry: just a lot of blah blah)

· Woodson Principle: Sentencing requires individualization

· E.g., Lockett – possible mitigating factors cannot be limited

· E.g., Eddings – must be allowed to consider troubled background

· E.g., Penry – mental retardation & abused childhood necessary factors (must consider any factors that undercut moral responsibility)

· Can’t assume death penalty is warranted w/o considering particular circumstances

· Even “mandatory” statutes just paper over problem – juries will refuse to convict of the capital crime; prosecutors won’t charge

· Tension b/w Furman and Woodson principles

· Guidance & predictability vs. individualized consideration

· May lead to worst of both worlds: appearance of fairness, elaborate rules; Arbitrariness lurking just under the surface.

· Scalia abandoned Woodson principle as irreconcilable

· Blackmun abandoned death penalty altogether b/c of tension

· McCleskey v. Kemp (1987, p. 499)

· Issue: Does evidence of racial bias in imposition of death penalty make unconstitutional? (Killers of white victims get death penalty 4.3 times more than killers of black victims).  But note: Black Defs: 4% get d.p.; White Defs: 7% get d.p.  Blacks victims underprotected (actually usually benefits Black Defs—but not McCleskey b/c he has white victim).

· Majority:

· Requires higher than usual 14th Amendment standard for evidence of discrimination, b/c “discretion essential” to crim justice process

· Acknowledges risk of racial prejudice, but finds it constitutionally tolerable

· Plus, criticism could extend to other types of punishment too

· Leave to legislature to evaluate statistics

· J. Brennan, Dissent

· 8th Amendment – standard is excessive risk of arbitrariness

· McCleskey proved more than 50% chance race influenced sentence – surely too great a risk if more likely than not death sentence was irrationally imposed

· Plus, Gregg v. GA only held GA’s system may be fair (on its face)- not that it was fair, as applied

· Courts more responsive to voices of condemned than legislatures

· J. Blackmun, Dissent

· 14th Amendment – standard of proving purposeful discrimination:

· prima facie case met by showing discriminatory trends ( McCleskey’s stats elicit clear pattern (sufficient) 

· Then burden shifts to perpetrator to demonstrate particular decision was not motivated by race.

· Majority imposed higher burden in this case w/o good reason.

· J. Stevens, Dissent

· If choice is b/w racially discriminatory death penalty vs. no death penalty at all, Constitution requires the latter

· To ameliorate risk of racial bias:

· Narrow to extreme categories of crimes only (where racial bias not evident)

· Give prosecutors guidelines

Was there a voluntary act (actus reus)? 


Only 1 voluntary act is enough (Martin is not the rule- was really about police entrapment).


MPC § 2.01(1) is the rule (for MPC and common law).


Conduct vs. Status


Epileptic choosing to drive is enough (Dessina)


Habits are voluntary


Culpable thoughts alone are never a crime!





Was requisite mens rea attached to each material element of the offense simultaneously?


Default mens rea is recklessness (MPC § 2.02(3), Cunningham)


Material element = (1) conduct; (2) attendant circumstances; or (3) result that relates to the (1) harm or evil, incident to the conduct, sought to be prevented by the law defining the offense; or (2) the existence of a justification or excuse for such conduct. (MPC § 1.13(9), (10))





Was D mistaken about anything?





If YES ( continue…





If NO ( complete defense


e.g., Newton- shooting while semi-conscious;


e.g., Mrs. Cogdon- stabbing while asleep).  


MPC § 2.01(1):


Reflex/convulsion


Unconscious/asleep 


Hypnotized


Bodily movement not a product of the effort or determination of the actor, either conscious or habitual.





See specific crimes tables





Was there an omission, where there was a legal duty to act?


MPC § 2.02(1): Was D physically capable of acting?


MPC §2.01(3): Omission not a crime unless: 


(a) Statute or common law defining offense makes it clear; OR 


(b) Duty to perform the omitted act is “otherwise imposed by law” (e.g., torts)


If tort law imposes duty to act ( criminal liability


Specific relationships: e.g., spouses to each other; parent to child; shipowner to passengers; master to apprentice; innkeeper to inebriated passengers; business invitees (but not personal visitors to home, i.e., mere “licensees”)


Contractual duty of care


Voluntarily assumed care of another and so secluded the helpless person to prevent others from rendering aid.


Never a duty just because you were the only person around!


Note: Vermont imposes duty to aid so long as no interference w/ any “interest” of the actor





If NO ( Complete defense


No duty to child if you aren’t the parent, even if in your home (Jones, Pope, Miranda)


No duty to your parent 


No duty to paramour (Beardsley)





If YES ( continue…


(Note: Failure to act causing death usually involuntary manslaughter.  Only murder if refuse aid w/ specific or general intent of causing death.)





Does D have a justification of Self-Defense or Third Party Defense?


Reasonable & actual fear of unlawful threat of imminent harm, and belief that force is necessary to prevent it.


MPC § 3.04(1): no imminence requirement; force must be “immediately necessary”


Deadly force requires threat of imminent death or serious bodily harm (or: kidnapping, rape—MPC) (sometimes robbery)


Initial Aggressor Rule: No defense if D provoked first (common law); MPC § 3.04(2)(b)(i) tempers a little—only lose defense if intended to cause death or serious bodily harm.


Duty to Retreat—required in about half of states (MPC § 3.04(2)(b)(ii); but Castle Exception preserved.


Third Party Defense: “Stand in the shoes” of the victim—requires reasonable belief that victim would be entitled to self-defense





If NO ( Did D have an honest but unreasonable belief in need for self-defense?


MPC § 3.04 – still a defense; MPC § 3.09 – unless recklessness or negligence suffice for the offense ( mansl. or neg. homicide


Some CL jx: “imperfect self-defense” ( voluntary mansl.





If YES ( Did D injure/kill innocent non-aggressor in course of self-defense? Note: Innocent aggressor (e.g., insane person) can be killed in self-defense, if requirements met.


If NO ( then defense is allowed.


If YES ( then determine…


D may never intentionally kill innocent non-aggressor.


D may knowingly kill innocent non-aggressor only in the course of necessary and proportionate S-D against a person who is an aggressor.


If D kills innocents recklessly or negligently:


Some courts give defense (see: Fowlin (PA)—no duty not to be reckless if acting in self-defense)


But MPC § 3.09(3) No defense w/r/t harm to the innocents.


D may non-negligently kill an innocent while acting in S-D, and S-D defense extends to that killing as well (Adams).





Does D have justification of necessity?


Balance harms – Reasonably believe conduct necessary to avoid a greater harm than the harm his conduct will cause.


NY/MA: Harm must be clear & imminent (not debatable/speculative)


MPC § 3.02: Imminence of harm only a factor


UNLESS legislative purpose to exclude the justification plainly appears


Harm sought to be prevented includes broad systemic harms








If YES ( Did D intend to hurt/kill innocent?


If NO ( then defense is allowed.


If YES ( NO DEFENSE (right to life/liberty trumps D’s justification).


Doctrine of Double Effect – Knowing death is certain is OK, so long as death is not your purpose (e.g., throwing hand grenade at aggressors knowing little girl will die (OK), vs. killing prison guard to make necessary escape (not OK))


Note: MPC allows weighing number of innocents on either side ( killing few to save many is permissible


But most courts will not accept this.  Necessity is never a defense for killing an innocent non-aggressor.








If YES ( Was D negligent or reckless in bringing about the situation requiring a choice of evils? 


NY/IL: D totally barred from necessity defense (e.g., negligently start fire)


MPC § 3.02(2): defense unavailable for any crime for which requisite culpability is met (i.e., neg. or reck.)—but allowed for P or K crimes











