I. THE PROCESS OF PROOF

EVIDENCE
· Evidence: Never admissible if irrelevant.  When relevant it’s admissible when:

· Probative: Proposition is more likely to be true given the evidence than it would be without the evidence.

· Material: Proposition that the evidence tends to prove will affect the outcome of the case under applicable law.
FROE 401: “Relevant Evidence.” Evidence having any tendency to make the existence of any important fact more or less probable than it would be without the evidence.

FROE 402: All relevant evidence is admitted, except where otherwise specified. 
· Exceptions for Privilege and Prejudice:

· Privilege: 5th Amendment privilege against self-incrimination.

· FROE 403: Although relevant, evidence may be excluded if prejudicial effect substantially outweighs its probative value.
· Prejudicial only when it will affect the result in some improper way.

· [Fleeing the scene of a crime with a gun is prejudicial, but not legally; admissible because prejudicial value flows from probative value.]

· If X makes guilt 10% more likely, but we think the jury will think it makes guilty 50% more likely, it must be barred.

A.  OTHER CRIMES EVIDENCE RULE

FROE 404(b): Evidence of other crimes, wrongs, or acts may NOT be introduced to prove the character of a person. Can’t be admitted if it only shows propensity.

· Rejected not because it is irrelevant, but because it is said to weigh too much with the jury and is thus too prejudicial.  D can’t forever explain prior transgressions.

· Evidence of good character IS allowed.

· Evidence has to pass 403 before it even GETS to 404 hurdle.

Admissible Under 404:  Motive, intent, preparation, plans, knowledge, identity, or absence of mistake or accident.
· Signature Exception: Allowed when the other crimes are so identical in method as to indicate the handiwork of the D.
· Sex Offenses (FROE 413): Violent Crime Control and Law Enforcement Act (1994) says evidence of prior sex offenses is allowed even when it only goes to propensity/character. Theory is that character is more relevant here (studies show the opposite is true). States are split.

· If you rape X 3 times, it’s admissible if you rape her again, but not if you kill her.

· Impeachment: If D testifies the prosecution can use other crimes for impeachment.  Juries are told to consider it as evidence of impeachment ONLY, not propensity.
People v. Zackowitz (NY, 1930) p. 19
[FROE 404(b): Evidence of other crimes committed by the defendant is not admissible to establish propensity/character].

· Victim insulted Zackowitz’s wife. Z (who had been drinking) and wife went back to apartment where she told him what was said. Z became enraged again and went back to where victim was. Fight ensued; Z fired gun and killed victim.
· Conflicting statements.

· Police statement: Z said he armed himself at the apartment.

· Trial statement: Z said he had his gun with him all evening.

· People wanted to admit evidence that Z had other guns in his apartment (had nothing to do with incident itself). Wanted to established propensity to commit murder.
· NOT admissible
THE ROLE OF THE JURY

A.  RIGHT TO JURY TRIAL
Duncan v. Louisiana (US, 1968) p. 42
[The 6th Amendment (federal right to jury trial) applies to states through the 14th Amendment Due Process Clause]

· Duncan (black) convicted of simple battery (any touch committed without consent). Denied jury trial, which was not required by state in cases w/o possibility of hard labor or capital punishment sentence.
· Simple battery – punishable up to two years in prison.

· Note: no right to have jury trial for sentencing.

B.  JURY NULLIFICATION
· Justifications

· Protects against eccentric judge and punishment for de minimis crimes.

· Infuses community values/intuitions into law. Functions as a safety valve.

· Law itself may be bad/outdated.

· Adds flexibility to the system: allows a reality check for laws that are generally fair, but too rigid for certain cases.

· Check on prosecutor’s discretion.

· Note: Nearly all courts hold that a jury doesn’t need to be informed of a sentence that results from a guilty verdict.

· Most courts allow for inconsistent verdicts on different counts because incorrect ones can’t be overturned.

US v. Dougherty (DC, 1972) p. 51
[While the jury’s equitable power of nullification is necessary in extreme cases, allowing an explicit instruction would make the power prone to abuse].

· DC Nine broke into Dow and destroyed offices.  Judge did not instruct jury on powers of nullification and didn’t allow D’s attorney to raise it in arguments.

· “What is tolerable or even desirable as an information, self-initiated exception harbors grave dangers to the system if it is opened to expansion and intensification through incorporation in the judge’s instruction.”

United States v. Thomas p. 56: Constitution permits removal whenever there is unambiguous evidence of a juror’s refusal to follow the judge’s instructions.
· Most recent decisions don’t allow for removal if there is “any reasonable possibility” a juror is following the judge’s instructions.

C.  JURY SENTENCING
· Usually results in enormous variation in the sentences of similarly situated offenders.

· Fewer options for leniency.
· Wild card aspect of jury sentencing helps to funnel defendants to guilty pleas and bench trials.
II. THE JUSTIFICATION OF PUNISHMENT
· Punishment: practice of intentionally inflicting suffering on people.

· (ex) Civil commitment of mentally ill can result in deprivation of liberty for life, but it is NOT punishment (suffering/discomfort are not deliberately inflicted)
A.  THEORIES OF PUNISHMENT
· (1) Retributive: Punishment is justified by the moral culpability (desert) of those who receive it.

· NOT an “eye for an eye”/retaliation. We are concerned with moral culpability, not harm caused to the victim. 

· Degree of punishment must match degree of the morally culpable act.

· Punish no more and no less than what person deserves.

· Rhode Island Night Club Case

· 100 people died. Sentenced to 4 years in prison.

· (2) Utilitarian: Punishment is justified only if the social benefits of doing so outweigh its social costs.

· Can’t be only game in town: Gay man brutally murdered. Police can’t find actual offender so they frame someone. Utilitarian purpose is served (message is sent to society that such crimes won’t be tolerated).

· General Deterrence – D is punished to send a message to the community (hypo above).

· Specific Deterrence – Threat of punishment will deter D from committing this particular crime.

· Rehabilitation

· Incapacitation

· (3) Mixed Theory: Purpose of punishment is to achieve social betterment/protection, BUT in order to be just, punishment must respect certain constraints.

· Constraint = punishment can never be fair if it exceeds person’s desert.

· Punishment must be both (a) useful and (b) deserved.

· THE BEST THEORY.

III. IMPOSING PUNISHMENT
United States v. Milken (1990) p. 107

[Harsh sentence cannot be given to encourage cooperation. Court must first give appropriate sentence, then consider if a Δ’s cooperation warrants lightening the sentence].

· White collar criminal case (before Federal Sentencing Guidelines). Attempt to achieve consistency by limiting the number of factors to be considered.

· Flip Side of Rhode Island Night Club Case

· Harm zero: Milken financially compensated all the victims (but what about social harms?)

· Moral culpability is strong: deliberately evaded the law just enough to not be noticeable.
United States v. Jackson (1987) p. 112

[The selection of a sentence within the statutory range is essentially free of appellate review].

· Immediately after release from prison, Jackson committed 4th armed robbery. Statute puts him in prison for life. ISSUE = Was sentence too harsh?

· No. Statute reflects a judgment that career criminals who persist in possessing weapons should be dealt with severely.

IV.  REQUIREMENTS OF JUST PUNISHMENT (i.e. Assessing Culpability)
· Actus Reus (voluntary act)

· Omissions

· Mens Rea
ACTUS REUS

· Actus Reus: commission of some voluntary act that is prohibited by law.

· Rationale – fundamental that a civilized society does not punish for thoughts alone. Law’s concern is punishment of the conscious mind.
Martin v. State (1944) p. 182
[No conviction unless all the elements of the crime are voluntarily committed.]

· Statute: Any person who, while intoxicated, appears in any public place, and manifests his drunkenness shall be convicted.

· Police took an intoxicated man from his house to a highway, then arrested him for public drunkenness. 

People v. Newton (US, 1970) p. 184

· [Where not self-induced, as by voluntary intoxication or the equivalent, unconsciousness is a complete defense to criminal homicide].

· Δ accused of manslaughter after allegedly shooting/killing police office. Conflicting testimony.  Δ was shot in stomach and went into shock/blacked out (before shooting officer). Doctor said his behavior was consistent with shock.

· Trial judge refused to instruct jury on defense of unconsciousness.

· Unconsciousness does not require being a coma, etc.: can be simply where the subject physically acts, but is not, at the time, conscious of acting.
Notes
· MPC says involuntariness precludes liability, but does not define voluntary action.
· Voluntary act must be (1) relevant and (2) have proximately caused some legally prohibited situation.

· Involuntary v. Voluntary Acts in the MPC:
· Involuntary: things done by the muscles without any control by the mind (i.e. spasm), or an act done by one who is not conscious of doing it (concussion or sleepwalking) unless self-induced.  

· Repetitive Actions/Habit: Voluntary. Merely an inability to control the impulse to act.  

· Hypnosis: Involuntary.
· Sleepwalking: Involuntary.
· Epilepsy: 

· People v. Decina (p. 189): Δ knew he was subject to epileptic attacks, but still decided to drive; killed 4 people.
· Knowledge that an involuntary action is likely to occur = voluntary for purposes of actus reus.
· Possession is only a voluntary act where the person is aware that he has possession. Some courts say sufficient if Δ should have been aware.

Culpable Thoughts: No criminality exists if you plot a crime but do not commit it because no one can be punished solely for thoughts.  Words are rarely considered actions (ex: treason, conspiracy, aiding and abetting)
OMISSIONS

Pope v. State (MD, 1979) p. 194
· Pope took woman and child home after church b/c they had nowhere to go. Woman had severe mental illness; thought Satan was in child’s body and beat it to death. Pope didn’t stop woman from doing so; didn’t call authorities or seek medical assistance.
· Pope NOT GUILTY b/c she had no legal duty to the child. Statute required that she be a listed person (parent, adoptive parent, in loco parentis to, or responsible for supervision of child). 
· Duty would be absent regardless whether she actively abused the child or omitted actions as she did. (Problematic statute). Court is very reluctant to punish the Good Samaritan.

Jones v. United States (1962) p. 192

· Family friend left child left with Jones (unclear if Jones was paid to care for baby). Jones had adequate food for the baby but neglected it.  Court said there was no statutory or common law duty present, only a moral one, and that is insufficient.
· Duty is never triggered merely b/c no one else can help or because it’s easy to something. It exists -- 
· When imposed by Statute

· When Δ is in certain status relationship to victim

· Where one has assumed a contractual duty

· Where one has voluntarily assumed care of another and somehow prevented others from rendering aid
Good Samaritan Laws: Cutoff point is unclear (there’s always someone who could have saved you, or several people); Some worry about waste inherent in having too many rescuers because law encourages it; Liberty argument against it; Priority argument (is this what we really want to worry about?).  But we could write the statute to say you are responsible for those “in your house”, or some other way to narrow the scope.

MENS REA
· Culpable state of mind.
· General MPC Rules:

· (1) If there’s mens rea language anywhere in the statute, then it applies to all material elements of the statute.

· (2) If statute is silent on mens rea, a requirement of purposely, knowingly, or recklessly will be read into the statute. Since negligence is an exceptional basis of liability, it is excluded as a basis unless explicitly prescribed.

· Common Law Holdings:

· (1) Fault is required for liability.

· (2) Fault = Recklessness.

· (3) Must have foreseen particular type of harm.

· [Together, these principles put the common law on par with the MPC]

Common Law v. MPC
· Common Law Jurisdictions – have “codes” but are not systematic like the MPC. Use archaic language referring to common law traditions (e.g. abandoned and malignant heart).

MPC: Kinds of Culpability Defined (p. 1082)
· Purposely: 
· (1) Consciously intends to bring about the result, or 

· (2) Aware of circumstances and hopes/believes that they exist.
· Knowingly: Substantial certainty that it would occur.

· Note: Purposely and Knowingly are usually synonymous, but not always (treason, attempts, complicity, conspiracy require Purposely, not just Knowingly).

· Recklessly: Consciously disregard of a substantial and unjustifiable risk. Gross deviation from standard of conduct that a law-abiding person would observe.
· DEFAULT requirement unless criminal negligence is specified in the statute.

· Negligently: Should be aware of a substantial and unjustifiable risk. Actor’s failure to perceive the risk must be a gross deviation from standard of care that a reasonable person would observe.
Regina v. Cunningham (Eng, 1957) p. 214
· Thief stole gas meter from basement, causing gas to leak into neighbor’s house; partially asphyxiated her.  Statute requires: (1) administer, (2) what’s being administered is poisonous, (3) endanger victim, and (4) administered maliciously. 

· Judge told jury that “maliciousness” was satisfied by D’s wickedness as to meter.

· Holding: Maliciousness is not synonymous with wickedness.
· “Malicious” means foresight of consequences.

· Foresight is both necessary AND sufficient (absence of any ill intent is irrelevant).
· Illustrates LPF Principle.
Regina v. Faulkner (Eng, 1877) p. 216
· Defendant (sailor) tried to steal rum; lit a match to see better & burned down boat.

· Holding: Conviction Overturned. One is not liable for any unforeseen consequences that occur as collateral to the committed felony.
· Punishment requires culpability. Culpability means fault. There are many different kinds of fault.

· In order to be punished for a particular crime, Δ must have the particular fault associated with the harm.

· Mens Rea Requires Subjective Foreseeability: Foreseeability determined from perspective of the defendant, not the reasonable person; all that matters is what a defendant DID foresee. (Or such is the suggestion of the opinion here.  Schulhofer: That’s how it’s done in what we’ve seen, but merits discussion)

· In Criminal Law, what the reasonable person would foresee only serves as evidence of what the accused DID foresee.
· If we used an objective standard, that’d set criminal liability to be equal to civil liability; over-deterrence.
US v. Jewell (9th Cir, 1976) p. 229
· [Deliberate ignorance and positive knowledge are equally culpable].

· Δ transported marijuana over the border by car; claims he didn’t know it was there. \He knew of the secret compartment and the possibility that it was there but deliberately did not look for it.  

· MAJORITY: Avoidance of knowledge is sufficient to meet the requirement regardless of probability.

· DISSENT: Awareness of a high probability is sufficient without avoidance.

· POSNER (Giovanneti p. 232): Must have both awareness of a very high probability of the risk AND Δ must take steps to avoid specific knowledge. 
Willful Blindness: Used in theft, fraud & pollution cases to help prosecution. Usually requires

· (1) D was subjectively aware of high probability of illegal conduct, and

· (2) D purposely avoided learning of the illegal conduct.

· POSNER: Carelessness is NOT enough!

A.  MISTAKE OF FACT
Regina v. Prince (Eng, 1875) p. 234
· Mistake of Fact = girl’s age. Δ convicted of taking unmarried girl (14 yrs old) out of possession and against the will of her father.  Δ claimed she told him she was 18. Statute forbid taking of any unmarried girl under age of 16; unclear as to whether or not Defendant has to know she is under 16.

· Jury found his belief reasonable. To them, Prince wasn’t even negligent; he acted with due care. 

· LMW: The act committed was wrong in itself and defendant should be liable for all consequences flowing from it.
· Note: Court purports to require mens rea, but if a defendant’s mistake of fact is reasonable – how can it be said that the appropriate mens rea existed?
· LLW: DISSENT (Brett): Law requires mens rea and there is none here. If Δ committed a crime he believes to be less than the one he actually committed, he runs the risk and is liable for the greater crime, but here he committed no crime at all!
People v. Olsen (CA, 1984) p. 239
· Defendant convicted of lewd & lascivious act with girl under 14. She was 13 yrs 10 months; told Δ she was 16.  Under statute, lewd act does not require intercourse (kissing, touching, etc. all apparently count).
· H: Conviction affirmed. Even if Victim had been 14 they still would have been guilty of some crime (lewd act w/ a minor), so mistake as to gravity of the crime is not a defense. 
· Bottom Line: Culpability is NOT portable from one kind of conduct to another, but IS portable across crimes of varying degrees.
· Court relies on LLW view, but he isn’t charged with any lesser crime. There is no actual LLW present (he didn’t have sex with her, so there was no rape); in reality based on LMW (underlying moral wrong = making out).
· LPF: MPC § 2.04(2): Mistake is not a defense when D would have been guilty even if the situation was as he supposed it to be, but the grade of liability can be mitigated by the presence of the mistake.

Notes: These issues only come up where the statutory language is ambiguous as to the required mens rea.

· Lesser Legal Wrong (LLW)

· Problem: if underlying legal act is wrong, why shouldn’t liability stop with the act actually committed?

· Alive and well today (especially in drug cases, where Δ thought he was transporting cocaine, but is sentenced for the heroin he actually transported).
· LLW is clearly disfavored by MPC (see Olsen Dissent), but Olsen majority opinion is accepted in ½ of jurisdictions.
· Lesser Moral Wrong (LMW)
· Problem: no objective basis for court to say that underlying act is wrong (no legislation).

· Almost nonexistent in US jurisdictions except in sexual misbehavior situations.

· Liability in Proportion to Fault (LPF)

· Dominates in half of US jurisdictions (other half, LLW prevails)
	Defense? (
	Honest and Reasonable Mistake of Fact
	Honest but NOT Reasonable Mistake of Fact

	Type of Fact
	
	

	General Fact
	YES
	YES (per Cunningham)

If mistake is mildly unreasonable, it will be hard to persuade a judge that Δ was acting in good faith.

But still, the ultimate question is good faith.

	Age, Sex, Public Welfare Fact
	NO

(Strict Liability)
	NO


B.  STRICT LIABILITY

· Used when NO culpability is needed (not even negligence).  Unlike LLW or LMR, there is no suspect or illegal underlying behavior in strict liability cases.
Garnett v. State (1993) p. 245

· Mentally challenged defendant; 20 years old, but functioned at 11-12 year old level. Girl was 13; had told him she was 16. Statute forbids sex with minor under age 14.

· Conviction upheld on appeal. Court determined state statute required strict liability.

· Strong policy of wanting to protect minors and prevent such age mistakes.
· Court’s Rationale:

· (1) Legislative Intent, and

· (2) Plain Language of the Statute (if the person engages…): Can’t be correct rationale. Common law tradition of reading in mens reas where statute doesn’t include it.
US v. Balint (US, 1922) p. 248
· Δs indicted for violating the Narcotic Act by selling derivatives of drugs without required order form.  Indictment failed to charge that they knew they were selling prohibited narcotics.

· Holding: Strict liability permissible when requiring more knowledge would defeat the purpose of the statute itself.
· The Act’s purpose is to require every person dealing in narcotics to ascertain at his peril whether his product is covered by Act or not.
· Congress weighed two dangers (not punishing the innocent vs. illegal drugs getting to people) and decided the second was controlling.
· US v. Dotterweich (US, 1943) p. 249
· Δ was president of pharmaceutical company that resold manufacturers’ drugs with new labels, but with manufacturers’ warnings.  Two warnings were incorrect. Δ was prosecuted for violating FDCA.

· Conviction Affirmed. No mens rea required by statute. Statute designed to encourage review of the labels and purpose would be thwarted with greater mens rea requirement. 

· Traditional Justification for Strict Liability = more effective deterrence of dangerous behavior, BUT –
· Not clear why strict liability would deter more than negligence standard, especially at the margin.
· Here, the Δ had no way to avoid the “dangerous act.”
· No court accepts strict liability across the board.
Morrisette v. US (US, 1952) p. 250
· Δ entered Air Force base, took used casings, and sold them for scrap. He argued that he genuinely thought they were abandoned. Statute says “knowingly converting government property” is a crime.
· Conviction Overturned.
· Very strong presumption of mens rea requirement for “traditional” offenses (those that existed in the common law before legislation – stealing, larceny, etc.)
· Intent requirement in larceny very well established in common law; therefore, congressional silence can be seen as approval of this background principle.
· Very strong presumption against mens rea for “new” offenses. 
Staples v. US (US, 1994) p. 254
[No strict liability for a felony].

· Staples owned a machine gun but did not know it could fire more than one shot per pull.  Convicted of violating Nat’l Firearms Act. Court rejects public welfare in a GUN case.
· Conviction Overturned. This is NOT a public welfare case; common law favors reading in of mens rea requirement unless there is clear indication that legislature tried to leave out mens rea

	Strict Liability
	LPF

	Balint-Dotterweich
	Staples-Morissette

	Public Welfare Category Applies To:

· New Statutory Regulations

· If punishment is less than a year in prison (i.e. a misdemeanor)
	


Bottom Line: Strict liability depends on the punishment associated with the offense. Underlying principle = LPF

 (Ex) Pollution laws (public welfare): no strict liability. Why? Because of severe punishments.
· Staples – 10 years (felony)

· Morissette – to $10,000 or 10 yrs
· Balint – 5 years (still good law?)
· Dotterweich – 1 year
· Speeding – ticket, no prison time

	Arguments FOR Strict Liability
	Arguments AGAINST Strict Liability

	· Deterrence: Protection of social interests requires higher standard and greater caution will result.
· Administrative efficiency: Proving fault is too hard or too costly

· No need to worry about stigma in a strict liability scheme because it wouldn’t attach the same way it does in other criminal situations.
	· Violates fundamental principles of penal liability (LPF)
· Rests on assumptions about making people more cautious that cannot be tested (It is possible that strict liability will result in LESS caution due to lack of confidence in the system).

· Stigma attached to conviction, which is inappropriate for strict liability.


C.  MISTAKE OF LAW
· Mistake of FACT: Valid defense under Common Law and MPC when honest, even if unreasonable.

· Mistake of LAW: 

· NOT a valid defense under Common Law, even when honest and reasonable.

· YES a valid defense under MPC, where honest, and even when unreasonable.

People v. Marrero (NY, 1987) p. 267
[Mistake defense allowed only if statute itself is erroneous by authorizing conduct that it shouldn’t authorize].

· Federal corrections officer (Δ) went to club with gun; thought he was exempt from gun law because statute expressly exempted “peace officer” working in “any” penal institution.

· Holding: Conviction Affirmed.
· Mistake was his own fault for misreading/misunderstanding material element of the statute. If defendant’s argument was accepted (that he should be excused because he reasonably, but wrongly, interpreted an ambiguous statute), mistakes about the law would be encouraged.
· Underlying policy – encourage people to know and obey the law.

· If statute is later declared invalid, we want to relieve those from liability who previously knew and obeyed what was in fact the law.

· Regina v. Smith (QB, 1974) p. 273
· Δ built paneling in his apartment for stereo wires. When he moved out he ripped the paneling up to get at the wires; thought it was his property (not the landlord’s) since he had put it in himself. 

· Statute: Crime to (1) “destroy or damage property” which (2) “belongs to another.”

· Conviction overturned. No mens rea with respect to the second element because of mistake of law.
MPC § 2.04(1): Ignorance or mistake of fact or law is a defense so long as it negatives the purpose, belief, recklessness or negligence required to establish a material element of the crime.
· § 1.13(10): Material Element – element that does not relate exclusively to the SOL, jurisdiction, venue, or to any other matter similarly unconnected with:

· (i) the harm or evil, incident to conduct sought to be prevented by the law defining the offense, or

· (ii) the existence of a justification or excuse for such conduct.

Distinguishing Smith from Marrero

· Smith: Knows what penal law is (that it’s a crime to destroy someone else’s property); his mistake is about civil, property law (what constitutes someone else’s property).
· Mistake of attendant circumstances. Mistake is related to ANOTHER law.

· Marrero: Misinterpreted the penal law.

· Marrero’s mistake was to the law which directly affected him.
	Mistake of Law is…

	Defense? (
	Honest and Reasonable
	Honest and NOT Reasonable

	Marrero
(Mistake of law relates to penal law itself)
	NO
	NO

	Smith
(Mistake of law relates to attendant circumstances/civil law)
	YES
	YES*

	Exception for RELIANCE?
	YES
	NO


* Good faith is the ultimate question if you’re going to consider good faith at all.
· US v. Albertini (9th Cir, 1987) p. 281
· Δ prosecuted for trespass (protested on naval base). Court of Appeals overturned his conviction (held Δ’s 1st Amendment rights were being violated). Δ then protested again before Supreme Court granted certiorari. State then brought charges for these interim protests.
· SCOTUS overturned conviction. “Last controlling court opinion” Principle.

· Albertini was acting under a mistake of law (which is usually not a defense), BUT there is an exception when the mistake results from the Δ’s reasonable reliance upon an official, but mistaken and later overruled statement of law.

· To rule otherwise would sanction government entrapment.
Hopkins v. State (MD, 1950) p. 280

[Advice of counsel, even though followed in good faith, is no excuse for violating the law].
· Statute made it unlawful to erect or maintain any sign intended to aid in the solicitation of performance of marriages. Hopkins wanted to erect such a sign; consulted State Attorney General, who told him he thought it’d be okay.

· Conviction Affirmed.

· MPC Response( § 2.04(3): A belief that conduct does not legally constitute an offense is a defense to prosecution for that offense based on such conduct when (a) the law is not sufficiently promulgated, or (b) the party acts in reasonable reliance on an official statement.

· Giving deference to the bad advice of a public official would, in effect, make this bad advance the law.
V.  RAPE

ACTUS REUS

A.  FORCE REQUIREMENT

· Independent Requirements for Conviction:

· (1) No consent – not enough alone.

· (2) Force/Resistance – courts require aberrational force (being carried off, pushed on a bed, etc. could be desired and is therefore not aberrational) 
· Not a grading point. There is NO OFFENSE at all without force.
· Two Views:
· (1) Traditional = Nonconsent + force beyond penetration.

· (2) NJ law = Nonconsent + force of penetration. 
State v. Rusk (MD, 1981) p. 302
· Statute: “By force or threat of force against the will and without the consent of the other.”
· Rusk convicted in trial; therefore, on appeal we take the facts to be what she said.

· Rusk took her keys; unfamiliar neighborhood/at night.

· Choked? Caressed?

· His “look”

· She offered no resistance

· Holding: Conviction Affirmed. “Force” is an essential element, and requires showing that victim resisted, that her resistance was overcome by force, or prevented from resisting by threats to her safety.
· If victim did not resist because of fear, the fear must have been genuine and reasonable.
· JURY QUESTION.
· Schulhofer: Legally this is not a tough case. The questions are questions of fact and the jury tries those. If you believe her version, the case is open and shut under the law.

· Estrich: The “force” was not applied until they were in bed, so the force may not have produced that moment. Thus, legally this may be tougher than it seems.  
· DISSENT: Issue should have been – Did Δ intend to cause fear? Was Δ’s conduct reasonably calculated to give rise to a fear on her part to the extent that she was unable to resist? (Instead of: Did Δ cause fear?)
· Focus on mens rea

· Rusk Variation: What if there was no choking?

· Court says it would then overturn the conviction.
· MPC § 213(1)(a) Rape. “He compels her to submit by force or by threat of imminent death, serious bodily injury, extreme pain or kidnapping, to be inflicted on anyone…”
· Very strict requirement. Rusk would probably not be convicted.
· MPC § 213(2) Gross Sexual Imposition. “He compels her to submit by any threat that would prevent resistance by a woman of ordinary resolution.”
· Could argue that resistance would be prevented because of the unfamiliar neighborhood, lack of keys, etc.
Resistance
· Current law: resistance is often read into the statutes as a requirement implicit in the elements of force or nonconsent.

· Argument for abandoning resistance:

· (1) Some women freeze, and
· (2) Some don’t resist for fear of further injury.

· People v. Warren (Ill, 1983) p. 310

· Δ carried much smaller woman into woods and had sex. Victim did not scream, fight back or attempt to flee.

· Conviction overturned.
· Her actions conveyed impression of consent (court never says she actually consented). She must communicate nonconsent in an objective way – presumably through resistance. 
New Jersey’s Tougher Approach to Rape Law
State in the Interest of M.T.S. (NJ, 1992) p. 318
[Penetration in of itself IS force if there is no “affirmative and freely given” consent].
· F: Two minors (17m, 15f). She said she fell asleep and awake with him inside her. He says the sex was planned, but she freaked out midway through. Court concluded that victim consented to heavy petting (everything), but not to intercourse itself.
· Holding: Physical force requirement is satisfied if there is any unauthorized sexual contact. 

· Authorization must be such that a reasonable person would believe that affirmative and freely given permission to penetration has been given.
· Failure to protest or resist is IRRELEVANT.

· Reads Force OUT of the statute. Rape turns totally on consent.

· Question becomes: Is “yes” freely given?
· Schulhofer: This makes total sense if you think of rape as a violation of autonomy, not as a crime of violence (you’d never let a doctor operate without affirmative consent).
· Overall good approach, but problem = in some relationships, silence IS (reasonably) read as actual consent.

· May lead to false negatives, where other defaults lead to false positives.

· Cost of false negatives: Person who wants sex won’t get it

· Cost of false positives: Person who doesn’t want sex will get it.
· Framed as such, NJ is clearly better. But what about cost of putting innocents in jail?

· Critics of the rule: 

· Rule doesn’t solve anything; still have to determine what is freely given and affirmative consent, because its appearance can vary from context to context.
· Unless we are going to say that NO kinds of threats or offers are EVER permissible in relationships, we are still screwed.  Line too blurry.
· This standard is TOO high because this just isn’t the way people interact.  Will changing the law eventually change behavior?  Is it fair to punish those who are slower to react?
Nonphysical Threats
State v. Thompson (Mont, 1990) p. 313

· High school principal says “sleep with me or I’ll make sure you don’t graduate.” Sex assault charges dismissed because it couldn’t be said that she didn’t consent or that he forced her in any traditional sense.
· Could he be convicted of gross sexual imposition under the MPC? NO – but he should be.

· Wouldn’t someone her age, of ordinary resolution, complain to someone instead of submitting to his request? 

· Many times victims are chosen because they are, in fact, NOT of an ordinary resolution.

· Law frames issue in terms of a reasonable person instead of a particular victim because of idea of NOTICE.

· Presumably, a Δ would know if a woman of ordinary resolution would resist. If this woman does not, then he has no notice.

· PROBLEM: Once someone is threatening to do something illegal, why do we STILL require resistance? 
What is coercion?
· Conclusions about coercion must turn on legitimacy of the proposal, NOT the degree of pressure applied.
· Question that should be asked is: Does the person have a legitimate choice?
· Woman in Rusk – No

· Girl wanting to go to prom (BF says I’ll dump you before then unless you sleep with me) – Yes

· Destitute widow – No

	Case
	MPC Conviction for Rape?
	Nonconsent?

	
	New York
	New Jersey

	Rusk Variation (no choking)
	?
	NO
	YES

	Berkowitz (dorm case)
	NO
	NO
	

	Warren (woods)
	NO
	NO
	YES

	Thompson (principal)
	NO
	NO
	


· Consequences of Rights Based Approach: Consent is NOT freely given when the proposal violates your RIGHTS (is not just an offer).
M.C. v. Bulgaria (2003) p. 324

[State has obligation to investigate case thoroughly. Prosecutors have an affirmative obligation to bring these cases (contrary to American law)].

· Virgin, 14 year old victim. Raped by 2 men/acquaintances she was hanging out with; in neither case did she physically resist (though she did cry and beg at least one to stop). Physical injuries found at hospital (freshly torn hymen and small bruises).

· Would Δs be convicted in American courts?

· Maryland (Rusk): Probably not. This is a much weaker case than Rusk.

· New Jersey: Yes. Silence can’t possibly be considered consent.

B.  NONCONSENT & DECEPTION

· Fraud in the Inducement: flattery, promises, or other attempts to manipulate/persuade the female.

· NOT RAPE – woman still understands nature of the sexual act.

· Fraud in the Factum: deceiving woman about nature of the act.

· RAPE – example: if a doctor told a patient he needed to insert a medical instrument into her vagina, but instead inserted his penis (deliberately misled woman about nature of the act).

People v. Evans (NY, 1975) p. 337
[Not rape if sex is achieved by fraud, trick or stratagem.  If there is actual consent (the nature of the sexual act is understood), it’s not rape absent a statute].
· Δ picked up naïve girl at airport; told her it was science experiment; got her home and said “I could kill you, I could rape you, I could hurt you physically,” and she got frightened. He tried for sympathy, she reached out to him, and he had sex with her 3 times, plus 1 oral.  

· Holding: NOT RAPE.

· Hypo: Guy says he doesn’t have a girlfriend. Girl sleeps with him; wouldn’t’ have done so if she knew he really did have a girlfriend. Did he commit a sexual crime?

· Applying the civil standard of fraud in these contexts would be staggering.

· Boro v. Superior Court (CA, 1985) p. 339
· Δ  told woman she had deadly disease; only option was to have sex with stranger who had been injected with the cure. She paid $1,000 to have sex. At the time of the act, her state of mind was that she would die if she didn’t have sex with this man. 

· Δ’s argument: She was fully aware of the nature of the act; motivation is irrelevant. 

· Holding: NOT RAPE.  Legislature knew how to write fraud into the factum and chose not to.  
· QUESTION: What would a statute with fraud in the factum look like?
· Interestingly, it’s illegal to gain some kinds of property through trickery, but not sex.
MENS REA

· Vast majority of jurisdictions hold that negligence satisfies mens rea for rape.

· Problems with negligence standard
· Grading: Rape conviction w/negligence standard yields 20 yrs in prison. Negligently killing someone gets 4 yrs.

· Culpability: Criminal liability without subjective fault?
· Effectiveness: Does negligence force higher standard of care?

· Sends everything to jury as jury question, which is easier, but makes little sense because jury is best for deciding what’s reasonable and in these cases that’s hard to see. 

· Negligence standard reinforces existing norms, but the arguments for its application in rape are often to change norms—inconsistent.

· Very few jurisdictions set required mens rea at recklessness. A few others (but major ones) put it at strict liability (strict liability may lead to less convictions if jurors think ‘no doesn’t always mean no.’)
Commonwealth v. Sherry (Mass, 1982) p. 342
[Subjective, actual knowledge of nonconsent is not necessary to establish rape].

· Stories differ, but 3 guys met girl at her party, took her to 1 guy’s house; all had sex with her. Evidence sufficient for jury to find force and nonconsent.  
· Δs say they really didn’t know she wasn’t consenting. Argue actual knowledge is required for conviction.
· Holding: Conviction upheld.

· “The essence of the offense of rape is lack of consent.”
· When a woman says “no,” any implication other than a manifestation of nonconsent that might arise in the man’s psyche is legally irrelevant.

· The man proceeds at his peril; essentially “assumes the risk.”

· There is no social utility in a rule that defines non-consensual intercourse on the basis of the subjective (and quite likely wishful) view of the more aggressive player in the sexual encounter.

Commonwealth v. Fischer (PA, 1998) p. 344
· Two college kids; had sex hours before alleged rape (Conflicting stories - victim: only fondling/kissing, Δ: engaged in rough sex). Again, very conflicting stories about second encounter (the “rape”). At trial, doctors testified treating the victim on the night in question. On appeal – new counsel raised issue: trial counsel didn’t request a jury charge on defense of mistake of fact.
· Holding: Δ’s mistake of fact as to victim’s state of mind is only a defense when the legislature makes it one. The court won’t create one.

· Seems to contradict general rule that mistake of fact is always a defense if made in good faith.
Notes:
· Strict Liability: Reasonable mistake as to consent is NOT a defense in some jurisdictions. 

· Analogous to statutory rape.
· Recklessness or Negligence: Most jurisdictions DO permit mistake defense where Δ’s error as to consent is honest and reasonable.  
· England: π must prove Δ either knew consent was absent or was willing to proceed recklessly.
· Practical Effect of Negligence Standard
· Schulhofer: Just define CONSENT better and we’ll avoid all these problems; rather than requiring that the mistake be reasonable, and then leaving the jurors to their own conceptions of what is “reasonable” and what is “consent,” we need to spell out what the consent means.
· Mistake Defense in other Cases: Mistake as to consent is NEVER a defense in cases of bodily harm or death, but in other areas it may be legit (Larceny: actual knowledge of owner’s nonconsent is necessary – State v. Kelly, p. 351)
· Applying a Reasonableness Standard – Gender Gap
· Men and women have different views of what’s reasonable and what’s consent.
· “Reasonable” female expression: A woman may believe she has communicated her unwillingness to have sex; other women would agree.
· “Reasonable” male interpretation: Man might still believe she is willing; other men would agree.
· Result = The woman, who believes that she has effectively conveyed her lack of consent, may interpret the man’s persistence as an indication that he does not care if she objects.
· Result = She may then feel frightened by the man’s persistence and submit against her will.
VI.  HOMICIDE
· All killing is homicide.  Only question is what type or degree (grading).
· Two Distinct Patterns

· (1) Common Law (Archaic terms, little operational language; still at work in 75% of jurisdictions).
· California (p. 375)
· (2) Modern Codification (MPC Approach; use of relatively precise language)
· New York (p. 378)
· Categories v. Discretion: Other countries leave every case for fact-based determination (wide discretion of judge to decide “less grave” cases).

· If you believe in deterrence, retribution, etc., you want discretion and case-by-case analysis.  If you worry about admin concerns (abuse of discretion, need for forecasting, etc), you prefer categorical approach.  

· MPC is attempt to be LESS categorical (no grading of M, sentencing discretion for felonies is 1 yr to life).  


PREMEDIATION-DELIBERATION
· Common Law usually requires: 

· M1 = Malice + Intent to Kill (willful, deliberate, premeditated)

· M2 = Malice (w/o intent)

Commonwealth v. Carroll (PA, 1963) p. 381
[Minority Approach to Premediation]

· Wife was mentally ill – treated kids sadistically. After intense night of arguing, Δ became angrier and angrier about what she was saying about himself and the kids. Remembered the gun; wife had dozed off; shot her twice in the back of the head. Expert testimony said it was “an impulsive automatic reflex type of homicide…as opposed to an intentional premeditated type of homicide.” Said Δ acted without thinking; acted only because the gun was already there – no disconnect time to recognize what he was about to do.
· Court says psychiatrist’s opinion based largely on Δ’s statements.

· Holding: FIRST DEGREE MURDER. Premediation length doesn’t matter if killing was intentional and thought of before the actual killing. Bottom Line: Some premediation is required, but “no time is too short” for the necessary premediation to occur.
· “Blind impulses” do not justify murder; everyone has them, reasonable people control them.

· Alabama (Young v. State, p. 385): premeditation and deliberation may be formed while killer is pressing the trigger that fired the fatal shots; Effectively knocks out premediation requirement.
· Holding leaves no difference between M1 (intentional killing with premediation) and M2 (intentional killing without premediation)
· State v. Guthrie (WV, 1995) p. 386
· Δ stabbed and killed co-worker for horsing around (slapped him in nose with towel). Δ had host of psychiatric problems, especially in regard to his nose; even at trial, Δ believed victim’s behavior was more serious than a reasonable person would think.
· Issue: Does “willful, deliberate, and premeditated” mean an “intentional” killing?

· Holding: Equating “willful, deliberate, and premeditated” with “intentional” undermines the difference between M1 and M2. There must be an opportunity for some reflection on the intention to kill after it is formed.
· Elaborate plan is NOT required.

· Proof of premediation:

· Planning activity – Δ’s behavior prior to the killing which might indicate a design to kill.

· Motive – Δ’s prior relationship or behavior with respect to the victim.

· Nature of manner of the killing itself

· Problem Remains of Distinguishing the Worst Murders:

· Anderson (p. 389): Mom’s boyfriend stabbed daughter 60 times; above factors indicate no premeditation.

· NOT convicted of M1.

· Premediation involves coolness and calculation.
· Forrest (p. 390): Mercy killing; Δ killed hospitalized, terminally ill father.
· Convicted of M1.
PROVOCATION
· Reduces homicide from Murder to Manslaughter (MSL)
A. THE COMMON LAW
Girouard v. State (MD, 1991) p. 390
· Intense argument; wife very derogatory (lousy f*ck). Repeatedly taunted Δ, asking “What are you going to do?” Δ stabbed her 19 times with knife hidden behind pillow. Tried committing suicide right after; turned himself in.

· Holding: Words, alone, are NEVER sufficient provocation.  Even “fighting words” are not enough.

· Provocation Standard: “Calculated to inflame the passion of a reasonable man and tend to cause him to act for the moment from passion rather than reason.”
· Common law considers provocation to occur in limited circumstances:

· Extreme assault/battery, mutual combat, Δ’s illegal arrest, injury/serious abuse to Δ’s close relative, and (sometimes) the sudden discovery of a spouse committing adultery.

· Personal Note: Why aren’t words enough? Maybe difference between primal urges (sex, violence, family, etc.) and language – which is a more civilized process.

· Schul: Almost by definition, the line between visual and verbal provocation is arbitrary.

· Underlying Idea = look at circumstances where Δ may be less culpable.

Maher v. People (MI, 1862) p. 392
· Δ followed wife as she went into woods with another man; a neighbor said he’d seen them there the day before; Δ walked into saloon with an attempt to kill (victim survived).
· Maher Standard for Admissibility of Provocation Evidence (FLEXIBLE COMMON LAW MINORITY APPROACH)
· Anything that the natural tendency of which would be to produce a state of mind where ordinary men (of fair average disposition) would be liable to act rashly without due deliberation/reflection, and from passion – not judgment.
· Any evidence is admissible if it goes to Δ’s momentary loss of judgment from the heat of passion.
· JURY then decides reasonableness of the admitted evidence (more diverse life experiences than judge).
· Decision: Given the evidence that was not admitted in trial (sexual infidelity of wife), a jury could have found Δ’s actions were a reasonable result of provocation. New trial.

· JURY also decides if there was adequate cooling time (p. 399) from Δ’s encounter with the passionate circumstance and the killing.

· Traditional view (not Maher court’s view) on cooling time: too long a lapse of time between the provocation and the act of killing will render the provocation inadequate “as a matter of law.” Deprives Δ right to MSL instructions.

· Will not usually allow “rekindling” of provocation.

· Some courts say running of the clock does not necessarily define “cooling time.”

· People v. Berry (CAL, p. 400): “Heating up time.” Passage of time served to aggravate rather than cool.

· Mixed Blessing of Flexible Approach
· Reason for mitigation is NOT that victim got what he deserved; should be the lessened culpability of the Δ. In the case of an overly homophobic reaction – would jury mitigate because they also have homophobic values?

· Question is: Was it reasonable for Δ to lose his self-control and do something inconsistent with his normal character?

· Question is NOT: Was it reasonable for the Δ to kill?

· In all of these situations, a reasonable person would not kill. Point is, were the circumstances such that a reasonable man could be reasonably expected to be made unreasonable in that moment.

Notes (p. 398)
· Sexual Infidelity: Courts that allow evidence of sexual infidelity interpret the category narrowly (must be spouse, actual sexual penetration must be taking place).
· Homosexual Advances: Trial judges tend to allow evidence in, but almost always overruled on appeal.
· Victims OTHER than provoker: 

· Mistake as to Victim: NJ (mistake as to who was provoker doesn’t preclude provocation – Mauricio). Compare with Texas Penal Code, which says Victim must be the provoker.  

· Bystanders: Usual rule = If bystander tries to stop Δ and Δ kills him; no provocation defense. (But: “When a Δ’s reason has been dethroned, a man cannot be expected to guide his anger.”)
· HOMICIDE PROBLEMS – Is Δ guilty of Murder, Manslaughter, or Not Guilty?

· All of these are considered ‘premediated’ under the minority approach for premediation (Carroll). Even if there’s premediation, the Δ could be brought down to MSL given provocation.

	Facts
	Procedural: 

Is evidence admissible under --
	Substantive: 

What would the jury verdict be under --

	
	Prevailing CL?
	Flexible CL (Maher)?
	Prevailing CL?
	Flexible CL?

	1. D comes home and finds his wife passionately making love to V. In a rage, D shoots V.
	No
	No
	Murder
	Murder

	2. Donald is a teen Native American; attends predominately white high school in a town where prejudice against Native Americans is rampant. Classmates taunt him frequently. One day, a bunch of classmates (including V) surround D and taunt him particularly cruelly and intensely. In a sudden rage, D grabs a wrench from nearby shelf and hits V with it, killing him.
	No
	Maybe
	Murder
	Maybe MSL

	3. Dorothy and Liz have been partners in a committed lesbian relationship for 12 years. D comes home and finds L in bed making love to man, V. In a rage, D shoots and kills V.
	No
	No
	Murder
	Murder

	 4. V is an 80 year old man suffering from a painful, debilitating disease; has 6 months to live. V pleads with son, Daniel, to relieve him of his suffering. After watching his father deteriorate over several weeks, D breaks down sobbing with emotion and kills V.
	No
	No

Maher allows evidence of circumstances where ordinary man would act rashly.

Plus, provocation must be from the victim.
	Murder
	Murder
Father didn’t provoke son within meaning of the term.

	5. While D and V (both men) are drinking together in a bar, V puts his hand on D’s thigh and suggests they have sex. D, who is straight, is outraged, grabs V by the neck and batters B’s head against the bar, causing a skull fracture that results in V’s death.
	No.

	Yes
BUT I don’t think it should be; wouldn’t cause ordinary man to lose control; would cause homophobe to.
	Murder
	MSL?

	6. Brutus, a bully, taunts D while they are drinking, batters D’s head against a wall and throws D out the door. During this, Brutus spills beer on his friend, V. Brutus lends V his jacket to swear home; V leaves bar immediately. V emerges into street, wearing B’s coat. In the dark, D reasonably believes that V is B. In a rage, intending to kill B, D shoots and accidentally kills V. 
	Yes

State v. Maurico (p. 400)
	Yes
	Murder

(if there’s enough cooling time)
	MSL

(otherwise)

	7. D discovers his wife making love to his brother. In a rage, D shoots his wife and brother; also shoots sleeping infant son, V. Then tries unsuccessfully to commit suicide. The wife and brother survive. Only V dies.
	No

p. 401
	Maybe?

Depending on jurisdiction’s law specific to nonprovokers.
	Murder
	Murder?

	8. Japanese woman wanted to kill herself and her children because husband had cheated. Witnesses saved her; children drowned.
	No
	No
	Murder
	Murder


B.  THE MPC APPROACH TO PROVOCATION
People v. Cassassa (NY, 1980) p. 401
· Victim broke up with Δ, saying “I don’t’ love you.” Δ obsessed over her; did uber creepy things. Tried again to get back with her; was rejected so he killed her with a steak knife he brought with him. Also drowned her to “make sure she was dead.” Δ charged with M2; sole issue was whether, at the time of the killing, Δ was suffering from extreme emotional disturbance.
· Provocation under the Code is based on extreme emotional disturbance. If EED is present, Δ gets jury instructions on provocation.
· EED: simmering trauma/angst that has affected the Δ’s mind for a substantial period of time.

· Issue: Does the Δ’s reason for experience EED have to be objectively reasonable? YES.
· Two prong test
· (1) Particular Δ must have acted under the influence of EED, and
· (2) There must have been a reasonable explanation or excuse, the reasonableness of which “is to be determined from the viewpoint of a person in the Δ’s situation under the circumstances as the Δ believed them to be.”
· “Situation” is ambiguous.
· What about Δ’s culture? Not taking culture into account leads to discrimination; not treating everyone the same is necessary to treat people the same.
· TEST = “understandable human response deserving of mercy.”
· Again, the question is – Was it reasonable for the Δ to feel extreme emotional disturbance?
· NOT – Was it reasonable for Δ to kill because he felt EED?
· Decision: Here, Δ’s excuse was so peculiar to him that it did not deserve mitigation. M2 affirmed.
State v. Elliot (CT, 1979) p. 404

· Δ suffered from an overwhelming fear of his brother. One day, for no apparent reason, he killed him.

· No “heat of passion,” but could qualify as EED under the MPC: look to jury to determine if Δ’s reasons for fearing his brother were reasonable enough to constitute EED (and therefore, kill).
LEGISLATIVE GRADING OF UNINTENDED KILLINGS

A.  CIVIL v. CRIMINAL LIABILITY
The Common Law

Commonwealth v. Welansky (MA, 1944) p. 411
· Night club burned down, killing 425 people (because of defective exits, etc.). Owner was in hospital during the occasion. Before hospital stay, was in night club every night; knew of dangerous conditions. Charged with involuntary manslaughter. [Tort liability is undeniable. Issue: Is Owner guilty of a crime?]
· Holding: Involuntary manslaughter conviction affirmed. 
· Court says there must be something extra than what would be required for civil liability; must go beyond domain of negligence and gross negligence. Requires recklessness.
· BUT – is there any evidence that the Δ was aware of the substantial/unjustifiable risk?
· Why would he be in the club every night if he was aware of the risk he was creating?
· In operation, involuntary manslaughter requires recklessness OR negligence. Recklessness can be imputed when Δ is sufficiently negligent.

	Common Law Grading Summary

	Murder 1
	Malice + Willful, Deliberate, AND Premediated Killing

	Murder 2
	Malice or Recklessness

	Voluntary Manslaughter
	Intent or Recklessness + Heat of Passion (Provocation)

	Involuntary Manslaughter
	Recklessness OR Gross Negligence (if N, R can be imputed in MA)
- Awareness of risk is NOT necessary.

	Tort Liability
	Ordinary negligence


· “Negligence” in any criminal statute = “Gross Negligence” unless legislature specifically says otherwise.
· Gross: such a departure from the conduct of an ordinary person; conduct incompatible with proper regard for human life.
· Note: Contributory negligence is NOT a defense in criminal law, but does affect the proximate cause issue.
The MPC Alternative

	MPC Grading Summary

	Murder
	(a) Purposely or Knowingly

(b) Recklessness (extreme indifference to value of human life)

	Manslaughter
	(a) Recklessness; consciously disregarded a substantial and unjustifiable risk that his conduct would cause the death of another. Disregard was gross deviation from norm.
- Awareness IS required.

(b) Extreme Emotional Disturbance

	Negligent Homicide
	Should have been aware of risk; failure to perceive it was gross deviation from norm.


People v. Hall (CO, 2000) p. 415
· Hall, a professional ski instructor, flew off a knoll and collided with the victim who was on the slop below. Victim sustained brain damage; died as a result. Δ charged with reckless manslaughter. Stronger case for liability than Welansky; here, there’s no debate that Δ was unaware of the risk.

· Δ’s argument: I was entitled to take that risk because skiing is inherently dangerous; therefore, risk was not unjustifiable.

· Holding: Given the facts, a reasonable juror could have believed that Hall consciously disregarded a substantial and unjustifiable risk; People presented sufficient evidence to establish probable cause that Hall committed reckless manslaughter. (On remand, Hall convicted of negligent homicide – i.e. found to be not reckless).

· MPC: Recklessness is when one “consciously disregards a substantial and unjustifiable risk.”

· Grammatically, “consciously” modifies “risk,” which must be both substantial and unjustifiable.

· Hall court requires subjective awareness of a substantial risk; not that it was also unjustifiable. Is it fair for conscious awareness to apply only to substantial?

· Intuition 1 – Hall should be convicted even if he thought his conduct was justifiable.

· Intuition 2 – Driver who is rushing man to hospital should NOT be convicted even though he thought his actions were justifiable.

· MPC written with Intuition 2 in mind.
· Driver is making mistake of FACT about how fast someone could bleed to death.

· Hall did not make a mistake of fact; he knew how dangerous he was acting. He thought the facts, as he believed them to be, justified his behavior. IT DOESN’T.

· His error about his own skill goes to his awareness of the substantial risk. If he really believed he was good enough, he would not have been convicted.

State v. Williams (WA, 1971) p. 418
· Poor, uneducated Native American parents; undisputed that they loved the child. Baby got toothache; didn’t know how ill it was. Afraid to take to doctor because of child services.

· Holding: Convicted of involuntary manslaughter. WA statute requires only ordinary negligence (law has since changed).
· Assumption here is that this couple, because of limited education and social isolation, couldn’t pick up as quickly as an ordinary citizen would have done.

· How should we define “should have been aware” of the risk? p. 422-424

· Pillsbury: What did D do to get in that situation? (Worried father v. cocky teenager driving too fast)

· Hart: Negligence standard punishes people for a standard they may be unable to meet. 

· Could the accused, given mental and physical capacities, have taken those precautions?  

· German Law: Adopts individualized approach. MPC rejects it. 

· BUT NOTE: Once parents smelled gangre green, that’s no longer an ordinary risk (becomes substantial). 

B.  DISTINGUISHING BETWEEN MURDER & MANSLAUGHTER

Commonwealth v. Malone (PA, 1946) p. 426
· Two friends played Russian Roulette; Δ pulled trigger three times. Δ claimed to have loaded a non-firing chamber; had absolutely no intention of having the gun actually go off. 
· Holding: Gross recklessness (exposing someone to totally unjustified risk of death) = “wickedness of disposition” ( MURDER 2.

	Common Law Jurisdictions
	MPC Jurisdictions

	Murder 2 (Malone, Gross Recklessness) =
	Murder

	Voluntary Manslaughter =
	Manslaughter (requires Recklessness)

	Involuntary Manslaughter =
	Negligent Homicide (requires Gross Negligence)


FELONY-MURDER RULE
A.  THE BASIC DOCTRINE
· Common law doctrine that implies malice.
· Felony + Accidental Killing = Murder without proof of malice.
· Reduces burden of proof needed for prosecution. Throws out mens rea; actus reus and causation still needed.
· MPC § 210.2: Wanted to do away with FMR, but provided that: For purpose of establishing murder by an act “committed recklessly under circumstances manifesting extreme indifference to the value of human life,” the fact that the actor is engaged in robbery, rape, deviate sexual intercourse by force or threat of force, arson, burglary, kidnapping or felonious escape creates a rebuttable presumption that the required indifference and recklessness existed.

· Presumption of recklessness from committing an inherently dangerous felony is rebuttable.

· In most jurisdictions, the presumption is NOT rebuttable. Committing an inherently dangerous felony substitutes for malice/recklessness.

· Michigan has done away with FMR.

Regina v. Serne (Eng, 1887) p. 435
· Δ accused of setting house on fire; recently insured his son’s life and furniture in the house. Two kids died inside.
· Holding: M2 requires malice aforethought, but malice is evidenced by Δ’s attempt to commit a felony; limits applicable felonies to those that are likely to be dangerous. Warns jury that the severity of the crime requires very careful consideration of the facts.

· Felony must be inherently dangerous to human life to trigger the Felony Murder Rule.
People v. Stamp (CA, 1969) p. 438
· 60 yr old had heart attack as a result of armed burglary. Felony Murder Rule can be applied strictly; NOT limited to foreseeable deaths.  “Robber takes his victim as he finds him” ( Torts Eggshell Skull Doctrine applied to Murder.
Scope of the Rule: Causation
· King v. Commonwealth (VA, 1988) p. 439
·  Δ transporting marijuana by plane; plane got lost in fog and crashed, killing his co-pilot.

· Holding: Felony of drug distribution not proximate cause of crash. The crash was not a foreseeable result of the felony since it was made more likely by the fact that the plane’s cargo was illegal.
Rationale of the Felony Murder Rule (p. 439) – Deterrence.

· (1) Deter the felony itself.

· BUT, deaths are so rare from these felonies anyway.

· (2) “Go ahead and do the felony, but be careful about it.”

Unlawful Act Doctrine (Misdemeanor-Manslaughter Rule)
· Misdemeanor + Accidental Killing = Involuntary manslaughter without proof of recklessness/negligence.
· Limitations
· Proximate Cause
· Regulatory Offenses (some courts apply the unlawful act doctrine to malum in se crimes only)
· Dangerousness – misdemeanor must have been dangerous to human life
	Murder 1
	Enumerated in the statute, OR

Malice + Willful, Deliberate and Premediated

	Murder 2
	Malice from Recklessness (Malone), OR

Malice from Felony Murder Rule

	Voluntary MSL
	Intent or Recklessness + Heat of Passion

	Involuntary MSL
	Criminal Negligence, or

Recklessness/Negligence from Unlawful Act Doctrine


B.  THE “INHERENTLY DANGEROUS FELONY” LIMITATION

California – Abstract Definition of the Felony

People v. Phillips (CA, 1966) p. 447

· Chiropractor convinced parents he could save dying child’s life (against other medical advice). Child died after parents paid $700 for the phony treatment.
· People’s Theory: Wanted to convict Δ under FMR for committing felony of grand theft (theft deception).
· Holding: For the FMR to apply, the felony must itself be inherently dangerous – not just dangerous specific to the Δ’s particular actions. Look at felony in the abstract.
People v. Henderson (CA, 1977) p. 448
· Δ held victim hostage by holding a gun to his head. When the hostage attempted to deflect the barrel of the gun, the gun went off and killed a bystander.

· Holding: Statute: Felony of False Imprisonment – “effected by violence, menace, fraud or deceit.” Not all of these factors involve life-endangering conduct. FMR would apply if we looked to the Δ’s specific actions, which were clearly dangerous.

Another California Case

· Man suffering from cancer; Δ said instead of getting chemotherapy, he should consume only lemonade.

· Δ charged with felonious practice of medicine: must be done under conditions that cause “great bodily harm, seriously physical or mental illness, or death.”

· Holding: FMR doesn’t apply; “or mental illness” part is not necessarily inherently dangerous.
· Justification for Abstract Approach:

· Even CA admits it’s exceedingly artificial; but FMR is itself arbitrary. Abstract approach, therefore, is used to narrow the doctrine as much as possible. (Fighting fire with fire).

Concrete Approach – Inherently Dangerous as Committed
People v. Stewart (RI, 1995) p. 448

· Mother of infant son went on crack binge for three days; didn’t feed/care for son during this time. Baby died from dehydration.

· Felony to “wrongfully cause or permit a child under the age of 18 to be a habitual sufferer for want of food and proper care.”

· Δ’s Argument: Felony is not inherently dangerous under California’s abstract approach. (If a statute can be violated in a manner that does not endanger human life, then the felony is not inherently dangerous).

· Holding: Rhode Island prefers to look at the particular way in which the Δ committed the felony; rejects CA approach.

Hines v. State (GA, 2003) p. 430

· Hines was a convicted felon; accidentally mistook his friend for a turkey and shot him dead during a hunting trip.

· Felony = possession of firearm by convicted felon.
· Holding: A felony is inherently dangerous when it’s “dangerous per se” or “by its circumstances creates a foreseeable risk of death.” Here, specific circumstances made Hines’ act inherently dangerous. Approach looks at facts, not mens rea.

· Judge makes determination about dangerousness of circumstances; not the jury.

· CONCRETE APPROACH TAKES FACT-FINDING AWAY FROM THE JURY.

· Majority’s Standard: Was the risk of death foreseeable in way Δ committed the felony?

· Dissent’s Standard: Was there a high probability that death would occur?

	Approaches to “Inherently Dangerous”

	1. Abstract:  Looks at statute; is there any way to violate the statute without endangering human life?

2. Concrete: Looks at the particular circumstances in which the Δ committed the act.

a. Risk of Death Foreseeable?
b. High Probability of Death?


C.  THE MERGER DOCTRINE (p. 452)
· Felonious assault may not serve as the predicate felony that automatically makes any resulting death a murder. Assault “merges”

and does not trigger the Felony Murder Rule.

· Two tests for determining when a felony other than an assault should merge:

· (1) IN-FACT TEST: Felony is included in fact

· People v. Burton (CA, 1971) p. 452 – Δ killed person while committing armed robbery. Δ’s argument: armed robbery is an offense included in fact within the offense so cannot be supported by FMR. Rejected by Court

· Purpose of armed robbery is to steal. Purpose did not lead to death.

· Purpose of assault is to commit bodily injury. Purpose DID lead to death.

· (2) INDEPENDENT-PURPOSE TEST: Felony is independent of the homicide.

· People v. Mattison – sold drugs to prison inmate; inmate died. Δ’s act had purpose independent of any intent to kill; FMR would have deterrent force.

· People v. Hansen – Δ drove past R’s apartment and fired shots, killing V – an innocent victim. 
· Rejected Independent Purpose Test, explains paradox: By this test, a felon who acts with a purpose other than to inflict injury on someone (e.g. intent to sell drugs) is subject to greater liability for an act resulting in death than a person who actually intends to injure the victim.

· What would otherwise be an accidental killing (involuntary manslaughter) becomes murder because the defendant denied having an intent to kill.

· Merger Doctrine knocks out felonies that are very dangerous (assault, etc.) FMR knocks out felonies that are NOT very dangerous.

· Only small subset of felonies in between.

CAPITAL PUNISHMENT (p. 466)
A.  CONSTITUTIONAL LIMITATIONS
· Framers definitely supported capital punishment. Due Process Clause – “deprivation of life.” BUT Framers were not originalists.
· Majority View: 8th Amendment prohibition against “cruel and unusual punishment” was meant to evolve with the times.

· Traditionally, punishment for M1 was death unless a jury recommended mercy. Held unconstitutional by Furman v. Georgia. (Death penalty cannot be imposed arbitrarily; this is a violation of the 8th Amendment).

· Furman Principle: Solutions to Arbitrary Imposition of Death Penalty
(1) Mandatory imposition for certain crimes. (2) Establish guidelines.

Gregg v. Georgia (US, 1976) p. 481
· Δ convicted of armed robbery and murder. GA Supreme Court set aside the death sentence for the armed robbery because capital punishment not usually used for that crime; affirmed death penalty for the murder.
· Holding: Death penalty is not inherently unconstitutional. 
·  Majority’s Test for Unconstitutionality = Evolving standards of decency + human dignity (punishment can’t involve unnecessary pain and cannot be disproportionate to severity of crime).

· Retributive need for death penalty: expression of society’s outrage. “When people begin to believe that organized society is unwilling to impose upon criminals the punishment they ‘desreve,’ then there are sown the seeds of anarchy.”

· Deterrent need is inconclusive.

· Jury sentencing desirable in capital cases in order to maintain a link between contemporary community values and the penal system.

· Georgia’s Statute: Death penalty imposed only if 1 of 10 special circumstances is met. No specific circumstances for mitigation; can look at most anything.

· Decision: Statutory system for imposing death penalty is constitutional; not arbitrary and capricious.
· But what about prosecutorial discretion? Majority says prosecutorial discretion to impose the death penalty cannot be left unchecked; allowing mercy can be unchecked.
· Dissent: If Americans were fully informed about the facts of capital punishment, they would change their minds about it.
· Thinks life imprisonment would also serve both utilitarian and deterrent functions, just as well.

Woodson v. North Carolina (US, 1976) NO mandatory, automatic imposition of the death penalty conviction is allowed. Individualization is required.
· Substantive: Respect for human dignity; can’t be sure of fault proportionality if you don’t take all the circumstances into account.

· Procedural: What looks mandatory is not really mandatory because the jury won’t always convict for these murders; if they did, it would be a violation of LPF.

· Problem: Individualization v. Standardless Discretion ( Arbitrary under Furman
· Paradox:

· Standardless discretion exercised by jury = NOT okay.

· Same type of discretion exercised by the prosecutor before trial = fine, even though this process is invisible to most.
McClesky v. Kemp (US, 1987) p. 499 [STATISTICS]
· Δ convicted of murder beyond a reasonable doubt; wants to present evidence (comprehensive study) that the death penalty is administered in racist fashion in GA.  Not alleging that HE was discriminated against beyond that.
· Note: Statistics show that the most important factor in receiving the death penalty = race of the VICTIM; not of the perpetrator.

· Critical question: Is this sufficiently credibly proof that there is racial discrimination?

· Holding: Evidence of statistical study not allowed.  
· 8th Amendment: prohibits system of sentencing that creates a high risk of arbitrariness.

· Δ’s claim is a slippery slope – applies to race now, but statistics could also show that any arbitrary variable (such as attractiveness) have a say in jury sentencing.

· Since his claims basically attack the entire criminal justice system, they are best handled by the legislature.

· 14th Amendment: tougher standard; not enough to show a risk; must actually prove discrimination.

· Must show specific discrimination in his particular case. 
· Blackmun’s Dissent
· SCHUL: Decision IS WRONG!  In a normal EP case this would WIN (no need for discrim in HIS case, usually requires only prep of ev std).  Ct refuses b/c of policy concerns.  Problem shown in this case is underprotection of black vics!

GROUP CRIMINALITY

· Common law divided into two categories: Principal (1st degree actor, 2nd degree one who is (constructively) present, aiding and abetting), and Accessory (in some way concerned therein: before the fact, after the fact)

· Stats have largely DONE AWAY with these, EXCEPT for accesso after the fact
· Statutes:  Except for Acc after the Fact, punishments are same for all other categories; Acc can be convicted before principal; NO NEED to charge D with complicity—he can be charged with SUBSTANTIVE CRIME!
· Accessory may face LIGHTER SENTENCE.
· Federal Complicity Statute: 18 USC § 2: Whoever commits an act against US or aids, abets, counsels, commands, induces, or procures its commission, is punishable as a principal.  (b) Whoever willfully causes an act to be done which if directly performed by him or another would be an offense against the US, is punishable as a principal.  QUESTION: What is the ROLE of this statute?
· No intent req, but courts read one in, as always.
· Accessories: Actus reus is aid or encourage; Mens Rea is purpose (specific intent).
· Complicity: Separate crime in itself, but makes each conspirator liable for acts of others committed in furtherance of the planned criminal enterprise, whether or not those particular acts were planned, so long as they were reasonably foreseeable.
Posner: American Law punishes accomplices same as principals, but this rightly promotes discretion of judges who mete out less punishment for accs, when approp.

Kadish: Our theory of causation is rooted around free will and conscious choice; in conspiracy one is held liable for things he may not have chosen; We need doctrine of complicity to substitute for our traditional notion of CHOICE as root of causation.

Article I. ACCESSORIES/Aiding & Abetting

· Accessories: Actus reus is aid or encourage; Mens Rea is purpose (specific intent).
· NOT a crime alone.  Only a theory of liability, thus there is no attempted aid/abet.  Principal must be guilty of SOME crime (though there is often some crime to charge).
· MPC § 2.06(3): One who aids or solicits another person to commit an offense is an accomplice of that person only if he/she acts “with the purpose of promoting or facilitating the commission of the offense.”

· Subsection 4: When causing a particular result is an element of the offense an accomplice in the conduct causing such result is an accomplice in the commission of the offense, if he acts with the kind of culpability, if any, with respect to that result that is sufficient for the commission of the offense.

· QUESTION: WHAT does this mean?

· Causation: NOT req’d for aid/abet.  MPC § 2.06(3) avoids this problem by making an accomplice one who aids or attempts to aid another.  [Moreover, §2.06(3)(a)(i) makes solicitation the basis for accomplice liability and §5.02(2) says solicitation is established even where actor fails to communicate w/ solicited party.]  STILL, only liable where principal actually commits a crime (both can be charged w/ crime), or attempts to do so (then both can be charged with attempt).

Mens Rea

· MPC and Common law require PURPOSE.

· Why require purpose? Very high standard; higher than that for principals!
· Infinite degree of harm (that’d be out of accomplice’s control)
· Infinite ways of aiding

· Infinite levels of pressure principal could assert on aider, and limited levels aider can exert on principal.

· Solutions?
· MPC Draft: Knowledge is sufficient IF contribution is substantial.  Gets lots of bad Ds, but may also get Gladstone, whom we don’t want to get.
· Fountain: Knowledge is suff if crime is SERIOUS.  Problems above persist
· NY “criminal facilitation”: Makes it a separate crime (misdemeanor) where there is only knowledge.  (Allows easier punishment on Glad, but only slaps bad Ds with misdemeanor)
Hicks v. US (US, 1893) 

F: Hicks (Indian) was behind V when Rowe shot him.  

H: There must be specific intent to achieve the criminal result.  As to conspiracy, the jury cannot infer conspiracy when there is no evidence of prior conspiring or anything.

· Even where language used by D is Unambiguous, you still have to prove specific intent, but language may go long way in proving that.

· Ct seems to read in purpose requirement; recklessness doesn’t appear sufficient.

· QUESTION: Is actual causation necessary too?  NO.

Detectives!  See Wilson v. People, where CO held that D entering apparently into crim conspiracy already formed for the purpose of exploding it is not an accessory before the fact…essential element of dolus, or malicious determination to violate the law, is wanting.  It is only the formal, not the substantive part of the crime that they provoke.

State v. Gladstone (AL, 1953) 

F: Cop asked D for weed; D sent him to 3rd party.

H: Acquitted.  Vital element—nexus b/w the accused and the party he is charged with aiding/abetting—is missing.  It is necessary for D to somehow associate himself with the venture, that he participate in it as in something that he wishes to bring about.  Without nexus D would have to come to aid of principal and assist him.

· SCHUL: NEXUS IS RED HERRING!  What’s really missing isn’t a nexus, but some stake in the venture!  You can be convicted without a nexus, and sometimes not convicted with it!  To be convicted you need purpose, under MPC OR Common Law.  HIGH standard.

Results of Purpose Requirement

State v. McVay (RI, 1926) 

F: Crim negligence of principal boat drivers got manslaughter; D was asst on board; charged as accessory before the fact.

H: Nothing unfair about charging a D as an accessory to a crime arising through crim neg b/c he could have aided, abetted, counseled, commanded, or procured the doing of the unlawful act, or the doing of a lawful act in a negligent manner.

· D knew of duty of care, and knew of unsafe boiler, and disregarded it all.

People v. Russell (NY, 1998) 

F: Group of guys got into gunfight; stray bullet killed V.  

H: All Ds share community of purpose and intentionally aided each other in engaging in the criminal conduct.  Voluntarily and jointly created zone of danger. 

· Gunfight only began after parties acknowledged each other and accepted e/o challenge

· Cite to drag racing case (Abbott), where one driver was held jointly crim liable for other hitting a car.

Actus Reus

· In mens rea, aiding/abetting law is overly NARROW (req purpose); In actus reus, it is overly broad.  Sweeps in a LOT of people, as seen below.  QUESTION: I have a note that there are proposals to fix this, but I don’t see them.  What are they?

Wilcox v. Jeffery  (Eng, 1951)
F: Charged w/ aiding, abetting American jazz musician get employment in Eng.

H: Guilty!  He knew it was illegal, and supported the endeavor (cheering, getting copy for magazine, etc)

State v. Tally (AL, 1894) 

F: Tally called ahead to tell operator not to give Ross message of impending doom.

H: Guilty!  Need not prove causation, only that actions of D took away SOME degree of V’s chance at survival.  Only necessary that he put D at some disadvantage.

Relationship b/w Liability of Parties

State v. Hayes (MO, 1891) 

F: D acting as detective.  D helped actor into store, took bacon out, then called police.  

H: Not guilty.  Did not enter w/ intent to steal.  To make D liable for acts of Hill, they must have had a common motive and common design.  Guilty if he broke in w/ felonious intent.  IS guilty of petit larceny for taking bacon handed to him.

Valden v. State (AK, 1989) D was park ranger helping UC Cop hunt illegally.  Four foxes killed; four counts.  GUILTY, even though principal is not b/c of police justification.  DISSENT: DANGEROUS for unlimited liability.

Article II. CONSPIRACY

· MPC §5.03:  Two different aspects: 

(1) Inchoate crime, complementing provisions dealing with attempt and solicitation

(2) Means of striking against special danger inherent to group activity; facilitating prosecution of the group & yielding a basis for imposing add’l penalties.

· Typically defined as “an agreement by two or more people to commit an offense.”

· Actus Reus: The agreement itself
· Mens Rea: Purpose.  Must be intention to agree and intention to commit the substantive offense charged. 

· Conspiracy involves many collateral procedural consequences.

Krulewitch v. US (US, 1949) 

F: Only evidence of conspiracy: 1 girl said to other long after completion not to let K take fall.

H: HEARSAY only.  Conspiracy allows exception to hearsay rule, but only as evidence of an ongoing conspiracy.  
CONCUR (Jackson):  Entire law on conspiracy is way too vague and ridiculous.  Cts hate it.  Aggravates the degree of crime too much.  Act of conspiring to commit a misdemeanor, followed by innocent overt act in its execution is a FELONY (even where misdemeanor is NOT committed)!  Absurd!  Incriminates people on fringe of offending who would not be guilty of aiding and abetting or of becoming an accessory, for those charges only lie when an act which is a crime has actually been committed.

· 3 Procedural Flaws:  

· Case able to be brought anywhere where any one D committed any 1 act involved, not where crime is committed (as in 6th Amd)

· Pros gets to make prima facie case, thus forcing D to confront flurry of unfounded accusations, leaving jury with biased notion that smoke=fire

· Generally evidence of wrongdoing by somebody, but if D doesn’t speak (5th Amd) guilt is imputed to him, and if he does, others will to and implicate each other.

Hearsay:  Normally not admissible without special guarantees of reliability (deathbed confessions, self-incriminating statements-admission “against penal interest”, etc.).  An exception is made in conspiracy, even though we DO NOT think the statement is reliable!

· Admissible in conspiracy when trier of fact believes by a preponderance of the evidence that D was a member of the conspiracy.  Thus, jury hears it BEFORE admissibility is determined, then told to disregard it if it’s ruled inadmissible!
Marcus: There is so much evidence in a conspiracy case it’s ridiculous to think a jury can sort through it all.

Pinkerton v. US (US, 1946) 

F: Two brothers had plans to participate in fraud.  Acts committed when 1 of them was in jail!  He didn’t commit any of them.

H: Guilty.  Conspiracy was ongoing.  To be free of liability, D must affirmatively break that conspiracy.  This usually involves going to the police.  Otherwise, D is liable for ALL THAT FOLLOWS from the conspiracy (limited by reasonable foreseeability).

· Guilty here even when you CANNOT prove reqs for aiding and abetting, which you can’t.

· Other brother is this D’s agent: respondeat superior applied to crim liability.  VALUABLE FOR CRIMINAL MASTERMINDS.

· This holding is alive and well in Fed Cts, but NOT state cts.

QUESTIONS: Can 1 party give testimony to exculpate the other?  Also, how come states DO NOT follow this USSC holding?

State v. Bridges: 16 yr old kid left party to get friends, came back.  Gun went off.  Accidental death.  H: Principal GUILTY FOR MURDER.  Death was reasonably foreseeable.  [CONCUR (O’Hern): This D would NOT be guilty of M, attM, or conspiracy to commit M!  But he’s guilty of M now!?  That’s silly.  Conspiracy laws are just ridiculous.  Now he gets life in pris for bad friend!]

Retroactivity: D is not liable for things that happened before he joined, but they can be introduced as evidence of conspiracy.

Note on Felony Murder: Conspiracy makes FM conviction MUCH EASIER by suspending the usual requirements (inherently dangerous acts, etc).    See Alvarez.

· US v. Alvarez: BATF agents made drug buy from dealers.  Two co-conspirators had no role at all in killing of agent, but were in conspiracy.  Murder was NOT in the original plans.  H:  GUILTY, because it was reasonably foreseeable (as evidenced by their actions, carrying guns, etc).  Cannot get FMR normally, but under Pinkerton you can!

· See 2 Hypos in Notes v. 4 p. 17

EXCULPATION/Self Defense/BWS/Insanity

· Austin: With Justifications, we accept responsibility but deny the act was bad.  With Excuses we admit it was bad but deny some, or all, responsibility.  Self-defense is a justification; Insanity is an excuse.
Article III. SELF-DEFENSE

US v. Peterson (DC Cir, 1973): Lays out criteria of self-defense.  Necessity must bear all semblance of reality, and appear to admit of no other alternative.

1. A threat, actual or apparent, of the use of deadly force against D

2. Threat must have been unlawful and immediate
3. D must have believed that he was in imminent peril
4. D must believe his response was necessary to save himself from that peril

a. For use of deadly force, threat must be of death or severe bodily harm

5. Beliefs must be HONEST and OBJECTIVELY REASONABLE.

People v. Goetz (NY, 1986) 

F: 5 black guys on subway.  “give me 5 bucks.”  Shot them all.

H: Proper test for beliefs of imminent peril and necessity of response is OBJECTIVE BELIEF.  Question is what a reasonable person would do in his shoes.  He made a mistake there, but the mistake may be reasonable too!  As in MPC, statute says “reasonably believes,” which is of great significance.  Remanded (acquittal there).

· Reasonableness is based on circs facing a D or reasonable person in his situation.  This includes movements of Vs, and any relevant knowledge D had about assailants, their physical attributes, prior experiences of D, etc.
QUESTION: ARE MPC AND NY THE SAME OR DIFFERENT?

Berger: Goetz widened circs that justify deadly force.  Jury suggested that perceptions can attain the power of facts.

· Jurors nullified; they had so little faith in criminal justice system, both to protect us and bring guilty to justice, that they tolerated vigilante behavior.  That’s BAD.  Jury ONLY saw his FEAR (in considering his circs), and nothing else (ie, racism).

Carter: Innocent blacks are real Vs of Goetz verdict.

Armour: Flaw in reasonable racist’s claim: Even if typical American believes blacks are more likely to commit crimes, Reasonable is not necessarily defined as Typical!  Reasonable can extend further and consider social interests implicated in a given situation.  Real factor is socioeconomic.

Race: If D’s beliefs are racially motivated, note that the absolute risk of a black person committing a crime is vanishingly small (90/100,000 vs. 10/100,000).  May be rational for D to use convenient proxy like race, but it is still very rudimentary.

Notes on Reasonableness:

Williams: There are no social norms for self-defense situations so objective reasonableness can’t control, so we should just let subjectivity rule as let people do what is normal to THEM.

Restak: Neurologist: LIMBIC SYSTEM kicks in for hours and you can’t turn it off.  There are no reasonable people in such circumstances.

MPC: Conduct a law-abiding person would observe in the actor’s situation.  [Particular individualizing of the objectivity test]

Beliefs and Actions? Some jury instructions do not clarify that, if beliefs must be reasonable, actions must ALSO be reasonable.  No reason to think they wouldn’t.


Honest and UNreasonable: Sometimes allowed as imperfect self-defense, yielding voluntary Man.  MPC is similar: Killing in honest but unreasonable belief gets you negligent homicide.

Article IV. BATTERED WOMAN SYNDROME

· Not a standalone defense; must be rolled into regular Self-defense.  Otherwise we’d let anyone with BWS kill their husbands, even if they wouldn’t otherwise.

· Schul: Morality of Victim should NEVER be relevant, but Morality of D ALWAYS should.  That is, we can’t forgive killings because we don’t like Victim.

· BWS is admissible, then, ONLY if it goes to some other element of S.D. (ie, credibility of her belief).

· In Kelly, for example, BWS is CRUCIAL to help Jury fill in gap/apparent inconsistency in her stories: if she was threatened but didn’t leave when she had opportunities (for years), jury needs BWS to understand why.

· Reasons to be cautious about BWS:

· Slippery slope of other syndromes

· Holocaust Syndrome rejected in Texas; A variety are accepted in others

· Relying on bad character of Victim, who cares who kills him or how?

· Do NOT want to promote vigilante justice.

· Today expert testimony on BWS is overwhelmingly accepted by courts and legislatures.  

· Critics take issue with methodology and reliability of showing BWS, and inability to explain behavior on THAT occasion, and inadequacy of proof on learned helplessness.
· Some say BWS patronizes women (Notes, v. 5, p. 8)

State v. Kelly (NJ, 1984) 

F: D had many chances to leave husband over the years but never did.  Wants BWS testimony.

H: Admissible.  Two criteria:

(1) Whether it’s relevant to D’s claim for self-defense, and 

a. Crucial to credibility here; Crucial in establishing honesty and reasonableness of her belief at the time of the attack.  Jury could find refusal to leave reinforces credibility.

(2) Whether the proffer meets standards for admission of expert testimony in this JD.

a. Can’t testify as to D’s belief on THAT DAY; only in the abstract as to why she didn’t leave her husband.

b. Test for admissibility on Notes v. 5, p. 4

People v. Humphrey (CA): Stresses that admitting BWS evidence does NOT abandon objective standard.  Test is NOT what a reasonable B.W. would do, but a reasonable person in D’s situation and with D’s knowledge.  

· SOME JDs have moved closer to subjective standard (ND, MO)

Schneider: B.W. STILL has to explain why it was necessary to act on THAT occasion.  Testimony on BWS could help explain why she knew better than an objective reasonable person why THAT situation was different from others in the past.

State v. Norman (NC, 1989) 

F: H DEGRADED wife for years; prostituted her.  She shot him IN HIS SLEEP!

H: Perfect self-defense under BWS CAN’T GO TO JURY.  Threat faced was not imminent.  She gets NO Perfect OR Imperfect S.D.  Inevitable is not same as Imminent.  “Moment of hiatus” logic is flawed because it is too indefinite.

DISSENT (Martin): D firmly believed that escape was totally impossible.  Within BWS, if escape is impossible, an inevitable attack IS imminent.  Question isn’t if it was in fact imminent, but if it was imminent in her belief.

· Some evidence she didn’t have BWS: No learned helplessness b/c she tried to flee several times.

· Also possible to say there was no threat of great bodily harm or death, and to quibble with reasonable/necessary

· This ct makes imminence a requirement as a matter of law.  This causes all kinds of problems in tough cases.  MPC relaxes imminence requirement.
· McCord & Lyons: This verdict ignores what is morally required, even if it’s legal.

a. Jahnke v. State: 14 year old waited for dad to come home and shot him.  NOT allowed to use B.Person.Syndrome.  Ct. says cap punishment is hard ENOUGH to justify.

b. Notes on Self-Defense

· Nonconfrontational S.D.: Most cts don’t admit BWS/Perfect S.D. in nonconfrontational cases (some flexibility emerging in SC)

· 3rd Parties:  A 3rd party can claim S.D. only under same circs that would justify use of deadly force by the endangered person herself.  Woman does NOT get S.D. when she hires a third party.  (SCHUL: This is inconsistent with characteristics of BWS!)

Imminence Flawed? 

Schroeder: D told by cellmate he was gonna rape him in his sleep or when he woke up.  D killed cellmate in sleep. NO S.D. allowed for WANT OF IMMINENCE.

Ha v. State: Threatened by Buu, from family of thugs; couldn’t go to cops w/ bad English.  Killed him.  NO S.D. even with honest and reasonable belief because inevitable harm is not the same as imminent harm.

MPC §3.04(1): RELAXES Imminence requirement a little: It is sufficient if the actor reasonably believed that the use of defensive force was immediate and necessary.

· Several states have adopted same language.  BETTER view: Makes imminence evidentiary, not necessary as MOL.

Article V. DEADLY FORCE

· Recent Tendency: Confine use of Deadly Force to NARROW boundaries.

· State v. Clay (NC): Person accosted or mocked or threatened in some way that does NOT threaten death or serious bodily harm may use such force, short of deadly force, as reasonably appears to him to be necessary under the circs to prevent bodily harm or offensive physical contact.

· MPC § 3.04(2)(b): Use of deadly force is permitted when the threatened danger is “death, serious bodily harm, kidnapping, or sexual intercourse by force or threat.”

· LaFond: This high std leaves many law-abiding citizens without a practically effective means of defense against an unlawful, nondeadly assault by an unpredictable or much stronger attacker.  [ie, Norman].

· Duty to Retreat: ½ states require retreat when possible; 6 others treat it as factor to consider in necessity; 1/3 permit actor to stand ground and assess his need on that basis.

· Castle Exception: Exception to duty to flee when one is attacked in his own home.  
· MPC § 3.04(2)(b)(ii)(1): Endorses this view.  Father can kill son rather than flee.  Common law agrees.
· CT: Read in requirement of retreat from co-occupants.
US v. Peterson (DC Cir, 1973) 

F: D was threatened, but V got in car to leave.  D reemerged and taunted him.  V got out and was shot to death while walking onto D’s land.

H: One cannot support claim of self-defense by a self-generated necessity to kill.  Rt of S.D. is only for those free from fault in the difficulty.  Denied to those who incited fatal attack.  An affirmative lawful act reasonably calculated to produce an affray foreboding injurious or fatal consequences is an aggression which, unless renounced, nullifies rt of homicidal self-defense.  Can’t leave “safe haven.”

· SOME JDs: If D was non-lethal aggressor, but response was excessive and life-threatening, D retains rt to S.D.  Denied in most JDs.  Limited to those free of fault.

People v. Unger (IL, 1977) 

F: P walked off honor farm.

H: Jury can consider evidence on his defense of necessity.
· Compulsion: Used when you did something you were forced to do.

· Necessity: Used when you are forced to choose b/w two admitted evils, and you argue that you chose the lesser.

Ct cites Lovercamp Factors (holding that they are AMONG factors to be considered, but not all required in every case):  Specific threat, Not time to complain to authorities or history of futile attempts, No time for resort to cts, No force toward prison personnel, Immediately goes to cops.

· MPC § 3.02: Justification Generally: Choice of Evils:
1. Conduct actor believes to be necessary to avoid evil to self or others is justifiable if:

a) harm or evil sought to be avoided is greater than that sought to be prevented by the law defining offense charged  [Harm must BE greater too & proved at trial]

b) Neither the Code nor other law provides exceptions or defenses dealing with the spec. situation involved

c) Legislative purpose to exclude justification does not otherwise plainly appear.

2. When the actor was reckless or neg in bringing about the choice of harms, justification is UNAVAILABLE when reck or neg suffices for offense charged.

Regina v. Dudley & Stephens (Eng, 1884) 

F: Shipwreck.  Ate boy.

H: No self-defense.  V was not attacker.  Real man would rather die than kill another.  Temptation cannot be deemed an excuse.  Often compelled to set stds even WE couldn’t reach.  Problem of judging need is that it’s judged by biased party standing to benefit.

· SCHUL: There is NO deterrent value here, and the system loses all credibility if it abandons its moral underpinnings.

· MPC: If they had used a fair system (drawing lots) it’d be OKAY to kill him!

MPC on Justification:

· Gives example of man letting dam break to save village and flood one farm.  Legal.  

· Turns on CALCULUS of greater and lesser harms.  

· Notes that in some situations (ie, organs) there will be perverse results, but they will be modified by statutes in most JDs.

· Kadish: There is something improper with some results of calculus; this can be resolved by a PROPER accounting of social costs involved in seemingly perverse results.  BUT, even then it seems that at some point utility is trumped by individual rights (bodily invasion, etc).  At some point, then, Cost-Ben Anal reaches its LIMITS.

· Public Cmte Against Torture v. State of Israel: Necessity/calculus can be factor in each INDIVIDUAL case of torture for the torturer, but cannot be a standard POLICY/directive of the State.

Article VI. EXCUSES

· Excuses exist where law allows a defense (partial or full) for a WRONGFUL action b/c that actor has displayed some disability in capacity to know or to choose.  Precludes blame b/c NO BLAME IS DESERVED:

· Involuntary Actions: Always accepted by ct.  D has no ctrl over movements at all.

· Deficient but Reasonable Acts: Ct. accepts Cognitive deficiency IF the lack of knowledge itself is excusable (ie, shoot man dressed as deer); Volitional Deficiency is not as accepted (duress is best case, but not solid ground yet)

· Irresponsible Actions: Ct. VERY reluctant to accept these.  D couldn’t be expected to do otherwise given particular inadeq capacities for making rat’l judgments.  Common factor in sentencing, not for defense/excuse.  Only 2 examples: Insanity, Infancy (only former holds up). 

Article VII. THE INSANITY DEFENSE

· Relevant at different stages: 

· Insanity at time of crime is a defense; 

· Insanity at trial: MPC § 4.04 says “lacks capacity to understand the proceedings against him or to assist in his own defense.”

· Some JDs allow forcible medication

· Some JDs allow for trial if D has amnesia of crime, but is otherwise ok

· Insanity at execution: ALL states bar execution of someone who is insane.  

· USSC: violates 8th Amd

· 1 state: can’t medicate someone to restore sanity and kill him.

· Otherwise would detract from stigma against truly criminal people.

· Jones: USSC: Okay to make commitment automatic for all insanity acquittees.
· Guilty but mentally Ill: New verdict in 12 states; allows for jail sentence w/ psychiatric treatment.
· Time: Committed until no longer danger (most JDs); civ sent = crim sent (NJ)
· Jury: Most states tell jury if mandatory commitment occurs; do not tell of procedures that follow insanity acquittal.
· THREE TESTS: Requirement of mental disease or defect is present in ALL tests.  Sets a high bar.
· M’Naghten  (21 states use some form of M’Naghten)
· M’Naghten PLUS Irresistable Impulse  QUESTION: What is this test!?

· MPC Test (22 states use it)
M’Naghten’s Case (Eng, 1843)

F: D shot at official, thinking it was P.M.  Paranoid schizo.

H: M’Naghten Rule: D is insane if at the time of the act D was laboring under such a defect of reason, from disease of the mind, as not to know the nature and quality of the act he was doing; or, if he did know it, that he did not know what he was doing was wrong.

· Turns on knowledge: D must have sufficient degree of reason to know right and wrong.

· King v. Porter: This is consistent with DETERRENCE goal.  Mere excitability, stupidity, obtuseness, lack of self-control, impulsiveness are NOT valid.

MPC Commentaries (1985)

M’Naghten rule is flawed (1) focus on knowledge ignores emotion (2) Ignores volitional incapacity, as when mental disease destroys or overrides D’s self-control.

MPC RULE: (1) When, as result of mental disease or defect, the D lacked substantial capacity to appreciate the criminality [wrongfulness] of his conduct; (2) when, as a result of mental disease or defect, the D lacked substantial capacity to conform his conduct to the reqs of law.”

U.S. v. Lyons (5th Cir, 1984) 

REJECTS 2nd prong of MPC test!  Keeps ONLY first prong.  Lack of good science to implement it; Risk of error/moral mistakes; Confuses jury; Superfluous in most cases b/c one who fails volitional test would also fail appreciate test.  Ct must treat all impulses, even those not resisted, as resistible.  DISSENT: None of these hold up; public distaste for test is NOT relevant.

Weintraub: Distinction b/w sick and bad is an illusion.  Psych CAN’T DO IT!

Wechsler: We should still TRY if we are civilized society.

Morris: Race-based argument.  Ghetto has same effect on people, so if we don’t allow that defense we shouldn’t allow insanity defense.

MPC Commentaries: Critics of insanity defense point to two issues.  (1) insanity defense is abused—no empirical support, and (2) it lacks efficacy b/c it doesn’t achieve aim of separating assoc b/w moral wrongdoing and criminal conviction—they do not show that it’d be better to eliminate this distinction or attempt altogether.

US v. Moore (DC Cir, 1973) 

F: D convicted of mere possession of heroin.  Says he’s addict and thus not responsible for it, based on GENERAL common law theory.

H: Conviction affirmed.  8th Amd defense for chronic alcoholics is not in any USSC holding.

CONCUR (Leventhal): D argues that mental disease or defect isn’t required.  It is.  He has none.

DISS (Wright): Defense should be allowed for mere possession; not where other people are hurt.

DISS (Bazelon): Defense should always be allowed.

SCHUL: Majority logic hard to follow since addiction is MORE verifiable than mental disease or defect, but it appears ct is just worried about large number of Ds who could claim this defense.

Thomas: Minorities and the poor are humans, capable of dignity as well as success.  They should be treated as such.

SCHUL: What about the RESOURCES SIDE of the equation?!

Hypo: If D gets on bus after much hesitation and touches little girl, what result?  Seems he knew what he was doing was wrong (so loser under M’Naghten); Could get defense under volitional prong of MPC, but Prosecutor will argue substantial capacity, argue that he didn’t have to get on bus, and that it’s not mental disease or defect.  Truth is NO expert would say it is a mental disease or defect.  Problem does not rise to that level.

· Drug addiction, BWS are NOT mental diseases or defects.
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