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Introduction
Criminal law as imposing social condemnation and punishment via criminal sanction

· Substantive law of crimes

· Quintessence of public law (people’s law)

· State is assumed as one of the litigators

· Authorizing the coercive power of the state

· Distinguishable from tort

· Sword and shield of social control

· “Everything is permissible except that which is prohibited”
Demands carefully delineated, bright-line rules ( legitimacy

· In sync with community values

· Understandable by the community (for deterrence purposes)

Criminal law: statute dependent; incorporated in a criminal code

· Not common law Model Penal Code (MPC) + state codes

Culpability (MPC 2.02, 1.13)

(Regina v. Cunningham, Regina v. Faulkner, State v. Hazelwood, Santillanes v. New Mexico)

Mens Rea
· “Vicious will,” mental element of any offense
· Blameworthiness
MPC

Three types of offense elements (take the place of actus reus) (underlined below)

· Conduct

· Attendant circumstances

· Result

Four states of mind (take the place of mens rea)

MPC 2.02(2)(a): Purposely: “Conscious object to engage in conduct of that nature or to cause such result “AND “he is aware of the existence of attendant circumstances necessary for commission of offense or believes or hopes that they exist.”

MPC 2.02(2)(b): Knowingly: If the element involves the nature of his conduct or attendant circumstances, he is aware (MPC 2.02(7))) that his conduct is of that nature or such circumstances exist.  If the element involves a result of his conduct, he is aware that it is practically certain that his conduct will cause such a result.  SEE MPC 2.02(7): Knowledge is established if a person is aware of its existence, unless he actually believes that it does not exist.

· Knowledge vs. purpose: 

· “Conscious object(ive) vs. awareness

· Comparison makes little difference in criminal law as most crimes (including murder) require only proof of knowledge (exception: treason (requires the doing of something with the purpose of aiding the enemy).

MPC 2.02(2)(c): Recklessly: Conscious disregard of a substantial and unjustifiable risk. Disregard involves a gross deviation from the standard of conduct that a reasonable person would observe in the actor’s situation.  Must be subjectively aware of substantial and unjustifiable risk, not a post-hoc analysis that finds that the risk was substantial and unjustifiable (except drunk).

· Default mens rea if there is no specified mens rea

· Knowledge vs. recklessness

· “Nothing less than knowledge will do for conduct, as a matter of actus reus (cannot do a voluntary act recklessly or negligently)

· Important distinction (e.g. murder vs. manslaughter)

MPC 2.02(2)(d): Negligently: Should have been aware of a substantial and unjustifiable risk.  Actor’s failure to perceive it involves a gross deviation from the standard of care that a reasonable person would observe in the actor’s situation.  

· Dubber: Negligence really isn’t quite a mental state…it’s the absence of a mental state.

· Negligence requires unawareness

· Omission mens rea

· “As a general rule (often broken), criminal liability ends where recklessness ends, and negligence begins”
· Criminal negligence vs. civil negligence
· Gross deviation from standard of care rather than plain deviation
MPC 2.02(3): WHAT IF MENS REA NOT MENTIONED? Element is established with purpose, knowledge or recklessness.  Negligence must be prescribed by the statute.

MPC 2.02(4): MENS REA APPLIES DOWN. Culpability prescribed to all material elements unless contrary purpose appears.

· If a defense definition does not identify the mental state accompanying an offense element, but lists a mental state with respect to another element, apply that mental state (accord Morisette v. United States)

MPC 2.02(8): WILLFULLY. Willfully=knowingly, unless a purpose to impose further requirements appears

Regina v. Cunningham (243): Did the defendant know that failing to turn off the gas would result in unlawfully and maliciously cause the old woman to ingest a noxious thing? Was he negligent? Maliciously was the key term and the court allowed the appeal and quashed the conviction.

Regina v. Faulkner (245): Did stealing rum make Faulkner’s accidental burning of the ship a crime? There was no intent to destroy the ship so the conviction was quashed.

· Cannot impute mens rea from one crime onto another crime (exception: felony-murder rule)

3 Paths to Murder


1) Intent (purpose or knowledge)


2) Extreme Recklessness


3) Felony- murder

Compare felony-murder rule:

· If someone is killed while perpetrator is in the act of committing a lesser felony, he can be liable for murder (e.g. home invasion in which homeowner killed one of the invaders; accomplices convicted of murder)

· Pennsylvania statue (pg. 423)

· Restricts felony-murder rule to the commission of certain felonies (rape, kidnapping, etc.)

· MPC 210(2)(b)

· Criminal homicide constitutes murder when it is committed recklessly under circumstances manifesting extreme indifference to human life; recklessness and indifference are presumed (see 112.5) if the actor is engaged or is the accomplice in certain violent felonies
· Not automatic like in some states; jury may find the recklessness and indifference necessary to convict of murder
State v. Hazelwood (250): Exxon Valdez oil tanker spill case, did the captain act negligently when he ran his oil tanker into the ground? Yes, failed to perceive an unjustifiable risk.

· Criminal negligence only requires a greater risk (no difference in standard of care)
· Dissent: negligence should not result in imprisonment, especially if it cannot, alone, justify punitive damages.
Santillanes v New Mexico (252): A man accidently cut a child with a knife during an altercation. Convicted of child abuse under negligence standard.

· Conviction overturned: criminal punishment requires that conduct be morally culpable.
Mistake of Fact (MPC 2.04(1) and (2) (I thought what I was doing was legal/didn’t know x fact))

(Regina v. Prince, State v. Benniefield, People v. Olsen, B. v. Director of Public Prosecutions, Garnett v. State)

2.04(1): Ignorance or mistake as to a matter of fact or law is a defense if:

a) Ignorance or mistake negatives the purpose, knowledge, belief, recklessness or negligence required; or 

b) Law provides that state of mind established by such ignorance or mistake constitutes a defense

2.04(2): Although ignorance or mistake would otherwise afford a defense, defense is not available if D would be guilty of another defense had the situation been as he supposed.  In such case, however, ignorance or mistake shall reduce grade to the offense he would have been convicted of had the situation been as he supposed.  Mirrors 5.01 (attempts)

· Effective measure of the defendant’s liability should be his culpability, not the actual consequences of his conduct
· E.g. selling alcohol to a 15 year old (misdemeanor); thought she was 16 (violation); convicted of selling to a 15 year old but treated as a violation


· Correctional regime matched to diagnosis of offender’s specific criminal disposition, rather than to the abstract offense she actually committed
213.6: Defense for honest mistake but not when criminality turns on child being <10 (strict liability for child under 10).  And when criminality turns on age >10, treats honest mistake as affirmative defense, which D must carry and prove that mistake reasonable.

Regina v. Prince (266): Defendant unlawfully took unmarried girl of under 16 out of her father’s possession, thinking that she was 18 (mistake of fact re: age); Lord Bramwell held that the act itself was wrong (“moral-wrong” approach) and mistake of fact does not matter (strict-liability on age); Lord Brett’s dissent argues that if reasonable mistake of facts caused D to believe his acts were lawful, there was no mens rea, and the mistake of fact excuse exonerates him;  Brett ( “lesser –crime approach” (adopted in MPC 2.04(2)) except do not impose a reasonableness standard, merely a subjective one)

State v. Benniefield: D could be convicted of more serious school-zone drug offense without proof that he knew or should have known that he was near a school (strict-liability).  This is the prevailing approach but Jacobs (-) b/c violates mens rea requirement.

People v. Olsen (272): Similar to Prince, Olsen thought he had consent to sleep with a girl who happened to be thirteen, which triggered a strict liability statutory rape law. The mistake of age didn’t matter (strict liability).

B v. Director of Public Prosecutions (276): Overturned Regina v. Prince. 15-year-old soliciting Oral sex from a 13 year-old girl; upholds mens rea requirement

Garnett v. State (278): Mentally handicapped 20 year old man slept with a 13 year old, court ruled that mistake of age defense would not matter in this context (strict liability offense).

Mistake of Law (MPC 2.04)
(People v. Marrero, Cheek v. U.S., Lambert v. California)

Common Law: Ignorantia legis non excusat

2.02(9): Neither knowledge nor recklessness nor negligence as to whether conduct constitutes an offense is an element of the offense unless the definition of the offense so provides. BUT SEE 2.04(3)

· Prosecutor does not have to show that defendant knew the law, unless definition of the offense makes it an element of that offense
2.04(1): Ignorance or mistake as to a matter of fact or law is a defense if:

a) Ignorance or mistake negatives the purpose, knowledge, belief, recklessness or negligence required; or

b) Law provides that state of mind established by such ignorance or mistake constitutes a defense

· When is ignorance of the law a defense?  If the law says knowledge of the law is an element of the offense (e.g. offense of theft requires claim of right (MPC 223.1(3)))
2.04(3): Belief that conduct doesn’t legally constitute an offense is a defense when a) statute is not known and has not been published or otherwise reasonably made available (accord Lambert v. California) or b) he acts in reasonable reliance upon an official statement of the law afterwards determined to be invalid or erroneous, contained in a (i) statute or other enactment, (ii) a judicial decision, (iii) an administrative order, or (iv) official interpretation of the public officer/body with responsibility for administration/enforcement

2.04(4): Defense must prove 2.04(3) by a preponderance of evidence

People v. Marrero (304): Defendant mistakenly believed he was a “peace officer” and therefore eligible for an exemption to NY gun laws. Convicted because he did not fit the description of “peace officer” (he was federal corrections officer and the statute only meant to exempt N.Y. State corrections officers) and his mistake was not a valid defense.  Prosecution argued that could not claim protection of mistake of law simply by misconstruing the statute but must instead establish that the statute he relied on actually permitted the conduct in question and was only later found to be erroneous.  

· Under MPC, probably does not get off because mistake is in his own mind

· Court should have applied this prospectively
Cheek v. US (313): (Supreme Court, 1991) Tax case.  Supreme Court overturned conviction because it argued that jury should be instructed that a good faith belief, even if not objectively reasonable, could be a valid mistake of law defense.

· Willfulness in tax case ( b/c of complicated tax code, requires proof of knowledge of the law ( element of the offense

Lambert v California (321): (Supreme Court, 1957) Woman didn’t realize she needed to register in LA because she had a criminal record; her ignorance defense was valid because the law was not published so there was no notice.        


· Criminal liability for omission to fulfill an affirmative legal duty
Strict Liability (MPC 2.05)

(Balint, Dotterweich, Morisette, Staples, Guminga, X-Citement)

MPC 2.05(1): a) No culpability required for ‘violations’ (MPC 1.04(5) fine, forfeiture, civil penalty) OR b) when legislative purpose plainly appears to impose absolute liability for offense 

Strict liability implies neither a mental state nor its absence

Public Welfare Offenses: (associated with Justice Jackson)

· Social betterment trumps punishment of crime
· In the interest of larger good it put burden to act upon person otherwise innocent but standing in “responsible relation” to a public danger.
· Society needs protection

· Criminal law serves the needs of the regulatory state

· Liability imposed on actor best able to avoid the offense (rather than imposing risk on the innocent public)

US v. Balint (282): Guilty of selling drugs even if you had no idea they were illegal, knowledge was not required by the statute (Narcotics Act).  
US v. Dotterweich (S. Ct.) (283): Mislabeled drugs were distributed, convicted Dotterweich, pharmacy president, even though the mistake was made by the manufacturer.  His company distributed, so guilty. Strict Liability in place to protect the public, hopefully increases deterrence.  
Morissette v US (S. Ct.) (284): Junk dealer took abandoned airplane parts, court rules that the law violated was not meant to be a strict liability crime and they need to prove knowledge to convict.

· Mala prohibita vs. mala in se (wrong in itself) offense

· See MPC 2.02(4)
Staples v. US (S. Ct.) (288): Accidental Machine Gun case. Gun owner did not know that the gun had automatic firing capability; court rejected the idea the statute should be automatically read as strict liability so mens rea would be required.

· Felonies should never be read as dispensing with mens rea

· Negligence starts looking more like strict liability, especially as reasonable person standard becomes more objective

· Strict liability for hand grenades (should be on notice that this is illegal/highly regulated as opposed to guns)

State v. Guminga (292): Vicarious liability of employers.  Boss responsible for employee’s sale of alcohol to a minor, court rules strict liability inappropriate because people should not be held liable for crimes they did not commit.

X-Citement Video (S. Ct.) (291): Accord MPC 2.02(4) – knowingly for child porn also applies to element of knowing that minor involved (using Morisette and Staples standard).  Scalia dissents. 
Legality (MPC 2.05)

(Dauray, Mochan, McBoyle, Keelor, Garcia, Rogers v. Tennessee)

3 elements of just punishment


1) Legality

2) Proportionality


3) Culpability

MPC 1.02(1)(d): Give fair warning of the nature of the conduct declared to constitute an offense 

· Nulla Poena Sine Lege: No penalty without law.  Otherwise violates notice + separation of powers (judge is making law)

· Ex Post Facto Law: Violates notice and due process

MPC 1.02(2)(d): Give fair warning of the nature of the sentences that may be imposed on conviction of an offense

MPC 1.02(3): Provisions of the Code shall be construed according to the fair import of their terms, but when language is susceptible to differing constructions it shall be interpreted to further the general purposes stated in this section.  (No lenity)

Rule of Lenity (United States v. Dauray) – Arrested for 13 pictures of minors cut from magazines.  Charged under statute, which punished possession of “matter” (books, magazines, periodicals, films, or other matter).  Disagreement over the meaning of the word “contain.”  When statute is ambiguous about what conduct constitutes violation, rule in favor of Defendant.  “Tie goes to the defendant.”

Commonwealth v. Mochan: Man makes nasty phone calls to a woman and the court decided to punish him because his behavior violated public morals. The case is an example of a time when court created a crime when there was not one explicitly written previously.

· Judge-made law retrospective; Legislature law prospective
· MPC 250.4 Harassment
McBoyle v. US: A man was transporting a stolen airplane, got off on the crime because of a statutory loophole that seemed to exclude planes from list of prohibited vehicles.

                   

Keelor v. Superior Court: Man attacked his pregnant ex-wife and killer her fetus. Not guilty of murder because the law does not include fetuses in the definition of human being.  Legislature quickly amended to include fetus of 7-8 weeks in definition of human being.

· Do we need to protect expectations of which crime will be prosecuted or just that activity is illegal
People v. Garcia: Animal abuse case where the goldfish that is killed is included in the definition of the law, Garcia convicted.

                   


Rogers v. Tennessee: (Supreme Court) Rogers convicted of murder in overturning of the year-and-a-day rule because the court eliminating that rule was foreseeable.  Scalia (dissent): courts cannot change law retroactively.  

Causation (MPC 2.03)

(Acosta, Arzon, Warner-Lambert, State v. Campbell, State v. McFadden)

Causation = connection between conduct and resulting harm

· Causation determines when a particular harm can be attributed to a person’s conduct

Causation Requirement’s two components:

· Sine Qua Non – But for cause:  The actions that directly lead to a certain result/ the result would not have happened unless the action took place

· Proximate Cause: a foreseeable result of the conduct; conduct must bear sufficiently close legal relationship to the resulting harm

Most criminal offenses do not require proof of cause (some exceptions: murder, assault, arson)

· Is a person responsible for all the harm she causes?

· Prosecute/punish attempts and successes the same?  Moral luck argument, why should consequences matter?

MPC: Three causation tests: 1) purpose/knowledge; 2) recklessness/negligence; 3) strict liability

MPC 2.03(1): Conduct is the cause of a result when a) but-for it the result would not have occurred and b) the relationship between the conduct and result satisfies any additional causal requirements imposed by the Code or law defining the offense

2.03(2): When purposely or knowingly causing a particular result is an element of the offense, element not established if actual result is not within purpose or contemplation of actor 

UNLESS

Result differs only w/ respect to who/what is injured or that injury would have been more serious  [different victim/different harm]
Actual result involves same kind of injury and is not too remote or accidental to have a bearing on actor’s liability

2.03(3): When recklessly or negligently, element not established if actual resut is not within the risk of which the actor is aware or which he should be aware UNLESS same conditions as above

2.03(4): When causing particular result is element for strict liability, not established unless actual result is probable consequence of conduct

People v. Acosta: Helicopter crash.  Collision was foreseeable consequence of Acosta’s actions –within real of likelihood that one of the helicopter operators might act in a negligent manner during chase.  However, not guilty of murder because lacked intent/malice (contra MPC here)

· Maybe could have been convicted of negligent homicide under MPC 2.03(2)?
People v. Arzon: D indicted for murder after setting fire to couch; second independent fire; fireman died; D argued causal link required to satisfy elements of murder offense; court upholds conviction because D’s conduct was proximate cause and ultimate harm was reasonably foreseeable result of act. 

People v. Warner-Lambert: Gum factory explosion. Corporation not held liable because they could not foresee what would have actually caused the explosion, regardless of creating an environment where an explosion was quite foreseeable; exposure to the risk of death alone is insufficient; actor must foresee the specific causal mechanism

· Guilty of reckless or negligent homicide under MPC 2.03(3)(b)?

Intervening Cause: Under MPC, must be but-for cause and must meet not-too-remote-or-accidental

People v. Campbell: Man convinced drunken friend to kill himself, not guilty of homicide because he did not actually perform the action that killed the friend.

State v. McFadden: Man held responsible for the death of a friend and a child the friend killed when he crashed into the child’s car because it was a foreseeable consequence of drag racing.

Assisted Suicide: If you are not the ultimate cause, not guilty.  

MPC 210.5 (criminalizing assisted suicide): 1) Person may be guilty of criminal homicide for causing another to commit suicide only if he purposely causes such suicide by force, duress or deception. 2) Person who aids or solicits another to commit suicide is guilty of a felony if his conduct causes suicide or attempted suicide, and otherwise of a misdemeanor.

People v. Kevorkian: Assisted suicide is not murder if just providing someone with the means for killing themselves. Not actually causing the death though can be a violation of assisted suicide laws if in place. (Distinction between participation in the final overt act and furnishing the means).
Omission (MPC 2.01) 

(Jones, Pope, Barber)

Actus Reus:

MPC 2.01(1): Not guilty unless liability based on conduct which includes voluntary act or omission to perform act of which physically capable

MPC 2.01(4): Possession constitutes act if knowingly received OR aware of control for sufficient time to terminate possession (contra State v. Bradshaw).
Omissions:

MPC 2.01(3): Liability may not be based on omission unless a) omission is made sufficient by law defining the offense or b) duty to perform omitted act is otherwise imposed by law 


[Direct vs. indirect omission liability]

Key Terms:

· Possession: does possessing something without knowing you have it create guilt?  Is possession an omission or an act?  
· Status, not a type of conduct
· Good Samaritan law: Laws creating criminal liability for failure to assist someone in danger or failure to prevent harm.  Problematic, only exist in a few states.  How do you avoid arbitrary application?
· Blurred line between legal and moral duty

· Misprision: duty to report
Jones v. United States: Jones let a child starve to death and was charged with involuntary manslaughter, but was he legally obligated to act? In the previous trial the Judge failed to ask jury to establish a legal duty for care so conviction was overturned. Without proving he had a legal obligation his failure to act is not a guilty action.

· Legal duty: 1) statute; 2) status relationships; 3) contractual duty; 4) seclusion from others’ care

Pope v. State: Pope watched and did nothing as a mentally unstable mother murdered her child in Pope’s home. Pope was not the parent or legal guardian of the child who died, so she had no legal obligation to act and therefore is not guilty of killing the child. 
Distinguishing Omissions from Acts

Barber v. Superior Court: Doctor took a coma patient off of life support with the approval of the patient’s family, was charged with murder and conspiracy. Court argues that the cessation of life saving treatment is not murder. The patient has a right to refuse medical treatment and should be allowed to die. Doctor’s not taking an active role in the patient’s death as in an assisted suicide or euthanasia case.  Removing life support is an omission, and doctors have no duty to keep patient alive when no survival chance.

Attempt (MPC 5.01) 

(Smallwood, Rizzo, Commonwealth v. Bell, Jaffe, Dlugash, Davis, Church)

Failed attempt vs. inchoate attempt

· Inchoate (incomplete) offenses: attempt, conspiracy, solicitation and possession

· Don’t punish people for attempt but for attempted murder, similar as conspiracy to distribute drugs
· Inchoate liability “parasitic on choate liability”
Attempt can fall short because of result (victim does not die and therefore not murder), attendant circumstances (pass envelope to wrong person and not a bribe (because that person must be a “public servant)) and conduct (soaks house in gasoline but cannot commit arson because match will not light)

MPC: Dangerous = “substantial step” + purpose

MPC 5.01(1): Guilty of attempt if acting w/ culpability required for the commission of the crime, he

a) Purposely engages in conduct which would = crime if attendant circumstances were as he believes them to be (removes factual/legal impossibility) see State v. Jaffe ( fencing “stolen” property ( MPC 223.6).

b) When causing a particular result is an element of the crime, does or omits to do anything with the purpose of causing or with the belief that it will cause such result without further conduct on his part (e.g. failed shooting ( attempted murder and see State v. Tally)

c) Purposely does/omits to do anything which, under the circumstances as he believes them to be, is an act or omission constituting a substantial step in a course of conduct planned to culminate in commission of the crime.

MPC 5.01(2): Substantial Step: Without negativing sufficiency of other conduct, the following, if strongly corroborative of the actor’s criminal purpose, shall not be held insufficient as a matter of law (not necessarily sufficient – just can’t be held per se insufficient):


a) Lying in wait, search for/following contemplated victim (see Rizzo)


b) Enticing/seeking to entice contemplated victim to go to the place contemplated for commission


c) Reconnoitering the place contemplated for the crime (see Rizzo)

d) Unlawful entry of a structure, vehicle or enclosure in which it is contemplated a crime will be committed

e) Possession of materials to be employed in the commission of the crime, which are specifically designed for such unlawful purpose OR which can serve no lawful purpose of the actor under the circumstances

f) Possession, collection, or fabrication of materials to be employed in commission of crime, at or near the place contemplated for commission, where such possession, collection or fabrication serves no lawful purpose.
g) Soliciting an innocent agent to engage in conduct constituting an element of the crime. (Commonwealth v. Bell)

Abandonment: If we intervene too early, may end up bringing people into criminal justice system who were going to give up their criminal plan

MPC 5.01(4) (RENUNCIATION DEFENSE): Affirmative defense to abandon effort or otherwise prevented commission under circumstances manifesting complete and voluntary renunciation.  Not voluntary if: 


a) Motivated by circumstances not present at inception of course of conduct which increase the probability of detection or which make the crime more difficult (e.g. McNeal (MI/Ross v. State) – thwarted rapist stops because of resistance).

b) Motivated by decision to postpone crime until more advantageous time – (Jackson CA2) – left bank for another day, accomplice snitches, arrested before next day – no renunciation because they just postponed, did not renounce

5.05(1): Attempt, solicitation, conspiracy are crimes of the same degree as the most serious offense, which is attempted.

5.05(2): WHAT IF ATTEMPT IS BOGUS? If conduct charged to constitute attempt is so inherently unlikely to result or culminate in the commission of a crime that neither such conduct nor the actor presents a public danger, court shall exercise power to entre judgment and impose crime of lower grade or degree or may dismiss (e.g. voodoo case and Oviedo v. U.S. ( selling fake heroin to undercover agent)

Smallwood v. State (611): Lower court jury convicted D of attempted murder for knowingly raping while HIV+.  Court reversed, b/c not sufficiently clear that D had intent to kill.  Active concealment or statements showing intent would suffice to establish intent (Hinkhouse) (need specific intent?).

· Court argues this is not the same as pointing and shooting a loaded gun at someone and not killing them (in that scenario, risk of killing the victim is so high that we can presume specific intent).

People v. Rizzo (618): Group of criminals seek out a bank teller in order to rob him, but unable to find the bank teller prior to being apprehended. Charged with attempted robbery. Court argues that the case fails the “dangerous proximity” test and therefore there is no valid attempt. Without taking a substantial step toward completing a crime there can be no attempt, so even if there is intent they did not come close enough to qualify as an attempt.  Court would find Rizzo guilty under 5.01(c) and 5.01(2).

Commonwealth v Bell (620): Man agreed $200 to undercover officer to go to a nearby park and have sex with her four-year old child.  Court upheld solicitation conviction but reversed attempted rape because had yet to pay officer or know the exact location of thc child.  Under MPC possibly guilty under 5.02(g)

People v. Jaffe (641): Jaffe is a “fence” and buys and sells property he believes to be stolen.  However, since the property was not in fact stolen, the court overturns the conviction based on legal impossibility.  Under MPC 5.01(1)(a) Jaffe would be guilty because he “believes” them to be stolen ( also see MPC 223.6.  MPC bases criminal liability on the internal mind of the defendant not the external circumstances.

People v. Dlugash (643): Defendant shot victim after he had already been shot and may have already been dead.  Appeals court upheld conviction for attempted murder, because regardless of whether the victim was dead when the defendant fired the shots, a murder would have been committed if the attendant circumstances were as he believed them to be (this overturns Jaffe).
Solicitations (attempted conspiracy and attempted complicity):

State v. Davis (637): Defendant arranged to have her husband killed in order to collect life insurance and live together.  Defendant made arrangements with an undercover police officer to kill the victim.  Convicted in trial court; appeals court reversed the conviction arguing that the solicitation was merely an act of preparation

State v. Church (637):  Almost identical facts, but court upholds conviction for attempted murder Court argued that defendant’s solicitation was “a substantial step toward commission of the crime.”

These two cases cannot be reconciled

Stalking:

Should intentional infliction of emotional harm be criminalized?

California Statute ( Harassment + credible threat

New York Statute ( Material harm (to mental health), rather than credible threat

MPC 250.4 Harassment: requires a purpose to harass 

MPC 250.6: Loitering

       

Accomplice Liability (MPC 2.06) 

When may one person’s conduct be imputed to another?

MPC 2.06(1): A person is guilty of an offense if it is committed by his own conduct or by conduct of another person for which he is legally accountable.

2.06(2): Person is legally accountable for conduct of another, when

a) Acting with the kind of culpability sufficient for commission, he causes an innocent or irresponsible person to engage in such conduct (e.g. 2.06(5) (getting a bank teller to commit a crime that only bank tellers can commit))

b) Made accountable by the Code or law defining the offense

c) He is an accomplice

MPC 2.06(3): Person is an accomplice if, with purpose of promoting or facilitating the commission of the offense, he:

(i): solicits (5.02) such other person to commit it (NOTE: 5.02(2) solicitation does not require successful communication, just attempt)

(ii): aids or agrees or attempts to aid such other person in planning or committing it

(iii): having a legal duty to prevent commission of the offense, he fails to make proper efforts to do so

Note: Principal does not need to be convicted to uphold liability for accomplice (MPC 2.06(7).  Also, officers who are committing an offense are justified in committing criminal conduct when authorized or requited by law (MPC 3.03, Vaden (fox case))

MPC 5.01(3) (ATTEMPT FOR ACCOMPLICE):  Conduct designed to aid another to commit a crime which would establish complicity under 2.06 if crime were committed, guilty of attempt even if crime not committed/attempted by other.

MPC 2.06(4): When causing a particular result is an element of the offense, an accomplice in the conduct causing such result, will be charged as an accomplice if he acts with the mens rea required for the result of the substantive offense.

· E.g. If principal acted with the conscious objective of causing death, he is guilty of murder.  If accomplice acted only with recklessness toward the possibility of death, he is guilty of manslaughter.

MPC 2.06(4) (DEFENSE): Person is not an accomplice if a) he is a victim, b) the offense is so defined that his conduct is inevitably incident, c) he terminates his complicity prior to the commission of the offense AND wholly deprives it of effectiveness OR gives timely warning to law enforcement OR otherwise makes proper effort to prevent commission of the offense

· Must have purpose to further the underlying conduct, but only needs whatever mens rea (as defined by the offense) is necessary as to the result
NY State Criminal Facilitation Statute (Pg. 668): Makes it a crime to facilitate without purpose, lesser offense than accomplice liability.  Only mens rea needed is “believing it probable that he is rendering aid to a person who intends to commit a crime.”

MPC 5.02(1): Solicitation: Guilty if w/ purpose of promoting/facilitating commission, he commands/encourages/requests other to engage in conduct which would constitute crime or attempt. 

5.02(2): Doesn't require successful communication - just that conduct was designed to communicate.

Hicks v. United States (661): Did defendant’s words/actions indicate complicity? No, there was not substantial evidence that the defendant contributed to the crime.  Defendant’s words need to have been used with the “intention of encouraging and abetting Rowe.” (incorrect jury instruction that if he said the words he must have intended their result)

State v. Gladstone (664): Student acting as undercover police informant attempted to purchase marijuana from the defendant.  Defendant directed the informant to Kent, who did sell him marijuana  Appeals court overturned the conviction because there was no evidence of any conversation or communication between defendant and Kent.  No “nexus” between the accused and the party whom he is charged with aiding and abetting.  Would it be different if he was charged with aiding and abetting the purchase, rather than the sale? Guilty under MPC?  Maybe liable for attempt under 2.06(3) and 5.01(3).  

U.S. v. Fountain (669):  Gometz gives Silverstein a knife and Silverstein kills prison guard.  Judge Posner held that knowledge of the likelihood of an attack was enough to convict Gometz of being an accomplice to murder.  

U.S. v. Campbell (673): Real estate agent sold home to client who she suspected was involved in illegal activity.  Conviction upheld under statute 1957 (see below) due to willful blindness.  Willful blindness not in the MPC (sort of in 2.02(7))

Natural and Probable Consequences Theory: People are guilty of aiding and abetting any crimes that are reasonably foreseeable offenses committed by the person they aid or abet (this goes against MPC)

People v. Luparello (682):
Facts: Defendant Luparello solicited help from his friends to intimidate the husband of his former lover. Later on, without Luparello’s knowledge or instruction, his friends returned to the house of the husband and murdered him.

Holding: Luparello is charged with murder as an aider and abettor to the crime. The Court argued that Luparello only needed to have mens rea with regard to soliciting help from his friends and that he would be guilty of any foreseeable crime that came out of the actions of his friends.

       


Roy v. United States (684):
Facts: Roy instructed an undercover cop on where to purchase a gun, then the cop was robbed by the gun salesmen recommended by Roy. Roy is convicted as an accomplice to the robbery under the foreseeable consequence theory.

Holding: The appeals court overturned the conviction, arguing that Roy only intended to aid the completion of a misdemeanor and to extend his liability to a felony is too extreme. The court also found that there was insufficient evidence proving that the robbery was a foreseeable consequence of Roy’s actions.

       


Wilcox v. Jeffrey (687):
Facts: Wilcox was a writer for a jazz magazine who was at a concert where foreign jazz musicians performed illegally. After the performance Wilcox wrote a positive review of the performance and was subsequently charged with aiding and abetting the illegal performance.

Holding: Wilcox is guilty because his approval of the performance and writing on the event acted as encouragement which the court found to be enough to amount to accomplice liability.

                   

State ex rel. Attorney General v. Judge Tally (impeachment trial not criminal)

 Facts: Judge Tally sent a telegram to prevent the delivery of a warning to Ross, who had seduced the Tally’s sister-in-law. A posse then caught up to the Ross and murdered him.

 Holding: Tally was found to be guilty as an accomplice because his intention was to aid in the murder of Ross, despite the fact that the warning, had it been delivered, to Ross may not have actually prevented the murder. Tally’s Mens Rea was enough, attempted aiding and abetting is treated the same as successful aiding and abetting.

  

Feigned Accomplice

State v. Hayes:
Facts: Hayes proposed to Hill that they rob a general store. Hill, wanting to set Hayes up, agrees to help him rob the store. Hayes boosts Hill into the store through a window, and Hill proceeds to “rob” the store. Hayes convicted of burglary and larceny as an accomplice, then appeals.

Holding: Because Hill never had any intention to commit a crime so Hayes cannot be convicted of burglary and larceny through accomplice liability. A feigned principal cannot entrap an accomplice because they have too much power to increase the liability of the accomplice, there must be a guilty principal for there to be an aider and abettor.

But see Vaden v. State (pg. 694)

Under MPC probably guilty: see MPC 2.06(3)(a)(i) or 5.01(1)(b)

Mens rea for results and attendant circumstances

State v. McVay (674): boiler explodes, defendant charged with aiding and abetting negligent homicide; argues that it is not possible to intentionally aid and abet something that is negligent; however he intentionally aided negligent conduct by “intentionally directing and counseling the grossly negligent act” so court upheld constitutionality of this charge.

Commonwealth v. Roebuck (675):  Defendant lured victim to a setting where he was killed; charged with third degree murder  (unintentional killing committed with malice); dealing with a result crime (2.06(4)); does his mens rea satisfy 3rd degree murder?  He is definitely an accomplice in the conduct, but maybe not the result? 

People v. Russell (680): School principal killed by stray bullet from gang shootout.  Prosecution charges all three defendants as accessories to second-degree murder (“depraved indifferent to human life”).  Jacobs disagrees: this was a self-defense issue.

Expansions of Accomplice Liability:

Material Aid to Terrorist Organization (671): Criminalizes knowing provision of material support to designated foreign terrorist organizations. Jacobs (+MPC) says knowing applies to material support and foreign terrorist organization. Holder held that providing peaceful dispute resolution training fit within "training" + "expert advice" to justify conviction. Doesn't require purpose to promote or facilitate commission of the offense, just knowledge, stretch for accomplice liability. 

Money Laundering (672): Two statutes - 1956) Criminal to conduct transaction knowing that transaction is designed to conceal or disguise the nature, source, location, or ownership of illegal activity. 1957) Requires knowledge only of the fact that the transaction involves money from some illegal source. Campbell held that deliberately avoiding learning where $ comes from = knowledge for statute. Subjects criminals to continuous punishment, also "if you're not solution, you're problem", also expansion of accomplice liability b/c usually requires "purpose to promote or facilitate", 20 year sentence even w/ no finding of purpose. 

Conspiracy (MPC 5.03) 

Why do we have this law?


1) Are group crimes by nature more dangerous to society?

· Controversial application (can be very prejudicial to defendants)

· Justice Jackson criticisms (pg. 705)

· “Crime so vague that it almost defies definition”

· MPC seeks to cut back on scope of prosecutorial discretion in charging conspiracy

· Co-conspirator not liable for all crimes committed by co-conspirators ( have to go through 2.06 to get accomplice liability
MPC 5.03(1): Guilty if with the purpose or promoting or facilitating commission, person a) AGREED that he or one or more of them will engage in conduct constituting crime, attempt or solicitation OR b) agrees to aid in planning or commission.

5.03(5): Can’t be convicted other than in a first/second degree felony unless overt act in pursuance of conspiracy is done by him or by a person with whom he conspired.

5.03(3): If you conspire to commit a number of crimes, only guilty of one conspiracy so long as multiple crimes are object of the same agreement or continuous conspiratorial relationship (per Jacobs: does this mean the Gambino crime family is guilty of only one conspiracy ( this needs to be rewritten)

MPC 5.03(6): Affirmative defense that actor thwarted success of conspiracy with complete, voluntary renunciation of purpose.  

MPC 5.03(7) (Duration): Conspiracy terminates when crime is committed or agreement is abandoned by D AND co-conspirators.  Abandonment is presumed if neither D nor co-conspirators do any overt act during period of limitation.  If individual abandons, conspiracy terminated only to him (see Jiminez-Recio) if he advises those with whom he conspired OR he informs law enforcement.

Krulewitch v. United States (735): Violation of Mann Act; court holds that cover-up cannot be implied as evidence of ongoing conspiracy; there must be direct evidence or an express original agreement to continue to act in concert to cover-up their crimes. Statute of limitation runs from when conspiracy ends.

MPC 5.05(1): Conspiracy is crime of same grade and offense as most serious offense, which is object of conspiracy.   Under MPC cannot have sentencing be based on both conspiracy and completed crime (see MPC 1.07(1)(b))

Making a Conspirator an Accomplice
Pinkerton v. U.S. (S. Ct.)(723): D in jail, but found guilty of substantive offense committed by co-conspirator brother.  Conspiracy doctrine used to expand liability to substantive crimes committed by others (route to accomplice liability); accepted in most jurisdictions

· Pinkerton Doctrine collapses the distinction between conspiracy and complicity, treating one as a sufficient ground for the other.

State v. Bridges (NJ)(725): D who brought two gun-toting friends to party was guilty of conspiracy to commit aggravated assault and murder because those actions were reasonably foreseeable result of agreement. D would say I only agreed that they would protect me. Jacobs (-), aggressive expansion of Pinkerton, strongly prefers purpose of promoting crime requirement in MPC. 

U.S. v. Alvarez (S. Ct.)(732): Drug purchase motel kills ATF agent. B/c co-conspirators in drug sale, you are guilty of substantive offenses in furtherance of sale. Murder was in furtherance of the sale, so you are guilty of murder. Contra MPC, only agreed to drug sale. And only acted with purpose to facilitate that crime, OR Accord MPC b/c agreed to drug sale w/ weapons that could kill. I say Contra MPC.  

Minor Participants: Might not be liable for reas. foreseeable but originally unintended crimes that occur.

People v. Lauria (713): Lauria operated an answering service used by three prostitutes to ply their trade; defendant and three prostitutes charged with conspiracy.  Prosecution argued that defendant’s knowledge of the prostitutes’ criminal activity equated to conspiracy to further such criminal activity; court overrules conviction, arguing that purpose can be inferred from knowledge only under the following circumstances:  1) supplier has acquired stake in the venture; 2) no legitimate use for goods/services exists; 3) volume of business is grossly disproportionate to legitimate demand or sales amount to a high proportion of a seller’s business; court ruled that these exceptions did not exist here and refused to infer purpose from Lauria’s knowledge

2.06(3)(a): Requires purpose to promote or facilitate commission for accomplice liability – Rejects Pinkerton—cannot use 5.03 to get to accomplice liability

Also see Interstate Circuit v. United States (707): Civil case; court holds that can infer conspiracy from concerted action even without evidence of actual agreement.

Defining Scope of Conspiracy – Single or Multiple? 

MPC 5.03(2): If you know that person with whom you conspire has conspired with others to commit same crime (NOT same kind of crime), guilty of conspiring with such other persons whether or not you know their identity. 

MPC 5.03(4): Joint prosecution if conspiracies are so related that they constitute different aspects of same criminal scheme.

Kotteakos v. U.S. (S. Ct.)(740): Gov charged single conspiracy since all D's used same guy to obtain loan on false pretenses. Court reverses, holding that D's were like spokes in a wheel without a rim, not links in a chain.

U.S. v. Bruno (CA2)(743): Smugglers knew that middlemen must sell to retailers and that retailers must sell to distributors, so one conspiracy. They are like links in a chain. Though here, should have been two conspiracies because two distinct retailers.

RICO

§1961: Definitions

1) “Racketeering Activity”: Covers a ton of different crimes, all on pg. 761

4) “Enterprise”: Includes any individual, partnership, corporation, association or other legal entity, and any union or group of individuals associated in fact although not a legal entity.  Boyle (S. Ct.): Enterprise must have “structure” – purpose, relationships among those associated, longevity sufficient to pursue enterprise’s purpose.  Don’t need name, organization, rules.  (pg. 763 ( expanded definition of enterprise and allowed government to go after street gangs).  Also see Turquette (S. Ct.) ( enterprise can be wholly illegal
5) “Pattern of Racketeering Activity”: Requires at least two acts of racketeering activity, which occur within ten years after the commission of a prior act of racketeering activity.  Must have occurred after October 15, 1970 (passage of the Act).  Northwestern Bell (S. Ct.) says that pattern requires continuity + relationship.  Relatedness definition (766).  

§1962: Prohibited Activities (762):

a) Unlawful for any person who has received any income derived, directly or indirectly, from a pattern of racketeering activity or through collection of an unlawful debt … to use or invest any part of such income in acquisition of any enterprise the activities of which affect interstate or foreign commerce.  (Ex: D uses drug trafficking proceeds to invest in legit restaurants).

b) Unlawful for any person through a pattern of racketeering activity or through collection of unlawful debt to acquire or maintain any interest in any enterprise the activities of which affect interstate or foreign commerce. (Ex: D, through pattern of threats and extortion, forces a legitimate business (like a construction company) to make him a partner/loan-sharking). 

c) Unlawful for any person employed by or associated with any enterprise engaged in interstate or foreign commerce to conduct or participate, directly or indirectly, in the conduct of such enterprise's affairs through a pattern of racketeering activity or collection of unlawful debt. (Ex: D, who owns a shipping company, uses violence/threats of violence to keep competitors out of market + to prevent customers from leaving). 

d) Unlawful to conspire to violate any of the subsections of (a), (b) or (c)

A and B ( muscling way into a company

C ( participating in enterprise through a pattern of racketeering activity

Reves v. Ernst & Young (S. Ct. '93)(767): Operation or Management Test. Individual must have some role in directing enterprises' affairs in order to participate for purposes of 1962c. But then court says lower-rung participants also operate enterprise.

· Courts have subsequently held that operation or management test does not apply to RICO conspiracy
Turkette (S. Ct.)(763): Enterprise for RICO can include exclusively criminal organization (expansion of original RICO purpose)

Corporate Liability (MPC 2.07)

MPC 2.07(1): Corporation may be convicted of an offense if:

a) Conduct performed by an agent within scope of employment AND offense is violation OR legislative purpose plainly appears  (see 2.07(5) for DUE DILIGENCE DEFENSE)

b) Offense consists of omission to discharge duty of affirmative performance imposed on corporation by law (e.g. failure to pay corporate taxes)

c) High managerial agent authorized, requested or recklessly tolerated the conduct (Is this too corporation friendly?)
2.07(2): When absolute liability imposed for commission of an offense, legislative purpose to impose liability on corporation shall be assumed.
2.07(4): 

a) Corporation does not include government agencies (e.g. no liability for municipal corporations)

c) High managerial agent = officer/partner/any other agent having duties such that his conduct may fairly be assumed to represent the policy of the corporation.  
2.07(5): DEFENSE (incentivizing CORPORATE COMPLIANCE): Unless absolute liability imposed, defendant can prove by preponderance of evidence that high managerial agent having supervisory control over subject matter of the offense employed due diligence to prevent its commission.  Defense against 1(a) (corporation) and 3a (unincorporated association)

Respondeat Superior approach rejected by MPC except for violations: 1) committed a crime 2) within scope of employment 3) for the benefit of the company
NY Central v. United States (1909)(Supreme Court)(777): RR company accused of violating Elkins Act by providing rebates to some shipping customers, thus lowering their shipping prices below the posted rates. (This is foundational case for corporate criminal liability); Court holds that corporations may be held criminally responsible for the acts of their agents within the scope of their employment (respondeat superior).

United States v. Hilton Hotels (1972)(780):  Hilton is charged with violating antitrust laws by taking part in a boycott of businesses that refused to donate to a trade group. Hilton specifically instructed its employee not to participate in the boycott, but one individual did so anyway.  Court holds that corporations are responsible for the actions of their employees if they are within the scope of their employment even though the actions may be contrary to company policy (because the actions generally benefit the corp.)
United States v. Sun Diamond (1997)(786): Company lobbyist illegally used company funds to support congressional campaign of brother of Sec. of Agriculture. Company says not only was it unaware of the scheme, but it itself was a victim of the fraud; Court holds company liable, because the actions were taken to benefit it.

Commonwealth v. Beneficial Finance (1971)(790): Low/ mid-level employees tried to bribe stake banking regulator. Can corp. be held liable even if actors who committed crimes were not “high managerial agents”? Court affirms conviction, saying criminal conduct can be imputed to the corporation b/c the jury could infer that the crime was a corporate policy based on the fact that the corp. put the individual responsible in the position to commit the crime and with the responsibility of carrying out the corps’ affairs in which he was engaged when committing the crime (in other words, acts of the agent can be treated as acts of the corp. itself)
State v. Community Alternatives (2008)(793): Care facility for elders convicted of resident neglect for a resident’s death resulting from untreated bed sores.  Did the manager of the one facility qualify as a “high managerial agent” of a company that operated over 30 facilities such that the corporation could be held criminally liable for the act of neglect? Court rules yes.
Self Defense (MPC 3.04, 3.09)
MPC 3.04(1): USE OF FORCE upon another is justifiable when actor believes that such force is immediately necessary for the purpose of protecting himself against the use of unlawful force by such other person on the present occasion. BUT SEE 3.09(2): When actor believes that use of force is necessary but actor is reckless or negligent in arriving at his belief, justification is unavailable for offense in which recklessness suffices to establish culpability.  BUT SEE 2.02(c), (d) both of which say you must consider “actor’s situation” in assessing recklessness or negligence of the actor.  

3.04(2)(b): USE OF DEADLY FORCE not justifiable unless actor believes that force is necessary to protect himself against death, serious bodily harm, kidnapping, or sexual intercourse compelled by threat. (SUBJECTIVE FORMULATION)

3.04(2)(b)(i): USE OF DEADLY FORCE not justifiable if actor w/ purpose of causing death or serious bodily harm, provoked use of force against himself in the same encounter (see U.S. v. Peterson 868)(allows use of deadly force in self-defense in Dubber road rage example).

3.04(2)(b)(ii): USE OF DEADLY FORCE not justifiable if actor knows he can avoid using such force with complete safety by retreating or by surrendering possession of a thing.  But see MPC 3.04(2)(b)(ii)(1): Actor not obliged to retreat from his dwelling or place of work, unless he was initial aggressor or is assailed in his place of work by another who also works there. SEE 3.09(2) FOR ALL ABOVE

3.11(1): Deadly force = force which actor uses with the purpose of causing of which he knows to create substantial risk of death/serious bodily harm. 

Objective standard (reasonable person) vs. subjective standard (reasonable to him)

People v. Goetz (NY)(819): Subway shooting. Court reinstated charges b/c NY statute says "reasonably believes" for use of deadly force, they remand to determine whether reasonable. Jury on remand ends up only w/ weapon conviction, not att. Murder (under N.Y. statute use of deadly force justifiable when D reasonably believes … about to be victim of violent crime including robbery).  
Duty to Retreat (Under MPC must retreat unless in house or place of work)

State v. Smiley (2006): Florida cab driver drives home drunk man. After drunk man gets out, he starts arguing with driver and pulls out a knife. Driver shoots and kills him (even though he could have easily driven away).  Convicted of murder (Florida had duty to retreat at that time). Florida enacted stand your ground law soon after.
People v. Tomlins (1914) (866): Articulated the “castle exception” which says that even if there is a duty to retreat under state law, there is no duty to retreat when you are in your own house
Battered Women's Syndrome: Allow evidence to assess honest belief + analyze "situation" when assessing reck/neg.

Imperfect self defense = honest, but not reasonable (excuse) (limits criminal liability but does not do away with it altogether) ( see Norman (convicted of manslaughter)

Perfect self defense = honest and reasonable (justification)

State v. Kelly (832):
Facts: Kelly had been abused by her husband for a period of years, subjected to frequent beatings. Kelly stabbed her husband to death while he ran at her. Trial court excluded expert testimony describing BWS and how it could affect her reasoning concerning the imminence of the danger she faced. She had been indicted on murder charges and convicted of reckless manslaughter.  Holding: Court ruled that the trial court erred in excluding the expert testimony on BWS and that the case be retried with the testimony allowed.  Notes: It seems like this is the rare case where the court allows the BWS testimony to have any impact on the potential outcome, most courts seem reluctant to bring it in, though things may have changed in recent years. 
Imminence Requirement (MPC relaxes imminence requirement)
State v. Norman (848):
Facts: Man habitually beats his wife, prostitutes her, prevents her from leaving the house, and makes her eat pet food and eventually she shoots him after a beating while he lies in bed. Holding: Affirmed the six-year sentence and conviction for manslaughter of the husband.   Notes: The court felt that there was no imminent danger for the defendant and therefore the self-defense theory could not hold up. 
State v. Schroeder (857):
Facts: 19 year old in prison is threatened with rape by his cell-mate. Stabs the cell-mate in his sleep because the cell-mate had a violent reputation and history of sexually assaulting other inmates.
Holding: Court rules that the trial court acted properly in not allowing a self-defense excuse. 
Notes: The court said that there was nothing more than threats and people should not be allowed to violently attack others just on the basis of a threat. Does it matter that they are in jail and the defendant cannot escape the cell? 
Ha v. State:
Facts: Ha is beaten and threatened by Buu and his relatives. Ha feels he cannot go to the police for help and knows that the violence will inevitably continue unless he can do something. Ha gets a gun and shoots Buu in the back, killing him.
Holding: Court rules that inevitable harm is different than imminent harm, and therefore Ha was not justified by self-defense in hunting down Bu and killing him.  
Notes: Does someone who knows violence is going to occur to them have a responsibility to wait until they are attacked? What is wrong with a preemptive strike in this case and how is it different from the preemptive strikes in the BWS cases?
Right to Protect Property (MPC 3.06, 3.09)
MPC 3.06(1): USE OF FORCE is justifiable when actor believes that such force is immediately necessary a) to prevent or terminate unlawful entry/trespass or unlawful carrying away of movable property OR b) to effect an entry or to retake movable property provided that actor believes he was unlawfully dispossessed of such property and further that i) force is used immediately or in fresh pursuit after dispossession or ii) circumstances as actor believes them to be are of such urgency that it would be exceptional hardship to postpone re-entry until court order is obtained.

3.06(3)(a): Use of force only justifiable under this Section if actor first requests that the person desist from his interference with the property, unless the actor believes that i) such request would be useless, ii) it would be dangerous to himself or another to make request, or iii) substantial harm will be done to the physical condition of the property before request can be effectively made.

3.06(3)(d): USE OF DEADLY FORCE not justifiable unless actor believes that i) person against whom force is used is attempting to dispossess him of his dwelling other than under a claim of right to its possession OR ii) person against whom force is used is attempting to commit or committing arson, burglary, robbery, or other felonious theft or property destruction AND either 1) has employed or threatened deadly force or 2) use of force other than deadly force to prevent commission of crime would expose actor or another in his presence to substantial danger of serious bodily harm

3.06(5): Use of force extends to use of a DEVICE to protect property only if a) device is not designed to cause or known to create substantial risk of causing death or serious bodily harm AND b) use of this device is reasonable under the circumstances, as the actor believes them to be AND c) device is one customarily used for such a purpose OR reasonable care is taken to make known to probable intruders that the device is used.  (see People v. Ceballos)

CA: presumes reasonable fear of death.  CO allows deadly force when reasonable belief that other intends to commit crime

Joe Horn Case:
Facts:  D shot and kill two men fleeing from his neighbor’s house with stolen goods
Holding: D was not indicted by a grand jury
Under MPC 3.06(3)(d) he was not justified in using deadly force
     
People v. Ceballos (872):
Facts: D booby trapped his garage with a loaded gun after some local boys broke in and 
stole his stuff – the gun shot one of the kids in the face 
Holding:  D convicted of assault with a deadly weapon; CA S. Ct. affirmed
Under MPC guilty because use of deadly force not justified (3.06(3)(d)) and use of device (3.06(5)) not allowed under these circumstances.

Use of force in law enforcement (MPC 3.07, 3.09)
MPC 3.07(1): Use of force is justified when effecting an arrest if actor believes that such force is immediately necessary to effect a lawful arrest.
Police Use of Deadly Force

MPC 3.07(2)(b): Police can use deadly force if 

(i) Felony AND 

ii) Person effecting arrest is authorized to act as peace officer or is assisting a person whom he believes to be authorized to act as peace officer AND

iii) Actor believes that force employed creates no substantial risk to innocent persons AND 

iv) Actor believes that crime for which arrest is made involved use or threatened use of force OR there is a substantial risk that person will cause death serious bodily harm if arrest is delayed. 

Issue: This is a death sentence for someone who hasn’t even had his day in court.

3.07(3): use of force to prevent escape of an arrested person is justifiable when the force could have been justifiably imposed to effect arrest.  Guard or any other person authorized to act as a peace officer is justified in using any force, including deadly force which he believes to be immediately necessary to prevent the escape of a person from a jail, prison, etc.
Durham v. State (879):
Facts: D game warden attempted to arrest victim for illegal fishing. When the victim 
fought back with an oar, D shot him in the arm
Holding: D was convicted of assault and battery –  IN S. Ct. reversed, ruling the jury 
instructions erroneous in telling the jury any life is too precious to be taken due  
 to a misdemeanor arrest. 
MPC 3.07(1) – the use of officer force is justifiable if the actor believes it immediately 
necessary to make the arrest
Tennessee v. Garner (Supreme Court)(850):
Facts: D police officer shot and killed a fleeing suspect, despite the fact that the suspect appeared
unarmed.
Holding: S. Ct. affirmed the Appellate Ct.’s decision to overturn the conviction (ruled this was a violation of fourth amendment ( unconstitutional seizure( deadly force requires belief of serious bodily harm)
Choice of Evils (Necessity) (MPC 3.02)

MPC 3.02(1): Conduct which actor believes to be necessary to avoid harm or evil to himself is justifiable if a) harm sought to be avoided is > than that sought to be prevented by the law defining the offense [THIS IS AN OBJECTIVE TEST] AND b) neither code nor law provides exceptions or defenses dealing with the specific situation involved AND c) legislative purpose to exclude justification does not otherwise plainly appear.  BUT MPC 3.02(2): When actor reckless or negligent in bringing about situation requiring choice of evils, justification is unavailable when recklessness or negligence suffices for culpability. 
NYPL 35.05 (page 890): Conduct which is otherwise criminal is not when necessary as an emergency measure to avoid imminent injury about to occur through no fault of the actor and which is of such gravity that according to ordinary standards of intelligence/morality, desirability of avoiding injury clearly outweighs desirability of avoiding other offense.

MPC does not included imminence requirement, but NY Statute does
246.2: Prison escape is its own crime
People v. Unger (885): Defendant escaped from a prison after a sexual assault and threats of further sexual assault; threats of escalated deadly violence were also made; district court refused to instruct the jury on a necessity defense and defendant was convicted
Issue: Was the district court correct in denying a necessity defense?

Holding: No.  Regardless of the court’s opinion on the credibility of the story, the jury should have been instructed on the necessity defense.
Lovercamp 5 Factors (887) "(1) The prisoner is faced with a specific threat of death, forcible sexual attack or substantial bodily injury in the immediate future; (2) There is no time for a complaint to the authorities or there exists a history of futile complaints which make any result from such complaints illusory; (3) There is no time or opportunity to resort to the courts; (4) There is no evidence of force or violence used towards prison personnel or other 'innocent' persons in the escape; and (5) The prisoner immediately reports to the proper authorities when he has attained a position of safety from the immediate threat.
· Do not govern here (Lovercamp was California case)
Bailey (S. Ct., 1980):  Supreme Court refuses to instruct on necessity defense because defendants did not turn themselves in after escape.

Commonwealth v. Leno (891): D’s running needle exchange program convicted of unlawful distribution of an instrument to administer a controlled substance.  Conviction upheld.  Issue of competing values had already been subject of deliberate legislative choice.
Medical Necessity: see Commonwealth v. Hutchins (893)
· Multiple sclerosis/marijuana

· Court rules against defendant: “alleviation of the defendant’s medical symptoms … would not … outweigh the potential harm to the public”
Economic Necessity: see People v. Fontes (894)
· Defendant wrote a fraudulent check

· Defense: indigence; needed to feed his children

· Court: economic necessity defense cannot be used; otherwise it could excuse all sorts of behavior
Necessity is a justification (e.g. we want ambulance to pass a traffic light)

Duress and necessity not available for naturally arising threats (e.g. weather) (in case of duress, punish the person applying the unlawful coercion

Entrapment (MPC 2.13)

MPC 2.13(1): A public law enforcement official or a person acting in cooperation with such an official perpetuates an entrapment if for the purpose of obtaining evidence of the commission of the offense, he induces or encourages another person to engage in conduct by a) making knowingly false representations to induce the belief that such conduct is not prohibited or b) employing methods of persuasion or inducement which create a substantial risk that such an offense will be committed by persons other than those who are ready to commit it.

Duress (MPC 2.09)

Three most important excuses: Duress, Intoxication, mental disorder

· Although the acts were harmful, the D could not have been reasonably expected to do otherwise.

· Focus on the actor and not the act

Duress vs. Necessity

· “One is justified by her choice, the other excused by the absence of choice.  One made the right choice, the other had no choice”

· Duress like self-defense except use self-defensive force against an innocent third party.

· If D recklessly put himself in position where duress was probable, the duress defense is barred entirely.
MPC 2.09(1): Duress defense when actor coerced to commit crime by use or threat to use unlawful force against his person or another, which a PERSON OF REASONABLE FIRMNESS IN HIS SITUATION would have been unable to resist.  NOTE: does not require immediacy

· Reads out temporality aspect altogether

· Objective standard: would a reasonable person have been afraid?

· MPC allows duress for murder, common law does not

· Duress is an excuse
2.09(2): Unavailable if actor recklessly placed himself in situation in which it was probable that he would face duress.  Also unavailable if negligent, whenever negligence is sufficient to establish culpability.

State v. Toscano (1977)(924): Toscano, a chiropractor, was charged in an insurance fraud conspiracy for filing false medical reports; claimed duress because he owed a gambling debt to brother of conspiracy organizer and claimed he was threatened and feared for his life and safety; Lower court refused to instruct jury on duress because the threat was not sufficiently imminent (and he could have gone to the cops); NJ Supreme Court holds that no imminence is required to make duress claim.

· Imminence required under common law

· His actions at T4 (moving, trying to buy a gun, changing phone number) strongly corroborative of his duress defense

· NJ court adopts MPC approach (no imminence, “person of reasonable firmness”)

State v. BH (2005)(932): Female defendant admitted to engaging in sexual activity with her 7 year old stepson while her husband (the boy’s father) watched; defendant claimed duress because the father had often physically and sexually assaulted her in the past and said that he held his hand on her throat during the activity and told her if she didn’t do it she would never see her daughter again; court allowed defendant to present battered woman’s syndrome evidence, but told the jury it was not relevant to whether a person of “reasonable firmness” in the defendant’s situation would have been able to resist (was relevant only to question of whether she had recklessly put herself in the situation).

U.S. v. Fleming (1957)(935): American POW in Korea was prosecuted for collaborating with enemy because he made English-language propaganda broadcasts for his Korean captors; he was beaten and poorly treated, and his captors said if he didn’t participate he would have to leave camp without shoes or any supplies in the middle of winter; conviction upheld based on fact that duress was not allowed due to the absence of an immediate threat to his life or safety.

U.S. v. Contento-Pachon (1984)(937): Defendant was a Colombian cab driver who was instructed to swallow cocaine balloons and traffic them to America or his wife and child would be killed; Claimed he couldn’t contact police because they were corrupt; District court barred duress defense because the threat was not immediate and inescapable; Appeals court reversed—held that the threat of harm to his family was sufficiently immediate.

Regina v. Ruzic (1998)(938): (Canada): Defendant was a Yugoslavian woman who was told by a known killer to carry heroin to Canada or her mother would be harmed; Trial court instructed jury on duress defense, but contrary to the statute, refused to say that the threat had to be immediate and the threatener had to be present when the offense was committed; Appeals court affirmed, saying that the immediate and present requirements contradicted Canada’s Charter of Rights and Freedoms because she could be convicted of an involuntary act (she had no choice but to comply).

Prosecutor v. Erdemovic  (941): Defendant was charged with crimes against humanity because he shot civilians as part of a military-ordered massacre during the Yugoslav war; He tried to refuse, but was told if he didn’t participate, he should join the civilians to be shot; Court held that duress could not constitute a complete defense, but could only be considered a mitigating factor in sentencing; Two judges in majority said that “he ought rather to die himself, than kill an innocent.”
Intoxication (MPC 2.08)

MPC 2.08(1): Intoxication is not a defense unless it negatives an element of the offense except as provided in 2.04(4) which says that intoxication which is a) not self-induced or b) pathological is affirmative defense if actor lacked substantial capacity either to appreciate criminality [wrongfulness] or to conform his conduct to requirements of law. [Mirrors Insanity 4.01(1)]

· “Pathological intoxication” means intoxication “grossly excessive” in degree, given the amount of intoxicant, to which the actor does not know he is susceptible.
MPC 2.08(2): When recklessness establishes element of the offense, if the actor, due to self-induced intoxication is unaware of the risk of which he would have been aware if sober, such awareness is immaterial.

Specific Intent:(Definitions of Specific v. General intent on pg. 247) Committing a crime with the intention to do a future act or achieve a specific result. Goal oriented crime, like assault with intent to rob, assault with intent to rape, etc. Traditionally intoxication defense is allowed in specific intent crimes to show that the specific goal intention did not exist.
General Intent: General intent is simply intent to commit a violent act, where the crime specifically committed is the sole intention. Intoxication defense is generally not applicable in General intent crimes. The difference between general and specific intent can be quite arbitrary and you can argue that certain crimes fall into both categories, i.e. assault is intended just to hurt someone without any further intention so it is general intent, but it could be specific intent if it was a battery with the goal of assault or assault with intent to kill...
MPC substitutes “purpose/knowledge” for “specific intent” and “recklessness/negligence” for “general intent.”

· Intoxication defense only relevant for crimes that require purpose/knowledge
People v Hood (pg. 944): Facts: Hood was intoxicated and resisted the efforts of the police to arrest him. During the struggle he took one of the officer’s guns and shot him in the leg. He was charged with assault with a deadly weapon. Lower courts conflicted on whether this is general intent or specific intent and how that affects the relevance of defense of intoxication.  Holding:  On retrial the court below should instruct the jury not to consider his intoxication because this is a case of general intent. Notes: The court tries to parse through general intent vs. specific intent in terms of its application to assaults because it is a crime that can fall into either category. They say that assault with intent to rob, kill, rape etc. is specific intent so that intoxication would be relevant, but just plain assault would be general intent and could not include intoxication evidence.
State v. Stasio (pg. 946): Facts: Defendant convicted of assault with intent to rob, a specific intent crime. Holding: Despite being a specific intent crime, the court holds that Stasio should not have an intoxication defense. Notes: The court said that it does not make sense to let people off on specific intent crimes, which are typically more serious than general intent crimes, due to intoxication defense. They also say that intoxication can be used as a mitigating factor when determining sentencing or introduced to show that the crime was not premeditated. The dissent stated mirrored the MPC and said that if intoxication negates an element of an offense then it should be considered. 
State Legislative Approaches on Voluntary Intoxication as Evidence Negating Mens Rea:

CA (In Response to Hood, which disallowed evidence): you can use evidence to demonstrate no premeditation/deliberation.
NJ (In Response to Stasio, which disallowed evidence): you can use evidence in determining purpose/knowledge not reck/neg.
Montana v. Egelhoff (Supreme Court Case) (pg. 953): Facts: Montana statute said that evidence of intoxication was not admissible in murder cases, the Montana Supreme Court ruled the law unconstitutional.  Holding: The Supreme Court disagreed and overturned, ruling the law limiting the use of intoxication was constitutional on plurality.  Notes: Scalia: Eliminating the intoxication evidence makes it easier for the state to get murder convictions, but it is not unconstitutional to make evidence rules if they do not violate the fundamental principle of fairness (which this does not apparently). Ginsburg: Montana did not exclude relevant evidence because the statute redefined a deliberate homicide so that intoxication was irrelevant so there is no constitutional issue.
Regina v. Kingston (pg. 954): Facts: Pedophile was invited to a “friend’s” house where he was drugged, with his inhibitions lowered he engaged in carnal relations with a 15 year old boy. He claimed that the involuntary intoxication was responsible for his behavior and that he would have been able to restrain himself.  Holding: House of lords was like nah, the involuntary intoxication defense was dismissed and he was convicted.  Notes: They said that despite any involuntary intoxication that he still had the intention of sleeping with the young boy so that it did not affect his mens rea and that there are insurmountable evidentiary problems to overcome in proving he was drugged. 
United States v. Fleming: (Pg. 486): Facts: Fleming was drunk and driving at excessive speeds (70-100 MPH in 30-45 MPH zones) and lost control of his car, striking another car in a head-on collision. The woman driving the other car died before she could be extracted from her car. He was convicted of second-degree murder, argued that because of his intoxication he should only be convicted of manslaughter at the most.  Holding: His intoxication is not an excuse, conviction of second-degree murder upheld.  Notes: In some drunk driving cases allowing for intoxication to lower the severity of the crime is okay, but here his driving was so dangerous that the malice element of second-degree murder was applicable. 
Insanity (MPC 4.01/4.02)

Insanity: Police line between those who won’t conform conduct to law’s requirements (abused, fostered, disenfranchised) and those who can’t (insane).  Line between those responsible for public health and those responsible for the correction of offenders.

MPC 4.01(1): Insanity: Not responsible for criminal conduct if at the time of such conduct as a result of mental disease or defect defendant lacks substantial capacity either to 1) appreciate criminality (wrongfulness) of his conduct or 2) to conform conduct to requirements of the law.

4.01(2): Caveat Paragraph for Sociopaths/Career Criminals: Mental disease or defect does not include an abnormality manifested only by repeated criminal or otherwise anti-social conduct.  

MPC 4.04: Competence to Stand Trial: No one who as a result of mental disease/defect lacks capacity to understand proceedings against him or to assist in his own defense shall be tried/convicted/sentenced as long as incapacity endures.
M’Naghten Rule: D presumed sane.  In order to establish insanity defense, it must be clearly proven that at the time of the act, the accused was under such a defect of reason from disease of the mind that he did not know the nature and quality of the act he was committing or if he did know, he did not know what he was doing was wrong.

· Compare with MPC

· No volitional prong

· “Such a defect of reason” vs. “substantial capacity”

· MPC clearly more defense friendly
Federal Statute 18 USC 17(a): Affirmative defense if at the time of the commission of the acts the D, as a result of severe mental disease or defect was unable to appreciate the nature and quality of the wrongfulness of his act.  Mental disease or defect does not otherwise constitute a disease.  ABA and APA similarly stick w/cognitive branch and reject volitional and insanity cannot negative mens rea (no “diminished capacity” defense).

Clark v. Arizona (S. Ct.): No particular formulation has evolved into a baseline for due process.  The insanity rule is substantially open to state choice – they did not decide on whether a complete abolition of the defense would be unconstitutional.

Defining “Wrongfulness”: see Crenshaw: Society’s morals, not an individual’s morals are the standard for judging moral wrong.

Defining Mental Disease”: ABA is most defense friendly (impairments of mind), APA (severely abnormal mental conditions that grossly and demonstrably impair perception)

M’Naghten Case (968): Defendant indicted for murder of Edward Drummond, secretary to the Prime Minister; defendant had meant to kill the prime minister and told police that he committed the act because Tories in his city persecuted him everywhere he went; defense introduced extensive expert and lay testimony indicating that defendant was obsessed with delusions and suffered from acute insanity; Chief Justice’s charge to the jury: “the question to be determined is whether at the time the act in question was committed the prisoner had or had not the use of his understanding, so as to know that he was doing a wrong or wicked act”; jury acquitted the defendant
Blake v. United States (1969) (971): Blake had a history of mental illness and was charged with robbing a bank; psychiatric testimony that Blake suffered from schizophrenia; court abandons lower court’s use of the Davis standard (similar to M’Naghten Test) and follows MPC approach and instructs the jury to determine whether or not the D lacked “substantial capacity.” 
U.S. v. Lyons (1984)(975): Defendant was convicted of possession of narcotics; defendant argued that his drug addiction had affected his brain physically and psychologically and that he lacked substantial capacity to conform his conduct to the requirements of law (volitional prong); court rejects volitional prong, citing medical controversies over the distinction between offenders who “were undeterrable and those who were merely undeterred”; this is after Hinckley case, so may explain abandonment of MPC for something that looks more like M’Naghten
State v. Crenshaw, 1983 (988): D killed wife on suspicion of adultery; D argued that while he knew the act was illegal, his Muscovite religion instructed him to do it (therefore it was not immoral); court rejects his defense and argues that knowing something is illegal is enough; court does raise the idea of a “deific exception” → doesn’t seem logical that he can’t get off because of his Muscovite religion but could have gotten off by invoking god’s order.

Deific Decree Exception: Where D knows his acts are morally/legally wrong but believes, due to mental defect, that act is ordained by god.  Not available when you argue that your “faith” or “tenets” require the act.  
Diminished Capacity
MPC 4.02(1): Evidence that D suffered mental disease or defect is admissible whenever relevant to prove D did not have required mental state which is an element of the offense. [CAN USE INASNITY TO NEGATE MENS REA]

U.S. v. Brawner (998): (“permits the introduction of expert testimony as to abnormal condition if it is relevant to negative, or establish, the specific mental condition that is an element of the crime”) 
Compare Clark v. Arizona (1000): (Supreme Court upholds constitutionality of Arizona law forbidding introduction of evidence of mental defect/disease to negate mens rea that is element of an offense).
Changing Patterns of Excuse

Robinson v. California (S Ct) (1009): Unconstitutional to convict based on status (drug addict) w/o further evidence of actual criminal offense within the state. Jacobs +: Court recognizes that D may have committed no overt act in the state, that there's continuous liability arising from this statute, it's unclear who counts as addicts/if all recovering individuals would forever be subject to statute (vagueness). Harlan concurrence: addiction is nothing more than a propensity to use narcotics; if we criminalize addiction, we criminalize the bare desire to commit a crime.  Douglas concurrence is very broad, stating that it's unconstitutional to punish any addict based on their sickness. White dissents - court removed CA's power to deal effectively with offenders when there's ample evidence of use but no evidence of precise location. 

Powell v. Texas (S Ct) (1012): D charged w/ intoxication in a public place. Marshall - doesn't violate Constitution since D was not convicted of being chronic alcoholic (status) but for being drunk in public on a particular occasion. Also evidence that D could control his drinking. White concurs - even if D couldn't control his drinking, he failed to take feasible precautions against committing a criminal act and should therefore still be held liable (but thinks this cannot be reconciled with Robinson. Fortas dissents - D accused of being in a condition which he had no capacity to change or avoid. 
Contra State ex rel. Harper v. Zegeer (WV, pg. 1018)
United States v. Moore (DC) (1021): Chronic addiction not a defense to heroin possession. "Robinson is no authority for the proposition that the Eighth Amendment" prevents punishment of an addict for acts he is "compelled" to do by his addiction. Bazelon Dissent: Permit jury to consider addiction as defense to even armed robbery or trafficking to determine whether D was under compulsion because of his addiction that he was unable to conform his conduct to requirements of law. JJ: This would end criminal law. Many people drunk/high commit crimes. Also, with an expansive definition of "addiction", a successful defense would essentially eliminate possession offense. 

Rotten Social Background: Bazelon approves of using it to establish excuse, but it would be paternalistic - essentially stating that if you grow up in a difficult background, you are incapable of conforming your conduct to the law. Clarence Thomas disagrees with RSB line of reasoning (need to hold individuals responsible for their actions). 

What if we removed volitional prong from both insanity and drug addict defenses? This would remove equal protection issues (by ensuring equal treatment of both defendants) while raising a host of equally impermissible issues. First, the insane defendants would be denied a defense when they are unable to conform their conduct to the requirement of the law, requiring of them a standard of conduct that they simply cannot meet. Concerns that the expansive volitional prong provides an opening for individuals who might fake the insanity defense are not supported by empirical evidence. Furthermore, allowing only the cognitive prong (and not the volitional prong) for drug addicts would effectively remove any defense available to them given that their addiction likely does not affect their capacity to understand the illegality of certain acts. While some may find absence of any defense for drug addicts preferable, it's nonetheless important to acknowledge that outcome when removing the volitional prong for both insane and drug-addicted individuals. 

