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FIFTH AMENDMENT
Self-Incrimination

**CTSI: Compelled Testimonial Self-Incrimination
· Compelled/Coerced (C) = Custodial + Interrogation
Privilege against self-incrimination: No person "shall be compelled in any criminal case to be a witness against himself."
· If criminal case is still on appeal OR other charges could be brought, the 5th STILL can be invoked by D

· Justifications:

· Protection of the innocent

· SCOTUS has explicitly disclaimed this (Schott). No proof that the rule actually does it.

· Juries hold silence against D (even though an innocent person may invoke it simply to avoid impeachment on unrelated topic).

· Historically, this is really focused on protecting the guilty.

· DEBATE: is the jury more likely to believe someone who testifies because they know guilty people won’t testify?

· “Cruel trilemma”: self-accusation, perjury,OR contempt

· This is not peculiar to self-incrimination, always exists when a witness is reluctant to testify

· WHY should we protect a person’s interest in not incriminating himself when we force people to incriminate their loved ones

· Innocent people will not face cruel trilemma

· Deter perjury

· BUT perjury is prevalent anyway!

· Silence also burdens cts (so at best a wash b/c no truth-finding when privilege invoked)

· Coerced statements are unreliable
· BUT if reliability is the primary concern, there’s no need to exclude compelled testimony that can be independently corroborated. Testimony at trial is also likely to be cast by D in most favorable light (won’t always be self-deprecatory)

· More reliable than police interrogations, the fruits of which are admitted anyway 

· We like an accusatorial system better than an inquisitorial system

· BUT this is kind of just repeating the privilege itself

· Deter improper police practices

· Torture is not acceptable for other reasons anyway

· 5th and 14th Due Process (plus extra judicial safeguards) already protect against coerced testimony

· State-individual balance: preserves good balance by making sure that the state leaves the individual alone until they have enough cause for disturbing him

· This balance is already protected by 4th amendment (ProbC for searches and seizures)

· Relies on idea of criminal justice system being contest whether neither side helps the other, which isn’t true b/c only applies in religion, free speech or association. 

· Preservation of official morality
· But we allow station-house questioning
· Assumes privilege only applies in the courtroom

· Assumes privilege developed historically b/c the system in England was unacceptable

· Privacy 

· we claim to believe in privacy, but the qualified immunity statutes force people to testify - they show that we don’t consistently privilege privacy.


· Plus, it’s a crime against society, not just a belief. This is a different situation!

· civil suits sometimes require disclosing private information

· the 4th amendment only protects privacy to the extent that an intrusion is unreasonable - there is no blanket right to privacy in all circumstances

· 1st Am.

· Just use the 1st amend then!

· NAACP v. Alabama (1958) indicates that this is probably the most accurate reason. Problem is that it doesn’t really apply to the typical criminal investigation b/c only applies in religion, free speech or association. 

· Why justifications are required:

· Not like other privileges: doesn’t have an underlying social value (like husband/wife, doctor/patient)

· Problems: Is designed for the guilty, goes against moral framework (you should tell the truth!), stops restitution to victim, stops the innocent from making the real perpetrator tell that he did it

“Proceedings” in Which the Privilege Applies

· Privilege applies in ANY proceeding: civil, criminal, formal, informal...AS LONG AS it can be held against the person in a future criminal proceeding (Lefkowitz v. Turley, 1973)

· Bottom line: It doesn’t matter where it came from

· Counselman v. Hitchcock (1892): Privilege against self-incrim is available in any proceeding, whenever the testimony sought from a party or witness might later be used in a criminal prosecution against that person.

· A person called as a witness in ANY federal proceeding can invoke privilege against self-incrimination to avoid testifying to matters that could possibly tend to be damaging in a subsequent criminal prosecution (BUT ONLY if relates to criminal activity)

· Malloy v. Hogan (US 1964) incorporated privilege against states.

· What is a “subsequent criminal proceeding”?

· Using compelled testimony in any context other than a criminal proceeding does not implicate 5A!!
· NOT a probation revocation proceeding - that’s civil (Minnesota v. Murphy 1984)

· NOT private retribution - duh (Piemonte v. US 1961)

· NOT detention for treatment/civil commitment - that’s civil

· example: Allen v. IL 1986 (compelled treatment includes that D must say prior uncharged criminal sexual acts; privilege does NOT apply, BUT must not charge him with these crimes)

· No right to refuse to speak to a state psychiatrist when involuntarily confined 

What is “Testimonial”? (Scope of Information Protected by the Privilege)

· Schmerber v. CA (1966): police-compelled blood sample (for alcohol blood level)

· High-level holding: Privilege protects accused ONLY from being compelled to testify against himself, OR otherwise provide the State with evidence of testimonial or communicative nature (focus on “witness” aspect of privilege)

· Specifically: The withdrawal of blood and use of its analysis does NOT involve compulsion under 5A privilege against self-incrim

· Examples of NOT testimonial: “real or physical evidence”
· Fingerprinting, photographing, measurements, write or speak for ID, appear in court, stand, assume a stance, walk or make a particular gesture (includes making the accused the SOURCE of the physical evidence to be used against him at trial)

· Black/Douglas dissent: Evidence being taken for the purpose of communication and testimony, so should be covered under privilege.

· US v Wade (1967): Participation in a police line-up is NOT testimonial (mere body and voice are “identifying physical characteristics,” not testimony).

· Facts: D stood in a lineup and was forced to speak the words the robber said. 

· Dissent: Compelling D to incriminate self through volitional acts.

· PA v. Muniz (US 1990): Manner of speech is NOT testimonial, but content IS.
· Facts: drunk guy asked questions by cops, slurs speech and can’t answer what the date of his 6th birthday is 

· Holding:

· 1) TEST for whether something is testimonial is whether it implicates the “cruel trilemma.” (In other words, can it be TRUE or FALSE?)

· Truth - basically a confession

· Falsehood - perjure yourself

· Silence - adverse inference

· 2) Slurred manner of speech is NOT testimony; it’s just IDing physical ev.

· 3) Not knowing the date of his 6th birthday IS testimonial (5-4) b/c cruel trilemma 

· Problem (per Schaffer): Doesn’t implicate cruel trilemma b/c the gov’t cannot penalize him for giving a false answer!  It’s not like he’s perjuring himself on the stand.

· Dissent: mere physical fact of mental coordination should not be testimonial; police could have taken his blood to figure out if he was drunk, asking the 6th birthday question is the same

· Declined to decide whether a “sobriety test” (measuring things like dexterity and balance) was testimonial --- but they’re probably not testimonial (we think)

· Estelle v. Smith (US 1981): a D who is to be interviewed by a govt psychiatrist who will testify at sentencing has a right to be warned that what he says may be used against him in the sentencing proceeding
· Permissible Methods of Gov’t Compulsion for when the D Refuses to Provide Non-Testimonial Evidence (No Const right to refuse production of non-testimonial evidence)

· 1) Contempt of court

· 2) Adverse Inference: SD v. Neville (US 1983)

· Holding: an adverse inference could be drawn against person who refuses to supply non-testimonial evidence and NO warning is required in advance
· Reasoning: the state has the right to compel testimony, so if testimony not given, then should have right to impose adverse inference

· Document Production CAN BE Testimonial (below)
What is “Incriminating?”

· Document Production = CAN BE Incriminating
· THE RULE: Gov CAN compel any pre-existing documents from D or a 3d party as long as the document was written beforehand UNLESS producing the document would itself incriminate the person producing the docs
· The act of production (if testimonial) CAN BE incriminating when (Fisher):

· 1) It shows the existence of the document
· If person testified under oath in past that document did NOT exist (perjury)

· Corporation has a second set of books (Argomaniz 11th cir 1991)

· Can also be incriminating if doc is not produced (assume doc doesn’t exist)

· 2) It shows that the person has the document (“custody/control”)

· Creates an inference of affiliation with another person or business which itself tends to incriminate (In re Sealed Case DC cir 1987)

· Shows you were intimately involved (with sketchy companies, for example)

· If act of production serves as acknowledgment that doc was received (e.g. - when arguing that did not; Smith v. Richart: Act of producing W-2 forms would be incriminating when D didn’t file taxes b/c would foreclose defense of non-willfulness)

· 3) It shows that the person producing the document believes it is the one described in the subpoena (“authentication”)

· BUT the government CAN get around otherwise privileged production of pre-existing documents when...

· 1) existence, control, and authentication are a “foregone conclusion” because the government has substantial independent evidence...then there’s no privilege.

· SO, for example, the government can independently authenticate documents through handwriting exemplars, testimony, and comparison to similar docs
· Govt must demonstrate with reasonable particularity prior knowledge of existence of docs sought in subpoena and their location (custody w/this particular person)
· 2) the gov immunizes the party holding the documents
· this means: the gov can’t use incriminating admissions from the act of production OR any fruits of the admissions, BUT NOW the party can be compelled to produce.

· Exception when immunity can’t dissolve the privilege: Hubbell (2000)
· Production alerted gov’t to a giant trail o’ evidence and required that the agent make strategic decisions (what was in his brain). 

· Even if not fruits or incriminating in itself, immunity doesn’t solve the problem!

· Scalia: we should resurrect Boyd and protect the contents of private docs!

· 3) Use of Required Records Exception (below)

· NOTE: forcing documents to be created CAN be compulsion.
· Overruled: Boyd (1886): Subpoena of private books and papers violates 5A when the content of those papers are incriminating
· Doe v. United States (1988): NOT testimonial
· (“simple authorization”) Compelled signature on a bank consent for, directing the release of bank records, assuming that such records existed, was NOT testimonial b/c no assertion of fact that the records did or did not exist (which means no trilemma)

· Fisher: Privilege can NOT be asserted to prevent gov’t from obtaining evidence from 3rd parties (in this case, the 3d party was D’s lawyer)

· Andresen v. MD: Use of D’s business records seized pursuant to warrant doesn’t violate 5A b/c D wasn’t compelled to do or say anything - it had already been voluntarily committed to writing; D could NOT be forced to authenticate him
· In other words: If the government didn’t compel a person to write a document, then the existing document can be admitted. UNLESS...(see Fisher)

· US v. Doe (1984): The act of production was privileged in this case b/c it tacitly concedes existence of the incriminating papers. BUT the contents are NOT privileged here b/c Doe prepared them voluntarily. So, no subpoena, but can get a warrant!

· The point is whether you made them voluntary or were compelled, NOT about how incriminating your documents are (i.e. content is not protected).

· Is “content” protected by the privilege?  Probably not.

· Few courts say that personal records (i.e. private, not business documents) are protected even if voluntarily prepared, but then what is a “personal” record? We don’t really know! (Majority of juris offer no 5A protection.)

· See O’Connor concurring in Doe: contents of voluntarily prepared documents are never protected by 5A (most courts have agreed)

· Basically, if your diary is compelled, even if it seems personal, there seems to be no constitutional problem with admitting it into evidence

· Is giving your name ever incriminating?

· Hiibel: Ct expressly leaves open the question of whether giving a name can be incriminating
· Byers: Shows that the name question in Hiibel is still not resolved
What is “Compulsion”?

· When can pressure from a private employer be compulsion under the 5A?

· Question: Has the gov’t involved itself through the use of a substantial economic threat?
· DOJ Thompson memorandum: Threatened to use fact of whether or not private employees were cooperating with the government as a way to decide whether or not to indict company. This made private companies threaten to fire their employees if they did not cooperate. Held: This was government compulsion.

· Contempt power can NOT be used to compel testimony when 5th invoked properly (if speaking could create a risk of self-incrim in later criminal case)

· Lefkowitz v. Turley (1973): Public contractors were required to waive qualified immunity.  This meant they were required to testify concerning state contracts, or they would be denied future state contracts and suffer economic harm.

· This is compulsion! Threat of substantial economic sanctions CAN create compulsion:

· Garrity: threatening to fire from job was also compulsion
· Holding: State employees retain 5th amend rights. They may be compelled to respond to questions about the performance of their duties ONLY if their answers can NOT be used against them in a criminal trial (MUST grant immunity to make people talk when real self-incrim risk)

· Greenberg (D.C. Cir. 1993): NOT a 5Am violation where gov’t fires people for not answering where there is a statute giving them immunity from criminal prosecution if they answer

· If you don’t like their answers when given, you call STILL fire the person! (Not a criminal prosecution, so not violative)

· Spevack v. Klein (1967): You can’t disbar a lawyer for invoking 5A privilege against self-incrim during a bar investigation where statements can be used in future criminal proceedings (and no immunity given) (threat of disbarment can be compulsion)

· Denial of a conditional benefit is NOT a penalty and therefore not compulsion; however, a conditional penalty IS compulsion!
· Cruz (2d Cir 1998): Telling the truth gives you “safety valve” relief from mandatory minimum drug sentence
· NOT compulsion - just a denial of a special benefit

· Reduction in sentence for incriminating self is NOT barred by 5th amend (just benefit denied if don’t talk) 

· No negative sanction b/c no downward change from the status quo
· Example of something that isn’t compulsion: plea bargaining
· Ohio Parole v. Woodard (1998) (9-0): Clemency rules require D to talk about prior crimes. SCOTUS held that this is not compulsion b/c you don’t need to apply for clemency (it’s a choice, NOT compulsion).

· Same as D taking the stand in his own defense or put on a case at all--can’t claim privilege against self-incrim

· Pressure alone is NOT necessarily compulsion by govt.

· McKune v. Lile (2002) (5-4): Program (sexual history form checked by polygraph, not participating means you get transferred to maximum security unit) imposed on incarcerated sex offenders does NOT constitute compulsion within meaning of 5A!!
· Reasoning: just minor changes, prisoners have diff rights
· There is no such thing as a “benefit/penalty” distinction!  Or a “baseline”!  

· That analysis is “in the eye of the beholder” and must be abandoned.

· Practical consequences of calling this 5th amend compulsion: all prisoners would begin in max security (so no status quo reduction), every admin decision would have to begin with determination of some objective “baseline” (to determine if penalty or benefit), would mean that downward reduction in sentence would be unconst by implication

· No compulsion considering significant restraints already inherent in prison life
· Stevens: It’s okay to extend a benefit in exchange for incriminating statements, but you can’t take away privileges as a cost for invoking 5A rights

· There IS some sort of benefit/penalty difference

· MOST onerous facts that are NOT compulsion.

· ADVERSE COMMENT: An adverse comment on invoking the privilege = compulsion
· Griffin v. California (US 1965): it violates 5th amend to have judge or P make an adverse comment about D’s not testifying (which jury hears) - it is tantamount to compulsion.

· LEAST onerous facts that ARE compulsion.

· Ronnell Wilson (2d Cir. 2006): 2d overturned death sentence b/c D did not testify at trial, but did express remorse at sentencing. Prosecutor said that showing of remorse shouldn’t count b/c “the path to the witness stand has never been blocked for D.” Overturned b/c adverse comment on not testifying at trial.

· Carter v. Kentucky (1981): When asked by D, trial judge is required to instruct jurors that they are NOT to draw an adverse inference from D not testifying when requested. This minimizes the danger that the jury will give evidentiary weight to D’s failure to testify

· Lakeside v. Oregon (1978): Judge can sua sponte make instruction that no adverse inference can be drawn from D’s silence, even if D objects

· Reasoning: It isn’t adverse, it’s “helpful”

· US v. Robinson (1988): When D comments about not “being able” to testify, P CAN counter by pointing out that he COULD have (impeachment use of silence)
· Mitchell v. US (1999): Judge could NOT draw an adverse inference during sentencing from D’s silence during sentencing 
· Sentencing is part of criminal trial! 

· High stakes, and this is a penalty under benefit/penalty analysis.

· Dissent (Sco’Connor and Thonquist): 

· Adverse inference is NOT a compulsion!

· Runs counter to logic--normal inference from silence is that it’s an admission

· Difference b/w sentencing and trial--6Am right to jury trial, right to Confrontation and requirement of beyond a reasonable doubt don’t apply, so why should 5Am privilege against self-incrim?

· Open question: Can silence at sentencing be used to show failure to accept responsibility or lack of remorse? (see guilty pleas) - downward adjustments
· Using silence as probative of above is problematic b/c no way to know what silence means, but NOT using it is problematic, b/c its highly relevant demeanor evidence

· Dissent (Thomas): This is inconsistent with “threats” by P in plea bargaining in order to get D to plead guilty.

· Baxter v. Palmigiano (1976): 5A does NOT preclude an adverse inference when a party refuses to testify in a civil case, even when invoked for 5th amend purposes.

· Reasoning: must allow adverse inference b/c need a way to protect the other party in the civil case (would lead to large gap in P’s case), to keep civil litigation moving forward. Stakes are higher in crim cases.

· Other civil litigant can’t grant immunity, so they’re screwed if other side invokes the privilege, which is why adverse inference is allowed in civil cases.

· Civil cases can be going on at the same time as criminal cases → usually want to postpone the civil case so you don’t get the adverse inference!

· NYU student who set fire to the building

· Also want to postpone civil b/c discovery is much more extensive than in criminal cases

· Brogan (1998): D lied to gov’t agents when they came to his house and said he had not taken bribes, which then led to him being prosecuted for perjury

· D tries to argue that “exculpatory no” doctrine (lower courts were creating case law on this): a simple denial of guilt should not lead to conviction under § 1001 (imposes criminal penalty on anyone who makes a false statement to the govt) (essentially perjury, including when occurs outside of criminal proceeding)

· Seen as an extension of privilege against self-incrim b/c if asked something and remain silent, then gets agents on your trail.

· SCOTUS rejects “exculpatory no” doctrine

· D not compelled to deny criminal responsibility. He could have just remained silent.

· This is policy set by Congress. Can’t argue about worries re: prosecutors getting overzealous and piling on charges (this is policy choice by Congress, so irrelevant to judicial determination re: constitutional rights)

· US v. Sullivan (1957): criminal getting caught on not filing taxes, says can’t be forced to fill out forms or he would be incriminating himself

· SCOTUS solution = write down income but not source of income
· Feds can investigate anyway...(we think this is a silly holding)

Who Can Assert the Privilege?  Definition of “Person” & Standing
· Fisher (1976): taxpayers do NOT have standing under 5th amend privilege against self-incrim to challenge subpoena/production of documents from their lawyers - the taxpayers themselves were not compelled to self-incrim

· In other words: Don’t give your incriminating materials to your lawyer!  Then the government can take them and you’re screwed.

· Agency does NOT convert lawyer into person who has standing to challenge here

· **Note: atty/client priv doesn’t cover this (it just covers communications).

· COLLECTIVE ENTITY RULE: a collective entity is NOT a “person” for 5A purposes.  (BUT corporations do have 4A, 1A and due process rights.  Note that corporations don’t get protection because they are “creatures of the State.”)

· Bellis (1974): a partnership is not a “Person,” so partnerships have no 5A rights. Privilege against self-incrim is a purely individual right. Firm with institutional identity outside of the individual has no 5A

· Doe (1984): Sole proprietorship DOES have 5A right b/c not distinguishable from the individual

· Braswell (1988): 

· 1) A corporation is NOT an individual for 5A, even if owned and operated by a single person

· 2) An individual agent of the corporation can NOT claim a 5A privilege to NOT turn over corporate documents, even when the documents would incriminate him personally!!!
· Assumption of the risk that you’re later going to have to incriminate yourself!! (assumed his representative capacity for certain obligations)

· Reasoning: can’t give agent (records custodian) 5A privilege or would NOT be able to get docs from corporations (back-door run-around of the collective entity rule).

· This is NOT a personal act; is act on behalf of corporation (legal fiction)

· This is CTSI, BUT SCOTUS is worried about fruits implications, so created legal fiction above.

· NO requirement that immunity be given to agent; this would trigger argument by D that fruits include the CONTENT of the docs, so agent could potentially be completely immunized from his crimes merely by producing with immunity!!
· Corporation’s act of production CAN be used against agent, BUT can NOT say at trial that THIS agent handed it over.
· Note: the individual agent’s action cannot be held against him, just the fact that he is working for a sketchy corporation.  This permits “reasonable inferences” against the agent.

· Open Question: If you are the only employee, can the corporation’s act of production still be held against you?  The jury is not stupid and will know you’re the one behind it.

· BUT Compare: Curcio (1957): Collective entity rule did NOT require “the giving of oral testimony by the custodian” where there testimony could incriminate him personally.

· Corporate agent assumes the risk of producing documents, but not testifying.

· Reasoning: docs belong to corporation, but one’s own thoughts and statements belong to agent. (In re Grand Jury Subpoena v. Smith 11th cir 1996)

· A trust and a labor union does NOT have 5A right against self-incrim (also collective entity rule)

· Production of a person 

· Baltimore Dep’t of Social Services v Bouknight (1990): “Collective entity” rule: 5A does NOT apply to production of a child to court for foster care purposes (ct thought kid was dead)

· Foster mom had to produce the kid even though it would be incriminating b/c she was a horrible abuser and the kid was all abused

· She assumed custodial duties as part of a noncriminal regulatory regime
· Dissent: the mother is NOT an agent of some artificial entity w/no 5th amend privilege!
Required Records Exception!  When the 5A privilege does NOT apply to documents.

· Even if gov compels the creation of documents, their contents as well as the act of production will be unprotected by 5A IF the gov’t requires the docs to be kept for a legitimate administrative purpose that is NOT focused solely on those inherently suspect of criminal activity!!
· Govt can:

· require records to be kept
· punish those who keep false records

· punish those who truthfully admit criminal activity in the compelled records

· Shapiro v. US (US 1948): compelled production of D’s customary business records, which were required to be kept under statute, did not implicate 5A

· Strong state interest: control commodity prices during war
· Sufficient link b/w this interest and D’s business

· Means (licensing and record-keeping requirements) were legit exercise of that power

· Frankfurter dissent: 

· Worry that this could be used to get info on Ds to prosecute. 

· The power to regulate does NOT equal the power to compel document production!

· LIMITS of Records Exception

· Marchetti (1968): D convicted for NOT keeping records as required by law for his illegal gambling wages - but SCOTUS reversed the conviction.

· 3 elements of required records doctrine were missing here:

· 1) Law didn’t require D to maintain records of the “same kind he has customarily kept”
· 2) The purpose of the law didn’t have “public aspects”
· 3) Law doesn’t apply to “an essentially non-criminal and regulatory area of inquiry.” It was targeted at a selective group of inherently suspect people
· Haynes v. US (US 1968): Reversed conviction for failing to register sawed-off shotgun (same Act made possession of sawed off shotgun a crime)

· Didn’t involve customarily kept records

· Statute directed at a highly selective group of inherently suspect people

· Records not directed to public interest

· California v. Byers (US 1971) (plurality): “hit and run” statute where D failed to leave his name and address, as required by law.

· Statute is constitutional! D CAN be convicted for failing to report AND his statements could be used against him if he DID report!
· Statutory requirements are not testimonial and not self-incriminating (this is a legal fiction)

· Directed to public at large, not directed solely at criminals (regulatory)

· Overt use of balancing (interest of state in reg scheme v. const intrusion into individual 5A rights)

· Stopping at the scene of an accident is no more testimonial than standing in a line-up--disclosure of identity is necessarily neutral
· Harlan concurrence: ID can sometimes be incriminating (is CTSI), but legit regulatory interests (controlling dangerous driving) still overcame 5A right

· Is the target group “inherently suspect”?

· Baltimore City Dept of Social Services v. Bouknight (REDUX): 

· Ct uses required records exception to justify demanding the production of a child’s body from a foster mom (focus of state on children in need of assistance)

· Ct reasons: the foster care system is regulatory and non-criminal!

· Brarshall dissent: The mandate for parents to hand over their kids IS targeting a specific group of people

· Bionic Auto Parts v Fahner (7th Cir 1983): regulation (have to take record of every serial # on car part) targeted at cars with the labels taken off was targeting stolen cars, so it was criminal and did NOT fall under the required records exception

· No regulatory rationale for this regulation

· Lehman (7th cir 1989): Reg. requiring records for buying and selling livestock is within the required records exception. Nothing inherently criminal about buying a cow!

· 18 USC § 922(e): need to give notice to an airline that you’re transporting a firearm. Most courts have held that this is within the required records exception b/c firearms are not always illegal
· Alkhafaji (6th cir 1985): statute falls w/in the required records section as a legitimate exercise of regulatory activity b/c transporting firearms is not necessarily illegal & legit regulatory reason for knowing when being transported

· Rajah v. Mukasey (2nd Cir 2008): 5A does NOT protect aliens from having to file information concerning their immigration status as part of a special call-in registration program (analogizes to W-2 forms and passports)
Procedural Aspects of the Self-Incrimination Clause

· Hoffman v. US (1951): Standard for determining risk of incrimination

· When testifying and trying to assert privilege, standard for denying privilege (no “risk of incrimination”) is: “Whether it is perfectly clear from a careful consideration of all the circumstances in the case that the witness is mistaken, and that the answers CANNOT possibly have such tendency to incriminate! (in other words, give the witness tons of deference)

· FACTORS showing a person can NOT possibly be prosecuted in the future:

· complete pardon has been issued

· double jeopardy

· immunity

· Answers that would themselves support or a conviction or even just furnish a link in the chain of evidence needed to prosecute!

· Malloy v. Hogan (even though already convicted for crime, prisoner did not have to furnish names of associates b/c might furnish a link in the chain of evidence sufficient to connect D w/ a more recent crime for which has not yet been prosecuted)

· Kastigar (1972) (the standard means a witness need only “reasonably believe” it will be incriminating)

· To sustain the privilege, it need only be evident from the implications of the question, in the setting in which it is asked, that a responsive answer to the question OR an explanation of why it cannot be answered might be dangerous b/c injurious disclosure could result
· Hiibel v. 6th Judicial District Court of NV (2004) (**this is also the case where 4A rights not violated when officers ask for ID during Terry stop): Is compelled self-identification self-incrimination?

· Answer: NO (in this case). D had no reason to believe that the disclosure would tend to incriminate him.

· It could be incriminating in some circumstances → if giving the name would give a “link in the chain” for a separate offense

· Stevens dissent: Because of the way the statute is phrased, giving the name is evidence of a crime (statute only required disclosure when cops think D is committing a crime). In general, a name can go into a big ol’ database and create a link in the chain o’ evidence. 

· Ohio v. Reiner (US 2001): shaken baby case where D charged w/killing kid and tries to say that it is the babysitter; when babysitter out on stand, she takes the 5th; babysitter granted immunity and then she says she’s innocent!

· Babysitter allowed to invoke 5A even though she was innocent b/c statements could still be incriminating (I watched the baby for extended periods of time, I was alone with the baby at times, etc)

· State court tries to say that not incriminating if she didn’t do anything

· SCOTUS: She was reasonable to think it would’ve incriminated her to say anything (including denial of fault), so invocation of privilege AND grant of immunity is proper.

· Take-home: Claims of innocence can still be incriminating!

· Ct wants to protect innocent people from becoming “ensnared” by ambiguous circumstances

Immunity

· Golden Rule: You CANNOT refuse to testify after you are granted immunity b/c there is NO more cruel trilemma - no punishment for telling the truth.

· In order to get immunity for answers, the answers must be RESPONSIVE to questions.

· Immunity CAN be granted against someone’s will
· Transactional immunity: Broad guarantee against ALL future prosecution for the “subject” of the compelled testimony. NO transaction about which the witness testifies can be the subject of future prosecution. (i.e. any “acts” you talk about are protected, EVEN IF they could’ve prosecuted you with independent evidence)
· [image: image1.png]


Counselman v. Hitchcock (US 1892): seemed say that transactional immunity is required to overcome the privilege against self-incrim right
· NOTE: many states still use transactional immunity, BUT witness CAN still be prosecuted in federal court under use-fruits!!!
· Use and derivative use (use & fruits) immunity:[image: image2.png]



· 18 USC § 6002: Transactional immunity is too broad

· No testimony or other info compelled under the order (or any info directly or indirectly derived from such testimony or other info) may be used against the witness in any criminal case EXCEPT a prosecution for perjury, false statement, or failing to comply with the order

· Plain English definition: Just don’t use the actual testimony of the witness, or any fruits of it!  If you can prosecute the witness for same crime (“transaction”) with your own independent evidence, then by all means, go ahead!
· Plus the witness can still be prosecuted for the stuff she actually testified about (i.e. the gov’t can still get her), IF she:
· 1) lied (perjury or false statements) or; 

· 2) failed to comply with the immunity order (i.e. didn’t fully answer the questions).

· Kastigar (1972): Upholds § 6002. Transactional immunity is NOT necessary to protect a witness; use & derivative use is fine. 

· Seems to overrule Counselman!

· After immunity is granted and a witness is compelled to testify, burden is on gov’t to prove that the evidence it proposes to use (to prosecute) is derived from a legit source wholly independent of compelled testimony
· Reasoning:

· The balance between gov’t need for testimony and citizen 5A protections is okey dokey!

· The State is in the same position it was in before; not a worse one.

· Dissent: even most honest P can’t be sure that huge # of employees in office are not somehow tainted by testimony use

· Has the gov’t used the testimony or the fruits from it?

· “Wall of Silence” can prove that it has not used the fruits (i.e. don’t use the same prosecutors or let them talk to each other about the testimony)

· Keep prosecutors exposed to testimony and prosecutors who bring new case separate

· DOJ Attorney’s Manual

· Schwimmer recommends wall of silence

· Harris: even if you use the same prosecutor, that doesn’t necessarily mean the gov’t used the testimony
· Example: State is using the fruits of immunized testimony when its witnesses watched the immunized testimony on television (Oliver North)

· Immunized testimony CANNOT be used for impeachment (NJ v Portash 1979)

· BUT if they lie, you can use immunized testimony for perjury, false statements, obstruction of justice (Apfelbaum 1980)

· Pillsbury Co. v. Conboy (US 1983): even though witness has been previously granted immunity in a criminal prosecution, he can STILL claim 5A privilege in a later CIVIL proceeding!
· Prior grant of immunity not sufficient protection against future proceedings
· Need a new immunity grant before he could be forced to answer (too easy to accidentally give different testimony which COULD be used)
· Hubbel: Act of production under immunity grant means that Ps can’t use CONTENTS of documents produced under use-fruits!!!
· Cops will not be interviewed about their own misconduct (i.e. shootings) until after an independent investigation has occurred. B/c cops are fired if they take the 5th = all of their statements are compelled! So, they would have to grant immunity, and then at trial would have to prove that all evidence came from an independent source, much easier to do when you haven’t interviewed them yet.

Waiver of the Privilege Against CTSI (Self-Incrimination)

· Voluntary testimony waives the privilege b/c by definition it is NOT compelled!
· Scope of waiver: Does taking the stand mean that everything you testify about is voluntary?

· Direct examination is considered voluntary (that’s the usual rule).

· Cross examination is ALSO usually voluntary, AS LONG AS the questions are “reasonably related” to the subjects covered by the direct testimony (includes inferences drawn from statements made upon direct) (US v Hearst 9th cir 1977)

· Witness can’t revoke waiver of privilege upon cross if cross is properly related to the scope of the direct, so CAN’T suddenly invoke 5A again (invalid invocation of privilege)

· Confessions: Testifying about the MANNER of confession does NOT waive the privilege, but testifying about the CONTENT does WAIVE!
· Manner: Calloway v. Wainwright (5th Cir): D saying on stand that his confession was coerced does NOT waive his rights to refuse to discuss substance of charges (likely contained in the confession itself)

· Substance: Hearst (9th Cir. 1977): testifying about being under duress at the time of a crime DID open the door to cross examination!!
· Waiver of privilege at guilty plea hearing:

· Mitchell v. US (US 1999): Guilty plea does NOT = Waiver of 5A privilege
· Facts: D plead guilty and admits to “some of” the conduct underlying the offense (drug quantity), and then did not testify at sentencing; the guilty plea did NOT waive her 5A right, so no adverse inference from the silence at sentencing could be made by judge
· Purpose of plea colloquy is to make sure that waiver of rights is VKI (protecting D!) - it’s supposed to be a “shield” for the D, not a “sword”

· When witness takes the stand to testify at trial, he is “putting matters into dispute;” thus other side has right to cross-examination on those issues and D can’t THEN invoke the privilege. As opposed to at a plea colloquy, where they are “taking matters out”!

· If person is compelled to self-incriminate but would go ahead and do it ANYWAY, he has waived his 5A right.

· Tax returns, talking to probation officer (no Miranda warnings required - person must know for self to invoke the right, or he waives it).

CONFESSIONS

Confessions

· They’re BAD: Escobedo (Goldberg): if system relies on confessions, then less reliable than one that relies on extrinsic evidence + subject to abuse
· Easy to resort to bullying and torture

· If we see some sort of right to a confession, then will push [too much] to get it

· False confessions

· Dr. Welner: false confessions are rare and young people are the most likely to confess (BUT not gang members b/c they mistrust police)

· Miranda warnings are not understood generally, esp. by adolescents

· Could a state create a per se rule allowing experts on false confessions? Yes.
· Lagrand (NY Ct App): courts must allow experts on false identification
· They’re GOOD! (Scalia): only protecting suspects against their own folly if protect people from accidentally confessing. 

· Procedural safeguards of Const are NOT there to set criminals free
· We should be glad when people take responsibility
3 Constitutional provisions regulate confessions
· 1) 5A privilege against self-incrimination
· for statements made during CUSTODIAL INTERROGATION
· Unless suspect makes a VKI waiver after receiving warnings
· 2) 6A right to counsel
· Determines admissibility of a confession from D who has been CHARGED
· 3) Due Process of 5th and 14th amends

· exclude involuntary confessions when 5A and 6A DO NOT APPLY

· **Note: this right is un-waivable, unlike Miranda & 6A right to counsel

· Also, If Miranda-faulty confession gets in through confession, can use dueP as alternate route to suppression

· US v. Murphy (6th Cir 1985): attacking D with a dog (and confession while being attacked) was NOT during custodial interrogation, but is involuntary under dueP

· DueP FACTORS (per Schaffer):

· 1. How reliable is the evidence?

· 2. What is the nature of the police conduct?

· 3. D’s characteristics (some cts say relevant, some say not)

· The old common law rule:

· Confessions obtained by inducements, promises, and threats are not admissible b/c unreliable (desire to prevent erroneous convictions)

· BUT: [image: image3.png]


Bram v .United States (1897): Departed from reliance on unreliability of confessions and focused on self-incrim clause (but after this, Congress didn’t rely on self-incrim again until Miranda)

· Ct didn’t use 5A privilege again to suppress use of confession in federal case again until 1964!!

DUE PROCESS INVOLUNTARINESS
Pre-Miranda DueP Invol.

· Brown v. Mississippi (1936): Confession induced by torture is a violation of due process. Incorporated 5A Due Process Clause!

· DueP requires that state action shall be consistent with fundamental principles of liberty & justice! (Incorporates 5A Due Process Clause against states)

· Trial is a mere pretence here where confessions obtained through violence

· Circumstances relevant to pre-Miranda involuntariness (case-by-case analysis of validity of confessions using totality of the circumstances. Balanced cops’ action and D’s experience/characteristics)

· Personal characteristics of the accused (NO MORE)
· Youthfulness, educational background, mental deficiency, naive versus veteran of criminal proceedings

· Could lead to well-educated person having higher standard to overcome for involuntariness

· Physical deprivation or mistreatment

· Severe brutality, denial of food or sleep
· If amenities given, then /less likely to rule as involuntary

· Psychological pressure

· Threats, humiliation, isolation, sustained interrogation, mob violence threat
· Incommunicado interrogation (denial of contact w/friends, family, lawyer) - Haley v. Ohio (US 1948)

· Rewards and inducements (possibly)

· Watts v. Indiana (1949): Confession that is a product of sustained pressure is not a free choice, BUT voluntary statement need not be volunteered!

· Warnings

· Considered the right to remain silent and right to a lawyer

· Criticisms of dueP voluntariness test:

· Too much litigation, too fact-intensive (approach each case anew)

· Results too inconsistent (SCOTUS only able to grant cert on death penalty cases and other special cases)

· Pressure and mixed message for the interrogator: simultaneous duty to put on pressure and to break off to avoid “breaking will” of interrogee.

· Spano v. New York (US 1959): Doctrinal bridge between dueP invol. and 6A

· Facts: young immigrant asked for a lawyer but was denied, then confessed

· SCOTUS: under totality of circum, this was involuntary. Taking into account the long interrogation, pressure of police, balanced with uneducated/emotionally unstable D, this clearly overbore D’s will.

· Reasoning: involuntary confessions are inherently untrustworthy

· 4 concurring justices: the issue here is the denial of the lawyer after having been indicted!! Should use 6th amend!

Post-Miranda DueP Involuntariness

· Rare and extreme cases → only time you’ll find involuntariness under DueP

· Usually a combination of these FACTORS: low IQ/mental problems, strain (drug withdrawal, wounded), promised treatment, deprivation (food, sleep, etc.)
· MUST have police misconduct!!! + NO independent reason for D to confess.
·  ALTERNATIVE standards for involuntariness:

· Prof. Grano formulation: any confession produced by interrogation pressures that a person of reasonable firmness, w/some of D’s characteristics, would not resist.

· Amar: confession is involuntary ONLY where police tactics are such as would force an innocent person to confess.  This would exclude force and threats of harm but permit trickery.

· The “Free Will Test”

· Posner (in Rutledge): ask whether the govt has made it impossible for the D to make a rational choice as to whether to confess.

· The police are allowed to play on a suspect's ignorance, anxieties, fears and uncertainties; just can't magnify these fears, etc. to the point where rational decision becomes impossible
· This was abandoned in Colorado v. Connelly

· Would be a very difficult test to litigate

· Extreme case where still voluntary: Astello (8th cir 2001): 18 year old boy interrogated, not allowed to talk with his mom, time constraints, played on emotions

· D knew his rights and understood consequences for committing the crime. 

· Questioned for less than 3 hours and not actually mistreated

· Court says D’s will NOT overborne, so not involuntary

· Deception/False promises
· Courts usually allow deceptive tactics, BUT continue to hold them to be relevant to due process inquiry
· they were prohibited under Bram, but courts do NOT follow Bram now

· Honest Promises v. False Promises

· Cops CAN lie about what they know about the person, but CANNOT lie about what they’re promising someone in the future
· Baldwin (7 Cir. 1995): Posner says false promises of lenience violate dueP, but a real promise by cop to suggest lenience to the DA is fine
· It is a DueP violation where there is a specific promise that D’s statement will NOT be used against him (immunity) or that he will get a specific benefit for confessing, AND then such a promise is NOT kept
· Leading interrogation manual (deceptive techniques recommended):

· Showing fake sympathy by acting like a friend

· Reducing the suspect’s feelings of guilt through lies

· Exaggerating the crime in an effort to get the suspect to negotiate OR in hopes of getting a denial which will indirectly inculpate
· Lying about evidence being so strong that the game is up

· Playing one co-D against another (prisoner’s dilemma!)

· BUT False Documentary Evidence = potentially dueP violation! (Deterrence)
· Florida v. Cayward (FL 1989): police fabricate scientific report for use as ploy in interrogation

· Held: confession is involuntary!! 

· Reasoning: 

· Intrinsic distinction between verbal assertions and manufactured documentation
· Tangible, official looking reports could too easily find their way into evidence at trial (practical worry) (potential of indefinite life of document)

· Threats of Physical Violence: NOT okay

· AZ v. Fulminante (1991) (5-4): Informant hinted that other inmates would not take kindly to the stepdaughter-killer (would beat him up), so offers “protection” if D confesses. It’s a threat b/c the informant is pretending to be an organized crime figure.

· Confession made to ward off threat of physical violence = involuntary
· Totality of the circumstances test

· 4 Dissenters think that “prison is prison,” so no coercion

· Focus is now on DETERRENCE of police misconduct!  
· Confession is still voluntary IF...
· D was going to confess anyway (Independent Reason for Confession)
· Green v. Scully (2d cir 1988)

· Facts:

· Tactics: NY detectives said they’d fry him, but no death penalty in NY!  Promised psychiatric help and lied that they had all the evidence. Good cop, bad cop, etc.

· **D’s behavior: D admitted that he was afraid he’d kill someone and he wanted to confess to get psychiatric help. 

· Holding: Presence of a direct or implied promise of help or leniency alone has NOT barred the admission of a confession. Promises do not require an analysis different form totality of the circumstances rule

· Reasoning: D had his OWN REASONS for confessing, so his will was not overborne.
· Cops did nothing wrong, so they can’t be deterred

· Colorado v. Connelly 1986: DueP focus is primarily on police misconduct rather than the suspect’s state of mind 
· Confession of murder when told by the voices in your head still counts as voluntary b/c there was no police misconduct
· Compare to Scully: Confession is okay even with police misconduct if there is an independent reason

· Holding: “Coercive police activity is a necessary predicate to the finding that a confession is NOT voluntary w/in the meaning of the dueP clause.” 

· On remand, lower ct had to determine if Miranda waiver was VKI.  The Miranda waiver standard (VKI) is harder to prove than dueP voluntariness.

· Reasoning: it’s all about police deterrence! So suppressing a statement in the absence of police coercion serves no purpose in enforcing const guarantees!!

· Would have to create a completely new const guarantee to sustain this claim, requiring “totally rational and properly motivated” confession in order to be voluntary.

· Dissent: this is about free will and reliability! State of mind should relate to totality of circum test for dueP involuntariness inquiry

· Posner AGAINST dissent (anti-free will test):

· Would exclude almost all fruits of custodial interrogation (incarcerated and undergoing questioning)

· Erving (10th Cir 1998): No DueP violation where your mom coerces you to confess, so long as the police didn’t do anything

· Deterrence rationale REPLACES the old “totality of the circumstances” test
· Rohrbach (8th cir 1987): Personal characteristics of D are constitutionally irrelevant absent proof of police coercion

· Coerced Confession of a Co-Defendant: Violation of the rights of the original D?

· Some courts say, “Yes, it’s a violation!”

· Some courts say, “Well, it’s a violation if the statement of the co-D was so coerced that it was unreliable.”

· Some courts say, “Generally we will not exclude, but we will reverse if the co-D was coerced to the point where his statement was completely unreliable AND it was the sole basis of the conviction.”

· Posner would say, “Nope, no violation!  D has no standing to challenge the fruits of the coercion of a co-D.”

· Posner also thinks reliability is not a good test because it can be established through independent corroboration.

· Impeachment Use of Involuntary Confessions:

· Miney v. AZ (1978): Involuntary confessions that violate 5A DueP CANNOT be used in impeachment!
· Interrogation techniques post-9/11: DueP involuntariness still applies in US Civilian Courts
· Includes water-boarding, forcing Muslim men to wear women’s clothing and to get naked in front of women, simulated dog attacks, jarring music and lighting, extended isolation, prolonged sleep deprivation, exposure to excessive cold, food deprivation.
· Abu Ali (4th cir 2008): Interrogation in Saudi Arabia, conducted in Arabic, D given a prayer rug and  Koran, and D began to confess after just 2 days → NOT involuntary! (Focus on accommodations/friendliness)

· In re Terrorist Bombing of US Embassies (2nd Cir 2008): confession was voluntary, even though incommunicado detention for 14 days
· Motivated to confess by desire to air his grievances in US court (focus on independent reason for confession)

· Fruit of the poisonous tree applies in torture cases, even when terrorism is at issue (Gailani)

· John Yoo: legal memoranda from DOJ office of legal counsel

· Applicable definition of torture: physical pain is not torture unless intended to be like organ failure or death; unconst to enforce laws against Pres; legal defense of necessity

· US military limited torture b/c forbidden! CIA (non-military) could use...

5th Amendment Privilege: MIRANDA (Custodial Interrogation)

· Miranda v. Arizona (US 1966) (5-4)

· Holdings:

· 1) Prosecution may NOT use statements (whether exculpatory OR inculpatory) stemming from custodial interrogation of a D unless they use Miranda procedural safeguards to secure the privilege against CTSI (based on 5A privilege against self-incrim)

· 2) “Custodial interrogation” = questioning initiated by law enforcement after a person is taken into custody or otherwise significantly deprived of freedom of action

· Custodial interrogation is always INHERENTLY COMPELLING, but warnings dispel the coercion
· 3) “Procedural Safeguards” = 

· Prior to any questioning, a person MUST be warned that:

· I.  You have the right to remain silent
· II.  Any statement can and will be used against you in court

· III.  You have the right to consult with a lawyer and have the lawyer present with you during the interrogation
· IV.  If you are indigent, a lawyer will be appointed for you.

· OR: other procedural safeguards that

· Inform the person of their right to remain silent

· Assure continuous opportunity to exercise that right

· **Note: Ct acknowledges that it cannot foresee whether alternatives to the warnings could be devised in the future; it says it might consider alternatives that are “at least equally effective”

· 4) Waiver must be voluntary, knowing & intelligent (VKI), BUT the mere fact that the D was talking doesn’t mean he has waived his rights!

· Shaffer paradox: !! Rights conferred are waivable in the absence of counsel despite SAME coercive environment

· Right to Counsel

· If D says at any time during questioning (even post-waiver) that wants to consult w/ a lawyer, questioning must STOP.

· Silence

· If D is alone (w/out a lawyer) at any time during questioning, and he says “don’t interrogate me,” questioning must STOP.
· How do you waive your 5A privilege?  Ct doesn’t really say.

· You can NOT waive until AFTER warnings have been given
· A waiver will NOT be presumed from silence or the later giving of a statement.

· Note: There may be some circumstances where, if a D has asserted his right to remain silent but has a lawyer present, and then talks, he might have waived his rights.

· Facts that suggest that there was NO waiver:

· lengthy interrogation

· incommunicado incarceration before the statement

· an eventual statement is proof that waiver was compelled!

· Burden of proving waiver is on the govt, and it’s “Heavy”

· 5) P may NOT make adverse comments about D exercising right or standing silent after warnings.

· Reasoning:

· Why custodial interrogation is compulsion:

· “work[s] to undermine individual’s will to resist and to compel him to speak where he would not otherwise do so freely”

· Psychologically-oriented

· Privacy means that we can never know what goes on in interrogation room

· Isolation and unfamiliarity of the surroundings 

· When D is removed from comfortable surroundings, less likely to assert his rights

· Many accepted police tactics would not rise to the level of dueP invol. but we still think they constitute compulsion.  For example...

· Display air of confidence in guilt
· Minimize seriousness of offense

· Show hostility

· Balancing: 

· Burden on P to give warnings is slight
· It’s worth it to save resources overall by not requiring a case-by-case analysis of whether each D knew rights. Is better to just require warnings in the first place.

· Right to counsel is not only for guilty people

· Right to counsel will increase reliability of statements to the police b/c having a lawyer there will help ensure this

· Clark dissent: This will hinder law enforcement. Majority has no empirical knowledge of how these warnings will work in practice.

· Dissent (3):

· This is nowhere in the 5th amendment!

· 5A does NOT forbid all pressure

· Why isn’t a waiver compelled too?

· No reason to think that cops won’t lie about waivers

· This will discourage confessions all together (this is just a deep distrust of confessions)

· Reasoning doesn’t make sense, b/c applying 6A precedents to 5A case

· Historically, self-incrimination is not about out-of-court statements 

· Should stick with voluntariness test

· There isn’t support for this in states (as opposed to Mapp v. Ohio, where about ½ the states already had that rule)

· There are other options: transcripts, observers to interrogations, etc.

· Dickerson v .US (2000): Miranda LIVES! Congress sucks.

· Strikes down 18 U.S.C. something: passed in 1968--confession shall be admissible in evidence if it is voluntarily given, and voluntariness is determined by totality of the circumstances. Warnings and counsel = factors in voluntary analysis.

· Express intent of Congress: overruling Miranda and returning to DP voluntariness standard

· SCOTUS SLAP-DOWN! Take that, Congress! Miranda is a constitutional decision! (not just prophylactic. Just kidding about all of our opinions saying otherwise...)

· BUT: Ct does NOT actually say that they are re-establishing an irrebuttable presumption of coercion (b/c they reaffirm the cases allowing the exceptions to Miranda)

· Schaffer: This omission leaves room to distinguish Miranda from due process involuntary confessions when it comes to exclusion.

· Reasons why Miranda is constitutional (not just supervisory for the fed courts):

· Applies to states as well as fed; therefore must be const

· SCOTUS does not hold supervisory power over courts of the several states.

· The fact that it’s been cut back on does not mean that it’s not constitutional, just normal changes to const law and dicta re: constitutionality. Just shows that constitutional rules are not immutable.

· Decisions which seemed to have relied on Miranda not being const rule are explicitly UPHELD: Quarles, Harris, Doyle, Roberson, Elstad.

· Stare decisis requires some special justification before we can change precedent--no special justification here

· Reliance--Miranda is embedded in police practice to the point that they’re part of our national culture

· Scalomas: Miranda was wrong when decided, no reason to uphold it now.

· “Anti-democratic power grabbing”; “sphinx of judicial arrogance”

· Ignores all of the language in other decision saying that Miranda is prophylactic

· Miranda is not supported by history or common sense

· Can get around stare decisis b/c was bad in the first place

· 5A does not require counsel

· Miranda is about “palpable hostility towards act of confession”

· Miranda bright line has not helped reduce judicial burden, b/c now there’s a bunch of litigation about Miranda, and we still have DP totality of the circumstances test in some cases

· Berkemer v. McCarty (US 1984): There is NO distinction between felonies and misdemeanors insofar as Miranda is concerned
· The principle purpose of Miranda is bright-line rule easiness in application

· would be undermined by lack of ability to tell at time of arrest whether P will charge a misdemeanor or felony
· investigations of misdemeanors can turn into more serious offenses as focus, etc.

· Eliza: One might argue that the situation is more coercive if it’s a felony, because there is more at stake for the suspect
Impeachment:
· Harris v. NY (1971): Miranda-defective statement CAN be admitted for purposes of impeaching credibility!

· Facts: t-shirt pocket with drugs in it sewn into bag; D says knows nothing about drugs at all

· Dickerson kept impeachment exception intact
· Balancing test: 

· There is sufficient deterrence in the rule that we can’t use this in case-in-chief already (this would only add marginal deterrence)

· Don’t want to convert “shield of Miranda” into “sword of perjury”

· Oregon v. Hass (US 1975): Same as Harris, but different type of Miranda violation (in Hass, the police ignored request for lawyer; in Harris police didn’t give warnings)

· COMPARE: Mincey v. AZ (1978): Involuntary confessions that violate 5A DP CANNOT be used in impeachment b/c of clear const basis for excluding (unreliable).

· Police training tape “Questioning Outside Miranda” advises police to collect statements that violate Miranda b/c can be used to impeach. 

· Seems to disprove the rationale in Harris that there is enough deterrence from not using them in case-in-chief

· Impeachment with prior silence:

· Standard evidentiary rules: D can be impeached with prior silence if a reasonable person would have spoken at the time (prior inconsistent statement)

· Doyle v. Ohio (1976): D was Mirandized and stayed silent. Then he took the stand and gave an exculpatory story. Ct instructed the jury that they could consider D’s silence in interrogation as it bore on his credibility as a witness.

· Holding: AFTER Miranda warnings are given, dueP prohibits the govt from using the D’s silence against him, even for impeachment purposes. (Due process violation in using Miranda silence!!)

· Greer v. Miller (US 1987): any error from P asking inappropriate question regarding silence of D at time of arrest and after arrest is cured by judge telling jury to disregard comment. (Limiting instruction when inappropriate question by P)
· Anderson v. Charles (1980): D waived Miranda rights and gave a statement to the police. Later, he gave a different statement at trial. P asked question about why he omitted something from his pre-trial statement. 

· HELD: B/c he waived his right and spoke, he CAN be asked about his silence as to a particular matter.
· Miranda promise that silence will NOT penalized does NOT apply where D spoke!!
· Pre-Arrest Silence:

· Jenkins v. Anderson (US 1980): impeachment use of pre-arrest silence does NOT violate 14A dueP! 

· Facts: D ran from law for 2 weeks before turning himself in; later says was self-defense; P uses pre-arrest silence as impeachment (inconsistent w/later story = people don’t run when self-defense)

· No gov’t action induced D’s choice to remain silent

· Stevens + Stewart dissent: goes back to evidentiary principles; should turn on the probative value of evidence. Not a constitutional issue.

· Post-Arrest, Pre-Miranda Silence: MAY be Used

· Fletcher v. Weir (US 1982): in the absence of Miranda, impeachment w/post-arrest silence was const permissible

· NOTE: US v. Frazier (8th Cir 2005): allowing the use of post-arrest, pre-Miranda silence in the govt’s case-in-chief!!
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· Inherent or Prophylactic? 2 Different Methods

· 1) You believe Miranda is inherent in the 5A CTSI right → exclude all fruits

· 2) You believe Miranda is prophylactic, just to enhance 5A...

· a) Balancing Test: Deterrence v. Cost of exclusion (loss of truth, guilty people running amok)

· NOTE: cop’s good faith may mean deterrence value is low
· b) Is the fruit CTSI?  (i.e. physical fruits are NOT)

· Justifications for limits on exclusion of fruits of Miranda violations: 

· Exclusion of fruit is only justified if there is a constitutional violation

· A violation of Miranda is not by itself a violation of 5A 

· Current justification: exclusion of fruits approved by Dickerson regardless of the fact that Miranda = Constitutional

· Michigan v. Tucker (US 1974): exclusion of reliable evidence is NOT required simply b/c it proceeded from a Miranda-defective confession
· Facts: D not told that he had right to counsel before giving info to the cops who then used that info to find a witness who implicated D.

· Reasoning:

· Balancing test: benefits of exclusion (deterrence of future Miranda violations) are not outweighed the costs of exclusion (loss of reliable evidence)

· Reliability: ONLY the person who confesses without proper warnings is unreliable.  All the people they find afterward (the fruits) are reliable, so we should use their testimony.

· Oregon v. Elstad (US 1985): Second confession is not tainted by the first Miranda-defective one!

· XXX Reasoning: 
· Miranda-defective confession leads to no actual infringement of the suspects constitutional rights; therefore case is not controlled by Wong Sun that the fruits of a constitutional violation must be suppressed 

· Rejected “cat out of the bag” theory

· Missouri v. Seibert (US 2004) (plurality): 

· Facts: Cops used a deliberate “question-first” or “two-stage” tactic (first get a Miranda-defective interrogation, and THEN midstream recitation of warnings)
· Holding: 

· 1) The deliberate two-step tactic violates Miranda (under multi-factor test)

· 2) There is a PRESUMPTION that when the first confession had NO warnings but the second one DID (the Elstad situation), that violates Miranda, UNLESS the PLURALITY multi-factor test demonstrates otherwise....

· completeness and detail of the questions and answers in the first round of interrogation

· overlapping content of the 2 statements

· timing and setting of the first and the second

· continuity of police personnel
· degree to which interrogator’s questions treated the second round as continuous
· Merely saying that prior confession could NOT be used in court is NOT enough to cure defect alone
· (US v. Stewart (7th Cir) says this majority test is a presumptive rule of exclusion, subject to a multi-factor test which can rebut the presumption)

· Reasoning:

· The entire goal of this approach is to render Miranda warning ineffective
· This approach is likely to mislead D and deprive D of knowledge about his rights (once a confession is made, it is reasonable for D to assume that the initial confession is admissible in court AND there is no more right to remain silent)

· Distinguish Elstad: 

· There was no real causal connection between the 2 admissions there (prior scope of confession was small)

· Good faith: the Miranda-defectiveness there was an accident, either due to oversight or confusion (v. intentional here)

· It was not really a coercive environment in Elstad

· **Kennedy Concurrence (5th vote, narrower test):

· Narrowest holding, so most often followed by state Cts

· Second confession should ONLY be excluded when the police use a deliberate AND do NOT take curative measures
· Curative Measures: designed to ensure that a reasonable person in the suspect’s shoes would understand that Miranda rights =
· Time b/w the two interrogations

· Warnings that earlier confession could not be used
· (Book’s phrasing of Kennedy test)

· A confession made AFTER a Miranda-defective confession will be PRESUMPTIVELY admissible UNLESS

· Officers acted in bad faith in not giving warnings before confession 1 AND
· Second confession proceeded directly from the first

· Breyer concurrence: Cts should exclude fruits of unwarned confession unless failure to warn is in good faith

· Cts already know how to apply “fruits” doctrine

· In practice, majority holding will function as “fruits” test

· Sco’Connor + Thomquist: Should analyze under voluntariness standard set out in Elstadt:

· If first confession is involuntary, then the ct must examine whether there is something sufficient to remove the taint of the first involuntary confession

· Distinguish from Elstad: officers refer to the first statement during the second interrogation

· Circuit split regarding whether to use Elstad or Seibert (Kennedy or plurality test)

· 2 Ways that Courts Can Go:

· 1) Seibert Plurality (not too popular)

· US v. Caper (2nd Cir 2010): court suppresses confession taken w/out warnings b/c cop had to rush off to another scene and didn’t want to waste time

· Majority uses plurality test from Seibert to suppress evidence (the “non-controlling objective test”)

· Objective test: whether the officer had an objectively legit reason for not giving warnings (much more evidence will be suppressed under this test)

· Dissent: No SUBJECTIVE intent by cop to undermine Miranda, so no violation.

· Should use controlling Kennedy subjective test from Seibert conc!

· Objective test → WAY too much evidence will be suppressed

· 2) Seibert Kennedy Concurrence (very popular!); if NOT bad faith, then Elstad applies (admit evidence)!
· US v. Patane (US 2004) (3 person plurality by CRAZY Thomas): 

· Holding: physical evidence derived from a Miranda-defective confession is admissible (no exclu rule), as long as voluntary
· Reasoning: Miranda rule protects against violations of the self-incrimination clause, which is not implicated by the introduction at trial of physical evidence  from voluntary statements resulting from Miranda-defective confession

· Miranda is prophylactic and it is not a violation of 5A privilege to not warn b/c Miranda is a trial right (textual reading of 5A)

· Physical evidence derived from a Miranda-defective confession is non-testimonial evidence resulting from voluntary statements = no violation!

· Miranda itself is an extension of a const right, so it should not be extended any further unless absolutely necessary

· Miranda is not violated when someone is not warned. It is ONLY violated when an unwarned confession is introduced at trial. The fruits of the unwarned confession don’t come from their admission at trial.

· Exclusion of unwarned statements alone gives sufficient deterrence
· This opinion is written like Dickerson was never written

· Kenonner concurrence (2): “I still believe in Miranda, but the fruits are not excluded.”

· Physical fruits are NOT testimonial therefore not about self-incrim

· No extra deterrence (cost-benefit)

· Soutevensburg dissent (3):

· This is incentivizing police to omit Miranda warnings to get physical evidence

· The 5A is worth the cost of exclusion

· Breyer dissent (I’m alone, so alone):

· Best rule = Seibert good faith rule: exclude fruits unless Miranda violation was good faith
Emergency Exception!

· New York v. Quarles (US 1984): gun lost in the supermarket in middle of night w/cops swarming it; innocent children will DIE!!

· Overriding considerations of public safety can justify an officer’s failure to provide Miranda warnings AND such unwarned confessions are admissible (including in govt’s case-in-chief)!

· Reasoning: 

· Original reasoning: Miranda is prophylactic, not constitutional

· Reasoning after Dickerson: NECESSITY exception.
· Guns are DANGEROUS!!

· Cost-benefit: The cost in Miranda is more guilty people going free, the cost here is potential death, so way worse

· Don’t want to deter suspect from telling cop where gun is hidden; the balance is off when public safety is involved.

· Don’t want cops to have to do a balancing in his head at the time (get gun or risk it so can have evidence?), so creating a bright line rule as a “workable guide” to officers

· O’Connor:

· Public safety exception is confusing and bad to bright line rule

· Gun should be admissible anyway b/c fruits are admissible (foreseeing Patane)

· Brarshall and Stevens: This isn’t a real emergency!  Let’s define emergency more narrowly.

· Limits of the Emergency Exception:  Does the D have access to a weapon?  Was this in public?

· Mobley (4th Cir 1994): NO Emergency

· Facts: D arrested in home (naked), cops do protective sweep (no one else around), but cops ask about location of gun in house (secured) w/out Miranda warning

· Question concerning the location of a gun in an empty house NOT within the public safety exception!!  There was no “immediate need”

· Jackson (1st Cir. 2008): NO Emergency

· Facts: D said a gun was in his fridge, but he was outside the house

· Holding: no emergency

· Liddel (8th Cir. 2008): Emergency
· Cops already had a gun but thought there might be more guns in the car, so asked, “Anything else we need to know?”

· Newton (2d Cir 2004): Asking WHY D needed the gun was NOT in the public safety exception, but asking about the location of the gun was

· How long does an emergency last? (If there are conceivably accomplices, could be ongoing)

· Needles: public safety threats!!

· Some circuits have said that cop can ask about needles without Miranda warnings before a pat down, so cop doesn’t get poked by needles (Carrillo 9th Cir, Lackey 10th Cir)

· National security:

· Underwear bomber questioned for 1 hour, then given warnings

· Fizel Shezahd questioned for 3 hours

· Severe threat outweighs any police deterrence, but would an exception for nat’l security swallow the rule?

What is Custody?

· Broadest: custody turns on whether a person is deprived of his freedom of action in any way (Miranda)

· Factors some circuits have considered:

· General (9th Cir)
· Language used 

· Extent to which D is confronted with evidence of guilt 

· Physical surroundings of interrogation 

· Duration of detention

· Degree of pressure applied to detain the individual

· Mitigating (8th cir)
· Whether suspect was informed at the time of questioning that the questioning was voluntary, that suspect was free to leave or request the officers to do so, OR that suspect was NOT under arrest 

· whether the suspect possessed unrestrained freedom of movement during questioning 

· whether the suspect initiated contact with authorities OR voluntarily acquiesced to official request to respond to questions
· Aggravating (8th cir)
· whether strong arm tactics or deceptive strategies were employed during questioning 

· whether the atmosphere of the questioning was police dominated
· whether the suspect was placed under arrest at termination of the questioning 

· Arrest = a type of custody (Orozco v. TX (US 1969))

· Sitting down at the kitchen table with IRS agents ≠ custody (Beckwith 1976)

· Sitting down in a restaurant in public without weapons ≠ custody (Courtney 5th cir 2006)

· Stansbury v. CA (US 1994): Officer’s subjective AND undisclosed view about whether the person is being interrogated is irrelevant to the question of whether the person is in custody
· Real test for custody: officer’s subjective view, if manifested to the suspect, can be a factor in determining if D is in custody or not (based on the effect of this manifestation on how a reasonable person would perceive his/her freedom to leave)

· Rejected lower court’s holding that a person is not in custody until he became a suspect

· See US v. Panak (6th Cir. 2009): Cop’s knowledge about evidence incriminating the suspect is “relevant” only if:
· 1) somehow manifested; AND

· 2) would’ve affected whether a reasonable person would feel free to leave

· Personal characteristics of D 
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Yarborough v Alvarado 2004: Doesn’t matter if D is really young.  Custody is determined by an objective test!!
· O’Connor concurrence: It’s hard to use age as a factor - what if D is 17 ½?

· Stinsburg and Brouter: this would have been custody even without regard to D’s age

· JDB v. North Carolina (2011) (5-4): Age IS a relevant factor to determining when D is in custody!
· Facts: D was pulled out of his 7th grade history class and interrogated in the principal’s office
· Test: 2 Questions (should be answered objectively)

· 1) What were the circumstances of the interrogation?

· 2) Would a reasonable person have felt free to leave?
· “Reasonable child” is objectively different from “reasonable adult” - less mature, bad decision-maker, impressionable

· Can ONLY use the “reasonable child” standard IF the cop knew or reasonably should have known the kid’s age
· What is a child?  7th grade certainly is.

· Reasoning:

· Miranda is not prophylactic!
· Risk of overpowering will to resist is even greater with kids

· A child’s age would affect how a reasonable person would perceive freedom to leave in certain circs

· This is self-evident to anyone who was once a child! and that’s EVERYONE

· Age is intertwined with situation; no adult is in 7th grade! (we hope!)

· Scalito & Thomberts Dissent: 

· Miranda is prophylactic!
· We’re supposed to ignore personal characteristics!!!!

· How can you tell 16 from 18?

· How is age different from IQ?  Cultural background?  Education?  Slippery slope argument

· Judges have no idea what it’s like to be kid!

· “Circumstances” could include “School” - no need to go into age

· Some minors are seasoned criminals

· The DueP invol. standard protects vulnerable people already
· Will lead to extensive litigation → administrative cost

· Mathis(1968): D interrogated in jail (imprisoned for an unrelated crime). This counts as custody and failure to give Miranda warnings violated constitutional rights
· BUT there is no per se rule that prisoners are always in custody for Miranda purposes!  Reasonable person test

· Question is whether prison officials’ conduct would cause a reasonable person to believe his freedom of movement had been further diminished
· Taking prisoner out of cell = further restraint?

· Garcia v. Singletary 11th cir 1994: not custody

· Chamberlain 8th Cir 1998: from cell → office = custody

· Individual questioned at a police station is NOT necessarily in custody!

· Oregon v Mathiason (1977): D went to the police station voluntarily, told he wasn’t under arrest, talked in an office, and D confessed. 

· This was NOT custody b/c he went voluntarily AND left the station without hindrance. 
· Brarshall with Stevens: He was a parolee!  This wasn’t really voluntary.

· CA v. Beheler (1983): Not custody because he agreed to go with police to the station and told he wasn’t under arrest.  Released after confession.

· Yarborough v. Alvarado (2004): teen brought to station by parents = not in custody.

· Meeting with probation officer = NOT custody

· MN v. Murphy (1984): Even though he gave incrim evidence as a condition of probation, it’s NOT custody!

· Brarshall and Stevens Dissent: Reasonable man wouldn’t have felt free to leave, since it was a condition of probation.

· Eliza’s take: Maybe this isn’t a downward departure from the status quo, since he has to do lots of things as a condition of probation?

· Terry stops are NOT custodial for Miranda purposes
· Berkemer v. McCarty (1984):

· Terry stops are brief, questioning is limited, detainee doesn’t have to respond, and D must be released after the stop
· ** The determination between stop and arrest also determines whether custody exists under Miranda. If stop becomes an arrest, Miranda applies (at least for the custody prong)! 

What is Interrogation?

· Volunteer statements/”Threshold” Confession (burst in & confess) = NOT barred
· Standard from the cases seems to be: Deliberate Elicitation (just like 6th amendment!)
· But it’s an objective test: If the cop reasonably should know and does it anyway.

· Focus is on cop’s behavior, NOT what a reasonable suspect would think.
· Courts tend to rule something is NOT interrogation if cops do it with every suspect.

· AS: Interrogation must contain an element of compulsion beyond what is inherent in custody
· Rhode Island v. Innis (1980)

· Test: Interrogation refers to...

· 1) Express Questioning
· 2) “Functional Equivalent” of Express Questioning

· Words or actions on the part of the police that the police should know are reasonably likely to elicit an incriminating response from the suspect (objective test!) 

· Good indicator: Were the cops being “evocative”?

· But footnote D: Subjective intent of cops is still relevant to show whether they were evocative (Schaffer: Illogical!) (It shows that the police practice was designed to elicit incriminating response.)

· The characteristics of the suspect ARE relevant, to the extent that they would demonstrate whether the cops can elicit a response (not what the suspect actually, subjectively, thought)

· “Incriminating response” = anything the prosecution may seek to introduce at trial

· Facts: D in the cop car, cops talk about how a little disabled child might find the gun and shoot herself accidentally, D confesses and leads them to the gun

· On these facts, NO interrogation; no way to know that this D would give an incriminating response.

· Brarshall Dissent: Here’s our test:

· Miranda should kick in whenever conduct is intended or likely to produce a response from a suspect in custody!
· On these facts, it was clearly interrogation.

· Stevens Dissent: Here’s my test:

· If a reasonable suspect would feel called upon to respond, it is the functional equivalent of a question.

· The court’s test, which focuses on the “reasonable cop,” gives an incentive to interrogate suspects who don’t look vulnerable

· AZ v. Mauro (1987) (5-4)

· Facts: Cops let a suspect talk to wife during a break in interrogation, but the cops had to be present in the room; Guy confessed to his wife and cops recorded it.

· Holding: NOT interrogation because elicitation was NOT purposeful.

· Brarshall and Stackmun: It was totally likely that the guy or his wife would make an incriminating statement!  If this wasn’t deliberate, it was the functional equivalent of deliberate.  (Rejection of the “deliberate” piece of the test)
· Appeals to the Welfare of Others ≠ Interrogation 

· Calisto (3d Cir 1988): Cops threaten that they’ll get an arrest warrant for the daughter, D says “don’t do that, it’s me you want!!”

· The remark was not directed at D

· It was the kind of remark normally made in such circums in carrying out cop-esque duties (we think this is a practical concern)

· Not made in a provocative manner

· **NOTE: If you believe that suspects do care about their loved ones, you might feel differently about whether this is interrogation

· Confronting Suspect with Incriminating Evidence CAN Be interrogation

· Edwards v. AZ (1981): Cops played a recorded statement of coD that incriminated D. This was interrogation!

· Payne (4th Cir 1992): It’s not always practical to make it a Miranda issue when cops present incriminating evidence. Cops do it all the time.

· Court is concerned about changing regular cop practices, so its reasoning is less about “deliberate elicitation” and more about practicality

· Direct Statements (usually = interrogation) v. Indirect Statements (not so much)
· A comment not even directed at a suspect is less likely to produce an incriminating response

· Example of indirect: cops talk among themselves, D overhears

· Soto (6th cir 1992): “What are you doing with crap like this when you have these two waiting for you at home?”

· This counts as impermissible interrogation b/c was directed at D, and elicited an incriminating response

· BOOKING EXCEPTION (“questions attendant to custody”)

· 3 potential rationales:

· Not compelled

· Not testimonial

· Not self-incriminating

· Some things that the courts usually find to be Booking Exceptions:

· “What’s your name?” = ALWAYS in the Booking Exception (2d Cir)

· fingerprinting

· transportation

· inventorying

· PA v. Muniz (1990): D failed sobriety test and stumbled over answers at a police booking center

· Securing biographical data necessary for booking/pre-trial services = NOT interrogation, even if it’s directed at the guy
· EXCEPT if the booking questions are actually “designed to elicit incriminating admissions” (Eliza: rigging the booking procedure)

· Explaining a procedure (here, breathalyzer) is NOT interrogation. (After Muniz, explaining procedures is always w/in booking exception, and asking if D understands the procedures is not interrogation either b/c necessarily attendant to explaining procedures)

· **Note: some of the answers Muniz gave were also found non-testimonial

· Marshall dissent: Booking exception will lead to lots of litigation and suck up a ton of judicial resources, which is the exact opposite of why we like the Miranda bright-line approach

· Booking Exception Designed to elicit incriminating response? FACTORS:
· 1) Proper administrative purpose for the question?

· “When and how did you get to the house with the drugs?” = NOT booking (6th Cir. 2008)

· Questions about gang affiliation/moniker for purpose of prisoner safety = Booking (9th Cir. 2006)

· 2) Asked by a cop who usually handles booking procedure?

· 3) Is the info necessary for booking purposes?

· “When and how did you get to the house with the drugs?” = NOT booking (6th Cir. 2008)

· No effort made to document the answers = NOT booking (6th Cir. 2008)

Does Miranda include Undercover Activity? NO

· IL v. Perkins (1990): Undercover activity NOT a Miranda issue. D had not been indicted so no 6A issue.

· Reasoning:

· Miranda not meant to protect suspects from boasting about their criminal activities in front of persons who they believe to be their cellmates
· Miranda was concerned with police pressure. If suspect does not even know that he is talking to a cop, there is no coercion!

· Premise of Miranda = coercion results from interaction b/w custody AND interrogation

· Questioning by captors, who appear to control suspect’s fate, creates pressures that can overcome D’s will

· Brennan concurrence: Undercover = trickery, therefore could raise DP claim (BUT: note that trickery per se does not violate 6A)

· Marshall dissent: this is a huge loophole to Miranda protections

How Complete and Accurate Must the Warnings Be?

· California v. Prysock (US 1981): Officers do NOT have to give the EXACT Miranda wording from the decision

· Facts: Warnings arguably suggested that the D could consult with a lawyer before questioning, but couldn’t have a lawyer appointed until after questioning

· Holding: The warnings given were fine.  Exact Miranda worded not needed, as long as the warnings give “sufficient info” and are not “misrepresentative”

· Reason: Miranda in particular says that law enforcement does NOT have to use exact words, just need to cover all of the ideas.

· Duckworth v. Eagan (US 1989) (5-4): 

· Facts: Warning (from a printed waiver form) said the guy could get a lawyer appointed “if and when” he went to court

· This gave the impression that the D couldn’t get an appointed lawyer before questioning - just a non-appointed guy to sit with him.

· Holding: no Miranda violation.

· Reasoning: This merely reflected accurate state procedures; the ct appoints lawyers, not the police (they have no duty to give a lawyer to D)

· Florida v. Powell (US 2010): 

· Facts: Miranda warning given by officers says that D can talk to lawyer BEFORE questioning and invoke that right at any time, including during questioning

· D argues that he thought this meant he had NO right for a lawyer to be present DURING questioning

· Holding: No Miranda violation.  Warnings were sufficiently “comprehensive and comprehensible.”

· There is NO requirement to give the clearest possible warnings.

· Reasoning: 

· It would be nonsensical for a D to think that he had to leave the room to find his lawyer every time he asked a question.

· Law enforcement has no incentive to circumvent Miranda by making ambiguous warnings; they don’t want extra litigation over this! 

· Jurisdiction/New Federalism side issue:

· D tries to argue that he has more rights under FL Constitution and that this case should be decided under FL law 

· SCOTUS says: FL Sup Ct did NOT decide the case on anything but federal Const; therefore, no “adequate independent ground.”  We review.

· There is a presumption that decided on federal law unless state court is explicit about it being decided under state ground (AND that state ground is diff from fed ground).

· Dissent (Steyer): 

· Naturally read, the warnings omit one of the Miranda requirements: telling the suspect he has a right to a lawyer DURING questioning

· It sounded like he only had one shot to ask the lawyer for advice

· Distinguishes Duckworth and Prysock, because didn’t omit a requirement
Questioning on foreign soil: does Miranda apply?

· In re Terrorist Bombings, US Embassies, East Africa (2nd Cir 2008): Miranda abroad.

· Facts: 

· Interrogation in Kenya, cooperation b/w Kenyan and US officials

· Warnings (on a printed form) said “You CAN have a lawyer appointed in the US, but we CAN’T guarantee you can get one here in Kenya!”

· Holding: 

· Miranda IS applicable to interrogation in a foreign country in which US agents participate 

· BUT the exact warnings given CAN be flexible depending on local circum/exigencies - These warnings were fine and “factually accurate.”

· Also: US officials have no affirmative obligation to beg the foreign country to find a lawyer for the D.
· Reasoning:

· Kenyan law was the controlling law under the circum, so the warning that no right on Kenya was factually accurate

· The purpose of Miranda is NOT to mislead the suspect (the warning really shouldn’t talk about US rights when they don’t apply)

· Foreign interrogators on foreign soil are NOT bound by Miranda (Kelly: good loophole for national security cases!)

· Citizenship and the location of interrogation is NOT RELEVANT to 5A - it’s about being in US courts!!

· US v Bin Laden (just reaffirming Terrorist Bombings)

· Miranda IS applicable to interrogation in a foreign country in which US agents participate 

· BUT the exact warnings given CAN be flexible depending on local circum/exigencies

Waiver of Miranda “Willy the Waiver Kitty!”[image: image6.png]



· Waiver must be VKI!

· Miranda: Cannot just assume waiver if:
· Silence in response to warnings

· Confession is eventually obtained

· North Carolina v. Butler (1979): Waiver must be VKI; Cts can infer waiver of Miranda rights from actions and words of person being interrogated, which would be inconsistent with requirement of waiver at the outset!!

· Written waiver helps to show waiver (though not necessary), just give sufficient evidence to show VKI

· 2 varieties of confession/waiver cases:

· W/W: Miranda = warnings and waiver
· WIIW: warning, invocation of rights, initiation, waiver
· Edwards v. AZ

· Concepts:

· Invocation: right to remain silent or right to counsel or both

· Lots of cases re: invocation and ambiguity

· Then look at who initiated the ultimate conversation
· And then, was there a waiver?
· Moran v. Burbine (US 1986): Two requirements for valid Miranda waiver:

· Voluntary (product of free and deliberate choice)

· Full awareness of:

· Nature of right being abandoned AND

· Consequences of the decision to abandon the right

· Even if there’s a valid Miranda waiver, confession CAN still be involuntary under dueP!
· Due P: US v. Syslo (8th Cir 2002): Miranda waiver was valid but confession was still involuntary under dueP standard

· Facts: mother being held, told that children will not be sent home w/family until mother confesses

· Miranda: Commonwealth v. Perry (PA 1977): even though warnings given, confession was involuntary under Miranda b/c D was in hospital in INTENSE pain
· Examples of Waiver Determinations:

· Tague v. LA (US 1980): Merely showing that officer read rights to D and then D confessed is NOT enough to show waiver!
· Contrast: Berghuis v. Thompkins (habeas case, 2010): Just speaking after silence = VKI Waiver!
· US v. Frankson (4th Cir 1996): valid waiver is found where it is apparent from suspect’s reaction after Miranda warnings given that he understood his rights
· Facts: D acknowledged his Miranda rights then gave a detailed confession (implied waiver)

· Banks (1996): Knowledge of criminal justice system can be used to show waiver

· Refusal to sign waiver form is NOT dispositive (just need to show cooperation after warnings given) (7th Cir)

· Intelligent: Capable of Understanding ANYTHING at all! (IQ, language, age)

· Smith v. Zant (11th Cir. 1989): Not intelligent waiver where D had IQ of 65, was under extreme stress, and rights were only read once, very quickly

· State needed to show that D was “capable of understanding” his Miranda rights

· US v. Garibay (9th Cir 1998): D could not understand Miranda warnings due to some lang barriers

· Rights would have been properly waived if D had been given warnings in his native language OR if D signed a written waiver form in English
· Intoxication = questionable

· Policy argument against: 

· Difficult to adjudicate

· Don’t want to give people an out for voluntary intoxication

· Knowing: Actually Understanding The Content of the Miranda Rights AND what D is surrendering

· Moran v. Burbine (US 1986): Lawyer trying to contact the D

· Knowing = full awareness of:

· Nature of right being abandoned AND

· Consequences of the decision to abandon the right

· Holding: The fact that D didn’t know that a lawyer was trying to contact him did NOT make his confession invalid

· Police intent does NOT matter - fact that they deliberately kept the lawyer away irrelevant!

· This is NOT the kind of trickery that can invalidate a waiver

· Even if the police deliberately kept lawyer away, this can’t have anything to do with D’s decision b/c he doesn’t know about it

· Police don’t have to warn D that the lawyer is trying to reach him

· This extra warning is too costly! (balancing!) Miranda specifically did not make actual presence of the lawyer necessary
· Counsel can NOT vicariously invoke 5A right

· Dissent: Exalts incommunicado interrogation, sanctions police deception, demeans right to counsel

· BUT Conn. v. Stoddart (Conn. 1988): Under New Federalism (state const law), waiver cannot be valid if D is not told of lawyer’s attempt to contact him. Abstract knowledge of counsel is different than knowing that a lawyer is actually trying to contact you

· Garibay: Knowing is whether the suspect actually understood the Miranda warnings (individualized)
· CO v. Spring (US 1987): A suspect’s awareness of all of the possible subjects of questioning in advance of interrogation is NOT required for waiver to be Knowing
· OR v. Elstad (1985): D argued that he should have been told that his confession was inadmissible. SCOTUS says NO. 

· Rejects “cat out of the bag theory”

· It’s impracticable b/c police won’t know if it’s invalid

· NO constitutional rule that need to know the full consequences of decision

· Miranda is good enough protection; just ask for a lawyer!

· Colorado v. Connelly (1986): Mentally ill “voice of God” guy may not have given a knowing waiver - that was remanded.

· Voluntary: Free Will is Not Overborne By Police

· Moran v. Burbine (US 1986): Voluntary = product of free and deliberate choice

· Colorado v. Connelly (1986): Voluntariness under Miranda just involves lack of police coercion, not on broad “free choice”. 

· Miranda waiver V (out of VKI) is THE SAME STANDARD as the due process voluntariness standard
· Colorado v. Sping (1987): Trickery can vitiate voluntariness, BUT trickery cannot be found through mere silence by cops/failure to warn D of all consequences
· Conditional Waiver: “I will confess subject to the following conditions...”

· Bottom Line: Ds can use conditional waivers, and they don’t waive the rest.

· CT v. Barrett (US 1987): The condition: I won’t allow a written statement!

· Facts: D understood his statements could be used; just a lil’ slow (made a dumb choice)

· Holding: Waiver was VKI because the police complied w/D’s conditions (no written statement was made). Ignorance is NO excuse.

· Brennan concurrence: IF thought that oral statement could not be used against him in court, then would be invalid.

· Bruni v. Lewis (9th Cir. 1988): Upheld condition: “I will answer whatever I see fit.”

· Soliz (9th Cir 1997): The condition: “I just want to talk about citizenship!”

· When the cops asked about non-citizenship stuff, it was excluded

· The conditional waiver was an unequivocal invocation of the right to silence for all subjects but the one that D said would talk about!
· Waiver After Invocation! (WIIW)

· Invoking Right to Silence (Was the invocation “unequivocal”?)

· Banks (7th cir 1996): Officers are not required to “scrupulously honor” D’s right to remain silent unless the suspect’s invocation of that right is unequivocal 

· “I don’t got nothing to say” could just be an expression of anger. Not an unequivocal invocation!

· Rambo: “Do you want to talk about this?” “NO.” This is an unequivocal invocation.

· Berghuis v. Thompkins (2010): D remained virtually silent for like 3 hours and then cop asked “Do you pray to God for shooting down the boy in cold blood?” and D said “yes” and cried tears of blood

· This is a habeas case - just looking for unreasonable lower court

· This was not an unequivocal invocation - SCOTUS adopts unequivocal standard!

· Held: A suspect who has received and understood the Miranda warnings, and has not invoked his Miranda rights, waives the right to remain silent by making an uncoerced statement to the police
· Miranda says “Heavy burden” on gov’t to prove D waived his right …. but this case kinda undermines it

· An uncoerced statement is a waiver (“implied waiver”)
· Totality TEST: can waive rights by silence AND course of conduct
· Dissent (Stinsburg & Brotomayor): 

· D invoked his right to remain silent by remaining silent! It makes no sense that you have to speak to be able to be silent.

· When do cops screw up right to silence? (Was it “scrupulously honored”?)

· Michigan v. Mosley (US 1975): 

· Facts: D invoked his right to silence, cops stop questioning, 2hrs later, cops give warnings again and question again about a diff crime

· Holding: 

· The Test: Was the right to silence “scrupulously honored”?

· Miranda invocation of right to silence is NOT a per se bar to resumption of questioning
· Factors:

· Immediately cease interrogation after invocation?

· Cops resumed questioning ONLY after passage of a significant period of time AND the provision of a fresh set of warnings?

· Cops restricted the 2nd interrogation to a crime that had NOT been a subject of the earlier interrogation?

· Reasoning:

· Miranda could NOT mean a complete bar on future interrogation
· Book Analysis: “Scrupulously honoring the invocation”

· Most important factor = cooling off period
· Multiple attempts to get suspect to talk are bad

· New Miranda warnings are good

· Example: US v Tyler (3d cir 1998): it is NOT scrupulously honoring to leave D in a room with all the gruesome evidence for hours
· US v. Kelly (8th Cir 2003): the invocation of the right to be silent must occur during custodial interrogation in order for D to have Miranda rights to invoke--Miranda ONLY applies during custodial interrogation
· Facts: D invocated right to silence during initial interview (not in custody), so cops did not have to honor the invocation during actual interrogation later

· Invoking Right to Counsel:

· How is right to counsel invoked?

· Davis v. US (US 1994): If there is an unclear invocation of the right to counsel, then it’s construed in favor of the police (as no invocation) (“suspect must clearly and unequivocally invoke the right to counsel” in order to trigger Edwards protections)

· Facts: “Maybe I should talk to a lawyer...” (NOT invocation)

· Alternate rule rejected by ct: if there is an ambiguous invocation, police must limit their questioning to clarifying whether D is invoking

· TEST for ambiguity: reasonable police officer would understand under the circumstances that this is request for an attorney
· Reasoning: 

· If ambiguous invocations qualified as invocation, then too burdensome for police

· Other rule would stop police from questioning Ds even if they didn’t actually want counsel present

· Even though police will take unfair advantage of
 some suspects, all that’s required under Miranda is the protection of warnings (sucks for you, if you’re inarticulate/scared)

· D must exercise his free will and invoke the right to get protection

· Stackmun, Souburg concurrence: After ambiguous invocation, should have to limit questioning to clarifying whether or not D wants a lawyer 

· It’s unfair to expect criminal suspects to be articulate b/c many of them: lack confident command of English lang, are ignorant, intimated or overwhelmed by process  

· “My daddy wants me to get a lawyer” = INSUFFICIENTLY specific

· “My lawyer told me to keep my mouth shut” = INSUFFICIENT

· Smith v. Illinois (1984): After D makes unambiguous request for counsel, if police keep questioning him and then he says ambiguous things, that does NOT cancel out the first, unambiguous request (police can’t use clarifying questions to add ambiguity later)

· Where nothing about request for counsel or the circum leading up to the request would render it ambiguous, all questioning MUST cease.

· Arizona v. Roberson (US 1988): invocation of right to counsel covers ANY crime
· Requesting counsel = saying that you are unable to cope with custodial interrogation. Questioning on ANY crime will only exacerbate the compulsion, which is not what we want

· Police CAN “fish” for initiation of conversation on separate crime as long as it’s not interrogation...

· Dissent Rennedy: 

· This is unnecessary and too restrictive of police (big issue of police from another juris showing up to interview suspect in custody in another juris...)

· Can’t presume that D wants counsel for all interrogations (only made decision re: one)

· Cop should be able to just read Miranda warnings again and ASK for D’s preference re: new crime

· Which right to counsel is invoked?

· McNeil v. Wilson (1991): When D asks for counsel at arraignment, that is an invocation of 6A right to counsel

· Initiation requirement of Edwards ONLY applies to 5A right to counsel, so police CAN try to initiate after 6A invocation (ask if D has “changed mind”)

· When D requests counsel at arraignment, there is NO automatic right to have a lawyer for later questioning

· D must invoke Miranda right to counsel during custodial interrogation to get a lawyer during questioning.
· Montejo v. LA: Can ONLY invoke 5A rights during custodial interrogation (and thus get Edwards initiation protection)

· Compare to Stevens dissent in McNeil, where he suggested that D could invoke 5A right at arraignment by specifying which right he was invoking (majority says NO, can’t invoke Miranda in advance of custodial interrogation setting)

· How long does the invocation last?

· Edwards v. Arizona (US 1981): after D invokes his right to counsel, a proper waiver can ONLY be found if he initiates the later conversation. (If D invokes his right to counsel, the police may not interrogate him while in custody unless he initiates the conversation AND voluntarily and knowingly waives his Miranda rights)

· Merely responding to cops’ questions is NOT enough to show waiver (cops are NOT allowed to continue to interrogate D after invocation)
· In order to violate invocation, cops must actually interrogate after invocation (Ex. - Innis: the officers’ conversation about the poor handicapped child was NOT interrogation)
· Minnick v. Mississippi (1990): 

· After invocation (of right to counsel), police-initiated interrogation can ONLY proceed if counsel is actually IN THE ROOM

· Reasoning:

· Want suspects not to be badgered by police officers. Prophylactic protection against police coercion

· Any other rule would screw up bright-line nature of Edwards rule
· Edwards is about stopping coercion: talking to a lawyer does NOT make suspect less malleable

· Scalinquist dissent: 

· After D consults with counsel, he knows that counsel is available and has a heightened awareness of his Miranda rights

· Majority rule goes beyond making sure that suspects know their rights, and focuses on “protecting suspects from their own folly”

· Court has no authority to do this 

· It’s wrong to use the const to set the guilty free! (Confessions rock!)

· Even where a confession is a mistake, we should be happy and welcome it

· Maryland v. Shatzer (US 2010): 

· Facts: prisoner is questioned in prison, invokes right to counsel; then new detective takes up case over 2 yrs later and questioned again (in prison)

· Holding: Edwards protection applies for 14 days. But after 14 days, the police can question D again.
· 14 day rule: it’s ok for judiciary to create this rule b/c Edwards was judicially created too + just a minor alteration to Edwards (not undermining bright line rule)
· Factors which made Edwards coercive:

· Cut off from normal life and companions
· If you can get back to your normal life, it’s less coercive! You can talk to your family! And you know that you can get counsel to stop later interrogation!

· Isolated, unfamiliar, police-dominated atmosphere
· Captors appear to control suspect’s fate
· Reasoning:

· If there is a break in custody sufficient to dissipate coercive effects, then NO more Edwards protecting needed! 

· First: figure out whether there actually was a break in custody. Then, apply 14-day rule. 

· Second round of questioning is MORE coercive if it is similar to Edwards

· Balancing diminished benefits v. increased costs (exclusion of actually voluntary confessions & voluntary confessions never gotten b/c police are deterred)

· Must put a limit on Edwards rule b/c w/out means that suspect is not questionable re: any crime, anywhere, any time

· We have LOTS of repeat offenders, so this would be DISASTER!

· Edwards protections ONLY apply where there is so much coercive pressure that confessions are likely to be involuntary most of the time
· Prison: lawful imprisonment does NOT create Miranda coercion

· Return to “normal” still exists: no longer isolated w/accusers, can visit w/people w/in 14 day period

· Edwards detentions are diff b/c: 

· Continued detention decision rests with the accusers

· Uncertainties of what final charges will face, whether will be convicted and what sentence will be

· Thomas concurrence: 

· Would limit Edwards to its facts

· Edwards = judicially created rule, therefore should maintain the closest fit between the rule and the 5A concerns that the rule seeks to protect

· Stevens concurrence: Should depend on concrete event, such as actually providing counsel.

· Each subsequent questioning would compound compulsion

· When the police don’t give counsel the first time, then suspect will start to think that has no real right to counsel, which could lead to a confession due to compulsion (he thinks this is the ONLY way to get cops to stop)

· Majority’s rule is extra-bad for suspects in prison--extra coercion (can’t get in touch w/family and lawyer w/in 14 days), w/in govt control, so will think interrogators have control over custody (and actually can affect parole hearings, etc.)

· Initiation: 

· Oregon v. Bradshaw (US 1983) (plurality):

· Facts: “Well, what’s going to happen to me know,” after invocation of right to counsel = initiation by D, and then continued conversation = VKI waiver

· this was NOT a necessary inquiry arising out of custody
· Plus, officer clearly took the question be an initiation when he said, “You don’t have to talk to me.”

· Plurality two-step analysis:

· 1.) Bright-line prophylactic safeguard of suspect initiation requirement

· 2.) Totality of the circumstances for VKI waiver 

· Situation where a question by D is NOT an initiation: when the question is so routine that it can NOT be said to represent a desire by D to generally discuss anything relating to the investigation (request for drink of water, request for telephone, etc.)

· Initiation =/= waiver! P still has burden to prove waiver!
· Construe ambiguity in favor of P!

· Lower courts consistently follow this rule

· Since P has high burden to prove VKI waiver standard, set the initiation standard low for P
· Dissent (Brarshall, Stackmun): This is not initiation; initiation should show a willingness to discuss the specific subject matter of the investigation

· Concurrence (Powell): the test for initiation should ALSO be totality of the circum (include initiation in the waiver analysis)

· Not initiation (per lower courts): asking, “Where are my children;” expressing a desire to keep belongings separate from co-D
6th Amendment: RIGHT TO COUNSEL

· 6A right to counsel is the FULL-BLOWN right to counsel (versus the 5A right to counsel, which is a limited right to counsel)

· 6A Right to Counsel automatically attaches at initiation of adversarial procedures or upon indictment. No need to invoke, but you can waive.

· In NYS (new federalism): 

· Right to counsel attaches when police get an arrest warrant
· AND can only waive right to counsel in presence of counsel

· Massiah (1964): “Deliberate Elicitation”

· Facts: D has been indicted & released on bail; co-D makes deal w/govt to put radio transmitter in car and then gets incriminating statements from D

· Holding: 6A violated b/c law enforcement deliberately elicited D’s incriminating statements without a lawyer present AFTER he was indicted and then tried to use his own words as evidence at trial
· Reasoning: It was an even bigger “imposition” b/c he didn’t know he was being interrogated (it would be too big a loophole to allow these secret interrogations without counsel)

· White, Clark, Harlan dissent: D was not prevented from consulting with counsel (had already consulted!), was not compelled, was not in custody, statements were voluntary

· This is a HUGE extension of 6A right! (Outside of trial)

·  **Note: Schaffer hates this case; thinks it is outlawing confessions altogether

· Johnson (5th Cir. 1992):  Rationale for Massiah rule = interference with parity (even playing field) required by 6A.  Once the adversarial process has started, a D wants his lawyer to act as his representative against the state.
· D is supposed to be on equal footing with the state by having the protections of his lawyer.
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Escobedo v. Illinois (US 1964) - Pre-Miranda
· Facts: D asked for lawyer, mother got one, but police don’t allow D to talk w/lawyer

· Holding: D has 6A right to counsel even when has not yet been formally charged (so violation in using his confession)

· “Focus” test: he was the “focus” of the criminal investigation

· Reasoning: 

· Police were focused on D (suspect) as prospective criminal defendant, so this ceased being a “general investigation”

· D then got right to counsel b/c he became the “accused”

· Functional approach (when a lawyer would be useful)

· BUT (Schaffer): a lawyer is ALWAYS useful!

· Dissent (4 person - Starlan and Clite (?) ): 6A right to counsel is ONLY applicable to formal judicial proceedings! If we grant counsel wherever counsel would be useful, there is no stopping point. 6A right to counsel is not about usefulness, it’s about adversarial proceeding.

· Moran v. Burbine (1986): OVERRULING/re-construing majority of Escobedo!!

· Facts: guy was being interrogated and was the focus of the investigation, but he wasn’t indicted; denied counsel

· Holding: 6A right to counsel does NOT attach prior to initiation of adversary criminal proceedings
· Brewer v. Williams (US 1977): 

· Facts: Mentally ill man killed little girl; right to counsel attached after arraignment; had lawyer where turned self in (Davenport), which was 200mi from charging district (Des Moines), where D had ANOTHER lawyer waiting. Both lawyers coordinated with police that D was not to be questioned. Police transport D and during that time give the Christian burial speech; D shows police to the body

· Holding: There was NO waiver in this case (the cops didn’t even try to get a waiver, and D clearly was relying heavily on attys)

· Reasoning:

· This was a deliberate attempt by police to get statements w/out attorney, even though D had been arraigned and had invoked his right to counsel under 6A!

· P has high burden to show intentional waiver of known right (VKI)

· No requirement that counsel is requested by D (just attaches at initiation of adversarial procedures)

· Presumption against waiver unless rebutted by P

· P must show both comprehension and relinquishment

· Ct is NOT saying that it’s impossible to waive right to counsel when counsel is not present; D simply did NOT do so in this case

· Stevens concurrence: Concern about state being dishonest/not honoring its promises. Allowing the state to not honor promises for a lawyer would undermine the importance of 6A

· Burger dissent: This was a valid waiver: D had been warned about right to counsel (and based on use of attys, CLEARLY knew his rights) and decided to talk w/o counsel anyway (no coercion and no interrogation here)

· Whackmun + Rehnquist: 

· Men usually intend to do what they do; he talked, so he intended to waive

· Majority’s rule seems to be that police violate Massiah whenever they do anything w/o counsel present and they have the subjective desire to obtain info

· This was NOT deliberate isolation, just transportation!

· US v. Gouveia (US 1984): inmate Ds can be put in admin detention for 19 & 8 months without violating right to counsel when the charges against them have not yet been brought

· 6th amend ONLY attaches at formal charging

· Deliberate Elicitation Standard:

· 6A prohibits govt agent from deliberately eliciting incriminating info from accused in the absence of counsel OR a waiver
· Bey v. Morton (3rd Cir 1997): guard on death row befriends prisoner who confesses to the crime and then his initial convictions are overturned; at retrial guard is allowed to testify to confessions b/c:

· Guard had no responsibility to elicit or report info and not working w/anyone who did

· No elicitation re: crime from guard (no intent to do so); also did not take any notes or recordings + did not disclose the confession to anyone for 5yrs + reluctantly gave testimony later

· Fellers v. US (US 2004): D indicted, then police show up at door and question in home

· Held: Questioning was deliberate elicitation--deliberate elicitation is different from interrogation

· Remanded to decide whether Elstad (no exclusion of fruits) applied to 6A

· ASchaff: The relevant precedent today would probably be Ventris, NOT Fellers remand

· Ventris uses the balancing test to determine if exclusion is appropriate (and ruled NOT to exclude for impeachment); would likely be similar balancing for fruits = NO exclusion for fruits
· Undercover Officers and State Agents (6A context)

· Unlike in 5A context, 6A applies to undercover agents (6A LIMITS when gov’t can use undercover agents! D doesn’t have to know that he’s talking to a cop for there to be a 6A violation!)

· United States v. Henry (1980): D’s cell mate was being paid to be a gov’t informant. He had been instructed not to elicit any info, but just to report on what D said about the robbery

· Holding: Informants working w/govt deliberately elicited statements from D = violation of 6A right! (“By intentionally creating a situation likely to induce D to make incriminating statements without the assistance of counsel, the gov’t violated D’s 6A right to counsel”)
· Extended Massiah by holing that 6A = violated when police deliberately create situation to induce D to make statements
· Factors:

· Informant was acting under instructions as a paid informant

· Informant seemed to be a fellow inmate

· D was in custody and under indictment at the time that he talked to informant

· There was no VKI waiver here, and prison adds to the coercive environment

· Even when informant claims that didn’t “try” to get info out, he should have known effects of questions)

· Whackmun dissent: Majority is extending Massiah to cover even negligent triggering to events resulting in disclosure 
· Rehnquist dissent: 

· No interference by govt w/D’s right to counsel; const-protected right relates to legal proceedings (not just conversations)! Any protection here would come from 5A only.

· Kuhlmann v. Wilson (US 1986): merely listening to D (and not eliciting answers) is NOT violation of 6A right! (NO deliberate elicitation!)

· Informant made just one remark (“that doesn’t sound too good”); more akin to a “passive recording device”

· US v. York (7th Cir 1991): no deliberate elicitation when informant responded with neutral comments to Ds story

· Informants are NOT required to risk revealing their status by refusing to participate in the natural flow of conversation
· Is the informant a state agent?

· U.S. v. Watson (D.C. Cir. 1990): Informant had worked for DEA before and gotten paid, was in regular contact w/DEA while he was in jail

· Held: NO 6A violation here b/c former DEA informant was not currently under orders from DEA to elicit info
· Informant was acting as an entrepreneur 

· Fact that informant hoped to make money does not make the gov’t responsible
· United States v. York (7th Cir. 1991): jailhouse plant WAS a state agent as a matter of law (promised reward and D was motivated by that promise)

· Continuing Investigations (crimes other than the one for which D is charged)

· Maine v. Moulton (US 1985): 

· Facts: D’s Co-D in car theft case wore a wire and tried to get D to talk about murder plot. D didn’t talk about murder plot, but did talk about car theft.

· Holding: Incriminating statements pertaining to pending charges are inadmissible at the trial of THOSE charges; notwithstanding the fact that the police were also investigating OTHER crimes, if, in obtaining the evidence, the state violated the 6A by knowingly circumventing the accused’s right to assistance of counsel
· Plain English: It doesn’t matter what crime the cops are asking about. Deliberate elicitation can come whenever officers should have known that their investigative tactics would lead to incriminating info from a charged D (even if charged for a different crime that seems connected to the first crime) in the absence of counsel

· Proof that officers should have known = deliberate elicitation (even where there is no specific intent)

· WhiteBurger and O’Conquist: Dissent: Deliberate elicitation should require bad faith

· AS: Could make an argument going the other way re: a plain view search

· WAIVER of 6A Protections

· Voluntariness: Brewer v. Williams: to prove waiver of 6A rights, P must show MORE than simply that the D rec’d warnings and then elected to speak

· Possible ways to show waiver (analogizing from Miranda): 

· Signing waiver form

· Answering some questions but not others

· High level of cooperation
· Extremely detailed and lengthy confession

· Knowingness/Intelligence: 

· Patterson v. IL (1988): D was indicted, received Miranda warnings, signed a waiver, and confessed, but never invoked right to counsel!

· Held: D was adequately informed of 6A rights during questioning when given Miranda warnings. When D waives Miranda right to counsel, D waives 6A right to counsel for questioning
· Reasonings: Lawyers do little during interrogation (tell D to be quiet) and it is more obvious to Ds what lawyers do at this stage than at trial

· B/c lawyer’s role during questioning is limited, it’s ok to have waiver be limited and easy
· Distinguishes this case from Faretta (below)

· Circumstances when there might be a valid waiver under Miranda but NOT under 6A

· It was a valid waiver under Miranda where D was not told that his lawyer was trying to contact him (Burbine); this would not be okay under 6A

· Undercover questioning would not violate Miranda (Perkins) but does violate 6A 

· Left open question of whether D is entitled to a warning that he has been indicted before 6A waiver can be found (“indictment warning”)

· Lower Cts have held that D can waive his 6A right w/o being warned that he is under indictment b/c “sweeping language of Patterson” indicated

· Brarshall and Stackmun dissent: Miranda warnings post indictment are not enough b/c lawyers do more than just say “be quiet” (lawyers will examine the indictment for legal sufficiency & negotiate a plea bargain!). D should be warned that he’s been indicted.

· Could argue that it should be harder to waive right to counsel b/c we value the interpositional role of counsel
· Faretta v. CA (1975): D needs to be given really extensive warnings before he can waive right to counsel at trial
· New Federlism: NJ rejected Patterson

· Waiver after invocation:

· 6A right may attach at the beginning of adversarial proceedings, but police can seek a waiver until D invokes during custodial proceedings (Montejo)
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 Michigan v. Jackson (US 1986): 
· Facts: D formally requested counsel at arraignment, then interrogated by police re: crime for which charged; Jackson did not initiate contact w/police, but signed a waiver form and confessed

· Held: Edwards governs waiver 6A rights! (overruled)

· Invalid waiver of 6A rights b/c not VKI and NO initiation

· Montejo v. LA (2009): 

· Facts: D waived Miranda rights then confesses; at prelim hearing, D is appointed counsel (though he did not request it); before meeting with layer, cops get D to write an apology letter and bring to the gun

· Holding: OVERRULES Jackson: Edwards does NOT govern 6A right to counsel cases, in that cops can initiate conversation after invocation
· Reasoning:

· There’s no causal connection between having a lawyer and involuntariness (no reason for Jackson presumption that involuntary confession if D has a lawyer), so we would be suppressing voluntary confessions!

· Balancing test: costs (hindering society’s interest in finding and convicting bad ppl) are way more significant than the few confessions that could be obtained coercively

· The “three layers of prophylaxis” (Miranda, Edwards, and Minnick) are sufficient to protect D 

· If these are sufficient to protect D pre-arraignment, no reason that they would be insufficient post-arraignment

· It’s okay that these cases only cover custodial interrogation b/c custodial interrogation is the time when D is most likely to be compelled

· Jackson deterred not only involuntary confessions, but also deterred police from trying to get voluntary confessions

· Stare decisis factors (for deciding whether to overturn prior decision): 

· antiquity of precedent

· Reliance interests at stake

· Whether decision is well-reasoned

· Stinsburg and Brouter dissent: The purposes of 5A and 6A are different and therefore they require different protections: 6A = counsel as barrier between D and state (should hold in all post-adversarial proceeding settings!)

· 6A Exclusionary Rule

· Confessions in violation of 6A are excluded from P’s case-in-chief
· Moulton dissent: 6th amend exclu rule should have a good faith exception

· SCOTUS has NOT decided whether fruits of a 6A defective interrogation are excluded

· Several commentators have argued that exclusion of fruits is required b/c violation of 6A right to counsel is not complete until the confession is admitted at trial. Only when evidence is admitted is the effectiveness of counsel impaired. (This distinguishes 6A violations from 4A violations, which are complete as soon as the intrusion occurs) 

· This argument is rejected in Kansas v. Ventris
· “Impeachment Exception”

· Kansas v. Ventris (2009)

· Facts: cops deliberately elicited info after D had been charged and admitted it was a Massiah violation

· Held: You CAN impeach someone with a Massiah- defective confession!

· Remedy for Massiah violation is the same as Miranda - exclusion from case-in-chief but allowed in for impeachment

· Reasoning: 

· You’re not denying D the right to counsel just by letting the prosecution introduce evidence of guilt. If you admit evidence that basically makes acquittal impossible, counsel can still do stuff - it just won’t really be able to acquit you! (but that’s okay b/c if you’re a criminal you should be in jail anyway! scalia scalia scalia)

· 6A in this context (violations outside of trial) is prophylactic rule = diff from pure trial right of 5A dueP (where NO admission of defective confessions, even for impeachment)

· Since this is a prophylactic rule, must use a BALANCING TEST! (Same results as for 4A and Miranda violations = exclusion from case-in-chief, but inclusion under impeachment)

· Side note: 6A right is offense-specific! There is NO deliberate elicitation standard when police want to talk to D about uncharged crime!
THE GRAND JURY

“No person shall be held to answer for a capital, or otherwise infamous crime, unless on a presentment or indictment of a Grand Jury...”
· Why do we have a grand jury? Because it’s in the 5A (but it’s not incorporated!)

· Historically

· interposition between sovereign/gov’t (“screening/buffer function”) and the people (protect the accused! see John Peter Zenger) - especially protect political dissidents

· quasi-prosecution (enforcement)

· colonial: administrative tasks, propose legislation

· form of political protest: often would refuse to indict under shitty laws 

· “Infamous!”: 5A requires a grand jury indictment for prosecution of “infamous crimes”

· Ex Parte Wilson (1885): “infamous” = can result in either hard labor or imprisonment in a penitentiary
· US v Armored Transport, Inc(9th Cir 1980): don’t need a GJ indictment for corporation convicted of antitrust felony since corporation is only subject to a fine

· US v Colt (7th cir 1997): no right to grand jury where statute authorized imprisonment in federal prison camp, but not in a federal penitentiary (highest security)

· Modern grand jury = “rubber stamp” for prosecution (investigate crimes and screen indictments)

How the Grand Jury Works

· Regular Grand Jury sits for 30 days; Special Grand Jury sits for 18 months and if they go over that, have empanel a new GJ and reread the testimony from 1st to them
· THEY ARE LOOKING FOR: ProbC to believe a crime was committed (Calandra 1974)

· Is this the same thing as “adequate basis”?  (that’s what Williams 1992 says)

· How it operates (In Re Motions of Dow Jones & Co DC Cir 1998)

· Witnesses (including custodians of docs)

· They report on a scheduled date

· They sit in the hallway

· They don’t have lawyers when they go into the grand jury room

· Are the ONLY people in room who are NOT sworn to secrecy
· No Judge

· BUT judicial proceedings may occur, when called upon, for: witness motion to move date or quash subpoena, privilege rulings, court order compelling witness participation, etc.

· 16-23 Grand Jurors who...

· summon witnesses and documents w/ subpoenas

· swear in the witnesses

· question the witnesses

· Model Grand Jury Charge (excerpts):

· Cannot judge the wisdom of laws, should issue indictment on PC even if you don’t like the law!! (undermining historical basis for grand juries)

· Navarro-Vargas 9th Cir 2005: this does not infringe on nullification power
· Independent body, not part of any branch of gov’t

· Should not consider punishment when deciding whether to indict

· Even where a person has been arrested during/after commission of a crime and magistrate has found PC, still have to be indicted by grand jury

· Can’t participate if you’re biased! (this means you definitely can’t be related by blood or marriage to D)

· Need to have at least 16 of 23 members present at all times (quorum)

· If info about a new crime other than the one charged by DA comes up during investigation, can pursue that crime

· GJ decides how many witnesses to hear.

· Witnesses can refuse to answer incriminating questions

· Witness can confer with lawyer outside of GJ room

· Hearsay CAN be a basis for an indictment

· Allowed to investigate diff crime, but can’t use govt $

· Secrecy Reasoning:

· Don’t want to allow person to escape or destroy evidence
· Prevent tampering, hurting witnesses

· Protect innocent person from public attention

· Protect the actual members of grand jury
· Want witnesses to come forward voluntarily and testify fully and frankly
· FEDERAL RULES OF CRIMINAL PROCEDURE  6  
· (b) Objections to Grand Jury or Grand Jurors

· (1): Gov’t or D may challenge grand jury on ground that it was not lawfully drawn, summoned, or selected

· (2): May also try to dismiss based on individual juror’s lack of legal qualification BUT Court can’t dismiss if there were 12 qualified juror that concurred

· (d) Who may be present

· (1): ONLY gov’t attorneys, witness being questions, interpreters, and a court reporter may be in the room during proceedings

· (2) During deliberations, ONLY jurors and any interpreter for hearing- or speech-impaired jurors

· ***(e) Recording & Disclosing Proceedings (Schaffer: Attys always refer to this!)

· (1): If the prosecution accidentally forgets to record the proceedings, the validity of the case is not affected.

· D is entitled to prior statements of witnesses, including prior statements before GJ

· (2): SECRECY: Ppl who must NOT disclose a matter occurring before grand jury:

· (i) Grand juror

· (ii) Interpreter

· (iii) Ct reporter

· (iv) Operator of a recording device

· (v) Person who transcribes recorded testimony

· (vi) Atty for the govt
· Bill Clinton: OIC (gov agency) stated that they thought Clinton lied during GJ proceedings

· DC Cir said it’s not a violation of 6e because...

· 1) “Internal deliberations of prosecutors that do not directly affect grand jury proceedings are not rule 6e material”

· 2) It wasn’t “a matter occurring before the grand jury” (disclosure of the content of witness testimony)

· 3) It was public knowledge that Clinton would testify (note: otherwise, disclosing his name as a witness would be a violation)

· (vii) Person to whom disclosure is made under exceptions

· **NOTE: This does NOT include Witnesses!  They can talk!

· State can NOT impose silence on witnesses:
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Butterworth v. Smith: FL law struck down by SCOTUS struck down on 1A grounds

· (3) Exceptions to Secrecy

· (A) Disclosure of a grand jury matter may be made to

· (i) att’y for gov’t for use in performing att’y duties
· (ii) any gov’t personnel for enforcing fed law

· (C)  Att’y for gov’t may disclose any GJ matter to another federal grand jury
· (D) Att’y for gov’t may disclose any GJ matter involving foreign intelligence, counterintelligence to any federal law enforcement/national defense/national security official (Patriot Act) when threat of attack, domestic insurgency, spies

· (E) Judge can authorize disclosure (and get rid of secrecy): 

· (i) in connection with judicial proceeding
· (ii) at D’s request if there’s possible ground for dismissal (because of something that happened before the GJ)

· (iii) at request of P for official criminal investigation
· (6): Sealed indictment possible (so D doesn’t know)

· (7) Contempt: Rule 6 violation is punishable by contempt of ct.

Discriminatory Selection of Grand Jurors:

· Rose v. Mitchell (1979): Racially discriminatory selection of grand jurors is grounds for setting aside a criminal conviction (!), even where D has been found guilty beyond a reasonable doubt by a properly constituted petit jury
· This includes systematic exclusion of jurors based on discrim (EP violation) (Morgan 6 Cir)

· Hobby (1984): Discriminatory selection of grand jury foreperson is not grounds for setting aside a conviction (forepersons don’t play a huge role)

Relationship of the Grand Jury to the Prosecution and the Ct (Independence!):

· US v. Chanen (9th Cir 1977): Prosecution CAN keep impaneling grand juries over and over again until gets indictment
· BUT judge CAN intervene if there’s a “clear basis in fact and law” for doing so
· Court can dismiss indictment for...

· Prosecutorial misconduct: Overbearing the WILL of the GJ

· 5th Cir (McKenzie): Will ONLY quash indictment b/c of prosecutorial misconduct IF the misconduct amounted to “overbearing the will of the grand jury”

· Saying in summation that evidence shows D is guilty is NOT enough to overbear will of jury

· DA said to GJ, “This evidence proves the D is guilty.”  Court said: NOT misconduct!  It’s fine.

· Faulty indictment (not listing all elements of the crime, etc.)

· Strouse 5th Cir: Ct can’t dismiss indictment based on perjury UNLESS P knew that the testimony was perjured
· Reasoning: don’t want to create tons of side hearings to screw up efficiency of grand jury

· Reason: Judicial system should interfere as little as possible! (ONLY allowed to exercise supervisory role; separation of powers!)

· Role of the Prosecutor:

· Legal advisor to grand jury

· Presents evidence to grand jury

· May negate grand jury’s decision to return an indictment by refusing to sign the indictment or by dismissing the charges (or by impaneling another grand jury!)

· New federalism: NYS = Ps can only re-present to grand jury after no indictment found first time with court approval

· Other possibilities: could only re-indict when there’s new evidence, could have a bright line rule (no more than three times, e.g.), could require a certain passage of time

Evidence Before the GJ:

· Costello (1956): Grand Jury indictment CAN be based ONLY on evidence not admissible at trial (like hearsay and illegally-seized evidence!)

· Reasoning:

· Prevent delays
· Constitution doesn’t say anything about GJ evidence

· Laypeople shouldn’t be burdened by evidentiary rules

· Arguments in support of the Costello rule

· GJ’s function is investigative; inadmissible evidence has probative value
· Evidentiary rules are designed to ensure fairness only in adversary proceedings; prosecutor obvi won’t object to her own evidence

· Any misleading effect of the inadmissible evidence will be remedied by not being in the trial

· Don’t want to burden laypeople and the efficiency of grand jury proceedings

· US v. Mechanik (US 1986): challenge to indictment based upon Prosecutorial misconduct does NOT overturn conviction at fairly conducted trial
· See above: As long as it’s before conviction, you can still dismiss on this ground
· Illegally Seized Evidence: Calandra (1974): Grand jury indictment can be based on illegally seized evidence

· Reasoning:

· Exclusion would unduly interfere with the effective and expeditious discharge of GJ duties. 

· There’s enough deterrence of illegal police activity by excluding from trial.

· Exculpatory Evidence: 

· US v. Williams (1992) (5-4): P does NOT have to present exculpatory evidence to GJ

· Cts are not allowed to preside over grand juries

· Grand juries never have to consider any evidence (can say that they’ve had enough for case at any time), it doesn’t make sense to require P to turn over evidence

· If required a “balanced” assessment, then D would have to be able to present evidence, and would just be another adversary proceeding
· Dissent (4): P has duty to refrain from improper methods

· DOJ Manual: Ps must hand over exculpatory evidence to the GJ!

· **States might have different views on this issue

· NY: indictment must be based on sufficient quantity of admissible evidence. Can still present other evidence, but must have PC to indict independent of the inadmissible evidence (to get at the evidence, must make a motion for judge to inspect all info and dismiss indictment, rarely granted)

Grand Jury’s Powers of Investigation (Subpoena Power)
· Summary of Limits on GJ Subpoenas: When can they be challenged OR quashed?

· Fed. R. of Crim. Pro 17(c): if compliance would be “unreasonable or oppressive”

· If it violates certain privileges (atty/client, 5A, etc)

· BUT burden is on witness & he may have to litigate to claim the privilege.

· Prosecutor “taint teams” try to avoid this challenge by separating privileged documents from the get-go. Could also appoint special master to go through docs.

· 17(c) and R. Enterprises: If the info sought is totally irrelevant to the general subject of the proceedings
· Subpoena Power to obtain info is BROAD

· Branzberg (1972): grand jury has right to disclosure of journalist sources
· NY Times reporter who covered Black Panther party had to testify, EVEN IF the grand jury would destroy witness’s ability to function as a reporter and EVEN IF answering didn’t do any real good 

· Powell concurrence (5th vote): Case by case balancing test when assertion of privilege is made by witness

· Challenge grand jury subpoenas using this! (At least try...)

· Pres Clinton investigation: Lewinsky’s bookstore purchase was valid subject of subpoena, despite 1A right issue

· CIA leak case:

· Argued that subpoena should be quashed b/c Powell concurrence and b/c common law privilege protecting press’ sources

· DC Cir: 3 judges. All rejected reporter’s claim:

· 1 Judge: No common law priviledge, SCOTUS rejected this in Branzberg

· 1 Judge: There is a common law privilege, but on the facts of this case, the gravity of the crime outweighs the claim (only low news value of source info)

· 1 Judge: Disagreed with both of the above

· Some states responded by enacting shield laws to provide greater protections for journalists who have been subpoenaed

· Note: D may be able to subpoena reporter info under compulsory process const right (NY Ct App: People v. Combest)

· Nixon (1974): grand jury has right to communications protected by executive privilege
· Protective orders in civil case

· Grand jury can get subpoena based on a “hint of suspicion” or on the basis of P speculation!

· Grand jury has subpoena power for its juris (fed = nationwide; state = statewide), which means HUGE $ and time BURDEN on witness called to testify!

· The personal sacrifices of witnesses = their contribution to justice!

· Fed R. Crim P 17(c): Subpoena can be quashed if compliance would be “unreasonable or oppressive”

· US v. Dionisio (US 1973): # of witnesses called by grand jury is irrelevant. Grand jury can collect as much cumulative evidence as they’d like.  Cattle Call!
· Marshall dissent: Reasonableness test (stigma can attach to grand jury testimony): Govt required to establish that investigation is (1) authorized, (2) is permissible under Const, (3) evidence sought is relevant, (4) request is adequate but not excessive for the purposes of the inquiry (HOW knows?)

· Interrogating D attys

· Grand jury CAN ask D atty about anything not protected by atty/client privilege, including fee arrangements 

· There’s no 6A right problem b/c D not formally charged
· Doesn’t matter that this might chill relationship or lead to disqualification of the atty (b/c can later be forced to be witness against own client)!

· Presumption that grand jury is acting in good faith (open Q: can it be rebutted?)

· BUT some States’ ethical rules (and the ABA Model Professional Code of Conduct) DO prohibit P from subpoena’ing D atty w/o prior court approval (without first making a showing of relevance and lack of reasonable alternative sources for fee info). 

· BUT, can’t be enforced b/c just ethical rules. AND has been held in one case to be invalid rule b/c encroaches on grand jury prerogatives.

· Minimal limits on grand jury subpoenas:

· US v. Nixon: a TRIAL subpoena must satisfy a 3-pronged test (relevancy, admissibility, specificity)

· US v. R. Enterprises, Inc (US 1991): This 3-pronged test does NOT apply to grand jury subpoenas! TEST: NO reasonable possibility that the category of materials that the gov’t seeks will produce info relevant to the general subject of the grand jury’s investigation.
· The whole point of grand juries collecting evidence is to find out whether there is PC.  So gov’t can’t request that they show evidence demonstrating PC for subpoenas!  Illogical.

· Plus, would lead to procedural delays.

· Plus, test is illogical

· Admissibility: everything is admissible before GJ

· Relevancy: How would we know whether it’s relevant?

· Marshall + Stackmun concurrence: Reasonableness of subpoena should be judged based on burdensomeness of producing relevant info

· Fed R. Crim P 17(c): Subpoena can be quashed if compliance would be “unreasonable OR oppressive”
· “Unreasonable” = ONLY if there is no reasonable possibility that the category of materials Govt seeks will produce info relevant to the general subject of the grand jury’s investigation

· This is almost impossible to enforce b/c witness will have NO idea what govt’s purpose in seeking info is (court suggested in camera proceeding)

· Being a witness in a grand jury proceeding

· Witness will not be told why they are being called, what the purpose of the inquiry is, whether they are suspected of criminal wrongdoing.

· Have no right to counsel in room, but can stop answering questions, leave room and talk to counsel at any point

· Witnesses are legally required answer all questions (except if CTSI)

· Leading questions are allowed

· DOJ Atty Manual Guidelines:

· Witness should be advised of:

· General subject matter of the grand jury’s inquiry

· That the witness has the right to refuse to answer when it would tend to incriminate

· That any answers may be used against him
· That he may step outside of the witness room and consult with counsel

· Targets should be told that they’re targets; if they refuse to talk, then only subpoena after grand jury and P says is ok too
· BUT: No private right of action against violation of DOJ warnings (just internal and confidential discipline)

· Note: GJ proceedings do NOT = custodial interrogation, so NO requirement that Miranda rights must be read!!
Counsel in the Grand Jury Room

· Conn v. Gabbert (1999): NO right to counsel in GJ room. 

· Can step outside of room and talk to counsel (BUT, there is no SCOTUS holding saying that there is a right to have counsel outside the GJ room)

· Some states DO allow counsel into GJ room to accompany witnesses

· Why do we not want counsel in the room? (Fed Govt does NOT allow)

· Loss of spontaneity of testimony

· Transforms GJ proceedings into adversary proceedings
· Loss of secrecy → “chilling” effect on witness cooperation

· Could pose a problem where one lawyer represents a whole bunch of organized crime people (if one doesn't bring lawyer then tip-off to others that he’s cooperating)

· Potential issue: what about indigent witnesses? Would you have to appoint a lawyer?

· Why might we want a lawyer in GJ room?

· Speeds the process b/c witness doesn’t have to step outside after every question

· Having counsel in the room promotes better understanding of GJ proceedings w/in the bar. When the mystery is gone, so is the distrust.

· **Practical tip for GJ: If witness refuses to talk, send her out to talk to her atty in the hall before seeking a contempt citation from the judge!  Might save some serious time.

Reforms? 

· ABA Criminal Justice Section Committee on Grand Jury:

· Witness should have right to counsel in GJ room during questioning (but not allowed to take part!)

· Prosecutors have to disclose exculpatory evidence

· Prosecutor can’t present evidence that’s inadmissible at trial

· Target of GJ investigation has right to testify and present evidence

· Witnesses have right to a transcript

· GJ won’t name a person as an unindicted coconspirator to a criminal conspiracy

· Laurie Levinson: 

· Grand jurors should be told that they have the right to nullify (not return an indictment even when there’s ProbC)

· Fed Ps are not directly accountable to a constituency
· National agenda may not take into account the needs of a particular community

· Nullification will benefit Ps in the long run b/c there will be greater moral authority behind the charges that Ps to bring

· BUT if GJ nullifies, P could just empanel another GJ...Navarro-Vargas (9th cir 2005): GJ has the power to nullify but NOT a right!
States Without Grand Juries

· Prosecutor files an “information” and submits it to a judge for review

· About half the States do it this way
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The Strickland Test
**Note: In practice, courts skip the first prong of the test and proceed to prejudice analysis.

· Powell v. Alabama (1932): Right to counsel means the right to reasonably effective counsel

· Strickland v. Washington (1984): Death sentence case

· Test for Ineffective Assistance of Counsel (“actual” ineffectiveness: whether counsel’s conduct so undermined the proper functioning of the adversarial process that could not have come to a just result):

· Deficient Performance (must fall under objective standards of reasonableness)

· D has to allege the specific deficiency, and then Ct will look at totality of circumstances to see if the act was unreasonable

· Presumption that performance was not deficient: highly deferential to D’s atty

· Prejudice (as a result of deficient performance) → deprivation of right to a fair trial

· Deficient Performance: 

· List of defense attorney’s duties (non-exhaustive)

· Loyalty: avoid conflicts of interest
· Advocate the D’s cause

· Consult with the D on important decisions

· Keep the D informed of important developments

· Bring to bear the “skill and knowledge” required for reliable adversarial trial

· this includes duty to investigate
· Duty to investigate: Strategic choices are fine.
· Decisions made AFTER full investigation are virtually unchallengeable

· Decisions made after less than full investigation are reasonable to the extent that the decision to stop investigating was reasonable

· Prejudice

· Presumptions of prejudice...

· Govt interference can = “constructive” denial of assistance 

· ex. barring atty-client consultation, bar on summation, forcing D to be first witness in D case, barring direct examination of D

· LIMITED presumption of prejudice: conflict of interest
· not quite per se because D still has to prove his atty “actively represented conflicting interests” AND it “adversely affected his atty’s performance”

· Proving Prejudice

· D must show that there is a reasonable probability that, but for counsel’s unprofessional errors, the result of the proceedings would have been different
· That is, absent the errors, is there a reasonable probability that the fact finder would have had a reasonable doubt respecting guilt?

· “Result” that would’ve been different = guilt/innocence OR length of sentence

· Hill v. Lockhart: D rejected 9 years plea in the past, b/c lawyer advised him to take a different plea deal and he would get 6 years. But then he ended up actually getting 9 years! that’s prejudice

· Standards rejected

· “some conceivable effect on the outcome” = too lenient

· “more likely than not altered the outcome” = too strict (this is the “newly discovered evidence” standard)

· Strength of the Prosecution’s Case is a factor: the weaker the case, the more likely the court will find prejudice
· Marshall dissent:

· Performance standard is too malleable (can vary according to juris, socio-economic status). Prefers standard of “significant difference” as to whether D is convicted

· Problems with the prejudice standard:

· Always hard to tell whether D would have fared better if his lawyer had been competent

· Guarantee of right to counsel is not only to prevent convictions of innocent people, also functions to ensure that convictions are obtained through fundamentally fair procedures

· In practice, this ends up finding IAC where counsel affirmatively does something wrong, but ignores problems caused by omissions
· NOTE: IAC jurisprudence is NOT about improving quality of the bar
· People v. Benavento (1998) --NY standard for IAC

· Whether D would have been acquitted is relevant but not dispositive
· Standard = Must examine whether counsel’s actions prejudiced D’s right to a fair trial

· Potential IAC Claim: Motions frequently made asking for new trial based on newly discovered evidence (tough standard to meet):

· Is the evidence newly discovered?

· Could it have been discovered with reasonable diligence?
· This could become ineffective assistance of counsel

· The standard here is MORE likely than not here b/c presumptively fair trial means that interest in finality is STRONG
· BUT Strickland retreats from this high standard for IAC b/c think that unfair trial, so finality interests not as strong

What is effective?  What isn’t?

· IAC can arise at ANY stage in criminal proceeding (pleading - to plead guilty or to not plead guilty; at trial - coherent adequate trial strategy, opening, cross, case-in-chief, summation; sentencing; appeal)

· EAC (Cases where counsel was effective)

· Stewart v. Dugger (11th Cir 1988): counsel’s decision to re-argue innocence at capital sentencing hearing = good enough!

· STRATEGY (See Duty to Investigate)

· Darden v. Wainwright (1986): D counsel failed to introduce any mitigating evidence apart from a plea for mercy. BUT any evidence he could have presented would have opened the door to P producing harmful counter-evidence

· Wong v. Belmontes (2009): Have to consider not only whether D should have produced more mitigating evidence, but also whether more mitigation would have opened the door to aggravating evidence
· Facts: D counsel presented some but not a lot of mitigating evidence, b/c didn’t want to open the door to prior murder conviction

· Prejudice: Must show reasonable probability that jury would reject capital sentence after weighing entire body of mitigating evidence that atty could have presented against entire body of aggravating evidence, including evidence of other murder

· Stringer v. Jackson (5th Cir. 1988): failure to present mitigating evidence
· People v. Russell (1988): failure to move to suppress evidence
· Brown v. Dixon (4 Cir 1989): arguing inconsistent defenses

· Rogers-Bey v. Lane (7th Cir 1990): inculpating the D (make him seem guiltier) in order to impeach P witness
· US v. Guerrero (7th Cir. 1991): Arguing the D was in a different drug conspiracy

· Warner v. Ford (11th Cir. 1985): strategy of silence in multi-D case w/overwhelming P evidence 

· Willis v. Newsome 11th cir 1985: Failing to obtain an autopsy b/c defense was built entirely on the theory that P failed to prove appellant guilty beyond a reasonable doubt and b/c counsel was worried about exhumation of body. The only doubt was over the body, and D atty wanted to preserve doubt.

· Jones v. Page(7th cir 1996): B-I-T-C-H necklace case. It’s legit to disallow a witness from testifying if she’s being inappropriate.

· “Save him for science” argument (see Gacy v. Welborn 7th Cir. 1993, Waters v. Thomas 11th Cir. 1995)

· IAC (Cases where counsel was ineffective)
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Feretta v. CA: D has 6A right to represent self (pro se); if back-up counsel unduly interferes, then D can get a reversal!

· Caro v. Calderon (9th Cir. 1999): atty didn’t notify the shrink evaluating the D that he had organic brain damage from toxic chemicals (whoops!)

· Ignorance of the Law:

· Kimmelman v. Morrison (1986): D lawyer failed to file suppression motion b/c didn’t know there was anything to suppress, b/c didn’t conduct any discovery b/c thought it was automatic

· 2 part test for IAC claim relating to suppression motions:

· D must show BOTH a reasonable probability of successful suppression motion AND

· that without the suppressed evidence, fact finder would have a reasonable doubt re: innocence

· Prenquist + Burger concurrence: (Case was remanded for determination of prejudice) Could make a strong argument that admission of illegally seized evidence could not ever be prejudice b/c doesn’t undermine integrity of guilty verdict

· Cave v. Singletary (11th cir 1992): D charged with felony-murder arising out of robbery at convenience store. D counsel totally misunderstood what felony murder is and said in the closing argument that if D never shot anyone he can’t be convicted of felony murder! (Mistake of law)
· Counsel was ineffective BUT it failed the prejudicial prong of Strickland b/c D confessed to the robbery, which “sealed his conviction”

· NOT STRATEGY (see Duty to Investigate)

· “Relying on your motion”: sullen D atty refuses to defend out of spite after his motion is denied

· “Even deliberate trial tactics may constitute IAC if they fall outside the wide range of professionally competent assistance.”

· Tactic of no objections (7 Cir. 1986)

· No strategy at all:  Where lawyers can’t come up with ANY reason for doing something, cts will usually find deficient performance

· Yarborough, Warden v. Gentry (US 2003): Habeas = “Double Deference”
· Facts: D counsel made a closing argument discussing how he doesn’t know what happened, and it’s up to the jury to decide if they think he’s a lousy drug addict. He said a bunch of mildly incriminating stuff and also failed to impeach a bunch of things.

· Holding: Not listing all possible arguments in closing = tactical
· Presumption that counsel’s actions are tactical, not negligent
· BUT even if the atty’s mistake was accidental (not tactical!), it might still pass under 6A; the standard is a competent atty, not a perfect one

· Fed habeas review: Where state court has found that lawyer was effective, habeas ct does not apply Strickland standard. FEDERAL habeas ct looks to see whether there is any reasonable basis for state’s finding!!
Duty to Investigate
· Complete failure to investigate is NOT strategic b/c then counsel doesn’t even have the necessary info to make a strategic decision (Holsomback v. White (11th Cir. 1998))
· Foster v. Lockhart (8th Cir 1993): IAC when, in rape case, D counsel did not find out that D was impotent
· Wiggins v. Smith (2003): Test for Prejudice in a Death Penalty Case

· Holding on the facts: Counsel is ineffective for failing to investigate D’s childhood where counsel had available clues that childhood was really bad; In this case, $ was set aside for counsel to investigate social history!

· Two step TEST to prejudice prong in a Death Penalty case:

· Is there a reasonable probability that a competent attorney would have introduced this evidence at sentencing?

· Is there a reasonable probability that the jury would have returned a different sentence when confronted with the evidence?

· Court stresses the importance of “professional standards” at the time of the trial
· Must look at counsel’s perspective “at the time”

· Must look at not only the quantum of evidence known to atty, but also whether the known evidence would lead a reasonable attorney to investigate further 

· Strickland does not require counsel to investigate every single lead NOR does it require mitigating evidence to be presented in every case

· Acceptable Reasons to STOP investigation:

· Hiding bad facts: proof of aggravating circum linked to background 

· Futility: search would be fruitless

· Scalomas dissent: This is a habeas case, should have double deference (can’t base finding directly on a credibility determination; have to say that the state court was unreasonable in finding...)

· Rompilla v. Beard (2005): Failure to Examine the “File” (controversial!)

· Facts: Counsel knew that P was going to rely on past conviction as an aggravating circumstance in seeking death penalty. Counsel did not review past case file, which contained mitigating evidence

· In this case, D was actually unhelpful to his defense counsel (side note)

· Held: Under these specific facts, there was a valid IAC claim.  

· 1) Deficient performance: D atty did not investigate the source of the P’s aggravating evidence, even though he knew it would be presented
· 2) Prejudicial: The file was mitigating AND it would have led to the discovery of other mitigating evidence. (This was just bad luck)

· This is NOT a per se rule!

· Here, D knew that P was going to rely on past conviction (D atty should have known this was going to undermine his sole mitigating claim at sentencing; it was same type of charge)

· O’Connor concurrence (5th vote): Reasons why D counsel’s failure to investigate was unreasonable in this case:

· The attorney’s knew that their client’s prior conviction would be at the heart of the prosecution’s case

· Prosecutor announced her intent to introduce testimony about the prior offense, which put D attorneys on notice
· *Failure to obtain the file was the result of inattention, NOT reasoned strategic judgment

· Scalomas and Rennedy: The “file” is HUGE! ;)

· It’s only IAC here b/c counsel COULD have stumbled across evidence! Case files actually take FOREVER to review (does NOT make sense to argue that the time allocation here was flawed...)

· This will actually make public defense worse, b/c going to take time away from clients while lawyers read all old case files 

· Padilla v. Kentucky (US 2010): IAC = failure to inform about deportation consequences!
· Facts: D lawyer says don’t you worry, no deportation when you plead guilty, even though the immigration law in this case was extremely clear that deportation was automatic for this conviction

· Holding: IAC when criminal defense lawyer does not advise D that a conviction for drug distribution would make him subject to automatic deportation

· When the law is NOT succinct and straightforward, a criminal D lawyer needs to advise a noncitizen client that pending criminal charges MAY carry a risk of adverse immigration consequences. (So go talk to an immigration atty, client.)

· BUT where the deportation consequences are truly clear (this case), D counsel has DUTY to give correct advice.
· Ct remands on issue whether this was prejudicial (i.e. - D would NOT have taken plea if atty had given proper advice.)

· Reasoning:

· Bright line rule: Deportation is special!  It is not a regular collateral consequence.

· It’s important for D to know of immigration consequences in order to make informed decisions and creative negotiations in plea bargaining

· If it’s really clear that deportation is a consequence, there’s no reason not to give your client a heads up

· Don’t want to give counsel incentive to remain silent on important matters

· Don’t want to deny the most needy clients the most rudimentary, readily available advice

· Alitoberts concurrence: Better test: Refrain from giving wrong advice and just tell D, “There might be adverse immigration consequences.  You should talk to an immigration lawyer.”  In other words, NO need to give any affirmative advice!  Defense lawyer can just stay silent.

· They call this test the “prohibition of affirmative misadvice”

· Problems with majority’s test:

· How do we determine whether the law is clear?  No such thing as a straightforward immigration question.

· Most criminal defense attys don’t know much about immigration

· Advising about only immigration consequences will mislead Ds into thinking that there are no other collateral consequences
· This holding will head off better ways of solving the problem--e.g. legislative rules

· Majority’s holding enlarges the scope of 6A protection

· Premo v. Moore (US 2011): Triple Deference (guilty plea on habeas review)

· Facts: D pled guilty in CA after his atty didn’t file a motion to suppress his confession to the police.  But the atty knew that the co-D and the girlfriend were going to testify to the same facts anyway, so he thought the motion was futile.

· Standard for fed habeas review of state court decisions: state court’s decision was an unreasonable application of clearly established federal law, as determined by SCOTUS
· Holding: Lower court didn’t use the habeas standard of review!  The question is NOT whether the atty was reasonable.  The question IS whether it was unreasonable for the state court to think that the atty was reasonable.

· In this context, the ultimate question was not whether the motion to suppress would have been successful. 

· The question is whether there was a reasonable probability that the motion would have been successful, and if so, is there a reasonable probability that D would STILL have entered the guilty plea (this guilty plea standard is a little higher than the trial standard → would a reasonable juror have changed his mind)

· Since either deficiency or prejudice prong of IAC review could have resulted in state ct’s finding to uphold conviction, MUST find state ct decision regarding BOTH to be unreasonable to overturn the state ct.

· Types of deference involved here:

· Deference to trial atty

· Guilty pleas 

· Problems in PLEA context:

· Hindsight → distortions and imbalance 

· IAC claims that lack necessary foundation may bring instability to the very process it seeks to protect - we don’t want to second-guess plea bargains that benefit Ds
· No record on which to evaluate claim

· Have to take into consideration what would have happened if there was a suppression motion--more time for P to get more evidence, possible exposure to capital charge, etc.

· Deference to state habeas review

Waiver of EAC

· Schriro v. Landrigan (2007): 

· Facts: D’s counsel wanted to call birth mother and ex-wife and D said no; D counsel did not call any mitigating witnesses

· Holding: A habeas corpus petitioner has waived his right to challenge counsel’s ineffectiveness by refusing to pursue the strategy urged by counsel
· Schaffer: This is kind of a tough one, b/c D didn’t say “I don’t want mitigating evidence,” he just said “I don’t want my mom to testify”

IAC and Multiple Defendants

· Multiple Ds means: 1 atty for multiple Ds, or 1 defense practice for multiple Ds

· Where A and B are co-defendants, one will always be more culpable. SO, IAC claims can arise here

· Rule 44: Cts are supposed to make sure that Ds understand the risk of joint representation
· Solution: get co-Ds to sign waivers

DISCOVERY

· There is NO constitutional right to discovery.  Weatherford v. Bursey (1977)

· But privilege against self-incrim is arguably implicated: D should not have to put self on stand in defense every time; should have some discovery from P!
· Status quo = limited discovery in criminal cases (but no longer “sporting theory of justice;” we’ve advanced to “quest for truth”!)

· Many states have broader discovery than federal cts
· PRO broad criminal discovery:

· Focus on white collar criminals (“They won’t hurt witnesses!  More like civil case anyway!”)

· Little empirical evidence that discovery is bad

· Focus on gravity of liberty interest and reputation at stake in criminal cases

· Lack of discovery is a serious problem for indigent defendants who have no other way to prepare their case

· Most convictions are guilty pleas--lawyers need access to gov’t info before trial to give informed advice about guilty pleas

· Lots of states have broad discovery and there haven’t been problems (+ other const rights of D haven’t impinged upon P too much)

· If worried about perjury, just emphasize D counsel’s ethical responsibilities 

· ANTI discovery in criminal cases:

· Focus on violent criminals who might hurt witnesses AND perjure themselves (will look in P file and know just what to say to get off...)

· Innocent people in system are rare...and we only care about innocence.

· Costs are high: more suppression and perjury!

· Witnesses will be less likely to come forward and cooperate if they know that their names will be given to D

· D already has every advantage in a criminal case (already has a lot of constitutional rights) [Counter: Does it make sense that D can be treated badly in some ways as long as he is treated well in others?]

· Result in fishing expeditions into gov’t files (BUT can counter with protective orders and sanctions for abuse of discovery)

· Alternatives to all-or-nothing approach to criminal discovery:

· Case-by-case determination of how much discovery to allow

· Could presume that broad discovery is permitted but allow for it to be limited if there is a showing of need
· P could be permitted to file an affidavit under seal to show why some discovery should not be given

Rule 16: Requirements of Discovery Upon Defendant’s Request

· Fed  R. Crim Pro Rule 16(a)(1): 7 categories of required discovery info IF and only if D requests it:

· A) D’s own oral statements made in response to official interrogation, if govt intends to offer at trial

· Arguments against: D can tailor testimony to fit previous statements (BUT: gov’t witnesses already have this advantage)

· Arguments for: May persuade D to plead guilty and avoid trial

· Collective entities--corporations and labor unions--have a right to discovery of statements by their agents

· Govt must exercise due diligence in obtaining such statements upon request

· US v. Camargo-Vergara (11th Cir. 1995): D’s post-arrest statement about doing drugs was a Rule 16 violation, where he later testified that he never did drugs; conviction reversed

· B) D’s own written or recorded statements of which govt has custody

· C) When corporation, statements of agents which are legally attributable to D

· D) D’s prior criminal record
· Fed. R. Evidence: trial judge has some discretion in admitting and rejecting some convictions

· Reasoning for rule: Efficient and fair admin to resolve prior to trial any disputes as to the relevant criminal record

· E) Documents and other tangible evidence that is material to the defense, OR intended for use by govt in its case-in-chief, OR that were obtained from or belong to D

· US v. Phillip (6th cir 1991): Video of son (state’s witness) inculpating D (father) is not material to defendant’s case BECAUSE it would not have changed D counsel’s analysis on whether to depose the son later

· Stevens (2d cir 1993) Document not material to preparing defense merely b/c would have persuaded D to not proffer easily impeachable testimony
· Cedano-Arellano (9th cir 2003): D attacking reliability of a drug sniffing dog → it IS material to get dog’s training materials and certification records

· US v. Armstrong (1996): “Material to preparing the defense” covers ONLY those documents and objects that are responsive to the gov’t’s case in chief = those documents and objects that are pertinent to D’s guilt or innocence!!
· Facts: Ds claim that crack charges are only being brought against minorities (“selective-prosecution” claim by Ds)

· This is a const right claim (EP: “selective prosecution”), but SCOTUS rejects it all the same!

· Rejected D’s argument that any claim that could result in non-conviction is material

· This case means: No discovery for counter-claims!  Only discovery for “shields,” not “swords”

· D may complain that P is giving TOO MUCH production (unfair, leads to excessive trial delays)

· McDade (ED PA 1992): D counsel given 2,400 hours of tape recorded conversations. D counsel entitled to learn from gov’t which portions would NOT be used at trial.
· This is a huuuuge burden on D if P doesn’t have to narrow down production.

· “Negative-identification” approach: tell D counsel which portions will NOT be used at trial (good faith showing required on P’s part)

· Contrast to Poindexter (DDC 1989), where positive identification approach was used

· P misconduct: US v. Horn (D.NH 1992): P or P’s agent looking over D counsel’s shoulder & writing down pages he copies while he goes through P’s discoverable evidence is a breach of D counsel’s work product immunity!

· Electronic discovery: since SOO MUCH info, Prof Garcia argues that D counsel should have access to underlying programs, etc. that P uses w/own info in order to get fair discovery

· F) Reports of physical or mental examinations, as well as scientific tests, that are material to the defense OR intended for use by gov’t in case-in-chief
· Reports usually discoverable: autopsy reports, med/psych evaluations, blood tests, handwriting or fingerprinting comparisons, ballistic tests, etc.

· NOT discoverable: Oral reports!  

· This is because a D MUST have the opportunity to inspect and copy or photograph the results.

· Advice for atty: If you aren’t sure if you want to retain an expert, just get an oral report so you don’t have to hand it over.

· Reasoning for discovery = reports are FACT-based, therefore:

· unlikely to be misused or distorted

· Unlikely to cause witness intimidation
· Practically impossible for D to rebut reports unless s/he has them in advance

· G) Summary of testimony of expert witnesses for the gov’t case-in-chief, including a description of the reasons for an expert’s opinion and the witness’s qualifications
· Daubert v. Merrell Dow Pharmaceuticals (1993): Trial judge acts as a “gatekeeper” to assure that expert testimony is based on “good science” and comports with the scientific method (R. 16(a)(1)(G) added after Daubert) 

· AND the Daubert gate-keeping requirement applies to nonscientific experts! Trial judge must determine that non-scientific experts are using a reliable methodology and are applying the methodology properly (Kumho Tire v Carmichael 1999)

Rule 16(a)(1)(A)-(G): What is a “Statement”?  

· Jencks Act 18 USC § 3500, which applies to Rule 16: What is a “statement” by a gov’t witnesses discoverable for cross-examination purposes? (Also works for defendant’s statements, under Malone 8th Cir 1995)
· Written statement made by the witness AND signed OR otherwise adopted
· Stenographic, mechanical, electrical, or other recording which is a “substantially verbatim recital” of an oral statement (+ transcripts!)

· A statement made by said witness in the grand jury (Jencks only?)
· **NOTE: Statements relating to direct testimony that the P has to hand over: “3500 material”

· ** Remedy for a Jencks violation = striking the testimony
· U.S. v. Siraj (2d Cir.): D’s statements made to undercover agent are NOT discoverable
· D must know that he is speaking to a gov’t agent to get the discovery
· Way for P to circumvent Jencks and Rule 16 requirements: agents should just restate D’s confessions into their OWN words! (Write summaries)

· Co-D Statements: NOT covered in Rule 16 (D has NO right to statements of co-Ds)

· Protection afforded to D by Bruton v. US (1968): It is constitutional error to hold a joint trial where one non-testifying co-defendant has confessed and implicated another defendant, and the confession is not admissible against that other D
Wording of Discovery Requests: Vague & Overbroad Discovery

· 16 (d)(1): Judge has discretion to quash discovery requests that are vague or over-broad
· Idea is to prevent fishing expeditions

· Weiner (9th cir 19780): A request for “anything exculpatory” is equivalent to no request at all. Trial judge doesn’t have to pay attention!

· Prosecution does NOT have to disclose things like names of witnesses, work product → other overbroad requests

Names, Addresses, Statements of Witnesses

· Most states require disclosure of names and statements of key witnesses

· Feds don’t!

· Jencks v US (1957): Court can require disclosure during the trial of the prior statements of prosecution witnesses. 

· D needs this info for prior inconsistent statement use

· Jencks Act!

· Witness statements do NOT have to be handed over by P until AFTER witness has finished testifying on direct!

· This is bad because it doesn’t give the D atty enough time to get discovery before cross-examining the witness

· Judge can determine what is relevant during in camera review

· ONLY those statements that relate to the subject matter of witness’s direct testimony are discoverable!

· FRCrimP 26.2 requires that D submit witness statements for its witnesses too!

· Proposed Rule 16 amend by SCOTUS (mandatory disclosure of witnesses names, statements, etc.) FAILED b/c:

· Witnesses will be deterred from testifying (dangerous, harassment by D counsel, etc.)

·  Note: Ct has discretion to order advance discovery of witness statements (which will likely only be used in cases where TONS of witnesses)

Rule 16(a)(3): D usually CANNOT get discovery of grand jury proceedings
· 3 exceptions:

· D’s own statements to grand jury

· Under Jencks Act, grand jury testimony discoverable by D AFTER witness has testified on direct
· PLUS, P has to disclose any grand jury info which is materially exculpatory to D (Brady)
Rule 16(a)(2): Work Product is NOT Discoverable.
· Work product: “reports, memos, other internal gov’t documents made by an attorney for the gov’t or other govt agent in connection with investigating or prosecuting the case”

· Reasons for prohibition on P’s Work Product Discovery: Would be one sided b/c P would not be able to get D’s work product due to constitutional rules! Want to restore the balance between the sides

· BUT P has control over ex parte grand jury + subpoena power

Rule 15: Depositions (Very Rarely Allowed)

· (a)(1): A party may move that a prospective witness be deposed in order to preserve testimony for trial (necessity, NOT for discovery!)

· “Exceptional circumstances and in the interest of justice”

· Ct may require deponent to bring any statements, data, etc. to deposition

· Gregory v. US (DC Cir 1966): P can NOT advise the witnesses not to talk with the D or with the D counsel!

· Possibilities for how D can get discovery:

· Preliminary hearing, so witness can be called by D; BUT problems:

· D may not know enough to know what questions to ask

· D may get negative testimony from D which is then in a record!

· D may not have discovered ID of all witnesses

· Depositions for discovery

· Some juris have adopted this approach

Discovery in National Security Cases

· CIPA: statute that governs govt disclosure in national security instances (mostly an exception to required disclosure)

· If the information is so important to D that he cannot have a fair trial without it, the gov’t HAS to (1) disclose the info OR (2) drop the case

· US v. Raef & Hussein (2nd Cir):

· CIPA House Report Comment: Common law ‘state secrets’ privilege is not applicable in criminal law

· 2nd Cir strikes down the comment, Holding: There is a ‘state secrets’ privilege in criminal law, too!

· Robiaro v. US : Gov’t privilege to withhold ID of gov’t informant must give way when info is relevant & helpful to defense of the D, or is essential to the determination of a case

· To be helpful or material to the defense, evidence does NOT have to rise to the level of Brady (not as stringent as the Brady standard - not about the outcome)

· Case held that here, gov’t had reasonable danger that disclosure of evidence would jeopardize national security. District court didn’t deny D any “helpful evidence”

· Court in dicta urged judges to avoid sealing docs in their entirety unless there is a compelling gov’t interest
PROSECUTION’S CONSTITUTIONAL DUTY TO DISCLOSE

(Part of Discovery)
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Brady Rule
· Prosecution has a duty to disclose certain exculpatory information to D (discovery)

· Mooney v Holohan (1935): DueP is violated if the gov’t engages in a deliberate deception by presenting testimony it knows is perjured
· This is NOT the Brady test!

· Alcorta v. TX (1957): Prosecutor can’t knowingly allow an important witness to create a false impression at trial

· Giglio (1972): DueP violation where gov’t’s witness didn’t admit that he had been given a deal for testifying for the gov’t, even though the deal had been made with a different P and the P at trial didn’t know about it

· Promise by one P will be attributed to the whole office, and P offices should adopt procedures to protect against this

· Brady v. Maryland (1963)

· Facts: D atty specifically asked P for confession of the Co-D (Boblit).  P did not disclose it, and it turned out to be exculpatory for D.

· Holding: P has const duty to disclose ALL materially exculpatory evidence (which could have affected the result = exculpate OR reduce the penalty)

· (side note: this is the same standard used in Strickland)

· Reasoning: P is helping to create unfair, unjust procedure!

· PLUS: there are ethical rules saying the same thing...

· Agurs (1976): Brady evidence = evidence that creates a reasonable doubt that did NOT otherwise exist (material)

· Situations where Brady applies (P knew or should have known AND D did not!):

· 1) Undisclosed evidence demonstrates that the P’s case includes perjured testimony, and P knew or should have known it was perjured
· Typified by Mooney v. Holohan 

· Conviction obtained by perjured testimony = fundamentally unfair. Must be set aside if there is any reasonable likelihood that the false testimony could have affected the judgment of the jury
· **Note: Is this a “reasonable jury” or this particular jury?  Good Q

· 2) Brady pre-trial request for specific material evidence
· In this case, failure to respond to request is seldom, if ever, excusable

· 3) General request by D for “Brady material” OR no request (THIS CASE):

· Brady evidence for THIS must be “obviously exculpatory”

· App Ct test rejected by SCOTUS = any info that “might affect” the jury’s verdict

· What matters for Brady is the character of the evidence, not the character of the prosecutor (bad faith is irrelevant)!

· If P’s case is strong, will be harder to argue that evidence creates reasonable doubt. Where P case is weak, more likely that evidence will be Brady.
· Reasoning: We are about innocence/guilt.

· The standard is NOT D’s ability to prepare for trial b/c:

· 1) then D would logically need a right to incriminating evidence also!

· 2) then this would require adequate notice to the D, but according to precedent re: notice, due process requires statement of charges and nothing more

· Brarshall dissent:

· Alternate Test: D has the burden of demonstrating that there is a significant chance that the withheld evidence, developed by skilled counsel, would have induced a reasonable doubt in the minds of enough jurors to avoid a conviction

· Majority’s rule creates an incentive for P to resolve close questions in favor of non-disclosure

· US v. Bagley (US 1985): 

· Nondisclosure of impeachment evidence requires reversal ONLY if the evidence was material in the sense that it might have affected the outcome of the trial

· “Single standard of materiality” applicable to ALL non-disclosed exculpatory evidence - doesn’t matter what Agurs category the evidence falls in!

· Suppressed evidence is material ONLY IF there is a reasonable probability that, had the evidence been disclosed to D, the result of the proceeding would have been different 
· “Reasonable probability” = sufficient to undermine confidence in the outcome (i.e. it would have created reasonable doubt)

· Blo’Connor opinion: The more specificity included in the request, the more justified D is in assuming from non-disclosure that the evidence does not exist, and to make pretrial and trial decisions based on this assumption. Therefore, the more specific the request, the more likely that the evidence will be material (b/c affected D’s case strategy!)!

· Brarshall dissent: When gov’t withholds info that might impeach gov’ts only witness, that CANNOT be deemed harmless error

· Professor Stacy’s comments on the Brady-Agurs-Bagley rule:

· Two problems:

· Standard will frequently be misapplied (P will be biased to NOT disclose)

· Many misapplications will never be detected and remedied (b/c P has exclusive access to the evidence)

· THEREFORE, Ct has interpreted this standard too narrowly to reflect a real concern with accurate fact finding

· Capra alternative: In camera hearing where ct reviews evidence would be more effective than retroactive claims that exculpatory evidence was suppressed.

· Some lower courts ignore Bagley and take account of whether a specific request was made, and then make it easier to prove a Brady violation in those cases.

Recent Developments in Brady line of cases (Civil 1983 remedies):

· Connick v. Thompson (US 2011): Civil case

· SCOTUS overturned verdict against DA b/c need to show pattern or practice in order to hold a municipality liable AND this case was a single Brady violation
· Canton v. Harris: precedent implying that SOME single actions by municipality CAN lead to liability (e.g. - arming police w/out training)

· Smith v. Cain: SCOTUS has granted cert in this case, alleging a pattern of failing to disclose against same DA as in Connick. Possible that they can show practice now.

Applying the Brady Rule

· Kyles v. Whitely (US 1995): 

· Facts: Informant against D was killer. Shit-loads of undisclosed info re: past statements, and monetary reward for cooperating.

· 4 aspects of materiality:

· 1) Reasonable probability of a different result
· 2) This is NOT a sufficiency of the evidence test - Brady material, no matter how small, can cast the whole case in “a different light.”

· Acquittal is not just about insufficiency of the evidence.  Lots of things than affect the likelihood of acquittal!

· 3) Once a court has found const. error, no need for further harmless error review. Per-se rule that a Bagley error is NOT harmless!
· 4) Materiality of suppressed evidence is determined collectively, not item-by-item.
· Suppression of exculpatory evidence implicates Brady EVEN IF it’s done by the cops AND the prosecutor is unaware of it!!! (Define “prosecution team”)

· This is a deterrable error - you can make procedures to ensure communication of all relevant info

· It’s good for the prosecution to be forced to err on the side of disclosure
· Can’t substitute officer discretion for neutral arbiter (or at least P counsel) judgment

· Dissent (Scalomas and Kennequist): On these facts, no jury would believe innocence!

· Wood v. Bartholomew (1995): Evidence that’s inadmissible at trial is very unlikely to be Brady material. Implausible that D was misidentified by 4 witnesses AND framed!

· In this case, the argument that inadmissible evidence would lead the D atty to a ‘trail of evidence,’ and then exculpatory info, was speculative
· 9th cir view: Polygraph evidence could have indirectly led to discovery of other evidence (SCOTUS says: WE DON’T CARE!)

· Case-by-case approach must be employed to determine materiality of impeachment evidence. Factors:

· The importance of the witness
· Whether the witness has been impeached by other evidence

· The nature and quality of suppressed impeachment evidence

· US v Boyd (7 cir 1995): SEX, DRUGS & PHONE CALLS & “B-DAY PRESENTS” ;)

· P here knew about perjury on collateral point which could be used by D counsel to impeach witnesses on key point

· P tries to argue that witnesses were already thoroughly impeached, BUT this particular evidence (countering the “I cleaned up my act and I love Jesus” story) could have been damning to their testimony & helpful to the D.

· These were the ONLY important P witnesses AND there was only minor corroboration to support their stories!

· 2 questions re: undisclosed impeachment evidence: (MATERIAL?)
· 1) Is there some reasonable probability that the jury would have acquitted the defendants on at least some of the counts against them had the jury disbelieved the essential testimony of these witnesses?
· 2) Would the jury have disbelieved witnesses if no perjury occurred at all OR they knew the truth OR if govt told them the truth re: drug use 

Preserving & Seeking Out Exculpatory Evidence

· CA v. Trombetta (1984): Law enforcement officers are not required by DueP clause to preserve breath samples of suspected drunk drivers for potential use by Ds at trial

· In this case, there was a low chance that the evidence would’ve helped D

· COPS’ DUTY: ONLY need to preserve “evidence that might be expected to play a significant role in the suspect’s defense”

· This is NOT a Brady case b/c we don’t know if the evidence would have been exculpatory!!! Is DUE PROCESS!
· AZ v. Youngblood (1988): UNLESS D can show bad faith on the part of the cops, failure to preserve potentially useful info does NOT constitute denial of DueP (again, NOT a Brady case b/c we don’t know if evidence would have been exculpatory)

· Facts: semen evidence for sexual assault destroyed by accident (“We forgot to refrigerate it!”).  No suspect at the time.

· Note: comparison with Brady line of cases, where bad faith is irrelevant (b/c with suppression, the evidence still exists, so the ct can determine whether the evidence is material)

· Here: evidence of bad faith supports idea that cops should have known (or did) that was exculpatory at the time (HUGE burden on D)

· Brarshall + Blackmun: Alternate test: Where no comparable evidence is likely to be available to D, police must preserve physical evidence of a type that they should reasonably know has the potential, if tested, to reveal immutable characteristics of the criminal.

· Police/prosecution have NO duty to seek out exculpatory evidence (no obligation that P acts as investigator for D)

Post-Trial Brady Right?

· DA’s Office for the 3rd Judicial District v. Osborne (2009): 

· Convicted D argues that he has the right to exculpatory DNA evidence.

· Held: NO constitutional right to post-conviction DNA testing
· Reasons:

· Once D has been convicted, presumption of innocence disappears

· Post-conviction claim question:  whether the State’s procedures “offends some principle of justice so rooted in the traditions and conscience of our people as to be ranked as fundamental” OR violates “fundamental fairness”
· Feds can only overrule State post-conviction relief if it violates fundamental rights

· Kennelitomas Concurrence: Can’t allow convicted Ds to play around with the system, hoping for a “happy accident”

· Brouter and Stinsburg Dissent: the state law is clearly inadequate here! The state wouldn’t even have to pay!!! (here, the D offered to pay for the tests)

· Souter dissent: This is a dueP violation!

Internal Prosecution Policies and Guidelines

· Prosecutors also have ethical obligations to disclose exculpatory evidence

· ABA Rules 3.8 (g) and (h) of Model Rules of Prof. Conduct

· If a prosecutor knows of new, credible, and material evidence creating a reasonable likelihood that a convicted D did not commit the crime, P shall

· Promptly disclose evidence to appropriate court AND

· If conviction in P’s juris, then:

· Promptly disclose evidence to D AND

· Undertake further investigation or make reasonable efforts toward this to determine is actual innocence exists

· If clear and convincing evidence, then P MUST remedy the conviction

· DOJ 2010 Guidelines

· Must gather and review all discoverable info

· Prosecutorial team = agents of law enforcement offices as well as other agencies when involved in complex cases
· Factors to consider:

· Degree to which decisions have been made jointly regarding civil, criminal or admin charges (collaboration)

· Joint investigation or shared resources

· Whether an agency plays an active role (**Note: courts have generally declined to hold that federal agencies have obligation to gather Brady evidence unrelated to investigation from state agencies; otherwise, fed govt must usually get material from state agency where there is active communication)

· Prosecutors themselves should review, not paralegal

· Must disclose ALL evidence, NOT just what is a written down (DIFF from 3055 material requirements!)

· Make records of disclosures

· DOJ memo: Prosecution offices should designate a discovery coordinator to oversee discovery

GUILTY PLEAS

In General

· Plea bargaining happens in over 90% of cases - it’s really prevalent!  Inevitable?

· Plea bargaining is regulated only loosely by legal system--guided by sentencing guidelines, regulated by principles of contract
· Most people who plead guilty can’t afford bail and want to get time served

· Types of negotiated settlements

· Charge Bargaining: lesser charges than the original charges

· Sentence Bargaining: recommending a sentence

· Pros

· Faster and more efficient resolutions

· Would overburden courts if everything went to trial

· Reduces risks

· Prosecutors need plea bargaining to get cooperating witnesses!  “Carrots”

· Brady v. US (1970): Guilty plea is NOT necessarily invalid just because it was motivated by D trying to get a lesser sentence

· Plea bargaining is about a “mutuality of advantage,” not just remorse

· Limits burdens of trial on D and increases efficiency for P

· Easterbrook:

· No matter how imperfect plea bargaining is, a black market is better than no market--  plea bargains are better than mandatory litigation, compromise is better than conflict

· Plea bargaining helps Ds: they can sell their less valuable trial rights for more valuable sentence reductions/certainty
· Also benefits Ps: Can spend more time prosecuting other cases

· Autonomy and efficiency concerns 

· Cons

· It’s punishing people for exercising their right to trial!

· relies too heavily on the prosecutor
· favors defense attorneys who are buddy-buddy with the DA’s office

· results in the conviction of innocent defendants!

· Secrecy can cause public to lose faith in the judicial process

· 3 strikes laws → tons of pressure (see below)

· Cook: Withdrawal of guilty pleas is hard to do and harms indigent, uneducated Ds

· “dubious contractual validity”: D holds up his end of the bargain (pleading guilty), but the Ct doesn’t have to hold up its end (accepting the bargain)!

· Cook thinks that D should have a unilateral right to withdraw up until court approves all terms of the plea agreement

· Schulhofer: 

· Plea bargaining encourages risk-averse innocents to plead guilty

· Especially bad for indigent Ds--their lawyers have improper motives for encouraging pleading (e.g. can’t afford trial)

· If people were forced to go trial, it would expose the inadequacies in the indigent defense system

· Harms society by undermining belief in guilt beyond a reasonable doubt

· Very hard to win an IAC claim in guilty plea context

· Alternative: Automatic, non-negotiable concessions

· Those that plead guilty under this system = most likely to be acquitted b/c they will be offered a better plea bargain

· This would make the whole system more costly, so would force Ps to screen cases more carefully and only go after ppl where there is better evidence of guilt

· State Attempts to Change Plea Bargaining

· CA: tried to abolish it in serious felonies...but it didn’t work.  There’s still Plea Bargaining.

· El Paso, TX: Two judges tried to abolish it, but it didn’t work!  Major backlog.

· DOJ tries to regulate plea bargaining (with a memo), but with little success.

Differential Sentencing: Are We Punishing Ds for Exercising the Right to Trial?

· Differential Sentencing: D who exercises trial right gets a stiffer sentence than a D who pleads guilty.

· Scholars are split as to whether this is proper

· Courts generally say you can’t punish Ds, but let the trial court off the hook if it can offer any neutral reason for the higher sentence
· Medina-Cervantes (9th Cir. 1982):

· Facts: Trial judge said that D was “thumbing his nose at our judicial system” by insisting on trial, therefore imposed a fine to reimburse gov’t for the cost of his trial.

· Holding: Remanded for trial judge to state a legitimate reason for the fine; can’t punish ppl for exercising trial right

· Scott v. US (DC Cir 1969): D can get a longer sentence at trial, but no part of the sentence can be attributed to punishing the D for going to trial
· Repentance is important, but it can come after trial because Ds can still hope for acquittal

· Repentance may be less sincere when induced by promise of a lighter sentence

Pressures that Make Plea Bargaining More Complicated

· Judge Shopping: Attys for both sides are pressured to find a sympathetic judge

· Fed Sentencing Guidelines → Pressure over Downward Departure
· NOTE: Guidelines must be advisory, no longer mandatory. Booker

· BUT Judges still have to do calculations under guidelines
· Acceptance of Responsibility → reduced sentence (downward departure)

· Substantial Assistance → downward departure (after SAM by P)
· This can lead to inverted sentencing b/c those most culpable will have the most information to give, so they will get more reduced sentences

· Wade v. US (1992): Gov’t refusal to make a Substantial Assistance Memorandum (SAM) is ONLY reviewable IF: (narrow circumstances)
· (1) prosecutor acting under an unconstitutional motive

· (2) Refusal is totally arbitrary
· As D’s lawyer, you should reduce the agreement to writing and say that P can only refuse to write SAM under certain circs. You want to contract out of Wade

· The whole idea is that the gov’t wants complete and truthful testimony
· Mandatory Minimums: Judge can depart from them 

· Sometimes P is willing to charge a crime with a lesser mandatory minimum/with no mandatory minimum in plea bargains

· BUT: does the fact that D may not have satisfied the elements of the lesser charge undermine credibility of judicial system?

· US v White (5th Cir 1989): It’s not uncommon for the Gov’t to bargain for a guilty plea in exchange for a reduced sentence. Just b/c a more lenient sentence is imposed on a contrite D does not establish that those who elect to stand trial are penalized
· (ie, it’s a-okay to condition a reduction of sentence for a guilty plea)

· SO: cooperation and acceptance of responsibility are still the main reasons for downward departures

· Post-Booker: 

· Circuit split on whether guidelines sentence is presumptively reasonable

· Judges have used guidelines less and less, but the avg aggregate sentence has not lowered

· 3 Strikes Laws

· Mandatory life sentence imposed on a conviction for a specified felony if the defendant has been twice previously convicted of certain specified felonies

· In the real world, SCOTUS almost never strikes down 3 strikes laws (except one about oral sex in Georgia)

· Bordenkircher v. Hayes (1978): 

· Facts: P threatened to re-charge D under 3-strikes law if he didn’t plead. He didn’t. P did. D got life for forging an $88 check.

· Held: Makes no difference whether P charges the more serious crime before or after the initial plea negotiations (P can make good on charging threats)
· P would have definitely been allowed to seek 3-strikes indictment from the beginning

· Brarshall + Blackmun dissent: Fairness concerns; P’s actions do not reflect public interest

· 8A jurisprudence:

· Harmelin v. MI (1991): NOT cruel and unusual to sentence D to life without parole for having coke under 3x law. 
· 8A Factors:

· Punishment grossly disproportionate to the crime 

· Public opinion: Rarely look at second two factors:

· Punishments w/in same states for other crimes

· Punishments w/in other states for the same crime
· Scalia dissent: No disproportionality in the 8A

· Graham v. FL:  Violation of 8A to sentence a juvenile to life without parole for non-homicide offenses
REQUIREMENTS FOR A VALID GUILTY PLEA
Invalid Guilty Plea → Due Process Violation (and also sometimes Double Jeopardy)

· Invalid Guilty Plea = Due Process Violation! (possibly also Double Jeopardy)

· DueP Factors: (creating a NEW DueP Right)
· What is the interest at stake? (trial rights)

· What is the value of additional safeguards?
· What is the adverse impact on the gov’t? 
· Remedy: Judge explaining that trial rights would be waived during the plea colloquy (see Rule 11)
· From Ake v. OK - which established a due process right to state-paid psychiatrist for indigent Ds
Rule 11:

· (a) Entering a Plea

· (1) Ds can plea: Not Guilty, Guilty, or Nolo Contendere (“no contest” - similar to guilty plea)

· (2) D can enter conditional plea w/court’s permission, reserving the right to have appellate ct review adverse determination of pretrial motion
· Note: Cts & some scholars think these are a bad idea for policy reasons.

· (b) Considering and Accepting a Guilty Plea

· (1) D must be under oath, and Judge must address D in open court.  Judge must inform the D (and make sure he understands):

· (a) gov’t right (in prosecution for perjury or false statement) to use against the D any statements he gives while pleading guilty
· (b) Right to plead not guilty
· (c) Right to a jury trial
· (d) Right to counsel
· (e) Right to confront and cross-examine witnesses at trial, to be protected from self-incrimination, to compel attendance of witnesses

· (f) That D is waiving these rights by pleading guilty
· (g) nature of each charge to which D is pleading

· (h) Max penalties
· (i) Mandatory minimums
· (j) Applicable forfeiture
· (m) Sentencing guidelines
· (n) Terms of plea agreement waiving right to appeal
· (2) Court must ensure that the plea is voluntary
· Damon (4th Cir. 1999): The plea colloquy should not be reduced to a formalistic ritual!  If the D has mental health needs (in this case, he was suicidal and medicated), the Judge should accommodate him

· Judge might have to ask for clarification or ask follow-up questions to make the plea valid

· (3) Court must determine that there is a factual basis for the plea (even if D counsel doesn’t demonstrate it! OR even if D makes an Alford plea, judge can find docs and shit)

· Camacho (11th cir 2000): Ct satisfies ‘factual basis’ if it can reasonably conclude from the proffered facts that the crime was committed.

· A ct should discuss the factual basis on the record, but failing to do so isn’t harmful error if the standard above is met.

· Factual basis can be found through statements by D, factual assertions in the indictment, presentence report, or information in the prosecutor’s file
· Rule 11 does NOT apply to pleas that result in forfeiture

· (c) Plea Agreement Procedure
· (1) Ct can NOT participate in plea bargaining
· Don’t want judge to influence it with the MAJESTY of his office.

· Judges should be impartial and not appear to prefer pleas over trials. 

· Examples of judicial participation:

· Judge suggested terms for a plea (5 Cir)

· Judge said, “I usually accept the govt’s recommendation”

· TYPES of plea bargains:

· (A) not bring, or will dismiss, other charges
· (B) sentence recommendation (not binding on the court)

· (C) agree to a specific sentence or sentencing range, or agree to disregard a provision in the Sentencing Guidelines OR a policy statement (this is binding on the court)

· (3) If the bargain is binding on the court (A or C bargain), then the Judge can go ahead and accept it, reject it, or defer until she sees the presentence report.  If the bargain is non-binding (B), the Judge has to explain to the D that he can’t withdraw the plea no matter what.
· Bennet (7 Cir 1993): In a B agreement, court must explain to the D that it is non-binding on the court

· Miller (9th cir 1983): Trial court can NOT have a blanket policy of rejecting plea agreements where D pleads guilty to only one count when he was charged with multiple counts
· (5) If the Judge rejects the bargain (A or C), she has to do the following in open court (or, for good cause, in camera):

· (B) give the D the opportunity to withdraw the plea
· (C) advise the D that if the plea is not withdrawn, the D can get a worse sentence than the bargain
· (d) Withdrawing the Plea can happen...

· (1) before the court accepts the plea, for any reason or no reason; or

· (2) after the court accepts the plea, but before sentencing, if:

· (A) the court rejects the specific bargain, or

· (B) the court accepts the bargain, but the D can show a fair and just reason for requesting withdrawal
· Hoke (7 Cir 2009): innocence claim is NOT a fair & just reason
· Abreu (DC Cir 1992): re-evaluating the strength of the government’s case is NOT a fair & just reason
· Hyde (1997): If judge accepts the plea, BUT defers whether to accept the plea agreement (bargain), then D must show a fair and just reason to withdraw
· In other words, (B) also applies when the court defers acceptance of the bargain

· (e) Finality of Guilty Plea: can’t withdraw after Ct imposes sentence
· (f) Admissibility of plea, plea discussion, etc is governed by Fed R Ev 410

· (g) Plea proceedings must be recorded
· (h) A variance from the requirements of this rule is harmless error if it does not affect substantial rights (have to prove harmful error, not just error!)

· US v Vonn (2002): 

· 1) D who does NOT object to an error under Rule 11 has the burden of showing “plain error”. Same standard as Rule 52(b) for plain error at trial

· We value finality!  D atty has to challenge error when it happens (gotta be on your toes!) or the burden is on him.

· 2) In assessing whether error was harmful, reviewing court may look outside the record of the plea hearing
· D wasn’t told of his right to counsel at the plea colloquy, but he was told at his initial appearance (so he knew)

· Dominguez-Benitez (2004): For harmful error, a D must show a reasonable probability that, but for the error, he would NOT have pleaded guilty.
Admissibility of Plea Statements in Later Proceedings: FRE 410
· (a) Prohibited Uses: In a civil or criminal case, evidence of the following is NOT admissible against the defendant who made the plea or participated in the plea discussions:

· (1) a guilty plea that was later withdrawn;

· (2) a nolo contendere plea;

· (3) a statement made during a proceeding on either of those pleas under F. R. Crim. Pro. 11 or a comparable state procedure; or

· (4) a statement made during plea discussions with an attorney for the prosecuting authority if the discussions did not result in a guilty plea OR they resulted in a later-withdrawn guilty plea.

· (b) EXCEPTIONS. The court MAY admit a statement described in Rule 410(a)(3) or (4):

· (1) in any proceeding in which another statement made during the same plea or plea discussions has been introduced, if in fairness the statements ought to be considered together; or

·  (2) in a criminal proceeding for perjury or false statement, if the defendant made the statement under oath, on the record, and with counsel present.

Waiver of FRE 410: When P wants to use inadmissible statements by the D

· Govt frequently demands waivers of FRE 410!!  They want to use statements made during bargaining that didn’t result in guilty pleas.

· LIMITED WAIVER: D counsel will sometimes bargain for limited waivers to get a P to the bargaining table.

· ex: if D directly conflicts w/something said during bargaining then P could ONLY use to impeach or rebut at trial

· BUT sometimes “directly conflicts” is broadly construed by the courts to include statements made by D’s counsel during opening or cross...which are merely arguments suggested by counsel (2d circuit case)

· Limited waivers are designed to assuage P that D is telling the truth during plea discussions.  They are used to get a P to the bargaining table.

· US v. Messinato: limited waivers UPHELD
· BUT SCOTUS has not ruled on whether statements that would normally be inadmissible in the case-in-chief can be made admissible with a waiver
· SCOTUS might decide to limit waivers to just impeachment & rebuttal

· Might be justified by public policy, BUT we allow waivers of const rights (1st, 4th, 6th, 5th, etc.) - and this is only a statute

· Agent Admission Problem: D counsel sometimes tries to get around waiver altogether going to the bargaining table without the D (speaking for him)

· This is very risky b/c D counsel could get called to be a witness against his own client if contradictory statements are later made at trial!

Boykin Requirements: VK (but I, or Competence, is also required)

· Boykin v. Alabama (1969): A valid guilty plea requires “an intentional relinquishment or abandonment of a known right or privilege”. If the plea is NOT voluntary and knowing (VK), it has been obtained in violation of DueP and is void

· There must be an affirmative indication on the record that D made a knowing and voluntary waiver

· This case overturned death sentences imposed on a 27 year old black man who pleaded guilty to 5 indictments of common-law robbery

· McCarthy (1969): Set aside guilty plea where judge didn’t ask D if he understood the nature of the charges and didn’t inquire into voluntariness of the plea (no VK)

· Ferguson (7th Cir. 1991): Absence of a record showing that plea is voluntary and knowing creates a presumption that invalid plea--BUT, can rebut this (here, ct relied on custom, practice and law applicable to pleas)

· Parke v. Raley (1992): 

· Facts: D pleaded guilty but didn’t go through the whole process outlined in Boyd, then argued his guilty plea shouldn’t count like a normal conviction

· A guilty plea can be used like a normal conviction for purposes of 3 strikes laws and other presumptions of regularity.

Voluntary
· Involuntary = D’s will is overborne! Plea is product of coercion by gov’t officials
· Packaged or “Wired” Pleas
· US v. Pollard (DC Cir 1992): D claimed gov’t coerced guilty plea by linking his wife’s plea to his own

· Court says, “We don’t care!” The ONLY thing that makes a plea involuntary is bad faith on the part of the gov’t.  Also, it’s ONLY involuntary if it would overbear the will of an innocent person.  
· Improper pressures include:

· physical harm
· threats of harassment

· misrepresentation

· promises that are by their nature improper
· We don’t want to make linked pleas unconstitutional because it might actually be bad for Ds

· Mescual-Cruz (1st Cir 2004): Package plea NOT involuntary simply because a D is taking a higher sentence to get a lower sentence for his loved one. Making a self-sacrifice is your own choice!

· Caro (9th Cir 1993): D pressured into going into a package deal w/ co-Ds.

· Package deals are not per se unconstitutional, BUT they do pose an additional risk of coercion

· P must alert the Judge about the package deal

· US v. Ruiz (2002): a D can waive the right to receive impeachment evidence, and the plea bargain is still voluntary.

· Facts: Weed in the luggage → “fast track” plea bargain. This type had a standard waiver where D has to waive right to receive impeachment evidence in order to get the plea.

· Holding:

· Prosecutor is not required to share all useful info w/ the D while plea bargaining

· D need ONLY understand how plea bargains apply in general, NOT all the specific consequences of a plea in her case

· Reasoning:

· Impeachment info is related to the fairness of a trial, NOT to voluntariness of the plea
· Court does a little balancing:

· Cost of requiring gov’t to provide impeachment info during plea bargaining would seriously interfere w/ interest in securing guilty pleas that are factually justified, desired by Ds, and help w/ efficient admin of justice

Knowing
· Henderson v. Morgan (1976): Knowingly = knowing the “nature of the crime”

· Facts: 19 year old, mentally slow kid pleads guilty to 2d degree murder but was not informed that this crime requires intent to kill (which he didn’t have)

· Held: A guilty plea can NOT be valid unless D knows the nature of the offense to which he pleads
· D must be informed of the mens rea required in the crime

· “intent in such a critical element of the offense” that you need to know about it in order to plead guilty!!!!

· Bradshaw v. Stumpf (2005): The defense attorney can assure the Judge that the D is pleading knowingly (knows the nature of the charge + elements of the crime)

· US v. Goins (4th Cir 1995): Knowing = knowing about mandatory minimums
· ABA standards require D to be informed on whether several counts or indictments will produce concurrent or consecutive sentences
· US v. Andrades (2d Cir. 1999): Knowing does NOT = Knowing about 1) precise sentencing ranges under the Sentencing Guidelines, and 2) whether the Judge will give a sentence outside the guidelines
· This is because the ct has too little info at the plea stage to know that stuff

· US v. Wildes (7th Cir. 1990): When a D ONLY knew about the higher offense and NOT the lesser offense he was actually pleading to, that did NOT vitiate the plea
· D never stated that he didn’t know the elements of the lesser offense!!

· Bousley v. US (1998): D pleaded guilty to “using” a firearm, but then SCOTUS ruling came down and clarified that “using” had been interpreted wrong. Thus, what D pleaded guilty to actually wasn’t a crime!

· a plea “does not qualify as intelligent unless a criminal D first receives real notice of the true nature of the charge against him” (** Rehnquist is wrong, this is “knowing” not “intelligent”!)

· If neither D, nor his counsel, nor the court actually understood the essential elements of the charge, the plea is invalid (i.e. – it was NOT a crime!)
· Holding on the facts: D was entitled to a hearing on the merits if he could prove that his habeas petition was procedurally valid (he skipped direct appeal)

· Padilla v. Kentucky (2010): Knowing about deportation consequences is required

Competency (Intelligence!)
· Godinez v. Moran (1993): Competency at trial = Competence in guilty pleas

· Dusky: Competency standard for standing trial AND pleas is met when D is able to consult with his lawyer “with a reasonable degree of rational understanding” AND has a “rational as well as factual understanding of the proceedings against him”

· Reasoning: Both standing trial and pleading guilty have to do with the ability to make important decisions

· Concurrence (Scalennedy): It would be difficult to apply different standards of competency at various stages of a criminal proceeding

Waiver of Right to Counsel at Plea Hearing
· Iowa v Tovar (2004): 

· Warnings a Judge must give to D at the plea hearing in order to have valid waiver of right to counsel:

· 1) nature of charges against him

· 2) right to be counseled regarding his plea

· 3) range of allowable punishments attendant upon entry of the guilty plea

· Reasoning: You don’t want to mislead D into thinking he has a chance if he goes to trial, when really he doesn’t!

Alford Pleas: “I’m Pleading Guilty, But I Didn’t Do It!”
· Model Code: Ct may accept a guilty plea EVEN IF D does not admit that he is in fact guilty IF the court finds that it is reasonable for someone in D’s position to plead guilty
· NC v. Alford (1970): Alford said “I pleaded guilty b/c there is too much evidence, but I ain’t shot no man”

· If there is a strong factual basis for the plea, and D clearly expressed desire to enter it, there is no constitutional error

· In federal system, D who enters an Alford plea probably won’t get a reduction of sentence for acceptance of responsibility (see Harlan 5th cir 1994)

· **Note all states permit Alford pleas

POST-PLEA BARGAIN: Breaches & Collateral Attack

· Plea Bargain = Contract

· Santobello v. NY (1971): Even an inadvertent breach of the agreement = unacceptable.
Is there a Breach?

· Breach by the Prosecutor

· Ambiguities must be construed against the gov’t (it has all the bargaining power!)

· Hayes (3d Cir 1991): If gov’t promises not to make recommendations to the judge, but then emphasizes the seriousness of the offense at the sentencing hearing, that’s a breach

· Johnson (9th cir 1999): Plea agreement required P to recommend a certain sentence. P recommended that sentence but then brought in a victim impact statement emphasizing how sad and awful everything was. This was a breach b/c P trying to get the ct to impose a higher sentence.

· Recommending a sentence does NOT = enthusiastic recommendation (unless enthusiasm is specifically required in the agreement)

· Benchimol (1985): Here, the P made it clear to the judge that he was recommending the sentence reluctantly, and “wouldn’t mind” if it were higher - Ct said this was fine.

· Oral Promises by the Prosecutor: Can these be breached?

· Austin (8th Cir. 2001): Here, the P violated his oral promise, but no breach - the written was silent on that issue and had a clause stating, “This written agreement reflects all promises, conditions, and agreements!”

· Breach by Defendant

· Cooperation Agreements: Did the D actually cooperate, or did he breach?

· In the real world, prosecutors often try to get Ds to cooperate as a condition of pleading guilty, but then later argue that the D didn’t cooperate and thus breached...then the Prosecutor can breach on his end, too.

· Prof Richman:

· It’s probably illegal and certainly a bad idea to made a D promise to tell a particular “story” - Ds will just promise to tell the “truth”
· If a P mistreats snitches, people won’t want to cooperate anymore. So prosecutors are kind of kept in check by the fact that they want more snitches (Eliza: this is only for repeat players)

· Prosecutors who mistreat cooperating Ds risk alienating defense attorneys (“I am surprised that the eagle in the Great Seal of the US didn’t fly off the wall in horror!”)

· US v. Lukse (6th cir 2002): Gov’t required to file a downward departure motion if D provided gov’t w/ substantial assistance. Gov’t conceded that D had provided this assistance BUT that D breached by smoking a joint

· No breach b/c D didn’t promise not to smoke a joint!

· Ricketts v. Adamson (1987): Double Jeopardy case

· Facts: D agreed to plead guilty to 2d degree murder and to testify against other Ds. He did testify at their first trial. BUT the other Ds’ cases were remanded for new trial, and D didn’t want to testify at the new trials. 

· Gov’t says this is a breach of the agreement, D says he’s just exercising privilege against self-incrim. (“I already testified and held up my end!”)

· Held: D breached b/c “testify” was not limited to testifying at just the original trials. It’s OK for state to file capital charges against him (no Double Jeopardy violation)

· Dissent (Brarshall and Stackmun): This was no breach!  “Testify” only meant testifying at the original trials, or at least, it was reasonable for the D to interpret it that way.

Remedies for Breach

· Court (not the D) has discretion to choose one of these remedies:

· Withdrawal

· Prosecutor promised not to ask for an enhanced sentence on the basis of certain evidence, but then introduced that evidence → withdrawal (Palladino 2 Cir 2003)

· Specific Performance

· Specific performance is not a good remedy when evidence got out, in breach of the agreement, and tainted the whole sentencing process.  Even a court on remand might find out about the evidence.  (Palladino 2 Cir 2003)

· If the D doesn’t like the first bargain he is offered, and the Prosecutor comes back with a worse bargain, is that an improper punishment?

· US ex. rel Williams v. McMann (2 Cir 1970): If the D manages to set aside a guilty plea (back to the bargaining table), then the Prosecutor can charge a higher offense than the one from the original bargain.
· Prosecutorial vindictiveness could pose a due process challenge to the new plea

· BUT no presumption of vindictiveness when prosecutor reinstates the indictment (Taylor v Kincheloe 9th cir 1990)

Collateral Attack
· Normally, a D can’t do a collateral attack on a guilty plea just because he thinks the statute he was charged with was unconstitutional
· Brady v. US (1970): 

· Facts: Fed statute said you can get the death penalty only if there is a jury.  The D was scared to get the Death Penalty, so he pleaded guilty rather than face a jury.  He then argued that the statute unconstitutionally pressured him into giving up his right to a jury trial!

· Held: Even IF the statute is an unconstitutional violation of right to jury trial, D pleaded voluntarily & knowingly and w/ advice of counsel, so he can’t withdraw his plea in a collateral attack

· Parker v. NC (1970): Same holding as Brady (with a different statute)

· McMann v. Richardon (1970): D who pleaded guilty cannot attack the plea in a subsequent collateral proceeding on the ground that it was motivated by a prior coerced confession
· Tollett v. Henderson (1973): Can’t challenge racial composition of grand jury after you pleaded guilty to first-degree murder

· Cases where you CAN do a collateral attack on a guilty plea...

· Blackledge v Perry (1974): Prisoner allowed to attack plea collaterally where he alleged the prosecutor acted improperly by retaliating
· Menna v NY (1975): D who pleaded guilty is allowed to challenge the plea as a violation of double jeopardy
· BUT Broce (1989): If you’re going to make a double jeopardy claim, it has to be consistent with what you said in your plea bargain (can’t say that we actually were only in one conspiracy but you charged us with 2, when you pleaded guilty to the 2 counts)

· Gov’t interest in finality!

Conditional Pleas

· See Rule 11(a)(2): with court’s permission, D can challenge pretrial motions after guilty plea is entered

· If he prevails, he can withdraw the guilty plea

· Example: the trial court denied a motion to suppress evidence, but the D didn’t want to go to trial and therefore pleaded guilty.  D can now come back and challenge the denial of the motion to suppress.

JURY TRIAL

Right to Jury Trial for Serious Offenses
· 2 sources of jury trial right in Const:

· Art III, Sec. 2, Clause 3

· 6th amend

· **Violation of the right to jury trial can be a due process violation

· Duncan v. Louisiana (1968): Jury trial is incorporated

· Any case that would get 6A protection in federal court now gets it in state ct.

· Jury trial right is for serious offenses ONLY

· 2 years in jail = serious (based on “objective criteria: fed and most states define “petty” crime as no more than 6mo or 1yr, respectively, of possible jail time) 

· crimes with penalties of less than 6 months that are “petty” do not need jury trials

· Baldwin v. NY (1970): Max punishment of over 6 months in prison = serious, not petty
· Lewis v. United States (1996): Where a D is charged with multiple petty offenses, there is no right to a jury trial, even if the sentences were to be served consecutively
· Reasoning: Want to defer to legislative judgment; the fact that you’re charged with multiple petty things doesn’t change the legislative judgment

· Brennedy concurring: This gives the state an incentive to avoid giving jury trials by charging Ds with a bunch of little offenses

· Blanton v. City of North Las Vegas (1989): Penalties other than imprisonment are only relevant to jury trial right when the D can demonstrate that “any additional statutory penalties, viewed with the maximum authorized period of incarceration, are so severe that they clearly reflect a legislative determination that the offense is “serious.”

· 48 hours of community service + fine + losing license + attending alcohol classes ≠ serious

· US v. Nachtigal (1993): It’s very rare that a D can prove he deserves the jury trial right for a penalty of 6 months or less.

What the Jury Decides

· US v. Gaudin (US 1995): judge cannot give an instruction to the jury telling them that a statement was material “per se”; all elements of the crime must be decided by the jury
· Judge instructed jury that a statement was material within the meaning of a statute, where the crime was making false “material” statements to a gov’t agy

· Apprendi v. NJ (2000): Jury, not judge, must find facts that increase the sentence
· In this case, judge decided it was a hate crime and sentenced the max

· Facts that increase the length of penalties must be:

· Charged in the indictment
· Found by the jury
· Beyond a reasonable doubt (NOTE: when judges find facts, they find them by a preponderance)

· Blakely: Jury is required to find facts that would lead to upward departure in sentencing when guidelines were still mandatory

· Circuit split: Can judges increase penalty b/c D is on parole for previous crime?

· But judge can increase based on prior criminal convictions
· Exception: Collateral Issues
· Judge generally resolves things like admissibility/exclusion of evidence

Requisite Features of the Jury

· SIZE 

· Williams v. Florida (US 1970): No right to a 12 person petit jury; 6 is enough.

· Reasoning:

· There is no clear, good reason for the #12

· Purpose of a jury is to prevent oppression by the govt, that has nothing to do with the number of jurors

· Goals of jury (must be large enough to reach these): promote group deliberation, free from outside attempts at intimidation, and provide a fair possibility of obtaining a representative cross-section of the community.

· Ballew v. Georgia (US 1978): Jury can be no smaller than 6.
· Reasoning: When you combine all these little problems, they become one big const problem (aggregate effect!):

· Smaller juries are less likely to foster effective group deliberation
· Positive correlation between group size and the quality of group performance and productivity

· Smaller = less likely to overcome personal biases

· Groups = increased motivation and self-criticism

· Higher risk of convicting an innocent person

· Inconsistencies increase when smaller jury

· Representation of minority groups (cross-section)

· Based on lots of studies

· No significant state advantage in smaller juries

· Powell concurrence: 

· Stop using social studies!  They haven’t been tested/reviewed.

· UNANIMITY

· Apodaca v. Oregon (US 1972): No const right to unanimous jury (11-1 and 10-2 are good enough)

· Purpose of jury is exercise of commonsense; unanimity not relevant to it

· There are no problems for minorities when non-unanimous (they’ll still have their arguments heard if they are reasonable arguments... + systematic exclusion of them is already unconst)

· Dissent: 

· No proof beyond a reasonable doubt, when one or two jurors have a reasonable doubt and are excluded from the process!!!

· Lack of unanimity = less deliberation and less reliable verdicts
· Minority or dissenting views can be ignored 

· Other problems with non-unanimity:

· In effect, gives Ps other peremptories
· BUT note Fed R Crim P 31(a) requires a unanimous verdict in fed courts (even though not constitutionally mandated)

· WAIVER OF UNANIMITY REQUIREMENT (where it’s required)

· US v. Ullah (9th Cir. 1992): unanimity can NOT be waived by D here! (so important that it’s one of the only rights that a criminal D can’t waive)

· Sanchez v. US (11th Cir. 1986): D can waive unanimity, but only when it’s a hung jury.
· Burch v. Louisiana (1979): Using a non-unanimous 6-person jury violates right to jury trial
· Reasoning: most states don’t have this, so it’s ok to draw the line here.

· Question: Does unanimity → compromise?  Is that so bad?

Jury Selection and Composition

· Important elements of a jury:

· Federal Jury Selection Act: competent jury (= jury of sound mind)

· 6th amendment
· Impartial

· Cross section of the community (can come from an impartial/unbiased jury selection process -- drivers license, voter regs)

· 14A Equal Protection (suspect classifications)

· can’t exclude jurors on the basis of race, etc.

· relevant in peremptories and can overlap with cross-section issue

· EQUAL PROTECTION OVERLAP w/ CROSS SECTION (same facts, diff legal issues)

· Castaneda v. Partida (US 1977): Test for EqP violation in jury venire
· Prima facie showing by D: show that procedure employed resulted in substantial under-representation of race

· Burden then shifts to state to rebut by showing neutral selection criteria
· US v. Esquivel (9th Cir. 1996): D ultimately has to show discrim intent

· Different Goals
· Equal Protection

· prevent govt discrim on basis of race, sex or other suspect classification
· Cross-sectionality

· D gets benefit of representative jury

· Preserves public confidence in criminal justice system

· Furthers public’s sense of civic responsibility
· Ensures that jury acts as hedge against overzealous prosecutions
· Strauder v. West Virginia (US 1879): statute excluding Afr-Amers from jury service violates EP

· Thiel v. Southern Pac. RR Co. (1946): Systemic exclusion of daily wage earners from jury pool violates fair cross-section requirement but does NOT violate EP b/c NOT a suspect class

· Exclusions like (monetary hardship) this CAN occur, but only case-by-case
· US v. Equivel (9th Cir. 1996): Cross-section does NOT require showing of intent, the way Equal Protection does

· CROSS-SECTIONALITY

· Cross-sectionality attack must challenge the selection procedure as systematically excluding group (jury pool-focused attack)

· There is no right to a perfect cross-section of community in one’s petit jury  (cross section requirement does NOT apply to petit jury)

· Not systematic exclusion if only 8% black people in the community

· Taylor v. Louisiana (1975): Exclusion of women = fair cross section violation, and men can bring the challenge (do NOT need to be member of the group to bring challenge)

· Statute which required women to opt-in to jury service = unconst.

· Reasoning

· Women are a “sufficiently numerous and distinct” group in society that they must be included - 6A violated if they’re kept out

· Jury’s role as guard against arbitrary power is not served if large groups are excluded from jury pool

· Community participation in the administration of the law is critical to public confidence in the system

· Admin convenience is NOT a good enough reason for exclusion

· NOTE: this is a structural issue, NOT a reliability issue. Not concerned that the outcome of the verdict is wrong.

· Duren v. Missouri (1979): 

· Prima facie cross-section violation:

· Group excluded from the jury pool is a “distinctive group” within the community
· Representation of the group in the venire from which jurors are selected is not fair and reasonable in relation to the number of such persons in the community
· This underrepresentation is the result of a systematic exclusion of the group in the jury selection process

· THEN burden shifts to P to show that inclusion of the underrepresented group would be incompatible with a significant state interest!

· Possible example of state interest: individual women who could not leave their children at home

· Distinctive Groups for Fair Cross-Section Purposes

· NOT young adults, blue collar workers, college students, people over 65, Native Americans who live on reservations, people w/felony charges against them, Witherspoon excludables
· Fletcher (9th Cir. 1992): Test for when a group is distinctive for purposes of cross-sectionality (followed by many courts)

· The group is defined and limited by some factor

· A common thread or basic similarity in attitude, ideas or experience runs through the group

· Community of interests among members of the group could NOT be adequately represented if group is excluded from jury selection process
· Systematic Exclusion: Proper Sources for the Jury Pool
· If random selection process AND source(s) for jury names are likely to include most members of the community, then likely to be ruled to be a fair cross section

· If no clear process for selection in place, then more likely to be invalid

· Some argue that certain groups are underrepresented in voter registration lists, but since voter lists do not have racial identifiers, they are likely to be found proper

· Can violate cross section requirement even if NO govt bad faith (e.g. computer error--everyone in Hartford is dead)

· VOIR DIRE & COURT CONTROL

· 2 kinds of impartiality challenges
· 1) Challenges for Cause: Limited # of challenges for “narrowly specified, provable and legally cognizable basis of partiality”

· 2) Peremptory Challenges: Don’t have to give a reason! Except by Batson & Progeny (# can be limited by rule or statute)

· Judicial discretion:

· Can address jurors en masse or individually
· Judge OR counsel can ask questions

· Fed: FRCrimP 24(a): judges MAY allow counsel to question jurors
· State cts usually allow counsel to conduct voir dire

· Some state cts are trying to limit the time of voir dire b/c it can get very long.

· NY case: 15 minutes was too short b/c case = very complex.

· Questions can be narrow (about specific case at hand) or broad
· **Deferential review of whether discretion was proper in app cts

· What Questions MUST Be Asked of Jurors?

· Ham v. South Carolina (US 1973)

· Facts: Black, bearded civil rights activist charged with pot possession. Alleged that cops framed him b/c of his civil rights stuff. Asked T judge in voir dire to ask Qs related to prejudice on (1) race (2) beards (3) publicity

· DueP requires that trial judge ask Qs about racial prejudice when: 

· D requests the instruction AND

· The case relates directly to publicly inflammatory racial issues, like the civil rights activities here (case is basically limited to its facts)

· No detailed requirement re: particular questions which must be asked

· Ristaino v. Ross (US 1976): 

· No automatic right to race questions in voir dire just b/c there’s a potential racial issue (i.e. violent crime w/ black D and white victim)

· BUT if the race issue is “inextricably bound up with the conduct of the trial,” there is an automatic right (Ham facts)

· Must give broad discretion to trial judge (demeanor)

· FN: It’s really best to just ask the racial prejudice questions anyway (so don’t have to fight over constitutionality). “Under our supervisory power we would have required as much of a federal court faced with the circumstances here.”

· Rosales-Lopez (1981): No reversible error in a district ct’s refusal to question prospective jurors about prejudice where a Mexican national was charged with smuggling aliens to the US (BUT, it’s usually best to question people about race)

· Fed Cts must ask race Qs in voir dire if requested by D when D is accused of a violent crime and D and victim are from different racial or ethnic groups (under supervisory power of SCOTUS)

· Turner v. Murray (1986): Capital defendant in an interracial crime is entitled to have prospective jurors informed about the race of victim and have jurors questioned on the issue of racial bias.

· Trial court judge retains discretion re: form and # of questions, whether to question en masse or individually

· Plus, D MUST specifically ask for race questions in voir dire

· Ohio case: Reversal of a conviction where jurors weren’t asked about how they felt about a murder of a young child
· NOTE: The more dramatic the facts, the more likely it is that the judge needs to ask them. And Ps want these questions asked b/c don’t want the case overturned.

· Mu’Min v. Virginia (US 1991): Trial judge is NOT required to question prospective jurors individually about the pre-trial publicity they’ve seen
· Note: dueP requires less than what is required of fed cts (under supervisory power of SCOTUS)

· Too much of a burden to require judges to ask each individually

· Dissents:

· This makes no sense!  If you don’t separate the jurors, you’ll tell all of them about the publicity!

· Also, silence in a group should not = “No, I’m not biased.”

· Morgan v. Illinois (US 1992): 

· General questions re: fairness and impartiality are NOT enough under dueP when D requests questioning about whether jurors would automatically assign death penalty upon a finding of guilt
· Reasoning:

· The judge must ask questions that give enough info to D to use his “for cause” challenges

· People can THINK that their dogmatic views are fair (and reconcilable with the law) and be wrong

· Fed requirements: individual juror voir dire is required in 3 situations (under supervisory power)

· 1) Case has racial overtones

· 2) Case involves matters where local community is known to harbor strong feelings (i.e child abuse or narcotics distribution)

· 3) Testimony from law enforcement agents is important & might be overvalued

· Challenges for Cause

· Bottom Line: Party challenging for cause must show ACTUAL bias AND that juror is unable or unwilling to view facts of case impartially
· show through questioning

· **Note: whether someone becomes the foreman doesn’t make error more harmful (irrelevant to reversal)

· Typical challenge for cause (in statutes):

· Juror is of unsound mind or lacks qualifications required by law

· Is related to a party
· Has served in a related case or is in the indicting grand jury

· Is unable or unwilling to hear the case fairly and impartially
· Most frequently used challenges for cause (in practice):

· Bias

· Taint from trial publicity
· Preconceived notions inconsistent w/presumption of innocence

· Inability or refusal to follow instructions of court (nullification)

· Examples of failed attempts at challenges for cause:

· Govt employees, deputy, family members of juror who had been victims of the exact same crime

· Timing: Can exclude a juror for cause during deliberation, if the ct finds good cause (e.g., juror was threatened during deliberations) 

· Fed R Crim Pro 23(b): Ct may permit a jury of 11 people to return a verdict is the court finds good cause to excuse a juror!!!

· Reasons for excluding during deliberations: outside threats, lack of “common sense”/ability to deliberate

· Witherspoon v. Illinois (US 1968): 

· Statute allowing P to challenge for cause when juror has “conscientious scruples” or is opposed to death penalty = Statute is UNCONST under 6A & 14A!

· Because jury is no longer neutral; it is now death-friendly

· Having general “reservations” about the death penalty does NOT = bias, but it IS bias if the juror would automatically vote against the death penalty in any case (see McCree for elaboration)

· Excluding everyone who doesn’t like the Death Pen resulted in a jury “uncommonly willing to condemn a man to die”

· ** Erroneous exclusion under Witherspoon = “I think I could be fair, even though I hate prosecution” → excluded → REVERSED

· ** Witherspoon excludable = people who are properly excluded b/c “I would never vote for death penalty”
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(Gilderoy) Lockhart v. McCree (1986) (and Wainwright v Witt 1985) 

· 1) Standard for when you CAN exclude people for being against the death penalty = when the opposition to the death penalty is so strong that it would prevent or substantially impair performance of their duties as jurors at the sentencing phase of the trial” (Witt)

· 2) NO const protection against death-qualified juries during the guilt phase of death penalty trials
· Death-qualified jury ≠ biased, even if that means that it might be more likely to convict (still impartial jury re: guilt. An impartial jury is one who will obey the law and apply the facts)

· NOT denied fair cross section b/c Witherspoon-excludables are not a cognizable group

· 3) Where there’s ambiguity about the juror’s views on the death penalty, defer to trial judge b/c he saw demeanor

· Marshall dissent in Lockhart: 

· This is giving special power to the state in the most serious cases!  P can just declare that it is seeking the death penalty in order to manufacture the jury to favor its side!

· Buchanan v. Kentucky (US 1987): when joint trial and D1 is NOT charged with a capital crime, but D2 is, D1’s right to jury trial is NOT impaired by having a death-qualified jury for his guilt trial
· If you have a co-D w/ a capital charge, you’re screwed!

· Brarshall + Stevens dissent: (We still disagree w/McCree.) the additional cost to the state of getting more jurors to replace the death qualified ones is minimal compared to D’s interest in impartial jury at guilt phase

· Uttecht v. Brown (US 2007): 4 key principles established by past SCOTUS cases about death qualified juries!

· 1) D has right to an impartial jury pulled from a venire which has NOT been tilted in favor of capital punishment by selective state challenges for cause

· 2) State has strong interest in having jurors who are able to apply capital punishment

· 3) Juror who is substantially impaired in ability to impose the death penalty can be excluded

· 4) Trial judges can make judgments based on demeanor, and those judgments are entitled to deference

· Important fact: when P challenged juror, D counsel did NOT defend!  So D counsel conceded that the P was right.

· EXCUSING SOMEONE FOR CAUSE WHEN YOU SHOULDN’T: BAD

· Gray v. Mississippi (US 1987): Witherspoon violation (excluding someone for mere conscientious scruples) = per se reversable, harmful error
· P tries to argue that P would have used peremptory strike to exclude anyway, so the error was cured; SCOTUS = smack down! (b/c juror was improperly excluded)

· Reasoning: if Witherspoon violations were harmless error, they would be insulated from appellate review (and there’s no other fix in the system for this error)

· Morgan v. Illinois (US 1992): D had a dueP right to get a prospective juror excused for cause if he’d impose death regardless of mitigating circum
· Exclusion required for automatic vote for death

· NOT EXCUSING SOMEONE FOR CAUSE WHEN YOU SHOULD: CAN BE OK IF CURED BY PEREMPTORY CHALLENGE
· Ross v. Oklahoma (US 1988): (COMPARE w/Gray v. MS!!)

· If the actual jury that sat was impartial, there has been no constitutional violation.  PERIOD.  It doesn’t matter if the D had to use up a peremptory challenge!
· Reasoning: 

· A “hard choice” (“use my peremptory now or challenge this juror on appeal?”) is not the same thing as no choice.

· There is no constitutional right to peremptory challenges
· Martinez-Salazar (2000): Juror says that he favors the prosecution and thinks that people are on trial because they did something wrong and he really only gets the presumption of innocence in theory. D counsel had used up all peremptories! D counsel says this violates FRCrimP 24(b), which gives him 10 peremptories

· SCOTUS says R 24(b) NOT violated. Even if you use up all peremptories, a hard choice not the same thing as no choice.

· Peremptory Challenges
· Peremptory challenges (usually) can be made w/out stated reason, w/out inquiry, w/out court control and even just on a real or imagined partiality (but see Batson)

· There is NO const right to peremptories!

· Purpose of peremptory challenges:

· Eliminates extremes of partiality on both sides

· Assure the parties that the jurors on their case will decide on the basis of the evidence and nothing else

· Don’t incur the ire of a juror that would exclude for cause otherwise

· Encourage a litigant to accept the verdict

· Safety valve where judge fails to remove a juror for cause

· Fed R Crim P 24(b): 10 peremptory challenges (20 in capitals) for D; 6 for state

· If multiple Ds, then allocate challenges amongst them

· Most states have equal peremptories for state and D

· Procedure: Different in different jurisdictions

· Strike system: parties get to see the entire panel and strike the ones that they like least

· Challenge system: Can’t see the remaining jurors, don’t know who will fill a challenged juror’s seat

· US v. Warren (8th Cir 1992): There is nothing wrong w/excusing potential jurors from the courtroom before the parties make their challenges

· Stupid D counsel should just ask what procedures are in advance
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Swain v. AL: (HIGH burden of proof) D must show a pattern of discrim in order to prevail on an EP challenge to P’s behavior in peremptory strikes
· Problems:

· Impossible to meet this standard

· No remedy for the first people excluded

· THE BATSON & PROGENY TEST: Discriminatory Peremptory Challenge?
· (1) D (of any race) or P can make prima facie case for discrimination against any cognizable groups (can be civil or criminal case) by showing:

· A) Stricken juror was in a cognizable group
· race and gender are automatic

· B) Peremptory(s) used to exclude person(s) in this group
· C) Facts and other relevant circumstances  (what questions were asked, how they were asked, what answers were given, etc.) give rise to inference of discrimination
· (2) Burden shifts to opposing party to articulate a neutral reason
· Does NOT need to be plausible! Can say basically anything, like that jurors had mustaches (Purkett).  Can be demeanor evidence.

· As long as characteristic is not a “proxy” for cognizable group

· (3) Original challenging party has ultimate burden of proving discrim. intent (by proving that other party’s proffered neutral reason was mere PRETEXT!!)

· Levels of scrutiny

· Race → strict scrutiny (compelling, narrowly tailored)
· Gender → intermediate scrutiny (important OR “exceedingly persuasive,” substantially related)
· Other cognizable groups → rational basis review (legitimate, rationally related)
· Standards for reviewing demeanor evidence:

· If trial judge saw it firsthand → likely to be a valid neutral reason.

· If trial judge only heard about it/didn’t make a finding → less likely to be a valid neutral reason, but it’s still possible.

· Batson v. KY (1986): No peremptory challenges if discriminatory on basis of race/gender/stereotypes about race or gender.

· Overrules Swain high burden on D for proving EP violation by P in use of peremptories (challenging party does NOT have to show across multiple cases, just give prima facie showing for THIS case)

· TEST!!

· Prima facie case (shows purposeful racial discrim in THIS case)

· Cognizable group

· Peremptories exercised to exclude members of that group

· This + other relevant circumstances give rise to inference of discrimination
· Burden shifts to P to offer race-neutral reason for peremptory

· Opponent of the peremptory challenge has the ultimate burden of persuasion that the reason is pretextual (discrim intent)
· strict scrutiny for race, later cases add intermediate scrutiny for gender and rational basis for all other groups

· **Note: Batson restricts this tests to D who are within a cognizable racial group in criminal cases - but later cases change these things!

· Reasoning:

· Harms the D (not impartial jury)

· Harms the juror (racial discrim)

· Harms society (undermine confidence in criminal justice system)

· Marshall concurrence: Should get rid of peremptories altogether, this is the only way to get rid of discrimination
· Ds can’t attack challenges unless they are so flagrant that they rise to level of prima facie case - a lot of discrim still w/out remedy

· Hard for trial judges to assess motives--easy to make up race-neutral reasons; sometimes Ps don’t even know that they’re racist

· BUT can’t just ban peremptories for state; MUST ban for both OR the scales would be uneven
· Rehnburger: Challenges for cause have to be explained, but by definition peremptories do NOT! 

· Nothing unequal about this, as long as we also exclude white jurors in cases with white defendants, etc.

· Powers v. Ohio (1991): White person has standing to bring EP claim on behalf of excluded black people (D does NOT have to be part of cognizable group!)

· 3 requirements for 3rd party standing
· (1) Litigant must have suffered an “injury in fact”
· Racial discrimination casts doubt on the integrity of the judicial process

· (2) Litigant must have a “close relation to the third party”
· D and jurors have a common interest in eliminating racial discrimination from the courtroom

· (3) There must be some hindrance to the 3rd party’s ability to protect her own interests

· barriers to bringing an individual action are “daunting”

· Scalehnquist: white people aren’t harmed by race discrimination

· Open Q: If the D decides not to challenge a Batson violation, does that mean the D can waive the community’s rights?

· Edmonson v. Leesville Concrete (1991): You can NOT use peremptories to exclude b/c of race in CIVIL cases! Still discrim! Batson applies in civil cases

· Court finds State Action when a private party exercises peremptories because a court oversees the proceedings and thus implicitly sanctions the discrimination
· O’Connor: Not everything that happens in a courtroom is state action! Peremptory challenge is the work of a private litigant!

· Georgia v. McCollum (1992): Prosecutors can challenge D counsels for making racially discriminatory peremptory challenges. Ds can’t discriminate either!

· Facts: White Ds beat up black guys, and D counsel excluded black jurors. But P wanted black jurors there to sympathize with the victims. 

· Batson applies to prosecution!  Ps can now challenge the D for a discriminatory peremptory challenge.
· 3d party standing: P reps all people, so the logical actor to bring challenges

· State action: Even more so than in civil cases b/c criminal juries are mandated by the constitution

· We are NOT violating the D’s constitutional rights by limiting his ability to use peremptory challenges BECAUSE...

· no const right to peremptory challenges

· we can’t sanction racial discrimination - it’s unjust!

· not violating atty/client priv b/c you can do in camera discussion

· D can’t carry out unlawful conduct through his counsel

· Right to an impartial jury is already protected by voir dire, for-cause challenges, and peremptories of actual racist jurors

· Thomas Dissent: Black Ds will “rue the day” we decided Batson

· We should prioritize rights of D, not community members!

· O’Connor Dissent: This is illogical!  If Ds can represent the community, then the D and the P both represent the “people.”

· Expansion of McCollum
· Lower courts have used McCollum to prohibit minority Ds from striking white jurors on racial grounds.  D’s just can’t violate Batson, period.

· NAACP Alternative Idea: Ds, but not Ps, should get to make Batson violations

· D CANNOT “make his own Batson violation” by striking jurors in a discriminatory manner and then trying to appeal because there was discrimination.

· US v. Boyd (7th Cir. 1996): Letting a D do this would “make a laughingstock of the process”!

· JEB v. AL (1994): EqP prohibits peremptory challenges on the basis of gender!
· Intermediate scrutiny applies

· Reasoning: 

· Gender doesn’t create bias 
· This would be a sex stereotyping

· O’Connor: 

· We are diluting peremptory challenges in general

· Some gender-based assumptions are relevant! And accurate! (example: battered women cases)

· Rehnquist:

· Genders are different because they have different experiences, but races all have the same experience! 

· Scalomquist: Majority is just trying to placate the feminists!

· MAKING A PRIMA FACIE CASE for Batson violations

· Striking one juror → not always enough for prima facie case

· But in Morse v. Hanks (7th Cir. 1999), P struck the only black man on the jury without giving a reason, and that was prima facie case
· Striking all jurors in a racial group → probably enough for prima facie case

· Striking some jurors in a racial group → it depends

· People v. James (1987): P challenged 5 out of 6 black jurors, using up half of his challenges → prima facie discrimination case

· Johnson v. California (2005): Prima facie case requires an inference of discrimination, but no more - this is a low burden on the D.

· CA statute trying to make the D prove that discrim was “more likely than not” for a prima facie case was UnConst

· NEUTRAL EXPLANATIONS

· Purkett v. Elem (1995): Explanation that jurors had goatees and beards were enough of a race-neutral reason to satisfy step two

· Explanation does NOT need to be persuasive, or even plausible to pass the second step

· A lot of really implausible explanations (lack of eye contact, watches too much TV, not knowing where your kids work) have been accepted

· The third step is where we’re supposed to evaluate whether the reasons are persuasive

· Dissent: The neutral reason should be reasonably specific and trial-related! (Schaffer emphasized)

· Hernandez v NY (1991) (plurality): Spanish-speaking jurors are challengeable when they can understand the witness, while the other jurors have to listen to the interpreter. Worry that they wouldn’t be able to rely on the official translation.

· This is not a racially discriminatory challenge; it’s about language.

· Passes entire Batson test, not just step 2

· BUT there could be situations where excluding certain ethnic groups/language-speakers is discriminatory b/c it’d be a proxy for race
· STEP THREE: DISCRIMINATORY INTENT

· Snyder v. LA (2008): If the P struck a juror for some reason, did he strike other jurors with the same problem?  If not → Batson violation.

· P offered two reasons to exclude juror:

· Nervousness → Deferred to trial court b/c findings of demeanor on the record

· Student teacher obligations → unreasonable → clear error! Compared with other jurors who also had obligations.

· Thaler v. Haynes (2010): Trial judges are not required to see demeanor evidence firsthand. If they knew about it firsthand and put it in the record, they get more deference

· But if the judge saw it firsthand, that strengthens the P’s case on appeal.

· This is a habeas case → even MORE deference to trial court!

· Reason for deference to trial judge is that he gets to see the demeanor of the juror AND attorneys when they argue about race neutral explanation v. pretext**

· ** 2d circuit requires trial judges to put on the record their reasons - “obese people are pro-defendant!”

· Mixed motives: circuit split--either any discrim at all leads to exclusion, OR if there is another basis, no exclusion

· Policy Q: Should we eliminate peremptory challenges? (Breyer, concurring in Miller-El 2005)

· Problems at every step of Batson:

· First step: Ps are free to misuse peremptories as long as they don’t rise to the level of prima facie case

· Second step: reason doesn’t even need to be plausible
· Third step: Puts judges in an awkward position to have to second-guess P’s judgment. 

· Ps might not know about their own unconscious biases.

· Lawyers are still trained and encouraged to rely on stereotypes in making peremptory challenges - they want to be zealous advocates.

· Right to a jury selected without discrimination is constitutionally protected, right to peremptory challenges are not

· Discrimination still inherent

· REMEDIES: 

· Erroneous exclusions: (Rights of Juror + D)
· Allowed improper peremptory (race) → Reversal (Batson)
· Allowed improper challenge for cause (death scruples) → Reversal  (Witherspoon)
· Erroneous Inclusions: (Rights of D)
· Disallowed proper peremptory (race-neutral) → NO Reversal
· Disallowed proper challenge for cause (impartial)

· BUT peremptory used against juror → NO Reversal
· Juror allowed to sit through trial (=impartial) → Reversal
· NO remedy as long as all the jurors seated are impartial and unbiased
· Some states adhere to per se reversal rule for improper denial of peremptories (NY) (BUT: this could encourage judges not to police peremptories b/c leads to more reversals)

Jury Deliberations
· Anonymous Juries = NO identifying info (names, addresses, ethnicity or religious background)
· Reasons to impanel an anonymous jury:

· Organized crime/gangs

· Ds with history of juror intimidation / tampering 

· Extortion

· Severe penalties at stake

· Publicity

· Tutino (2d Cir 1989): Anonymous jury was fine in drug kingpin case with major publicity, even though the jurors were barely asked any personal questions, where judge gave a curative instruction about the presumption of innocence

· Barnes (2d cir 1979): Jury was properly made anonymous when D was a drug kingpin who engaged in acts of violence and intimidation. Voir dire was limited to cover county and length of residence and certain family history. Meant to protect jurors from threats/harassment

· Sanchez (5th Cir. 1996): Reversible error to make a jury anonymous in a case involving a police officer accused of coercing prostitutes to have sex

· Why the jury shouldn’t have been anonymous:

· No organized crime

· No evidence that D have ever attempted to interfere with judicial process

· No indication that there would be lots of publicity

· Improperly making juries anonymous can NOT ever be harmless error: verdicts need to be personalized, and D has a right to know who jurors are b/c provides clues to juror selection
· Rights that might be impaired: presumption of innocence?

· Protecting Against Judicial Influence in Jury Deliberations

· Answering Jurors’ Questions

· Neff (7th Cir 1993): Judge can NOT use facts not presented in the evidence to answer jury’s questions
· Allen charge:

· Allen v US (1896): If a jury is deadlocked, judge can give a “dynamite” charge to encourage them to deliberate further and try to reach a verdict

· Concern with an Allen charge is that it could coerce the minority into agreeing with the majority just to reach a verdict

· Things that must be included in a modified Allen charge:

· Recognition that the majority of jurors may favor acquittal

· Reminder that P has burden of proof beyond a reasonable doubt

· A statement that both the majority AND the minority should reexamine their views (very important!)
· Statement that no juror should abandon his or her conscientiously held view

· Statement that the jury is free to deliberate as long as necessary
· Things to avoid in an Allen charge

· references to the costs of a retrial
· BUT it may be okay to say “there is no reason to believe that any new evidence will be presented, or that the next twelve jurors will be any more impartial than you”

· telling the jury it is “free to hang”

· Telling the jury “you’ve got to reach a decision” 

· Making successive Allen charges
· Successive Allen charges: usually reversible error b/c concern about wearing down dissenting jurors and giving them the message that they’ll never get to leave if they don’t give in

· BUT: Nickell (9th Cir. 1989): Judge gave modified Allen charge on Friday and one on Monday with no deliberation in between = fine. (Second charge = continuation of the first, no concern about wearing down) 

· Test for whether Allen charge error is reversible = totality of circum
· Capital Punishment

· Lowenfield v. Phelps (1988): It is okay to give a modified Allen charge during the sentencing phase of a capital case

· Trial judge didn’t coerce the jury

· Dissenters (Brarshall and Stevens): Death is different!  Shouldn’t allow the charge in death penalty context.

· NOTE: If judge erroneously dismisses a jury and a higher ct finds no deadlock, can’t retry the case b/c double jeopardy
· BUT this isn’t often a problem...there’s enormous deference to trial judge in deciding whether or not to dismiss jury

Protections Against Jury Misconduct and Outside

· Trial judges must address jury misconduct and outside influences

· Outside Influences & Remedies

· Dismissing/Excusing Jurors
· Exposure to highly inflammatory info that makes jurors unable to be impartial, even if adversely affected by events outside her control → exclude (Martinez 11th cir 1994, Angulo 9th cir 1993)

· Examples of outside influences that require exclusion

· info from an attorney friend

· threatening phone calls

· watching the news
· Inability to perform duty

· juror sleeps through the trial (Smith 5th cir 1977)

· BUT don’t excuse jurors too quickly or prejudice the parties!

· Risk of a hung jury → NOT a proper reason to exclude.

· Judges should only focus on excusing incompetent jurors
· **Note: Just b/c the juror stayed doesn’t always require reversal.

· Smith v. Phillips (1982): Trial judge’s decision not to overturn the verdict due to one juror who was in a “compromising situation” (applying for DOJ job): ok

· Sequestering

· Some jurisdictions require it (e.g. NY)

· Some commentators think that this is prejudicial

· EITHER b/c they will identify with cops who guard them

· OR b/c they will resent their captors (“We want to go home!”)

· More common to sequester jurors during deliberation

· Ex Parte Communications

· Rushen v. Spain (1983): Juror told the judge that she was an acquaintance of a women who had been murdered by a D witness, no record was made.  SCOTUS deferred to state court finding and held that the error was harmless.

· Jury Misconduct

· Tanner v. United States (1987): Jurors who drink at lunch. D was properly denied evidentiary hearing. 

· FRE 606(b): Generally prohibits inquiry into jury deliberations, but exceptions:

· Extraneous prejudicial info

· Outside influence improperly brought to bear on any juror

· 606(b) means outside influences, not things that the jurors do

· Jurors are checked by other things: voir dire, observations by the judge and fellow jurors

· Emphasizes finality b/c, if routine impeachment of jury verdicts post-trial, then will curtail jury from full deliberations and rendering unpopular verdicts; PLUS, will undermine our trust in juries of lay people
· Brarshall + Stackmun dissenting: Ds have a right to be tried by an impartial jury; voir dire is not sufficient to cure things that happen during trial

· Examples of juror misconduct that does NOT qualify for inquiry under FRE 606(b):

· intimidation of one juror by another

· unfair inferences drawn from the evidence

· assumption that if D didn’t take the stand, he must be guilty

· voted for conviction just to end deliberation and go on vacation!

· Ruggiero (5th Cir. 1995): FRE 606(b) BARS juror testimony on:

· Methods of argument in deliberations

· Effect of any particular thing on outcome of deliberations

· Mindset or emotions of jurors during deliberations

· Testifying juror’s own mental process during deliberations

· Lies during Voir Dire → Reversal, unless the reason is innocent/impartial

· Colombo (2d Cir. 1989): Juror deliberately omitted to say about her brother-in-law was an AUSA. Held: if it can be shown that the brother is gov’t atty, the conviction must be rev’d. 

· Lying in order to increase chances of being on a jury strongly suggests partiality
· Langford (2d Cir. 1993): No prejudice to D where juror lied about her prostitution convictions b/c she was embarrassed, not because of partiality.

· **NOTE: if you want to make a claim about jury misconduct, make it during trial, or you run into a Tanner problem!  You want statements on the record, with the jurors in open court, rather than the secret jury room.

· Alternate Jurors: Under Fed. R. Crim. Pro. 24(c), judge can impanel up to 6
Limitations on Judicial Powers:
· Judge can NOT direct a guilty verdict.

· EVEN IF D admits every material element of an offense! 

· A directed verdict deprives D of her right to a jury trial (Sullivan v LA 1993)

· Jury nullification:

· History: has been used for “benevolent” reasons (libel and fugitive slave laws) and “sabotages of justice” (lynching/civil rights hate crimes -- Emmett Till case) 

· There is a POWER but not a RIGHT to nullify

· Thomas (2d Cir. 1997): Jurors can get away w/jury nullification!

· 1) Judges must do everything they can to forestall/prevent nullification

· 2) Illogical rule: Judge must find without any doubt that a juror is nullifying before he may dismiss the juror, BUT judge cannot investigate into deliberations deeply enough to be sure about nullification.
· Basically: a judge can never dismiss a juror for nullification, unless the juror explicitly shouts it out!
· Reason: It’s better to protect the secrecy of jury deliberations than to protect against irresponsible juror activity.  Lesser of two evils.

· Racially based jury nullification:

·  Paul Butler proposal:

· African-Americans should nullify sometimes b/c it’s sometimes better to keep people in the community instead of sending them to prison. Decision as to what kind of punishment black people should receive should be made by black community, not the criminal justice system.

· Specific proposal:

· Violent malum in se → jurors should consider the case strictly on the evidence

· Nonviolent malum in se → consider nullification but don’t favor it

· Nonviolent malum prohibitum → presumption in favor of nullification

· Nancy Marder response: Problems with this proposal:

· Would replicate politics of legislature in jury room and reduces all black people to one viewpoint

· Pits all black jurors against all other jurors

· Will make it so black people never get seated on juries

· Instructions on the power to nullify:

· United States v. Dougherty (D.C. Cir. 1972):

· Majority: Judges should not tell jurors they can nullify!  They can find out in other ways.

· Bazelon Dissenting: Forcing jurors to find out about nullification on their own isn’t fair, because it privileges educated jurors.  If there is a right, shouldn’t we tell people about it?

· Commenting on the Evidence & Questioning Witnesses

· Most States: Trial judge not allowed to comment on the weight of the evidence or credibility of witnesses

· Judge might be able to sum up the evidence on both sides

· Fed Cts and Some States: Judge can comment more and summarize the evidence.  Unclear how much leeway the judge actually has.

· All Cts: Judge CANNOT give the impression taking sides.  Just clarify.

Jury Verdict:

· Generally must be in writing
· Must be returned in open court
· Juries may be polled (“Juror 1, what’s your verdict?”  “Juror 2, what’s yours?”)

· Fed.R.Crim.Pro. 31(d): If a party requests individual polling, Judge has to do it.

· Multiple defendants

· Fed R. Crim. Pro. 31(a): If co-Ds, jury can return verdict for each one whenever they come up with them.  Can be at different times.

· Note-taking during deliberations:  Some cts allow it, some don’t.

· Inconsistent Verdicts

· Powell (1984): D cannot attack his conviction on one part of an indictment on the basis that it’s inconsistent with his acquittal on another count of an indictment
· Always uncertain why a jury returns a verdict

· Usually a matter of lenity – can’t challenge a verdict b/c should have gotten more lenity

· BUT there can be a problem if the two verdicts actually do not work

· Moore (Minn. 1990): Convictions on two counts where finding of guilty of both murder and manslaughter are vacated b/c can’t be both intentional and reckless at the same time (elements are contradictory)

· Inconsistent Defenses:

· Ds are allowed to use inconsistent defenses

· But usually not a good idea, b/c the jury won’t like it

