Frameworks of Criminal Law

Overview of the System
Duncan v. Louisiana: applied 6th Amend right to trial by jury to the states

· Now settled that the right to a jury trial exists if there is a possible punishment of at least 6 mos.

· Dissent argued that states are “laboratories of democracy” and should be allowed to experiment

United States v. Dougherty: jury nullification—can disregard uncontradicted evid and instructions of the judge

· This right should not be explicitly recognized or overemphasized (i.e., announced)

· Want to prevent overusage and allow jurors to hide behind the law in making the tough decisions

Bordenkircher v. Hayes (∆ wrote bad check, refused plea of 5 yrs, PR got stricter indictment, ∆ got life)
· Accused is free to accept or reject PR’s offer in the “give-and-take” of plea bargaining

· If PR has probable cause, decision to prosecute and what charge to file are entirely w/in his discretion

Punishment
· Need crim law to control private violence, avoid self-help

· Durkheim: community is undermined if the laws are not enforced (want society to cohere)

· Adverse consequences of sentences that are too harsh

· Legitimacy: civilized society would not lock people up until they die

· Very expensive to lock people up for so long

· If you know you’re going to jail anyway, you might go out in a blaze of glory (Bentham)

· Grading is important to give offenders a motive to stop at a lesser crime

· Justifications for punishment

· Retribution (Kant: last man alive should still be punished for his crimes)

· People deserve to be punished (just deserts, eye for an eye)

· Backward-looking: punishment is justified based on offender’s past behavior

· Moore: can’t have pure retribution bc you always justify it w/ utilitarianism (if you feel better at the end, there’s a utilitarian benefit)

· Core of retribution: castrated rapist on a deserted island should still be punished

· Punishment is an end in and of itself—not only is it permissible, but it is essential

· Criticisms
· Some consider punishment for its own sake to be inherently evil

· Too harsh, no role for mercy

· Doesn’t allow for individual circumstances (not all eye pokes are created =)

· Can be unjust (you, by chance, were the one who got caught)

· Inefficient—punishing for no other reason than to punish is a waste of resources

· Utilitarian (Bentham)

· Punishment serves a useful purpose

· Forward-looking: punishment is expected to produce good consequences in the future

· Criticism: ignores human impulse for vengeance

· Deterrence

· Specific Deterrence

· General Deterrence (Bentham)

· Using people as a means to an end, to “send a message”

· United States v. Milken (securities fraud)
· Prison sentences are powerful deterrent to financial community

· If harder to detect, warrants greater punishment to effectively deter

· Some role of incapacitation (removing his influence)

· Criticism
· Presupposes rational actors, but many offenders are irrational in the moment (crimes of passion) or even in gen

· Potential offender must know of the rule and must perceive the cost of violation as greater than the perceived benefit

· Rehabilitation

· Not only makes the criminal better off but also makes the streets safer

· Give offenders the tools to lead flourishing and successful lives (paternalistic)

· Goal of reducing recidivism

· Criticisms
· Diverts societal resources from deserving groups who actually want them

· Dangerous moral blindness of doing something “for their own good”

· Incapacitation

· Diff from specific deterrence is that it literally prevents someone from doing something (rather than make them make their own decision not to do it)

· United States v. Johnson (robbed bank ½ hr after release for bank robbery, life sentence)

· Specific deterrence clearly failed for him

· Majority thinks life in prison is necessary for gen deterrence and incapacitation

· Posner concurrence: goals can be accomplished w/ a much lesser sentence

· Incapacitation: necessary now but not in 20 yrs—bank robbery is for the young

· Gen deterrence: those who’d rob a bank in face of a 20-yr sentence are unlikely to be deterred by tightening the screws still further

· United States v. Gementera (wore signboard after stealing mail)

· Specific and gen deterrent effect by raising awareness of real legal consequences of mail theft

· Specific deterrence: jail obviously hasn’t worked since he’s been there before

· Pub acknowledgment of ∆’s offense was necessary for his rehabilitation (bolstered by the other conditions of his sentence—letter of apology, lectures, observing “lost mail” window)

· Penalties always cause shame and embarrassment—distinction b/t reintegrative shaming and disintegrative shaming (stigmatization)
Statutory Interpretation
· Elements: Act, Attendant Circumstances, Result, Punishment Clause, Mental State

· Legality Principle: criminal liability and punishment can only be based on a prior leg enactment of a prohibition that is expressed w/ adequate precision and clarity
· Common law crimes have been abolished, and judicially created offenses are prohibited
· Procedural fairness: notice (ability to ascertain the crim penalty), consistency, elim discretion
· Effective deterrence: want to deter but avoid overdeterrence
· Arguments against
· Inhibits ability to act normatively (gut feeling that this is wrong but a § doesn’t match)
· BUT have to distinguish what you don’t like from what ∆ did, being a bad person from being a criminal
· Lacks the flexibility of the common law (which is more reactive), prone to technicalities
· Encourages creativity to get around the letter of the law (e.g., new drug formulas)

· Sentencing discretion might undermine legality if judge can sentence w/in wide range
· Void for vagueness: a vague §, one that doesn’t adequately define the prohibited conduct, is unconst
· Diff from an ambiguous §, which just has mult interpretations (and is not necessarily unconst)
· In resolving ambiguity, cts should look to plain meaning

· Can go beyond § but must see § through eyes of the leg (leg intent)
· Interpreting the lang or which § to use (2 §s might give conflicting rules)

· Diff lang in a diff part implies that a diff meaning is intended

· Ejusdem generis: catchall phrase is limited by the common factor of the items in the list

· Expressio unius: expression of one thing excludes implication of another

· Noscitur a sociis: known by its neighbors

· Specific controls the general: a more specific § has priority over a more general one

· Later controls the earlier: if 2 §s conflict, the one enacted at a later time takes priority

· Beyond the lang: leg history (e.g., MPC commentaries if a provision was taken from the MPC)
· Rule of strict construction/rule of lenity: ambiguity in a § is read in ∆’s favor
· In figuring out if any words in a § are ambiguous, it can help to look at the facts that are present

· Can use statutory interpretation to resolve ambiguity
· Consider leg purpose (what conduct are they trying to punish)

· Type of penalty can be a clue

· Gen policy concerns
Major Cornerstones of Liability

Actus Reus
· MPC  § 2.01: liability must be based on a voluntary act or culpable omission

· Omissions must be 1) expressly permitted by law or 2) rooted in a legal duty to perform the act

· Jones v. United States (baby died when ∆ didn’t feed him)

· Liability based on omission must be based on a neglected legal duty (not mere moral obligation)

· 4 situations in which failure to act=breach of a legal duty

· Duty by §

· Duty by relationship (parent to minor child, spouses to one another)

· Contractual duty

· Voluntary assumption and seclusion: assumed care and then so secluded the helpless person as to prevent others from rendering aid

· Rationales for limits on omission liability: notice (people need to know what they’re getting into), autonomy (mother’s job in Jones—not ∆’s), proof problem

· Pope v. State (crazy mother beat child to death while ∆, church friend, stood by)

· Even if § imposes omission liability, must be w/in class of persons contemplated by §

· If ∆ created the peril, failure to mitigate could lead to culpability even if wouldn’t otherwise have had a duty: depends on intent in creating the peril (the more intentional, the greater the duty), knowledge of the peril, intent at the time of rescue, ease of rescue

· Possession is an act (although there typically must be awareness of the thing possessed)

Mens Rea
· If a mental state is provided, read it down the § unless it says otherwise (checking w/ each element for a contrary leg purpose)
· In figuring out the contrary purpose, consider: who is the § trying to get?  What kind of behavior is being targeted?  What mental states nab those people?  Is it overinclusive, underinclusive?
· If no mental state, presumption is against SL (unless it’s a regulatory, low-level, low-stigma offense)

· Presume reckless default if no other options

· Must pick mental states independently of ∆, have to be honest about applying them (even if ∆ gets off)
· MPC  § 2.02: ∆ must’ve acted purposely, knowingly, recklessly, or neg wrt each material element

· Purpose
· Conduct or result: conscious object to engage in the conduct or to cause the result
· AC: aware of the existence of such circumstances or believes or hopes that they exist
· Consequence need not be the desired end in itself—motive is not relevant for liability
· Knowledge
· Conduct or AC: aware that his conduct is of that nature or that such circumstances exist
· Result: aware that it is practically certain that his conduct will cause such a result
· Knowledge is est for a particular fact if a person is aware of a high probability of its existence (unless he actually believes that it doesn’t exist)
· Recklessness
· Conscious disregard of a substantial and unjustifiable risk; risk must be of such a nature and degree that its disregard involves a gross deviation from the standard of conduct that a law-abiding person would observe in the actor’s situation
· Subjective awareness of this substantial and unjustifiable risk
· Includes those who think they mitigated the risk (karate instructor who kicks the window)
· Negligence
· Should be aware of a substantial and unjustifiable risk; risk must be of such a nature and degree that the actor’s failure to perceive it involves a gross deviation from the standard of care that a reas person would observe in the actor’s situation
· No state of awareness but should be (major diff from recklessness is state of awareness)
· Gross negligence standard (neg must be much more substantial than in tort)
· Reckless default for any material element w/o a mental state
· When purpose or knowledge is required, the § is usually explicit
· Neg is so exceptional that it should be excluded unless explicitly prescribed
· Regina v. Cunningham (∆ gassed mother-in-law); Regina v. Faulkner (sailor lit match, set fire to ship)
· Absent clear indication to contrary, cts interpret “malice” or other vague, ambiguous MR lang to require that ∆ was aware his actions posed a substantial risk of causing the prohibited harm
· Ill will doesn’t matter—motive is not relevant for liability
· MR typically must be proven by circumstantial evid and permissive inferences, which the jury can draw whenever a concl is “more likely than not” to be true under the circumstances
· State v. Hazelwood (Exxon Valdez)
· Under both civil and crim neg, a person acts negligently when he fails to perceive a substantial and unjustifiable risk that a particular result will occur
· But crim neg requires a greater risk—gross deviation from reas standard of care
· Still no requirement that ∆ be aware of the risk (which would be recklessness)
· Strict Liability (i.e., no mens rea)
· Not appropriate for malum in se crimes
· Heavy presumption of MR; must be a clear statement from Congress if MR is not required
· Considers pub interests: puts burden on those w/ more info than on the wholly helpless public
· Clues that a silent mens rea offense is SL
· It’s a pub welfare/regulatory offense (incl sex crimes)
· Carries a low penalty—usually misdemeanor, no prison time
· Has a low stigma
· Conditions of prosecution make it necessary to lower the burden
· Morissette v. United States (collected old bomb casings)
· Mere omission from the § of any mention of intent shall not be construed as SL
· §s or admin regs that involve pub welfare offenses are diff like drug offenses (Balint) or mismarked packages (Dotterwich)
· Extra level of safety necessary to protect vulnerable pub (can’t verify drug safety)
· Staples v. United States (filed down rifle so that ∆ didn’t know was a firearm)
· Avoid dispensing w/ MR when it would criminalize a broad range of innocent conduct
· Concern of overdeterrence from socially productive activities and punishing people who have taken all reas steps to comply w/ the law
· “W/ an intent to” lang in a § usually refers to a “specific intent”
· Can apply that intent to the other elements or can call it a specific intent, ignore it, and use other mental states for the other elements if appropriate
· Specific intent usually equates to purpose (sometimes knowledge, in some circumstances)
· Hard to find § where purpose is required for every element; high bar—would leave a lot of people out
· Ignorance and Mistake of Fact and Law
· MPC  § 2.04 (focuses on ∆’s culpability rather than on the actual consequences of his conduct)
· Defense if it negates the required MR for the crime

· Defense is not avail if ∆ would be guilty of another offense had the situation been as he’d supposed—degree of the offense is reduced to what he thought the situation was

· A belief that conduct doesn’t legally const an offense is a defense when:

· § defining the offense isn’t known to ∆ and hasn’t been reas made avail

· Reas reliance on official statement of law, later found to be invalid or erroneous, in a §, judicial decision, admin order, or official interpretation of pub officer or body w/ responsibility for interpretation, admin, or enforcement of relevant law
· Mistake of fact
· Regina v. Prince (∆ took 14-yo girl, who he thought was 18, out of father’s possession)
· Moral wrong theory: act is malum in se—you were doing something wrong even if you didn’t know the extent of the wrongfulness of the act
· Criticism: great deal of subjectivity as to what is/isn’t morally wrong
· And, in this case, sex is not inherently wrong
· Lesser-crime theory: when ∆ knowingly commits a crime (e.g., assault), he runs the risk of his crime resulting in the greater crime (e.g., V was a cop)
· To justify punishment, there must be crim activity going on at the first level (rather than just a moral wrong like in Prince)
· Criticism: if something’s wrong, you still want to deter people from doing it (even if it’s not a crime)
· In making something SL, you deter ignorance—incentivizes people to find out the truth before they act and steer wide of the mark
· “Moral wrong” and “lesser crimes” principles continue to dominate in offenses involving minors, sexual behavior, and drugs
· People v. Olsen (girl raped in trailer in driveway)
· Doesn’t matter what ∆ thought, even if reas for him to think she was 16—strong pub policy to protect young children—a subjectively reas belief is no defense
· Gen US rule for statutory rape: don’t care about any subjectively reas belief of ∆
· B (A Minor) v. Director of Public Prosecutions (boy kept asking 13-yo girl for oral sex)
· Rejects Prince in favor of the “honest belief” approach (if the belief was in fact held then its unreasonableness is irrelevant)
· Complete other end of spectrum from Prince and Olsen

· Middle ground is defense of a subjectively reas belief (about ½ of states allow this now)
· Mistake of Law
· Ideas behind not allowing for Mistake of Law defense
· Encourages ignorance—discourages learning the law
· Legal chaos if each person could judge the § for themselves
· Want people to steer wide of the mark—uncertainty is a good thing
· Enormous proof problem—leaves it open for opportunistic ∆s to exploit the law
· But allowing reas mistakes would lim punishment to those who really deserve it
· Recognize complexity of the law and proliferation of §s
· Malum prohibitum
· Would encourage people to not only read the law, but legislators to write better laws
· People v. Marrero (fed corrections officer thought he could carry his gun in the club)
· Mistake of law does not relieve a ∆ of crim liability (ignorantia legis)
· Moral wrong idea: can’t just interpret a § however you want—if want to walk around w/ a gun (thinking you’re exempt from the §), it’s your risk to take
· Cheek v. United States (∆ didn’t file taxes bc thought didn’t have to, that it was unconst)
· Bc of the complexity of the tax code, Gov’t must show that the person was defying what they knew to be the law (since the § required willful disobedience)
· Not guilty if his honestly held belief was that wages weren’t covered
· Claim that a provision is unconst is not innocent mistake
· Ignorance is a defense when knowledge of the law is itself a component of the law

· If must know about tax duty, lack of knowledge about that duty is defense
· Other major exception: the regulatory, low-level stuff
· If the behavior that ∆ is engaging in is inherently dangerous (malum in se), then knowledge of the specific law is not necessary
· If shipping toxic chems, selling guns, you’re on notice that you’re doing something bad—you should know that there is or could be a regulation
· If it’s simply regulatory behavior, then you can use as a defense that you didn’t know you had a legal obligation (Liparota)
· If you’re engaging in behavior that you might not have a clue is regulated (malum prohibitum), you can’t have knowledge of it
· Regulatory offenses might not need a mental state for the elements (SL) but might require one for the requirement that you know there’s a law regulating your behavior
Causation
· May not be required: only relevant if a result element is in the offense (w/o result, there’s nothing to link)
· When something is result-heavy (like homicide), causation plays a stronger role to ensure that the result is fair even if the elements are technically met
· MPC  § 2.03: conduct must be a “but for” cause and satisfy any other causal requirements of the §
· The actual result must be w/in the purpose or contemplation (knowledge) of ∆ or w/in the risk ∆ is (reckless) or should be (neg) aware of or it:
· Differs from that designed or contemplated, or from the probable result, only bc a diff person/property is injured (transferred intent) or that the injury or harm would’ve been more serious/extensive than that caused
· Results that are too remote or accidental are excluded
· Heightened causation burden for SL: actual result must be a probable consequence of ∆’s conduct
· People v. Acosta (∆ stole car and police chase resulted in helicopter crash)
· Highly extraordinary result standard: not liable for extraordinary results (based on common sense)
· Result here was unique, but it was a possible consequence which reas might have been contemplated
· Ct seems to be equating conceivability w/ foreseeability
· Dissent: no blame if neither the intervening neg conduct nor the risk of harm was foreseeable
· Occupants of the helicopters were not w/in ∆’s “range of apprehension,” zone of danger
· People v. Arzon (smoke from 2 arsons, 1 linked to ∆, prevented a firefighter from evacuating and he died)
· ∆’s conduct need only be a sufficiently direct cause—need not be the sole and exclusive factor
· Standard is greater than that required for tort liability
· Ult harm need only have been foreseen to have been reas related to ∆’s acts (need not be intended)
· Gen eggshell skull rule still applies
· Med neg doesn’t break the causal chain—it’s always a risk—although gross med mal would be sufficient
· Causation is a policy Q, a framing Q, a judgment about the scope of liability based on the purpose sought
· Breadth of foreseeability is determined by what the behavior is, judgments of social utility; See People v. Warner-Lambert Co. (no liability for explosive in the chewing gum factory)
· Commonwealth v. Root (∆ challenged to drag race, challenger is killed while attempting to pass ∆)
· Clear but-for causation and foreseeability but no liability bc ∆’s conduct wasn’t the direct cause due to decedent’s autonomous culpable choice to engage in the risky behavior
Homicide
· Homicide is one of those offenses that turns on the MR of the result

Intentional Murder (premeditated, impulsive)
· MPC  § 210.2: criminal homicide const murder when it’s committed purposely or knowingly
· Malice aforethought is the mental state that differentiates murder from manslaughter
· Malice does not necessarily equate to intention (and vice versa)
· Commonwealth v. Carroll (after argument, husband shot wife twice in back of head after she fell asleep)
· Premeditation is not about time—all you need is intentionality
· Can form an intent to kill in the time it takes to pull the trigger (and that = premeditation) 
· To find intentionality, look to the words, conduct, and ACs along w/ any reas inferences; may also infer intent from the intentional use of a deadly weapon on a vital part of the body
· Psychiatrist’s opinion of ∆’s lack of intent is worth little, esp where ∆’s own actions or the facts themselves contradict it since it was all after the fact, concern about opportunism
· Making premeditation synonymous w/ intentionality elims distinction b/t 1st/2nd degree murder
· Many JXs have the Carroll rule (time doesn’t matter)
· State v. Guthrie (V touched ∆’s nose; ∆ flipped and stabbed him)
· Allowing proof of premeditation by only showing intention completely elims grading distinction
· There must be some “period of reflection” b/t the formation of the intent to kill and the actual killing to indicate the killing is by prior calculation and design
· Accused must kill purposely after contemplating the intent to kill
· While this is diff from Carroll in that there must be evid that ∆ “considered and weighed” the decision to kill, this can still be done w/in a very short time frame
· W/o direct evid of premeditation, the Anderson factors come into play
· Planning activity, prior relationship, nature and manner of the killing
· Argument that lack of planning does not necessarily const a reliable sign of lesser culpability
· What premeditation misses is the moral importance of the motive for the homicide
· Prior reflection may reveal the uncertainties of a tortured conscience rather than exceptional depravity (e.g., a mercy killing) while a sudden killing may reveal callousness so complete and depravity so extreme that no hesitation is required
· MPC and some states have rejected lack of premeditation as a mitigating factor
Intentional (Voluntary) Manslaughter (mitigated bc provoked—strict or flexible—or EED)
· Common law traditional/categorical/strict provocation doctrine (completely objective)
· Girouard v. State (wife taunted ∆ during argument and then he stabbed her 19 times)
· Provocation as a mitigating factor is limited to one of 6 strict categories
· Extreme assault or battery upon ∆ (two categories)
· Mutual combat
· ∆’s illegal arrest
· Injury or serious abuse of a close relative of ∆’s
· Sudden discovery of a spouse’s adultery (some cts don’t recognize this category)
· Words are never adequate for provocation (even words describing 1 of these situations)
· Standard is one of reasonableness as judged by these predetermined categories—no room for a case-by-case determination
· Q only goes to jury if fits in 1 of these categories and is objectively reas
· Policy: don’t want to approve of killing your wife just bc you get into an argument
· No cooling time permitted—if you have any time to think about it, you have time to cool
· Common law flexible doctrine (mixed)—∆ must be acting subjectively in the heat of passion and it must be objectively reas to react as such
· Maher v. People (∆ had seen V having sex w/ his wife; went into saloon and shot him ½ hr later)
· Must be committed in the heat of passion
· Entirely subjective determination—left up to jury to decide
· Doesn’t matter what reas person would do—∆ must be subjectively under HOP
· Must be produced by an adequate or reas provocation (completely objective)
· Determined by ct before goes to jury (gatekeeper)
· Threshold is whether an ordinary/reas person would have been inflamed
· Must be before reas time has elapsed for the blood to cool
· The more time you have to cool down, the less probable your HOP argument is
· Must pass threshold before going to jury: too long a lapse of time will render the provocation inadequate as matter of law
· Exceptions to cooling time (not recognized by some cts)
· Rekindling: passions can be re-inflamed even though time has passed
· Smoldering: gradually builds up over time
· If doubtful whether ∆ meets threshold, Q goes to jury
· Cts can mix/match: might be flexible wrt provocation but strict wrt cooling time, vice versa, etc.
· A justifiably enraged ∆ can also claim manslaughter when he kills an innocent bystander
· Once an accused loses his self-control it’s unreas to insist that his retaliatory acts be directed only against his provoker—cannot be expected to guide his anger w/ judgment
· MPC Extreme Emotional Disturbance doctrine (mixed)
· MPC  § 210.3: manslaughter when a homicide that’d otherwise be murder is committed under influence of extreme mental/emotional disturbance for which there’s reas explanation or excuse
· Reasonableness Q is a subjective one—determined from the viewpoint of a person “in the actor’s situation” under the circumstances as he believed them to be
· People v. Casassa (∆ stalked V after she dumped him, broke into her apt and stabbed her)
· Must have been suffering from an emotional distress (wholly subj)
· Threshold Q—if answered in affirmative, goes to jury to conduct test of reas
· Must have been a reas explanation or excuse for such EED (obj)
· Determined from the viewpoint of a person in the actor’s situation under the circumstances as ∆ believed them to be, however inaccurate (subj)
· Must consider how a reas person would react to the facts as ∆ saw them
· ∆ was acting under emotional distress but his reaction was one that was so peculiar to him that it couldn’t be considered reas so as to mitigate the offense
· EED defense broadens HOP doctrine (elims immediacy requirement)
· HOP requires a response to some immediate provocation (w/ no time to cool off)
· EED response may be result of a sig mental trauma that’s affected ∆’s mind for a long time, simmering in the unknowing subconscious and then inexplicably coming to the fore
· Cares more about what’s going on internally w/ ∆ as opposed to any external provocation and the reasonableness of it
· MPC broadens HOP doctrine to apply to a wider range of circumstances while retaining some element of objectivity in the process
· Purpose of EED is to permit ∆ to show that his actions were caused by a mental infirmity not arising to the level of insanity, diminishing his culpability
· But not all mental infirmities not arising to the level of insanity const EED
· In terms of how you apply the ‘actor’s situation” (i.e., what you include), the MPC punts
· In the end, the Q is whether the actor’s lack of self-control can be understood in terms that arouse sympathy in the ordinary citizen
Unintentional (Involuntary) Manslaughter (mitigated bc reckless or negligent homicide)
· MPC  § 210.3/4: criminal homicide const manslaughter/neg homicide when it’s committed recklessly/neg
· Both reckless homicide and neg homicide require that the actor’s conduct involve a “gross deviation” from the standard of care that a reas person would exercise under the circumstances
· Diff is that ∆ is aware of the risk in the case of reckless conduct and failed to perceive it for neg 
· Commonwealth v. Welansky (fire at the Cocoanut Grove club, blocked exits, owner was absent)
· Can result from an omission when there is a breached duty of care
· What must be intended is the wanton/reckless conduct rather than the resulting harm
· Wanton or reckless conduct is the basis for involuntary manslaughter
· Grave danger to others must have been apparent, and ∆ chose to run the risk
· ∆ must have actually realized the danger or he didn’t but should have bc an ordinary man under the circumstances would have (neg)
· Manslaughter can be pure recklessness or can pack in neg under the table like here
· Policy issue: no criminal neg in MA so ct had to redefine recklessness to bring ∆ into the fold
· Neg homicide still is not in favor generally (although it must be criminal neg—i.e., gross neg)
· ∆’s conduct must be such a departure from that of an ordinarily prudent man under the same circumstances as to be incompatible w/ a proper regard for human life
· People v. Hall (crazy expert skiing EE at skier resort kills novice skier)
· Recklessness involves conscious disregard of a risk that is both substantial and unjustifiable
· For a risk to be substantial, and thus for disregarding that risk to be reckless, it is not necessary that it be at least more likely than not that death would result
· A risk of death that has a less than 50% chance of occurring could still be a substantial risk depending on the circumstances
· Unjustifiability: ∆ was only serving his own enjoyment (i.e., wasn’t rushing to get to an emergency)
· Whether something is dealt w/ in tort or whether it’s neg homicide or manslaughter depends on how substantial and how justifiable the risk is
· Determination of neg and recklessness in MPC are both objective (what would a reas person do in the actor’s situation)
· But the “actor’s situation” part is subjective—who is the reas person?
· Ct makes the reas person a law-abiding, trained ski-racer and resort EE—these characteristics cut a certain way and might make ∆’s conduct more reprehensible
· State v. Williams (uneducated Indians didn’t take baby to doctor and let it die)
· Standard: when a reas prudent person, looking out for child, would deem it necessary to go to the dr
· Regardless of ignorance, good intentions, or good faith, if ∆ fails to measure up to the conduct required of a man of reas prudence, he is guilty of ordinary neg
· If such neg proximately causes a death, ∆ is guilty of manslaughter
Unintentional Murder: Extreme Recklessness/Depraved Indifference (imputed intentional)

· MPC  § 210.2: committed recklessly under circumstances manifesting extreme indiff to value of human life
· E.g.: throwing heavy obj down upon a busy st, shooting into an empty building, beating a person to death
· Unless specified otherwise, the “all other kinds of murder” in 2nd degree murder typically encompasses extreme recklessness and felony murder
· Sometimes 1st-degree section lists certain felonies that qualify for felony murder, but this is not necessarily an exclusive list
· There may still be 2nd-degree murder liability for felony murder for those that aren’t listed as chosen by one of the 2 tests in Phillips and Stewart
· First: did the actor’s conscious disregard of the risk, given the circumstances, so far depart from acceptable behavior that it const a gross deviation from the standard of conduct of a reas person in the actor’s situation?
· Second: did the conscious disregard of the risk manifest an extreme indifference to the value of human life?
· MPC: inadvertent risk creation, however extravagant and unjustified, cannot be punished as murder
· Commonwealth v. Malone (∆ accidentally kills friend during Russian Roulette)
· Malice refers to any evil design in gen (not necessarily towards V): a depraved and malignant heart
· Committing an act of gross recklessness w/ a reas likelihood of death imputes malice
· Lack of motive is no excuse—motive is always relevant but never necessary
· A specific intent to take life is an essential ingredient of murder in the 1st degree
· Recklessness is always about subjective awareness
· But where the risk is big enough and the justification sm enough, you can impute subjective awareness even if ∆ is completely and consciously unaware (Welansky too)
· United States v. Fleming (∆ was driving 70-100 mph in 30-45 mph zone w/ BAC of .315 in wrong lane)
· Diff b/t malice and gross neg is one of degree rather than kind
· If reckless and wanton enough, that’s sufficient for malice
· Intoxication doesn’t matter—MPC says too bad if you were too drunk to appreciate the risk 
· To be able to impute malice, the risk must be sig (Cf. Acosta)
Unintentional Murder: Felony Murder
· Felony-Murder Rule—converts an accidental death into first-degree murder
· MPC  § 210.2: rebuttable presumption of indifference towards human life if death results in the course of committing, attempting, or aiding in various felonies
· MPC proposal to replace the felony-murder rule w/ rebuttable presumption has not been influential
· To have felony murder:
· 1) Have to pin it to a particular felony
· 2) Have to consider whether the felony it’s being pinned to is one that it’s okay to have it attached to
· Makes it much easier for the prosecutor to prove the murder charge
· A proxy for retributive punishment
· Two extremes of felony murder
· Strict interpretation: People v. Stamp (old, obese, stressed-out V died of heart attack after robbery)
· Felony-murder doctrine is not limited to those deaths which are foreseeable
· Felon is SL for all killings committed by him or his accomplices in the course of a felony
· As long as the homicide is the direct causal result of the felony, the felony-murder rule applies whether or not the death was a natural or probable consequence of it
· So long as life is shortened as a result of the felonious act, it doesn’t matter that V might have died soon anyway (robber takes the V as he finds him)
· Issues of causation bc of foreseeability—eggshell skull rule is a foreseeability loophole
· Less strict: Regina v. Serne (∆ burned down his house for the insurance $, killing his kids)
· Felony murder only applies to an act known to be dangerous to life and likely in itself to cause death, done for the purpose of committing a felony
· Still no mental state beyond the intent (maybe) to commit the felony
· Not SL but rather based on theory of transferred intent
· Need MR for the felony but might not even have to intend to do the felony (depending on what it is)
· If you sink a boat and people drown, it doesn’t matter whether you thought the people would be rescued—just as guilty of murder as if you’d thrown them overboard yourself
· Felony-murder rule dispenses w/ the MR requirement for murder, but still requires AR and causation
· Still must be shown that the result was the natural and probable consequence of ∆’s action or that it was foreseeable that ∆’s conduct “caused” a person’s death
· Diff b/t death being caused by the wrong act and it being caused by the wrongness of the act
· Limitations on the felony-murder rule

· Some states have designated certain particularly dangerous felonies (arson, robbery, burglary, sometimes rape) as the only ones on which a first-degree felony-murder conviction can be obtained

· Other felonies might serve as the basis of a manslaughter conviction or might not by themselves be able to serve as the basis for conviction of any form of culpable homicide

· Some require a killing in the course of the felony to be otherwise culpable before const murder

· Inherently dangerous felony requirement

·  People v. Phillips (8-yo w/ eye cancer died after ∆ said he’d cure her w/ a special treatment)

· Felony-murder rule can only be triggered by felonies inherently dangerous to life 

· It is the elements of the felony in the abstract, not as committed, that determine its inherent dangerousness (abstract elements of offense)

· If can commit crime w/o a dangerous act, then it’s not inherently dangerous

· ∆ committed the felony of grand theft, which can be committed in many ways that aren’t inherently dangerous, so it’s not an inherently dangerous felony

· This approach has found very little favor outside of CA

· People v. Stewart (2-mo-old died from dehydration while mother went on crack binge)

· Elements of the felony should not be looked at in the abstract (as committed)

· Must consider the particular facts and circumstances to determine if such felony was inherently dangerous in the manner and circumstances in which it was committed
· Many felonies don’t appear to present an inherent danger to human life at first glance but may in fact be committed in such a manner as to be inherently dangerous to life

· Corresponding misdemeanor-manslaughter rule
Self-Defense
· MPC  § 3.04: must believe force is immediately necessary to protect self against unlawful force of another
· Use of force is not justifiable to resist an arrest which the actor knows is being made by a peace officer, even if unlawful, or to resist force used under a claim of right to protect one’s property

· Deadly force is only justifiable to protect against death, serious bodily harm, kidnapping, or rape

· Deadly force is not justifiable if the actor is the first aggressor (w/ the purpose of causing death or SBI) or can retreat—no duty to retreat from one’s home or place of work

· MPC  § 3.09: no SD for an erroneous belief based on ignorance or mistake of law

· Honestly held belief is a defense, but you are liable for the mental state of your mistake

· E.g., if your honestly held belief was reckless, then you’re liable for reckless homicide

· If the actor is justified in using force but recklessly or neg injures or creates risk of injury to innocent persons, SD is unavail in a prosecution for such recklessness or neg towards innocent persons
· SD is about necessity—right of SD arises when necessity begins and ends when the necessity ends

· Necessity must seem to be real, and there can’t appear to be any other alternative

· To use deadly defensive force, one must have a reas belief that it is immediately necessary to protect self against death or SBI

· Belief must be both subjectively held and objectively reas under the circumstances

· People v. Goetz (skittish white guy shot up subway car when black kids approached him)

· Objective standard that ∆ must “reas believe” that phys force is necessary to defend himself

· Test for “reas believes” is an objective one, but it can be inflected w/ certain factors unique to ∆:

· Relevant knowledge that ∆ had about that person (e.g., if he knew he was a violent person)

· Phys attributes

· Prior experiences (e.g., if ∆ had a history of getting mugged)

· State v. Norman: (batteree shot her sleeping husband after years of threats, abuse)

· The death or great bodily harm must be imminent—right now, literally in the midst of it

· Diff b/t inevitable harm and imminent harm

· Imperfect self-defense

· Two theories

· ∆ was first aggressor, but the decedent escalates it to the point where it reas appears to ∆ to be necessary to kill the decedent to save herself from imminent death or great bodily harm

· Honest but unreas belief of danger

· Might have the crime mitigated to voluntary manslaughter (similar to HOP)

· Less common is an involuntary manslaughter classification (problem w/ that is the intent)

· Defense of others

· Traditional rule: killer stands in the shoes of the person they’re defending

· Can avail themselves only of w/e the person could have done (SL)

· If V didn’t have right to use force, then no SD, even if reas to think it was necessary

· No duty to retreat if you can’t take the person safely w/ you

· MPC rule (most common): what did the defender think about the situation—judged independently as to the reasonableness of the peril that V was in

· If mistaken belief may either forfeit, have incomplete, or tie the mental state

· Killing of innocents

· If the circumstances are such to justify SD, then the emergency excuses culpability

· But if reckless or neg in your belief or your actions:

· Might have full claim
· Might have only as much protection as your behavior warranted

· Might have no protection at all if reckless (common law position)

· Mistake in your belief (obj reas person wouldn’t have had a right to SD but ∆ thought he did)

· Might forfeit your right to SD entirely

· Might be imperfect SD (and thus the killing is mitigated to manslaughter)

· Or it could be keyed to the mental state of the mistake (reckless mistake=reckless homicide, etc.)

· If mistaken but reas mistaken, then you get SD

· Exceptions to self-defense

· Duty to retreat—no right to SD if the use of deadly force could have been avoided by retreating

· Br, MPC, about half the states embrace the duty to retreat

· Justifications

· Don’t want anyone needlessly taking someone’s life

· Gives you legal cover for getting out of a bad situation

· Many Am JXs have a “true man” rule (“stand-your-ground” law)

· Justifications

· Not forced to make a calculation in the heat of the moment as to whether you can retreat safely or not (reflection can’t be demanded at the point of a knife)

· Hard for jury to guess whether ∆ knew he could retreat w/ complete safety

·  State v. Abbott (stolen asphalt leads to ridic fight and struggle over a hatchet)

· There is only a duty to retreat when you are going to have to use deadly force

· Nature of the force defended against is immaterial

· Actor can stay as long as he only employs moderate force in SD

· Actor must know he can retreat w/ complete safety (based on the situation—subjective examination)—no need to risk any injury whatsoever

· Castle exception: no duty to retreat in your own home

· MPC also expands this to cover workplace (less pop exception)

· First aggressor

· US v. Peterson (you steal my wipers, I’ll shoot you, even if you try to leave)

· SD is only avail to the person who is “free from fault”

· Only if the first aggressor communicates his intent to withdraw and in good faith attempts to do so does he restore his right to SD

· One who is an aggressor, even if nondeadly, loses his right to SD

· Two defs of what may const a first aggression

· An affirmative unlawful act that is reas calculated to produce an affray

· One deliberately places himself in a position where his presence will provoke trouble

· Doesn’t even have to necessarily be bc of an unlawful act! (Allen—lesbian roommate chases after lover and then shoots her when approached w/ a rake)

· A defensive display of a weapon is not deadly force (and is not a deadly first aggression)

· If nondeadly FA who’s met w/ an escalated deadly response responds w/ deadly force:

· Some JXs say no right to SD no matter what (in for a penny, in for a pound)

· Some say valid SD claim (although still liable for the initial transgression)

· Some make the first aggressor liable for manslaughter (it’s like provocation)

· Make a timetable

· Who is the first aggressor?

· Did they stay the first aggressor?  Did they ever withdraw or change?

· What level of force did the first aggressor use?

· Was the level of the response to that force commensurate or excessive?

· If it was commensurate, responder has full SD and aggressor has nothing

· If it was excessive

· If the first aggressor kills, they may or may not have been allowed to use deadly force, based on JX

· If the responder was the one who killed, they may have no defense at all or may have imperfect SD

· MPC says that wielding a weapon is not necessarily “deadly force” so long as the actor’s purpose is limited to creating an apprehension that he will use deadly force if necessary

Insanity
· MPC  § 4.01: at time of crim conduct bc of mental disease/defect he lacks substantial capacity either to appreciate the criminality of his conduct or to conform his conduct to the requirements of law

· A mental state at time of commission of a crim offense that legally precludes a finding of crim responsibility

· Diff from “mental illness” (med term) or “incompetence” (mental state at time of legal proceeding)

· Decision to raise insanity issue is up to ∆—might prefer to be found guilty than not guilty by reason of insanity bc the latter verdict can lead to longer confinement, more intrusive treatment, or greater stigma

· Options after acquittal by reason of insanity:

· Civil commitment

· Automatic and mandatory for all insanity acquittees in some JXs

· For release, judge must find inmate has recovered and is no longer dangerous to self or others

· Can be held indefinitely, even if exceeds max sentence for the underlying offense

· Presumptive detention

· Guilty but insane plea: mental hospital until you’re well and then prison for the rest of your sentence

· All JXs create a presumption of legal insanity, but after that, JXs vary

· ∆ will have burden to either provide “some evid” of legal insanity or raise reas doubt about his sanity

· Once insanity becomes an issue, most JXs place the BOP on ∆

· Minority of JXs require the prosecution to prove ∆’s sanity BARD

· M’Naghten’s Case (∆ killed PM’s sec when trying to kill PM)

· To prove insanity, must prove that, at the time of committing the act:

· ∆ didn’t know what he was doing (cognitive component) or ∆ didn’t know what he was doing was wrong (moral component)—the two often go hand in hand

· Not bc of mistake of law but bc he lacked a basic awareness that there was something wrong w/ the nature of what he was doing

· The King v. Porter
· Can’t deter people who don’t know what they’re doing or don’t know what they’re doing is wrong 

· Insanity must be caused by disease, disorder, or disturbance

· Excitability, passion, stupidity, lack of self-control, impulsiveness are insufficient

· Blake v. US (∆ robbed bank he had a beef w/, heavy drinker, schizophrenic)

· Jury charge was based on Davis v. US, defining “insanity” as when a person is:

· Incapable of distinguishing b/t right and wrong (moral), unconscious at the time (cognitive), or unable to control his will (volitional component/irresistible impulse)

· Facts didn’t show complete mental disorientation, such that would satisfy the absolutes of Davis
· Volitional component: you know what you’re doing and know it’s wrong, but can’t control doing it

· Davis required total impairment to satisfy any 1 prong

· Adopts the MPC rule, expanding the M’Naghten rule in 2 ways

· Adds the volitional component to the test

· Changes the standard to one of substantial impairment

· US v. Lyons (ct suppressed ∆’s evid of altered brain chemistry from drug abuse)

· The volitional prong: a lack of capacity to conform one’s conduct to the requirements of law

· Removes the volitional component added in Blake because:

· Lack of scientific knowledge leaves no obj basis for distinguishing b/t offenders who were undeterrable and those who were merely undeterred

· Speculating whether ∆ had the capacity to control himself increases the risks of fabrication

· Gives juries an opportunity to go rogue

· Most who fail a volitional test would also fail a cognitive test, making the former superfluous

· Very difficult burden for prosecution to prove

· Insanity defense is only avail to one who is unable to appreciate the wrongfulness of his conduct

· Being addicted to drugs is not a defense (although can be if phys damage brain)

· Must treat all criminal impulses as resistible

· Dissent: insanity defense isn’t even used very much and isn’t often successful when it is

· Superseded by § 17a, which goes back to the M’Naghten test

· Codifies Lyons and removes the “substantial component” modification from Blake
· A substantial minority of states still adhere to the MPC, but the majority have returned to M’Naghten
Rape
Actus Reus

· Traditionally, there had to be force; if no force, then resistance; if no resistance then bc too afraid

· Force requirement

· Makes rape a lot easier to prove (esp BARD), provides a clear line

· Traditional view of force was very phys in nature

· State v. Rusk (took her keys, lightly choked her, affirmed he’d let her go if she submitted)

· Lack of consent is gen est through proof of resistance or proof that V didn’t resist bc of fear

· V’s fear must be genuine and objectively reas

· Where persuasion ends and force begins is a factual issue

· Dissent: ∆’s conduct had to be reas calculated to induce fear

· This purposeful intent would make it much harder to prove

· Men are expected to be aggressive and forceful in seduction

· Woman must take a forceful stand if she is opposed

· Presumes consent in the absence of evid of nonconsent

· Some JXs elim requirement—includes interpreting “force” to include penetration

· M.T.S. (17-yo penetrated 15-yo w/o consent—stopped when she slapped him)

· “Phys force” includes no more force than necessary to accomplish penetration

· Any penetration by ∆ w/o V’s affirmative, voluntary permission const sexual assault

· Not using force to determine nonconsent anymore, so a presumption of nonconsent

· But the vast majority of states still overwhelmingly require both ∆’s force and V’s nonconsent

· And force typically means the force used to overcome the resistance of the female

· Coercion/duress

· Commonwealth v. Mlinarich: “force” and “forcible” have historically been understood by the cts and legal scholars to mean phys force or violence

· Dissent: leg could have meant “force” in more gen sense of “to constrain or compel by phys, moral, or intellectual means or by the exigencies of the circumstances”

· Economic coercion is a broadening of the force requirement

· State v. Lovely (gay liquor store mgr hired drifter; moved in w/ him and had sexual relationship; drifter tried to break it off and ∆ threatened to kick him out and fire him)

· Illegal in NH to coerce submission to sex by threatening to retaliate against V

· But he has no right to the manager’s $

· ∆ isn’t a nice person, but doesn’t make him a rapist

· Freedom to have sex grounded in something other than love

· Boss who says I’ll give you the promotion if you sleep w/ me

· Doesn’t have the imminence of other sexual offenses

· Doesn’t have the same assault on phys integrity—more a mental challenge

· How much of a choice is there really when there’s econ duress?

· Some JXs consider phys, moral, and psych compulsion to const force

· Resistance

· Used as an indicator absent force (helps to determine whether force existed or not)

· Sometimes expressed as a statutory element; more often read into elements of force or nonconsent

· Formulations of resistance

· Common law standard of “to the utmost”

· Reduces likelihood of rape, may help w/ recovery process

· But puts a male gloss on what resistance means

· Earnest resistance

· Reas resistance (required by about half of states)

· Some states don’t  even require resistance although still see it as probative of the force Q

· Cts continue to consider resistance (or its absence) as highly probative on the Q of consent

· All cts recognize that resistance is unnecessary at least in some situations (e.g., jumped from behind)

· Q becomes whether V “reas” feared SBI

· Nonconsent

· Sine qua non of rape—basically the essence of the act

· If there’s consent, you have nothing more than sexual preference (even if forceful)

· If escalates beyond violence consented to, issue of what was consented to

· Factors to consider in determining whether the sex is nonconsensual

· Affirmative consent (verbal, nonverbal)

· Affirmative nonconsent (verbal, nonverbal)

· V’s knowledge of relevant circumstances

· Relationship b/t V and ∆

· Totality of the circumstances

· Whether it was reported to the police

· Nonconsent is both a condition and a mental state

· The condition of nonconsent must exist (has to legally be nonconsent)

· It is both a state of mind (something a person feels, like willingness) and an action (something a person does, like giving authorization)

· ∆ must then meet the mental state about his awareness of this condition (SL, neg, reckless)

· Traditional law required nonconsent in both senses

· Possible conceptions of nonconsent

· Verbal resistance (“no”) plus other behavior that makes unwillingness clear (totality of the circumstances approach)

· Verbal resistance alone (“no” always means no)

· Verbal resistance or passivity, silence, or ambivalence—anything other than affirmative permission by words or conduct (e.g., M.T.S.)

· All words and actions other than express verbal permission (everything other than a “yes”)

· Many cts and §s presume consent in the absence of some affirmative expression of unwillingness

· Some even remain committed to the 1st approach (“no” doesn’t necessarily mean nonconsent)

· Traditionally, default was consent; nonconsent was implied by force or resistance

· Moderate view: default at consent, but minimal requirement to show nonconsent

· More progressive standard presumes nonconsent if no evid of affirmative consent  (see MTS)

· Under the approach reflected in M.T.S., consent becomes even more important bc it’s the only fact (apart from mens rea) that seps legit sex from a criminal offense

· Elims burden on V to prove lack of consent (shifts focus from V’s behavior to ∆’s conduct)

· V not required to resist or say or do anything—doesn’t matter what V did or thought

· Consent can be indicated through words or actions that, in context, would demonstrate to a reas person affirmative and freely given authorization

· Puts burden on ∆ to prove affirmative and freely-given consent

· Doesn’t go so far as to require a vocalized “yes”

· The presumption is one of nonconsent—puts burden on ∆

Mens Rea (for nonconsent)
· Some JXs are SL on the issue of nonconsent—even an objectively reas honestly held belief is no defense

· In JXs w/ a force requirement, that subjective culpability is inherent in the use of force

· Most Am JXs set MR for nonconsent at neg—an objectively reas honestly held mistaken belief is a defense

· For a reckless mental state, an honestly held belief, even if objectively unreas, could be a defense

· AK is one of the few JXs requiring proof of recklessness—dispensed w/ resistance requirement so raised the MR for nonconsent to offset this to avoid risk of conviction in ambiguous circumstances

· Perspective that “no” doesn’t really mean “no” might lead to concl that a nonconsenting V did consent

· This would allow an acquittal under even a SL standard (if found that there was no nonconsent)

· Commonwealth v. Sherry (doctors drag nurse away from party and take her to cabin)

· V doesn’t have to use phys force—when looking at the entire course of events, any resistance is enough if demonstrates lack of consent is “honest and real”

· An unreas mistake of fact (“I thought there was consent!”) is no defense

· When V says “no, ”any further action is unwarranted, and person proceeds at his peril

· Commonwealth v. Fischer (teens hooked up then later that night ∆ tried to get w/ her again and she resisted)

· Changing codes of sexual conduct (e.g., date rape, use of psychological, moral, and intellectual force), particularly those exhibited on college campuses, may require that greater weight be given to what’s occurring beneath the overt actions of the youths

· But this isn’t one of those “new” varieties of sexual assault—V is alleging phys force

· When the force requirement was really strict, nobody cared about mental state since force was clear

· But now that def of force has been broadened, we start to worry and require a mental state

· Default of nonconsent is stronger b/t strangers than when there’s a preexisting relationship

· Ct seems sympathetic to an objectively reas defense (esp in something like a date rape decision)

· Embodies the most progressive scenario: no force requirement, no resistance requirement, and lowers the mental state down to SL, even to encompass someone w/ a reas belief of consent

· Basically, nonconsent=rape

· Used to be that force and resistance requirements were high so didn’t need strong MR for nonconsent

· But if there’s low force and resistance (e.g., boss threatening EE), then we might make MR nonconsent really high so we can avoid people who aren’t reckless in their belief of nonconsent

The Marital Exemption

· Arguments for the exemption

· Don’t want to discourage reconciliation

· But if the marriage has reached the point where sex is accomplished by violent assault…

· Contractual idea for free sexual access by entering consensually into marriage

· Wife was husband’s chattel and could do w/ her what he wanted

· Part of the deal of marriage

· Diff from intimacy b/t strangers—it was wanted at one point

· Can be captured by the violent assault laws

· But nonconsensual rape is not always violent—violent assault laws are not sufficient

· People v. Liberta: no rational basis for distinguishing b/t marital rape and nonmarital rape

· A husband should seek relief in family ct, not in violent or forceful self-help

· Wife rape evokes a powerful sense of betrayal, deep disillusionment, and total isolation

Attempt
· Two types of attempts

· Circumstances of the crime are all present but they don’t get completed somehow

· Some element of the offense is missing
· MPC  § 5.01: ∆ is guilty of attempt if, acting w/ the kind of culpability otherwise required for the crime, he: purposely engages in conduct which would const the crime if ACs were as he believes them to be; or he does or omits to do anything w/ the purpose of causing the result element w/o further conduct on his part; or purposely, by act or omission, takes a substantial step towards commission of the crime

· To const a substantial step, it must be strongly corroborative of ∆’s crim purpose

· Includes but not limited to: lying in wait/searching for/following V; luring V to scene; reconnaissance; trespass onto scene; possession of materials to be used that are designed for unlawful use or serve no lawful purpose under the circumstances; soliciting an accomplice

· § 5.01(3): accomplice under 2.06 is guilty of attempt even if principal doesn’t attempt/commit crime

· Affirmative defense: if ∆ abandoned his effort to commit the crime or otherwise prevented its commission based on a complete and voluntary renunciation of his criminal purpose

· Renunciation isn’t voluntary if motivated by changed circumstances, which ( probability of detection or apprehension or which complicate accomplishment of the criminal purpose

· MPC: purpose about AR and result, but MR of the ACs are tied to that of the ACs of the underlying offense

· Doesn’t worry about probabilities—even if it’s impossible, if you think/hope a result will result, you’re liable (e.g., voodoo)

· Usual punishment for attempt is a reduced factor of the punishment for the completed crime

· Substantial minority of states have followed MPC in making the punishment the same

· Smallwood v. State (HIV + rapist charged w/ assault w/ intent to murder)
· Necessary purpose MR may be proven by circumstantial evid (e.g., ∆’s act, conduct, words)

· Or may be inferred if high probability of death (e.g., deadly weapon directed at a vital part of body)

· ∆ knowingly exposed V to risk but not to one of a great enough magnitude

· If there is purpose, probability does not matter—only matters for knowledge (need to infer purpose)

· Common law (and most JXs) also require purpose, even when the completed offense requires a lesser MR

· Sometimes can bump down from purpose to knowledge for result element for a very serious crime

· Thacker: shooting at occupied tent w/o purpose but knowledge

· Blowing up the airplane bc you want to destroy the airplane

· Some JXs allow the mental state of the underlying crime to suffice for ACs or even result element

· Attempted felony-murder: rejected in most JXs

· Attempted voluntary manslaughter: a ∆, acting under extreme provocation, tries to kill his provoker

· Attempted unintentional crimes (involuntary manslaughter, reckless homicide): JXs are split

· Depends on how close you come, whether there was a near miss—comes down to luck (e.g., drunk driver who encounters nobody on the road vs. the one who almost kills someone)

· Dangerous proximity (“last step”) test (common law)

· People v. Rizzo (wanted to rob Rao of $ from bank but never figured out where/who he was)

· No attempt since ∆ hadn’t found or reached the presence of the intended V

· No doubt that ∆ had the intention to commit robbery if he got the chance

· Law must consider only those acts which are so near to its accomplishment that in all reas probability the crime would’ve been committed, but for timely interference

· Must literally be the last step—you are shooting the gun

· Pros of this test
· Unless you’re close enough to the end, one must infer, speculate

· Elims arbitrariness of a mere preparation test

· Punishing attempts too early doesn’t deter actually going through w/ the crime

· Although less persuasive if punishment for attempt is way less than for completion

· Preserves for ∆ a “locus penitentiae”—opportunity to repent

· People have free will—just bc the events are in motion doesn’t mean they can’t stop
· Criticism: cuts it too close—have to wait for the danger to happen before you can stop it

· Equivocality test (Res Ipsa)

· McQuirter v. State (white woman accused black man of attempted rape)

· An intent to rape is sufficient for attempted rape—doesn’t even need to be an act at all

· Doesn’t matter how close you got to committing the act, but what ∆’s behavior indicated

· Looks to how clearly ∆’s actions bespeak his intent

· A crim attempt is an act which shows crim intent on the face of it (res ipsa)

· Intent must be manifested by overt acts sufficient in themselves to indicate crim purpose

· Buying matches is okay; taking matches out to a haystack and lighting one isn’t

· So long as the equivocal quality remains, no one can say w/ certainty what ∆’s intent is (the act must cease to be equivocal before it becomes an attempt)

· Criticism: don’t want to punish people for thoughts alone

· Not a popular test as strictly formulated but has influenced some Am jurisprudence

· Substantial step test (MPC)

· United States v. Jackson (twice attempted to rob bank; got turned in before second time)

· Two-tiered MPC inquiry (necessary culpability + substantial step)

· Shifts emphasis from what remains to be done (chief concern of proximity tests) to what the actor has already done

· Just bc further major steps still must be taken doesn’t preclude a finding that the steps already taken are substantial

· A substantial step must be strongly corroborative of the firmness of the intent—similar to Equivocality but less of a hurdle for prosecution than that approach

· Actions also have to be close enough to committing the actions of the crime—similar to DP, but while it precludes liability for relatively remote preparatory acts, by not requiring a “last proximate act” it permits earlier apprehension w/o immunizing ∆ from liability

· By far the most popular test

· Many JXs adopt MPC affirmative defense: once the threshold of criminality is crossed and the attempt has been completed (must cross or no attempt!), complete and voluntary renunciation is a complete defense

· Common law traditionally did not permit such a defense

Complicity
· MPC  § 2.06: ∆ is an accomplice if, w/ purpose of facilitating the offense, he solicits another to commit it; aids or agrees or attempts to aid in planning or commission; or has a legal duty to prevent commission and fails to make proper effort to do so

· MR required for result is same as that of underlying offense

· Affirmative defense if you stop helping before completion of the offense AND then either deprive it of its effectiveness (e.g., wrestle gun from their hands) or give timely warning to law enforcement

· Under the MPC, the night watchman who doesn’t interfere bc he’s lazy is not liable while the one who doesn’t interfere bc he wants the crime to happen is (sleepy watchman vs. bribed watchman)

· At common law, principal had to be convicted and had to be convicted of the same crime

· MPC and modern variations decouple the accomplice from the principal and charge them the same

· Complicity is a sep theory of liability rather than a sep offense w/ its own penalty

· Accomplice can play a larger role than the principal (head of drug ring is accomplice to low-level dealer)

· Mens rea

· Whenever there’s an accomplice, must consider:

· The MR for each aspect of the offense, and the principal’s MR for each

· The MR for complicity for each (some relationship b/t this and the MR for the offense), and the accomplice’s MR for each

· Accomplice must actually intend his actions to further the crim action of the principal

· Hicks v. United States (Cherokee talked to shooter before he shot white man then rode off w/ him)

· Even if ∆’s words had the actual effect of inciting shooter to commit the murder, no complicity unless they were used specifically for that purpose

· Trial ct conflated intentional use of the words w/ the intention wrt the effect to be produced

· An actor who is present even if for the purpose of A&A, but does not actually A&A, is not liable w/o evid of a previous conspiracy b/t the 2

· Mere presence w/ silent hope vs. mere presence w/ prior agreement

· Just as w/ attempt, you’re not doing anything if you’re just there

· Act can be small (e.g., clapping), doesn’t even have to influence outcome, but it has to exist

· State v. Gladstone (∆ gave name of other pot dealer and gave directions, drew a map to his house)

· Need nexus b/t ∆ and party he’s charged w/ A&A to get ∆’s MR from knowledge to purpose

· Prior agreement isn’t necessary, but there needs to be more than knowledge

· MR of knowledge might be permissible if it’s a really serious offense or if the aid is substantial

· MR for the result is purpose, traditionally, but can match it to that of the underlying crime (MPC)

· State v. McVay (K encouraged overfeeding boiler, causing it to burst on boat and kill many)

· K got principals to neg create steam which boiler couldn’t carry

· As accomplice to neg homicide, K only needed a MR of neg towards the result

· MR for ACs: MPC punts—deliberately chose not to resolve the issue; should be determined based on policy

· It can and often will depart from the mental state assigned for the principal wrt the ACs

· Luparello liability is an alternative route for liability found commonly in common law (rejected by MPC)

· People v. Luparello (∆ wanted his friends to locate ex-gf; they killed her hubby’s friend in doing so)

· A&As are not just responsible for the planned/intended crime but also for the crim harms they have naturally, probably, and foreseeably put in motion

· Concurrence: what ∆ is convicted of is based entirely on the fortuity of result of what the principal chose to do (e.g., lie in wait, not lie in wait)

· Natural and probable consequence theory of liability: once ∆ set the result in motion, this result was the natural and probable consequence (sounds like a neg mental state!)

· Roy v. United States: adopts Luparello liability, but it literally must be natural and probable—the logical outcome, not just conceivable, possible, etc.; there cannot be intervening factors

· Actus Reus

· Wilcox v. Jeffery (W attended illegal concert of Am sax player, CH, and clapped, wrote article)

· AR, however sm, only need be done w/ purpose of furthering the crime

· AG v. Tally, Judge (∆ prevents V from getting telegram saying people were coming to kill him)

· Assistance given need only have deprived deceased of a single chance of life—doesn’t matter if in all human possibility the end would’ve been attained w/o it

· Common law: there must be preconcert (tell someone you’re going to embolden them) or, if no preconcert, you must actually aid and aid must actually go through and must matter (even if only matters a teeny bit)

· MPC: doesn’t matter what the principal did or didn’t do—only matters what the accomplice is trying to do

· Completion of the crime matters under 2.06 but not under 5.01(3)

· Principal completes the crime or completes the attempt, and the aid is communicated(complicity

· Principal completes the crime or completes the attempt, and the aid is thwarted, incomplete, never known/received( liability under common law only if preconcert but attempt to aid in MPC under 2.06 w/ or w/o preconcert
· Principal doesn’t complete the crime or an attempt, and the aid is communicated(no liability at common law but A&A an attempt in MPC under 5.01(3)

· Principal doesn’t complete the crime or an attempt, and the aid is thwarted, incomplete, never known/received(no liability under common law but A&A an attempt in MPC under 5.01(3)
· If preconcert but no actual aid (e.g., cold feet), there can still be liability if the preconcert looks like aid (e.g., “I’ve got your back”—emboldens the principal)—under both common law and MPC

· Bc don’t need causation for accomplice liability, the AR/MR play off one another

· When evid of one is stronger, you can rely on less evid of the other (and vice versa)

· Have to cross that threshold of liability, but once it is crossed

· Under the MPC, you can renounce by thwarting the offense or notifying the authorities

· At common law, just have to tell principal you’re not going to do what you’d planned to do anymore

Conspiracy
· MPC  § 5.03: ∆ is guilty of conspiracy w/ another if w/ purpose of facilitating the offense he agrees w/ such other person(s) that one or more of them will engage in conduct which const such crime or an attempt or solicitation to commit such crime or agrees to aid such other person in the planning or commission

· Guilty of conspiring w/ all those who they know are involved even if he doesn’t know who they are

· A conspiracy to commit mult crimes is guilty of only 1 conspiracy

· Need an overt act in pursuance of the conspiracy by a co-conspirator unless a 1st or 2nd-degree felony

· Affirmative defense: complete and voluntary renunciation plus thwarts the conspiracy (incl cops)

· Abandoning whole conspiracy: no overt act has been committed or all members renounced

· Individual abandonment: must notify co-conspirators or inform law enforcement

· Conspiracy is the crime of agreeing w/ another to commit a crim offense—predominantly a mental crime

· Virtually impossible to have 2 people getting together and not have a conspiracy

· Pinkerton v. US (∆ liable for bro’s fraud even though only took part in planning, was in prison for part of it)

· Any co-conspirator is liable for any substantive act by any other so long as the act was done in furtherance of the conspiracy (must be reas foreseeable as such)

· The scope of the conspiracy must be criminal in nature—cannot be a broad political purpose

· Crim intent to do the act is est by the formation of the conspiracy

· MPC only allows liability for substantive offenses where complicity liability can already be found

· Sig number of JXs retain a Pinkerton rule

· No retroactive Pinkerton liability

· State v. Bridges (∆ got into argument, left w/ friends to get guns, came back and fight broke out, 1 killed)

· Similar facts (and idea) to Luparello
· A co-conspirator is liable for any substantive acts outside the scope of the conspiracy that are reas foreseeable as the necessary or natural consequences of the conspiracy

· The murder that occurred did not further the conspiracy of the assault (necessary under Pinkerton) but was the natural and probable consequence (like Luparello)

· United States v. Alvarez (drug sting led to shootout and a dead ATF agent)

· Not a clear application of Pinkerton since the murder was not in furtherance of the drug conspiracy

· 3 co-conspirators who didn’t commit the murders weren’t minor participants, and all had actual knowledge of at least some of the circumstances and events leading up to the murder (e.g., one was carrying a weapon—demonstrates anticipation of the possible use of deadly force)

· Extends Pinkerton to co-conspirators w/ more than a “minor” role or who had actual knowledge of some of the circumstances/events culminating in reas foreseeable but unintended substantive crime

· Pinkerton liability might be negated by a ∆’s minor role in the conspiracy or a lack of knowledge about the unintended substantive offense

· Brigham squib where he shot the wrong person (and they’re like: it’s not him!  It’s not him!)

· Ct says that if you’re dealing w/ a loose cannon then that’s your choice and you’re liable for it

· Withdrawal: must be affirmative—have to tell your co-conspirators that you’re out

· Liable for orig act of conspiring and Pinkerton liability only up to that point

· Renunciation: must thwart the success of the conspiracy or inform police

· No longer accountable for conspiracy liability and no future Pinkerton but if renounce after the conspiracy started, there might still be Pinkerton for everything that happened before

· Abandonment: just stops participating

· Has no meaning unless done by all members, but if every member of the conspiracy stops participating, then the entire conspiracy is abandoned (all members leave the conspiracy)

· Can still get prior Pinkerton but no future Pinkerton and no substantive conspiracy charge

· Actus Reus

· Not necessary to prove an express agreement b/t the alleged conspirators

· ∆ need not know all details, but only the essential nature of it

· Interstate Circuit v. US (movie distributors agreed to certain restrictions on showing their films)

· Letter by ∆ to all 8 distributors made it so that they all knew the others were involved

· Beyond the range of probability that all decided to radically change their bus ops by chance

· Each knew that cooperation was essential and acted accordingly—an agreement can be formed by collective action based on a tacit agreement even w/o any evid of communication

· There just has to be some sort of overt act—can be by any party, it doesn’t even have to be criminal, but just has to exist to show the manifestation of the conspiracy

· At common law, no overt act was required

· Can gen be satisfied by acts that would be considered equivocal or merely preparatory wrt attempt

· Mens Rea

· Because of how fluid the AR is, MR is the only thing that seps rudimentary plans from conspiracy

· People v. Lauria (∆ ran answering service frequented by prostitutes)

· Good definition of line b/t knowledge and purpose in general

· Needs to be more than a tacit, mutual understanding to accomplish an unlawful act

· To est intent of a supplier to further conspiracy when he knows of crim use of his G&S:

· Direct evid of participation (e.g., advice on use for illegal purpose)

· Can infer intent from knowledge when supplier has a special interest in the operation

· Stake in the venture—benefit beyond normal business (e.g., inflated price) 

· No legit use for the G&S exists

· Volume of bus is grossly disproportionate to any legit demand or the sales for illegal use const a high proportion of the seller’s total bus

· Knowledge is sufficient for the most serious of crimes (esp felonies)

· For misdemeanors, knowledge of use for crim purposes w/o more doesn’t est an intent to participate

· MR for ACs in conspiracy are the same as the ACs in complicity—it’s a punt

· For policy reasons, you leave it up to the cts to decide based on the circumstances

· Scope of the agreement

· Hub and spoke model (Kotteakos)
· If 1 central actor has independent relationships w/ other actors and there’s no rim on the wheel (no direct or indirect actions b/t the actors), then each is an individual conspiracy

· Only the head honcho is liable for all of them

· No Pinkerton for the acts in the other conspiracies

· Link and chain model (Bruno)

· If acts are interdependent, then liable for all parts of the conspiracy

· Conspirators at one end know that the unlawful bus wouldn’t, and couldn’t, stop w/ their buyers, and those at the other end knew it hadn’t begun w/ their sellers (e.g., narcotics)

· Borelli: the links of a narcotics conspiracy are inextricably related to one another—each depends for his own success on the performance of all the others

Theft
· Robbery: the taking of property by force from the possession of another

· Larceny: the taking of another’s property from his possession w/o his consent w/o force

· Two major elements of larceny

· Trespassory taking—cannot be something that you lawfully obtained possession of

· Commonwealth v. Tluchak (∆s sold farm, kept some stuff they’d promised to sell)

· Asportation—the actual carrying away or movement of the goods

· MPC says there doesn’t have to be asportation—you just have to have exercised unlawful control over movable property

· Topolewski v. State (∆ tried to steal meat from dock but the co. put it out there willingly to trick him)

· No liability where owner of the property actually or constructively aids in the theft

· Crime was lacking in trespass since co. consented to the turning over of the goods

· Can set trap but can’t substantially aid in theft (distinction b/t taking, being given something)

· Factual impossibility can mean liability but legal impossibility (as here) cannot

· At common law, only chattel could be taken—couldn’t be a promise to pay a debt

· State v. Miller (under false pretenses, ∆ agreed to get someone else to back up his debt)

· United States v. Girard (∆ rogue DEA agent was trying to sell names from DEA records)

·  § encompassed “things of value,” which covered intangible things like information

· The names could be covered bc the gov’t had a property interest in them

· Regina v. Stewart (Canadian union was trying to get the names of the hotel EEs)

· § defined theft as “anything whether animate or inanimate”

· “Anything” must be property in sense that to be stolen, it has to belong to someone

· Dangerous to criminalize unauthorized approp of confidential info—should be left to leg

· Felonious intent must be to perm deprive the owner of property—otherwise it’s just a trespass 
· People v. Brown (boy steals bike to get even but had intended to give it back)

· People v. Jennings (∆s picked up the $ from the bank and let it collect interest before delivering it)

· Caveats in modern law

· Leaving an object open to seizure by others is evid of perm deprivation

· Taking it for a long enough time so that you deprive the owner of a sig portion of the value 

· Intent to restore is a defense in England—not in MPC, US (wrt $, you’re not paying the same thing back)

· Regina v. Feely (∆ borrowed $ from the register, intending to pay it back)

· A theft must be a dishonest appropriation—up to the jury to decide whether it was dishonest

· Claim of right is a defense to the nonviolent theft offenses but not to the violent theft offenses
· People v. Reid (∆s committed armed robbery against people who owed them $)

· Property appropriated under a claim of right made in good faith is a defense to larceny

· A good-faith claim of right is no defense to robbery, extortion (discouraging self-help)

· MPC always allows defense of claim of right—criticized for application to violent theft offenses
