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I) OVERVIEW
A) An Overview of the Criminal Justice Process
1) Diversity in Legal Regulation
(a) Fifty-two separate legal structures
(i) Each state has its own code

(ii) Each state has its own authority to enforce its criminal laws through its own criminal justice system 

· This is done through the state police power, which allows the states to act to promote the general welfare

· The federal government, in contrast, can only enact criminal laws and establish enforcement agencies and procedures where necessary and proper to the implementation of those specific areas of regulatory authority granted to the national government through the Constitution

(iii) Unlike in other areas, the federal government does not dwarf the states in the criminal justice field 
(b) Divergence
(i) Elements of the criminal justice system that naturally promote divergence amongst the 52 systems:

· A lack of uniformity is not a deterrent to the free flow of goods or services between states

· Each state has a different administrative environment, such as demography of the population, the resources available to the process, and the structure of the institutions responsible for the administration of the process (such as police, prosecutor, judiciary)

· Criminal justice can often be influenced by the political process rather than by those with presumed technical expertise

· The integrated character of the criminal justice system means that a divergence between states in one part of the process will likely lead to divergence in other parts

(ii) Divergence is even stronger amongst states and the federal government
(iii) However, the basic elements of the criminal justice systems are the same; where there are substantial differences it is usually seen through one or two alternative approaches
(c) The United States Constitution
(i) The Bill of Rights has 16 guarantees applicable to the criminal justice system
· All the guarantees of the 4th, 6th and 8th amendments
· All but one of the guarantees (the just compensation guarantee) of the 5th amendment

(ii) Almost all of the criminal justice guarantees of the Bill of Rights have been incorporated into the 14th amendment and been made applicable to the states

(iii) Some states establish standards more rigorous than the constitutional standard
(d) The common law heritage
(i) The colonial version of the English common law largely survived and provided a common core of principles

(ii) As administrative of criminal justice changed, different locations took different approaches to changing the common law- e.g. some codified and some didn’t as much
(e) Models 
(i) Laws of the 52 jurisdiction are most likely to vary where:
· (1) Federal constitutional regulation is not detailed and comprehensive; and

· (2) The particular procedure either was unknown at common law or was substantially modified as a result of institutional and process changes not anticipated in the common law

(ii) Certain patterns can be found in the laws of more of the jurisdictions( these are the result of lawmakers to consider, and often emulate, what has been done in other jurisdictions
(iii) The federal law of criminal procedure is the most influential model in shaping the nonconstitutional law of the states

(iv) American Law Institute – has a model code of criminal procedure

(v) ABA standards- have been incorporated into state law on a piecemeal basis
2) Diversity in Administration
(a) The significance of discretion
(i) The law grants those responsible for the administration of the process the authority to institute certain procedures under specified conditions, but typically also gives the administrator the discretion not to exercise the authority even where those conditions exist

(ii) Individuals subject to the administration of criminal justice also have certain rights but also the right not to exercise those rights
(b) Localism
(i) Each actor in the criminal justice system will use discretion differently
(ii) A single community may present distinct environments
(c) Organizational variations
(i) Structural variations, beyond individual discretion plays an important role in setting the administrative culture of an organization

(ii) Common differences between agencies:

· General vs. specific focus

· Size

· Standards for selecting personnel

· Allocation of responsibilities within an organization

· Caseload pressures
(d) Variations in administrative interactions
(i) The criminal justice system is a blend of interdependent parts, thereby creating a functional interlocking amongst its key administrators

(ii) Development of informal workgroups within the administrative process
(e) Community variations
(i) Primary administrative responsibility is placed in units of local government

(ii) With the police, fragmentation is carried to such a point that even the smallest local governments have their own police forces
3) The Steps in the Process
(a) The reported crime
(b) Prearrest investigation
(i) Police
(ii) Prosecutorial
(c) Arrest
(d) Booking
(e) Post-arrest investigation
(f) The decision to charge
(i) Pre-filing police screening
(ii) Pre-filing prosecutor screening
(iii) Post-filing prosecutor screening
(g) Filing the complaint
(h) Magistrate review of the arrest
(i) The first appearance
(j) Preliminary hearing
(k) Grand jury review
(l) The filing of the indictment or information
(m) Arraignment on the information or indictment
(n) Pretrial motions
(o) The trial
(p) Sentencing
(q) Appeals
(r) Post conviction remedies
B) Police Behavior and its Responsiveness to Judicial Control
1) William Stuntz: The Uneasy Relationship Between Criminal Procedure and Criminal Justice
(a) The criminal justice system is dominated by a trio of forces:
(i) Crime rates;

(ii) The definition of crime; and 

(iii) Funding decision
(b) The law of criminal procedure- imposing certain requirements on the criminal justice system- may have distorted outcomes as crime rises and funding falls

(c) Legislatures fund the system- as they give more money to law enforcement, the public defender offices become overburdened

(d) Courts have set rules such as the right to a lawyer and the right to a jury trial, but they do not set spending floors ( perhaps courts need to change this to make the criminal justice system more just

(e) Rules of criminal procedure are designed to trump oppression of minority/ powerless but rules don’t help these people at all and actually make things worse for the people they are designed to protect
(i) Because of the rules, people spend less time actually worrying about the merits/ the question of actual guilt

(ii) Encourages proliferation of broad substantive laws such as traffic violations

(iii) Harder to go after wealth people because more rules makes more things for the wealthy to argue against

(iv) Mandatory minimums/ incentive to plead down

(v) However, it is hard to imagine we would actually have been better off without these rules

(f) Is Stuntz saying that without Mapp and Miranda we would not have had overcriminilization?

(g) Warren court was over in 1968( consistently since then the court has been pulling back on criminal procedure rights

(h) Stuntz seems to say that the Court should be more aggressive in other areas, especially with respect to public defender systems( the Warren court blew off many challenges to the public defender system
2) Jerome Skolnick and James Fyfe: Above the Law: Police and the Excessive Use of Force
(a) Police have enormous amounts of low-level discretion that has great effects on the lives and liberties of individual members of the public( these decisions can only be reviewed after the fact and after any damage has been realized
(b) The authors dispute that the Supreme Court has somehow handcuffed the police or otherwise made citizens less safe
C) The Role of the Constitution and the U.S. Supreme Court: Applying the Bill of Rights to the States
1) Types of due process/ definitions of due process
(a) Ordered liberty: Idea that due process requires those procedures which are fundamentally fair under all circumstances of the case( was dominant method of interpreting due process from 1967 to early 1960’s

(b) Selective incorporation: Court looks at a particular clause of the Bill of Rights ad tries to decide if that clause is fundamental

(i) Not very logical because it is a flat-out compromise that is much more objective than ad-hoc “ordered liberty” ( BUT no legislative history to back it up

(ii) This approach has been used by justices for several years
(c) Total incorporation: Due process means the first eight amendments (opposite of ordered liberty)
(i) Total incorporation of the 14th Amendment: Twining v. New Jersey; Palko v. Connecticut; Adamson v. California: The Court rejected the “total incorporation” view of the 14th Amendment (the view that the 14th Amendment made all of the provisions of the Bill of Rights applicable to the states)
· Twining (1908) recognized that “it is possible that some of the personal rights safeguarded by the first eight amendments…may also be safeguarded against state action, because a denial of them would be a denial of due process of law.”
· Particular procedural safeguards were said to be applicable to the states if they were “implicit in the concept of ordered liberty”
2) Duncan v. Louisiana: (SC 1968): The Court held the 6th Amendment right to a jury trial applicable to the states via the 14th Amendment.
(a) Question is whether a particular procedure is fundamental- whether it is necessary to an Anglo-American regime of ordered liberty
(b) Court has been selectively incorporating provisions of the Bill of Rights into the 14th Amendment
3) Malloy v. Hogan: (SC 1964): Not only are amendments incorporated, but states must observe the often stringent federal standard applicable to the amendment
(a) Reasoning: Court does not want to apply a watered down version of the Bill of Rights to the states
4) Baldwin v. New York: (SC 1970): No offense can be deemed petty, thus dispensing with the 14th and 6th Amendment rights to jury trial, where more than six months incarceration is authorized
5) Williams v. Florida: (SC 1970):  A  6 person jury does not violate the 6th Amendment, as applied to the states in the 14th
D) Policy Goals in Criminal Procedure
1) What are the main policy goals?

(a) Crime control

(b) Accurate determination of guilt

(c) Controlling state power/ intrusions into people’s lives

(d) Efficiency

(e) Elimination of crime

(f) Equality issues/ preventing discrimination

2) Do the rules of criminal procedure actually attain their goals?

(a) Does social standing/ race actually effect how likely the police are to burst into someone’s home and conduct an illegal search?

(b) There’s always a gap between law on the books and the law in action, but this gap is much larger in criminal procedure than in other areas (e.g. the right to an abortion)  Why?

(i) Many of the judicial doctrines are weak ( loopholes

(ii) Even when the law is clear the police can ignore it

(iii) Public defenders are under funded
(iv) Police are often unsupervised

(v) Police are working in dangerous/ high stakes situations ( hard to have incentives to make the police comply
II) REMEDIES FOR FOURTH AMENDMENT VIOLATIONS
A) The Exclusionary Rule
1) Overview:
(a) Concern is exclusion of evidence obtained in violation of the 4th Amendment

(b) For violations of statutes, court rules, and administrative regulations, it is customary to require exclusion if the violation significantly affected defendant’s substantial rights

2) Wolf v. Colorado: (SC 1949): The Court held that in a prosecution in a state court for a state crime the 14th Amendment does not forbid the admission of evidence obtained by an unreasonable search and seizure
(a) Reasoning: The exclusion of evidence directly serves to protect only those on which incriminating evidence is found
(b) Reasoning: Although in practice the exclusion of evidence may be an effective way of deterring unreasonable searches, it is not for this Court to condemn a falling below the minimal standards assured by the due process clause a state’s reliance upon other methods which, if consistently enforced, would be equally effective

(c) Reasoning: There are reasons for excluding evidence unreasonably obtained by the federal police which are less compelling in the case of police under state or local authority
(i) The public opinion of a community can far more effectively be exerted against oppressive conduct on the part of police directly responsible to the community itself than can local opinion, sporadically aroused, be brought to bear upon remote authority pervasively exerted throughout the country
(d) Dissent: 
(i) The only alternative to the rule of exclusion is no sanction at all

· Criminal prosecution?  No because how likely is it that a DA will prosecute himself or his associates for violations of the 4th amendment when the search was ordered by the DA or his associates
· Trespass action for damages?  This is not a remedy because it will not act as a deterrent- the damages is only the actual physical damage to the property and the police could search carefully to avoid damaging anything

· Also, some states prohibit punitive damages and those that allow them require the plaintiff to show ill will or actual malice by the defendant and the reasonable belief of the officer that the home he searched harbored evidence of a crime is admissible in mitigation of punitive damages
· Bad reputation of the plaintiff is also admissible

· Also, municipalities may not be sued without consent( and often the officers cannot afford to pay judgments

(e) Note: This case is useful in that it illustrates the methodology of constitutional interpretation
3) Mapp v. Ohio: (SC 1961): The Court found that the Constitution should be interpreted to require an exclusionary rule
(a) Reasoning: Any other rule would make the law meaningless

(i) Counterargument: What if a state had an effective system of tort remedies?

· Counter: Would be hard to litigate that the alternative remedy was actually effective, e.g. Miranda warnings are not required if the state has an effective alternative remedy

· Counter: Want to make police off to encourage them not to break criminal procedure laws instead of just punishing them by putting them back to where they were

· Counter: Experience has shown that alternative remedies just don’t work, e.g. in California 

(b) Reasoning: No other constitutional right was restrained like the 4th amendment was under Wolf
(c) Reasoning: The federal courts have operated under this rule (from Weeks fro almost half a century and the FBI has not been rendered ineffective

(d) Reasoning: The factual basis of Wolf has changed, in that more and more states now require the exclusionary rule

(i) Counterargument (dissent): The preservation of proper balance between state and federal responsibility in the administration of criminal justice depends on patience on the part of those who might like to see things move faster on the part of the states.  ( perhaps the states are only experimenting and will go back to the old way if they realize the exclusionary rule doesn’t work

(e) Reasoning: The exclusionary rule is similar to the established doctrine that the admission in evidence of an involuntary confession renders a state conviction constitutionally invalid
(i) Counterargument (dissent): The analogy is not true( a coerced confession is unlike illegally obtained evidence.  A better analogy would be that of a confession obtained during an illegal detention( but the Supreme Court has let convictions based on these types of confessions stand
(f) Reasoning: The rule is required for judicial integrity( the halls of justice should remain pure; judicial integrity can be maintained by excluding the evidence
(g) Reasoning: It is bad enough that police can break into your house; it adds insult to injury that the police can parade what they find in court

(h) Hypo: Can  you suppress an illegal arrest?  Frisbee v. Collins: The police kidnapped someone and took him to another state( the Court found that only the evidence is suppressed( expressed in terms of deterrence may make sense but not in terms of other rationales.  

(i) Three main rationales of this case according to Schulhofer: Deterrence, judicial integrity, police parading what they find in court
(i) Problem with deterrence rationale- shouldn’t the penalty be worse?
(ii) Maybe the real rationale is a combination of judicial integrity and deterrence?
· If so, is Mapp really defensible after all?
· Some people say that Mapp is wrong because the Supreme Court should leave the remedy (i.e. exclusion or not) to the legislatures
· Why start with Mapp? Helps for looking at the framework of constitutional interpretation
· Cost/ benefit analysis( judges do this but left/ right disagree on the result
III) FOURTH AMENDMENT REQUIREMENTS
A) Three Big 4th Amendment Issues:

1) What is a search?
2) The warrant requirement
3) Probable cause
B) What is A “Search”?
1) Overview:
(a) Searches are allowed under the 4th Amendment as long as they are done reasonably

(b) If its not a search- doesn’t have to be done reasonably
2) The “test”:
(a) Stewart (majority in Katz): any violation of “the privacy on which a person justifiably relied.”
(b) Harlan (concurrence in Katz): “a twofold requirement”:
(i) “an actual (subjective) expectation of privacy”; and
(ii) “the expectation [must] be one that society is prepared to recognize as ‘reasonable’”
3) What is some of the common reasoning that pops up in these cases?  IOW, why does the court decide as it does?
(a) Physical trespass: Not so relevant now
(b) Subjective expectation of privacy: Disappears in the case law
(c) Hi Technology: Carries a lot of weight in some situations, especially if not readily accessible to the public
(i) However, not decisive (eg Greenwood doesn’t even consider it)
(d) Readily accessible/the public “could” do it: Doesn’t really explain what the justices will go for
(e) Illegality:

(i) The Court has not really gone for this justification at al
(ii) Riley does mention that the flight was legal and that the 4th Amendment might be violated if flight went into illegal airspace
(f) Intimacy:
(i) Registry of phone numbers( allowing that doesn’t say anything about the content of the calls (envelope surveillance vs. content surveillance)
(ii) Email would likely be treated like the content of phones and letters
(g) Voluntary conveyance to a third party
(h) Abandoned property (eg the garbage bag?)

(i) Interference with possessory interest
4) Application/ Examples:
(a) Wiretapping:  
(i) Olmstead v. New York: (SC 1928): The Court held that wiretapping did not amount to a search and seizure (for reasons that have since been rejected by the Court)
· Reasoning: Have to show either physical penetration or seizure
· Dissent (Brandeis): 
· Advances in technology should not allow the government to explored unexpressed beliefs, thoughts, and emotions

· Sees no distinction between tapping a phone and intercepting mail (which is a 4th Amendment violation): both are public utilities

· Every unjustifiable intrusion on the privacy of an individual, regardless of the means, must be deemed an intrusion of the 4th Amendment.  

· The government should have to follow the Washington Statute( if the gov’t becomes a lawbreaker, it breeds contempt for the law (Holmes based his dissent on this principle)
· Note on the violation of a state statute: The Court found it irrelevant that the state of WA outlawed wiretapping, because the neither the statute nor the common law would make such evidence inadmissible in court (at the time), and because a state statute cannot affect the rules of evidence in US courts
· Note: After Olmstead  Congress outlawed wiretapping
· The government tried to get around the wiretapping statute in two ways (before Katz, below):
· Use of a slap mike on the outside of the house( the Court in Goldman said this was no 4th Amendment violation with no penetration
· Use of a spike mike for thicker walls( US v. Silverman said that this was a 4th Amendment violation
(b) Conversation in an Enclosed Phone Booth: Katz v. United States: (SC 1967): D was convicted of transmitting wagering information.  The police recorded his end of the conversations by attaching an electronic listening and recording device to the outside of the public phone booth from which he placed his calls.  The Court overturns Katz and Goldman and finds the recording inadmissible.  
(i) Rule: A person’s general right to privacy (the right to be left alone by other people) is left largely to the individual states.  
(ii) Rule: The Constitution protects people, not places.  So what a person knowingly exposes to the public, even in his own home or office, is not subject to 4th Amendment protection.  What he seeks to protect as private, even in an area accessible to the public, may be constitutionally protected.  
(iii) Rule: The reach of the 4th Amendment does not turn on the presence or absence of a physical intrusion into an enclosure (so Court throws out the “physical penetration” test).  

(iv) Reasoning: Justifiable Reliance: A search occurs when the government violates the privacy upon which a person justifiably relies.  
(v) The Court also found that the police could and should have gotten a warrant, and refused to create an exception to the warrant requirement for the surveillance of phone booths.  
(vi) Summary of rule according to Harlan’s concurrence: Twofold requirement:
· (1) That the person exhibit and actual (subjective) expectation of privacy; and
· (2) That the expectation be one that society is prepared to recognize as “reasonable.”
· Justice Harlan later expressed second thoughts about this formulation; its doesn’t really have precedential value, just is something to think about
· Justice Black dissented, disagreeing with the court for substituting “privacy” for :”search and seizure” and thus protecting privacy through the 4th Amendment when it does not appear there
· After Katz, Congress passed a statute allowing judges to wiretap with probable cause (and a warrant)
· BUT, Congress could have gone around the subjective expectation of privacy rule in Katz by telling everyone not to expect private phone conversations
· Hypo: 
· What if they knew they were being recorded so they spoke in code?

· What if the FBI used a lip reader to tell what Katz is saying in the booth (note that the Court said that Katz was trying to exclude people from listening by enclosing himself in a phone booth, even though people could still see him)

· This case shifts more from the technicalities of what a search is to the idea of zones of privacy( BUT, how do you apply the “reasonable expectation of privacy” test?  Cases are all over the map.  

(c) Conversation in an Open Phone Booth
(i) What if Katz had left the phone booth door open?  Would he still have an expectation of privacy?
(ii) What if he leaves the door open but he looks around and doesn’t see anyone?

(iii) What if he tells the other party that he has a subjective expectation of privacy (because he looked around and didn’t see anyone)?
(d) Conversation in a Public Park
(i) What if they used a microphone on someone in a public park as opposed to a phone booth?

· Do you still have a reasonable expectation of privacy?  Even if the government has to use highly sophisticated equipment?

(ii) What if the person knows his phone is tapped and goes out in public as part of the plan for preserving privacy?
(e) Pen Register of Phone Numbers Dialed: Smith v. Maryland: (SC 1979): The Court held that there is no 4th Amendment violation when a telephone company records the outgoing numbers dialed by a suspect and then turns them over to the police.  
(i) Reasoning: An individual has no reasonable expectation of privacy in the numbers dialed on his telephone because he voluntarily conveys those numbers to the telephone company
(ii) Rule: A person has no “legitimate expectation of privacy” in information he voluntarily turns over to third parties
(f) Garbage: 
(i) California v. Greenwood: (SC 1988): The police had  a trash collector turn over opaque trash bags which Greenwood had put on the curb for pick-up.  The Court said that there was no 4th Amendment violation
· Rule: An expectation of privacy does not give rise to 4th Amendment protection, unless society is prepared to accept that expectation as objectively reasonable.  
· Note that the Court explicitly held that the fact that the CA law recognized a right to privacy in trash was not enough to show that society finds a privacy expectation in trash to be objectively reasonable.  The Court reasoned that it cannot allow state law to determine what is reasonable under the 4th Amendment
· Reasoning: Garbage is exposed to the public enough to defeat a 4th Amendment claim.  It is readily accessible on the curb to animals, passerby, and other members of the public
· Reasoning: D turned his garbage over to a third party (the trash collector); in fact, he put his garbage on the curb for the express purpose of having the garbage man pick it up.  
· Reasoning: The police cannot reasonably be expected to avert their eyes from evidence of criminal activity that could have been observed by any member of the public

· Brennan, dissenting, noted that like trash placed in a receptacle (a garbage bag) to convey to a third party, a letter in placed in a receptacle (a mailbox) for the express purpose of entrusting it to a third party (a mailman)
· Hypo: How is this case different from breaking into a car (which is placed on the street) and finding a drug stash?

· Because breaking into a car is illegal?  However, it was illegal at the time in CA to go through trash, even if you wee a trash collector (D had relied heavily on this)

· Abandoned property?

· By breaking into a car you are interfering with a possessory interest, but people no longer have a possessory interest in garbage
(ii) United States v. Scott: (1st Cir. 1992): The court applied Greenwood to shredded paper placed in a garbage bag, finding that it was permissible for the IRS agents to take the bag and put the strips back together.
(iii) Hypo: What if you put your trash out in your garbage can on Tuesday, and the garbage can is still on your property?  What if trash day isn’t until Thursday?  Read in conjunction with Oliver, below.
· Schulhofer seems to think that garbage left by the kitchen would probably be the same as garbage left by the curb.  
(g) Email: Would likely be treated like the content of phone and letters (so not allowed under 4th Amendment.
(h) Personal Activities in a Private, Fenced Field: Oliver v. United States: (SC 1084): Police entry and examination of an open field is free of Fourth Amendment restraints.  
(i) Rule: The protections afforded by the 4th Amendment to people in their persons, house, papers, and effects is not extended to open fields.  

(ii) Rule: Expectations of privacy: When are they legitimate?:  The test of whether an expectation of privacy was legitimate is not whether the individual chose to conceal assertedly private activity.  Rather, the correct inquiry is whether the government’s intrusion infringes on the personal and societal values protected by the 4th Amendment 
(iii) Reasoning: Open fields do not provide the setting for those intimate activities that the Amendment is intended to shelter from government interference or surveillance
(iv) Reasoning: There is no societal interest in protecting the privacy of those activities, such as the cultivation of crops, that occur in open fields.  

(v) Reasoning: Open lands tend to be more accessible than a private home or commercial building (esp. because fences and “no trespassing” signs do not tend to deter)
(vi) Historical reasoning: Common law tended to treat fields/ cartilage different from homes, so there is no reasonable expectation of privacy 
(vii) This case shows that interference with possessory interest is not enough
(i) Business and Commercial Premises: See v. City of Seattle: (SC 1967): Business premises are covered by the 4th Amendment.  A business man has a constitutional right to go about his business free from official entries upon his private commercial property
(j) Enclosed Toilet Stall: State v. Bryant: (Minn. 1970): The court there found that an officer in a vent above a toilet stall looking into the stall was a search
(k) Open Toilet Stall: What if the toilet stall in Bryant didn’t have doors?
(l) Detention Facilities: Hudson v. Palmer: (SC 1984): The Court held that police looking in someone’s prison cell is not a search.

(i) Reasoning: 4th Am. right of privacy is incompatible with the surveillance required of inmates to ensure institutional security and internal order
(ii) Reasoning: Society would expect that the prisoner’s expectations of privacy yield to paramount interest of institutional security.  
(m) Paint sample: Cardwell v. Lewis: (SC 1974): The Court found that taking a paint sample and comparing the tire tread of a car to the one at the scene was not a search.  Reasoning: Expectation of Privacy: No expectation of privacy was infringed.  
(n) Vehicle Identification Number: New York v. Class: (SC 1986): The driver reached into a stopped car to move papers obscuring the VIN.  Under the papers was a gun.  The Court found that there was no reasonable expectation of privacy in the VIN because federal law requires it to be in plain view of someone outside of the car.  The Court found that reaching into the car was a search, but a reasonable one under the circumstances.  
(o) Carryon baggage: Bond v. United States: (SC 2000): Federal agents went through a bus and squeezed bags in the overhead bin; they felt something like a brick which turned out to be drugs in D’s bag; D admitted it was his.  The Court found that this was a search.  
(i) Reasoning: A traveler’s personal bag is clearly an effect under the 4th Amendment
(ii) Reasoning: Physical invasive inspection is more intrusive than physical inspection (so gov’t can’t rely on Riley) 

(iii) Reasoning: Traveler’s are particularly concerned about carry- on baggage- they intend to keep it close at hand

(iv) Reasoning: Expectations: A passenger placing baggage in the overhead bin expects that his bag might be handled by other passengers, but not that it will be felt in an exploratory manner
(p) Airplane at 1000 Feet: California v. Ciraolo: (SC 1986): No search (and hence no warrant needed) when the police conduct surveillance of a fenced-in backyard from an airplane flying at 1000 feet.  Reasoning: Any member of the public flying in this airspace who glanced down could have seen the same things that the officers observed.  Ties into Greenwood rule about voluntarily turning information over to a third party.  
(q) Helicopter at 400 Feet: Florida v. Riley: (SC 1989): Police conducted surveillance on a partially covered greenhouse in a residential backyard from a helicopter 400 feet above the ground.  The Court found that this was not a search under the 4th Amendment.  
(i) Illegality reasoning: The court notes that it might be a different case if flying at that altitude had been illegal.  However, helicopters are not bound by the lower limits of airspace that others are.  

· The Court’s ruling seemed to rest heavily on this 

(ii) Reasoning: There is nothing in the record that helicopters flying at 400 feet are so rare in this country that D would have a reasonable expectation of privacy
(iii) Intimacy reasoning: There is no indication that the helicopter interfered with D’s use of the greenhouse or other parts of the curtilage. 
· No intimate details connected with the use of the home or curtilage were observed and there was no undue noise, wind, dust, or threat of injury.  
(iv) Brennan, dissenting, focused on the hi tech aspect of the helicopter, finding that few members of the public have access to helicopters.   
(r) Unenhanced senses: United States v. Mankani: (2d Cir. 1984): NO search when conversations in adjoining hotel room were overheard by the naked human ear
(s) Binoculars: Would normally be the same result as in Mankani because it is a common means of enhancing the senses
(i) BUT consider State v. Ward (HI 1980): Court found that using binoculars to see a craps game on the 7th floor of an apartment building from closest vantage point 8 miles away was a search because “the Constitution does not require that in all cases a person, in order to protect his privacy, must shut himself off from fresh air, sunlight, and scenery.”  
(t) Flashlight: Same as binoculars- common means of enhancing the senses
(i) BUT, consider Raettig v. State: (Fla. App. 1981): Court found that using a flashlight to look through a half inch crack on the surface of a camper was a search because such an area can hardly be regarded as an implied invitation to take a look
(u) Enhanced electronic devices/ Use of technology:

(i) Note that technology is more threatening because the police can do it cheaply, unlike going through the garbage of many people
(ii) Thermal Imager: Kyllo v. United States: (SC 2001): The Police used a thermal imager to scan Kyllo’s home.  They found that parts of his house were significantly hotter than others and than other apartments in the complex.  This information got them a warrant on the suspicion that he was growing marijuana, which requires the use of high intensity lamps.  
· Rule: Obtaining through sense-enhancing technology any information regarding the interior of the home that could not have otherwise been obtained without physical intrusion into a constitutionally protected area constitutes a search- at least where (as here) the technology in question is not in general public use
· Reasoning: Original intent: The above rule ensures the degree of privacy against government that existed when the 4th Amendment was adopted
· Analogies: The picking up of heat is similar to the picking up of sound waves in Katz
· The dissent countered that Katz can be distinguished because in Katz the recording device picked up the content of the conversation; an analogy would be if the device in Katz only picked up the volume of the conversation
· Intimate details: The court refuses to limit the application of the 4th Amendment only when the technology picks up “intimate details” ( it says that all details in the home are intimate details because the entire area is held safe from prying government eyes
· The Court emphasizes that it would have to define what are and aren’t intimate details in the home
· Reasoning: There needs to be a bright line at the entrance to the house
· Dissent (Stevens):

· Argues that no details regarding the interior of the house were shown
· No details that could not have been obtained by observation from outside the curtilage of the house were obtained, eg a passerby could have noticed that snow melted faster on one part of the house
· The majority countered  this assertion by saying that there are many times when the police could accomplish things by equivalent means; this does  not mean that the means that the police choose to use do not equal a search.  Court gives example of how police could conduct around the clock surveillance on a house to see if it was harboring illegal immigrants( this does not make a search before the same surveillance OK under the 4th Amendment.  May have been dicta because it was in a footnote.  
· How does Court propose to determine if technology is in the general public use?  
· Hypo: What about using a thermal imager on the street? (can be thought of in conjunction with Place, below.)  Not clear which way the Court would hold.  
· Hypo: What if thermal imagers became cheap and widely available?  
· Note: (S): If you take Kyllo at face value, the idea of intimacy and degrees of intimacy falls off and the idea of “trespass” comes back
· Hypo: What about a thermal imager directed at an office building?
· Would need to really ferret out what the key parts of Kyllo are
· From a Katz point of view the fact that its an office building might not matter, but the Court seems to be moving away from Katz (Scalia criticized it in Minnesota v. Carter as having no plausible foundation in the 4th Amendment and being unhelpful)
(iii) The Canine Nose: United States v. Place: (SC 1983): The Court found that a canine sniff of luggage in an airport did not violate the 4th Amendment.  
· Reasoning: A dog sniff does not expose non contraband items to public view (so intimacy argument?)

· Reasoning: Despite the fact that the sniff tells authorities something about the contents of the luggage, the information obtained is limited
· Marshall, dissenting, argued about the potential of a slippery slope of police letting dogs free to roam the streets and sniff innocent passerby
(iv) Fixed Airport Metal Detector

(v) Weapons Detector/ Roving Metal Detector: What about devices that can do an “electronic frisk” of a suspect from a distance of 10-20 feet?  Many courts are saying that the fact that its on the street and not in the home makes it OK (especially after Kyllo).  
(vi) Parabolic Microphone: Thinking back to the public park examples after Katz, what if the police needed to use a high-powered microphone to hear what two people were hearing in a park.  Would Katz apply? 
(vii) Electronic Tracking: 

· United States v. Knotts: (SC 1983): The police put a beeper into a package of chloroform, used to make drugs.  The police used visual surveillance along with tracking the beeper to follow it to a cabin, where police found an illicit drug lab after getting a warrant based on the beeper and surveillance information.  The Court held that this was not a search
· Reasoning: The police could have obtained the same information from visual surveillance.  
· Reasoning: The 4th Amendment does not prohibit the police from augmenting their sensory facilities as they did in this case
· Could the public have done what technology did here?  It probably would have required many people
· United States v. Karo: (SC 1984): Very similar to Knotts, except that the police were able to obtain information that they would not have obtained through visual surveillance.  The Court held that this made the use of the beeper a search
· Reasoning: The result is the same as if the police had used an electronic device to obtained information that it could not have obtained from outside the curtilage of the house.  Although the police may have been able to tell through visual surveillance that the illicit package was once in the house, the later use of the beeper tells the officer that the article is still on the premises, which he would not know without the use of technology
· Hypo: What if the police attach a transmitter to you?
· No voluntary transfer of information
· BUT, people can be followed all over
(viii) Cellular Phone Tracking: However, unlike the beeper cases, the police wouldn’t know who to follow beforehand- it is more after the fact
(ix) Photographic Magnification: Dow Chemical Co. v. United States: (SC 1986): The Court held that aerial photography of a chemical compound’s industrial complex was not a 4th Amendment search.
· Reasoning: The photos were not so revealing of intimate details to raise constitutional concerns- they remained limited to an outline of the facility’s building and equipment
· Reasoning: The industrial complex is more comparable to an open field than the curtilage of a dwelling.  
(x) Enclosed Space Detection System: Heartbeat detector can find people hidden in cars- useful at border crossings.  No authority on it yet.  Similar to canine sniff in that it only detects the guilty?
(xi) CRT Microscopy: A device can capture leaked electronic signals from computers up to 500 feet away.  Protection from surveillance is expensive.  Should it matter that the FCC requires warnings on computers that they are potential radiators? No authority on it yet.  
(xii) Digital Contraband Detector: A program can be used to look through the hard drives of computers connected to the internet for a file matching one already in possession of the person doing the search( so police could use it to look for eg child porn.  Like canine sniff because no false positives?
(xiii) Facial Character Recognition: Used at Superbowl.  Similar to cameras trying to catch people running red lights.  
(xiv) Gas Chromatography: A device that can determine the molecular content of a gas sample( now portable enough that it could be used on the street to suck in vapors from a suspect/ from normal passerby.  Back to the “no false positives so it must be OK” reasoning?
(xv) Search engines: What if the police use search engines to pore through banks of information (eg bank info)?
· Voluntary transfer of information
5) Thinking through the different applications:  Garbage left at curb (allowed) vs. pen register (allowed)  vs. thermal imager (not allowed)
(a) Trespass: none fall under this category
(b) Subjective expectation of privacy: thermal imager in home- person has a subjective expectation of privacy
(c) Hi tech: pen registers and thermal imaging are both hi tech
(d) Public could do it: certainly yes for garbage; thermal imager technically yes but probably constraints because device are likely expensive
(e) Voluntary transfer to third party: garbage yes; pen register yes; thermal imager no
(f) Intimacy: Garbage left at curb- not really intimate BUT if you leave a car at curb, unlocked it still can’t be searched( none of the first five factors really describe the difference between why garbage can be searched and not the car ( intimacy may help account for this and other lines that the courts draw
6) Can you look at the 4th Amendment for property law concepts?
(a) Police asserting dominion and control over something, eg putting a tracer on your body?
(b) Trespass”
(c) This is the Olmstead- (pre) Katz view ( when property values are violated, it’s a search
(d) Current case law would look at these as 5th Amendment takings issues( 4th Amendment focus is more on zones of privacy
(e) Although Katz seems to reject formal property ideas, Knotts, Karo, and  Kyllo seem to go roughly back to where the law was before Katz
(f) Distinction between property rights and human rights/ intimacy conception of the 4th Amendment:
(i) Intimacy: 
· Oliver and Place come out pro law enforcement; 
· Katz and cell phone (no distinction from phones), GPS, and email (no distinction from phones) would come out pro civil liberties/ would protect with respect to intimacy
(ii) Property rights: 
· Katz would become more vulnerable
· Cell phone, GPS, email would not be protected
· Karo and Kyllo: Those activities might be protected because they are in houses
· Hicks: (case where police write down stereo serial number while looking for weapons)( Scalia called this a search( this case goes more with the property-based views
C) The Warrant Requirement
1) Rule 41
2) Overview:
(a) Saying that something is a search doesn’t mean that the government can’t do it( you just need probably cause and a warrant

(b) Searches can’t be unreasonable:

(i) If no reasonable expectation of privacy the policy are unconstrained

(ii) With a reasonable expectation of privacy the police have to be reasonable( so reasonable does double duty

(c) Three broad warrant requirements:

(i) Has to be issued by a neutral magistrate

(ii) Number of detailed rules( has to be for a particular place, for a particular way, etc

(iii) Causation (preference for warrants):  

· When you have probable cause but no warrant, evidence has to be suppressed even though any magistrate would have issued a warrant

· What reason is there for suppressing it?

· Hindsight bias: If you only look at these cases after the fact you are only looking at cases where something illegal was found

· Desire to freeze the record in advance so police can’t manipulate the police after the fact
3) Issuance of Warrant:
(a) The ‘neutral and detached magistrate” requirement: 
(i) Coolidge v. New Hampshire: (SC 1971): State Attorney General can’t issue search warrants because he is not neutral and detached
(ii) Shadwick v. City of Tampa: (SC 1972): Don’t have to be a lawyer to issue an arrest warrant.  
(iii) Connally v. Georgia: (SC 1977): A justice of the peace who is unsalaried but receives $5 for issuing a warrant and nothing for not issuing one is not neutral and detached
(iv) Rooker v. Commonwealth: (KY.App. 1974): Judge cannot issue a search warrant based on an application he does not actually read( otherwise he would be nothing more than a rubber stamp
(v) United States v. Davis: (SD Ill 1972): The government may not “magistrate shop” by giving the same affidavit to a new magistrate after the first one denies the application for a warrant
(b) Particular description of the place to be searched
(i) Steele v. United States: (SC 1925): The description is enough if the officer can, with reasonable effort ascertain and identify the place intended
(ii) If it appears from the face of the warrant that the description is enough, but it is not (eg warrant says apartment #5 but there are apartments with the #5 on it on each floor) then courts tend to allow the evidence seized if there was other information, such as a name, to identify the correct apartment
(iii) Normally must have an apartment number but courts have excused this if it looks like a single family dwelling from the outside
(iv) Maryland v. Garrison: (SC 1987): Court allowed evidence seized when the warrant said the address, name and “third floor apartment”( the officers discovered after finding contraband that they were really in the apartment of someone else on the floor.  
(c) Particular description of things to be seized: 
(i) Go-Bart Importing Co. v. United States: (SC 1931): This requirement serves to prevent general searches and to prevent searches based on loose, vague, or doubtful bases of fact.
(d) Neutrality, particularity, and “good faith”
(i) United States v. Leon
(ii) Massachusetts v. Sheppard
4) Execution of the Warrant
(a) Time of Execution: 
(i) Statutes and court rules usually provide 10 days
(ii) United States v. Nepstead: (9th Cir. 1970): Execution after 6 days proper as long as the probable cause in the affidavit continues to execution of the warrant
(iii) State v. Miller: (SD 1988): Execution after statutorily required 10 days was OK because probable cause continued
(iv) In many states a warrant can only be served in the daytime unless the warrant says otherwise; often to say otherwise there have to be certain special circumstances
(v) United States v. Villegas: (2d Cir. 1990): If person is not present, there are certain rules to giving notice of the search
(vi) City of West Covina v. Perkins: (SC 1999): Need to give notice of what property was seized (due process requirement)
(b) Gaining Entry
(i) Wilson v. Arkansas: (SC 1995): Police can knock down doors but have to first announce presence and authority
(ii) Richards v. Wisconsin: (SC 1997): State cannot have a blanket rule that police are never required to knock and announce their presence when executing a search warrant in a felony drug investigation.  Rule: To justify a “no-knock” entry, the police must have a reasonable suspicion that knocking and announcing their presence would be dangerous or futile or would inhibit the investigation, such as by allowing the destruction of evidence.
(iii) United States v. Ramirez: (SC 1998): The Richards reasonable suspicion test does not depend on whether police must destroy property to enter.  
(c) Search of Persons on the Premises
(i) Ybarra v. Illinois: (SC 1979): Police cannot search people on the premises that are not on the warrant
(d) Detention of Persons on the Premises
(i) Michigan v. Summers: (SC 1981): The Court upheld the detention of a person leaving a house that they had a warrant to search.  They detained him while they searched and arrested him after fining drugs in the basement and ascertaining that the house belonged to him.  
(e) Intensity and Duration of the Search: Once the items named in the warrant are found the search must cease.  
5) What is Reasonable?: Winston v. Lee: (SC1985): The Court held that a proposed court order to remove a bullet from a suspect would constitute an unreasonable search because the state did not show a compelling need for it.  
6) The “Preference” for Warrants:
(a) United States v. Ventresca: (SC 1965): The Court noted a preference for warrants
(b) Terry v. Ohio: (SC 1968): “The police must, whenever practicable, obtain advance judicial approval of searches and seizures.”  
(c) Circumstances where the Court has found a warrant is not required 
(i) Cars: California v. Carney: (SC 1985): Diminished expectation of privacy in vehicles.  (i.e. a search intrudes on lesser 4th Amendment values)
(ii) Routine Police Activity: Colorado v. Bertine: (SC 1987): Taking inventory allowed because it is routine police activity.
(iii) Public places: United States v. Watson: (SC 1976): A warrant is never needed to arrest in a public place because of the need for a bright line rule and because a contrary rule would lead to too much litigation about the chance of flight, exigent circumstances, etc.  
(d) Problems With the Preference for Warrants: The preference for warrants is often said to be because warrants, more than the post-search suppression proceedings, prevent illegal searches.  Stuntz disagrees, saying that they often have the opposite effect because magistrates may incorrectly apply the probable cause standard, and magistrate determinations are typically given deference by judges.  
(e) Two Models of the 4th Amendment:
(i) No line: Have to look at the facts of each case separately.  By the middle of the 18th century courts decided that this approach was unreasonable
(ii) Bright line: A warrant is required for every search and seizure and a search is presumptively unreasonable with the absence of a warrant and probable cause. 
· Courts have drawn the inference of the requirement of a warrant for a search to be unreasonable( this is where the courts went instead of no line
D) Probable Cause
1) Spinelli v. United States: (SC 1969): Spinelli was arrested of traveling to MO from IL to gamble.  The affidavit used to secure the warrant to search D detailed four facts.  The Court held that there was not enough evidence to find probable cause on the basis of these four facts.
(a) Facts in affidavit:
(i) FBI had seen Spinelli cross into the MO border on four out of five days.  These four times they say him park at a certain address in STL and enter a certain apartment.
(ii) The apartment he parked at had two phone lines listed under the same name
(iii) The applicant said that D was known to the affiant (a police officer) and other police officers as a bookmaker and gambler
(iv) An informant told the FBI that D was accepting wagers and disseminating wager information through the two numbers from (ii).  
(b) Holding: Probable cause could definitely not have been found without the last factor; the first two reflect innocent-seeming activities and the third is entitled to no weight by a magistrate.  
(c) Rule: In order for an affidavit for a warrant to pass probable cause (Aguilar factors):
(i) Application must set forth the underlying circumstances necessary to enable the magistrate independently to judge the validity of the informant’s conclusion  (basis)
(ii) The affiant-officers must attempt to support their claim that the informant is credible or his information reliable (veracity)
(d) Rule: Assessing the proper weight to give to an informant’s tip:
(i) The tip must be measured against the Aguilar standards (above) 

(ii) If the tip is inadequate under Aguilar, the magistrate must weigh other parts of the affidavit
(e) Reasoning: The information was insufficient because there was no basis from which he drew the information and no information on the reliability of the witness( could have been a vindictive accusation/ vendetta
(i) Draper v. United States provides a good contrast to the facts in Spinelli: there the informant explained in detail what clothes the suspect would be wearing, in addition to explaining what criminal activity he was partaking in  
(f) Reasoning: Corroboration: Independent police work did not corroborate any of the informant’s details to any specific degree( the police only knew of the telephone number, which Spinelli could have used for any lawful purpose.  In Draper in contrast, the police were able to corroborate the clothing the suspect was wearing and what train he was arriving on.  
(g) Question: What does probable cause mean?

(i) In Draper (quoted in Spinelli), the probability was at least 80%
(ii) In Spinelli, the information is more likely than not to be true but this is not enough
(h) Note on validity of Spinelli: Although the stricter standard of Spinelli has been replaced by Gates, many states still use Spinelli for their state constitutions
2) Illinois v. Gates: (SC 1983): Police received an anonymous handwritten note saying that Ds were drug dealers who did their buys in Florida; he described when they would be going next and the fact that the wife drives to FL and the husband meets her there by plane, when they drive back to IL.  The police verified Ds address and license plate number and followed the husband to FL and watched him join a woman in a car with IL plates that then made its way north.  The police obtained  search warrant on the basis of the surveillance information and the anonymous letter.  
(a) Rule: Totality of the circumstances: The Court does not completely get rid of the Spinelli rule; rather it changes the rule to be a totality of the circumstances approach.  A deficiency in either basis or veracity can be made up by a strong showing in the other one; both are relevant considerations in the totality of the circumstances analysis.  
(i) Reasoning: In dealing with probable cause, we are dealing with probabilities.  Need to have a “practical nontechnical conception” of probable cause.  
(ii) Reasoning: Probable cause is a fluid concept turning on the assessment of probabilities in particular factual contexts, not readily or usefully reduced to a neat set of legal rules.  
(iii) Reasoning: Giving basis and veracity independent status could lead to a tip from an informant that has been particularly trustworthy in the past but has no basis for his information not being investigated; on the flip side if a citizen comes forth with strong evidence of criminal activity (basis) but has not been shown to be trustworthy or dishonest (veracity), his tip should likewise not be set aside.  
(iv) Reasoning: The two-prong test is an impediment to law enforcement and thus the protection of the individual and his property
(v) Reasoning: Anonymous tips would rarely pass the more strict two-prong test of Spinelli
(b) Rule: Deference to magistrates: After-the-fact scrutiny of the sufficiency of an affidavit should not be in the form of de novo review( there should be great deference to a magistrate’s finding of probable cause
(i) A reviewing court must only determine whether the magistrate had a “substantial basis” for finding that probable cause existed 
(ii) Limits on a magistrate when issuing a warrant:

· Has to be a substantial basis

· Has to be sufficient information to allow the magistrate to determine there is probable cause; can’t just have a conclusory statement by the police that there was reliable information from a credible person.  
(c) The “Five Factors” of Gates According to Schulhofer:

(i) Basis
(ii) Reliability
(iii) Totality (including severity of crime (?))
(iv) Deference to magistrate
(v) Offset (weakness in one area can be offset by strength in another area)
(d) Application of new rule to facts: 
(i) Standing alone the facts from the investigation of the couple at least suggested drug trafficking- FL is known for drug trafficking, the husband only stayed one night, he returned in his car which was waiting for him in FL
(ii) The magistrate could rely on the letter, which largely corroborated the investigated activity
· The majority notes that the dissent seized on the fact that the informant was wrong on the fact that he said the wife would fly back and she did not( the majority notes that informants are not required to be infallible  
(iii) The letter contained details not just about past actions but future ones- if the informant knew this much about the couple, he probably also had access to information about the couple’s illegal activities.  
(e) Note: The Gates Court is saying that either Spinelli itself or the way it is interpreted is too inflexible
(i) What would the Gates Court say about the Spinelli facts?  Look at each of the four facts in Spinelli
(ii) Note that the Gates Court thinks that the Spinelli Court is too strict, BUT an informant alone is not enough even under Gates
(f) Despite the differences between Spinelli and Gates, both are dealing with the same two concerns:

(i) Core probable cause

(ii) Derivative requirements (Detail plus corroboration is really a part of derivative requirements)  
(g) Criticism of Gates: 
(i) Confidence that he’s telling the truth doesn’t mean he drew his inferences from the type of information that would satisfy a magistrate
(ii) Court acknowledges that Spinelli and Gates were dealing with two separate issues( the result probably would have been the same under both tests
· Difference between the two is that the Spinelli Court does not really defer to the magistrate as the Court in Gates does.  
(h) Note on magistrates: The Court found that the magistrate can’t delegate the judgment to other people.  Where does this come from?
(i) Only really comes from the word “warrant” in the 4th Amendment ( Court basically defines the word warrant in Coolidge and Rooker
(ii) Word “warrant” to framers was a piece of paper signed by a magistrate
(i) Dissent: Brennan dissented from the change in rule, saying that Spinelli provided a proper structure for magistrates.  Stevens dissented, saying that even under the new rule the facts of this case aren’t enough for probable cause, citing the fact that the wife drove (not flew), there was no evidence that she had only been in FL for a day, and the material mistake in the anonymous letter undermined the reasonableness of relying on it.  
3) Spinelli vs Gates
(a) Core probable cause: Percentage issue: Odds have to be high enough and delegation of determination (judgment can’t be made by the police)
(i) Hypo: Owner of a liquor store describes a robbery suspect: green car, white male, moustache, leather coat.  Police stop a man with that description but not wearing a leather jacket

(ii) Hypo: Police stopped a car that was speeding with 3 people in the car.  Officer gets consent to do a search and finds drugs in the car.  No one admits to owning the drugs so the officer arrest them all and finds drugs on one of them.  Probable cause?  

· 33% chance that one in particular owned the drugs?

· No delegation issue here (pure probable cause)

· Do we really require 50%?

· A court found that there was probable cause in this situation

(b) Derivative requirements (comes in with informants):  Need a basis for the information 
(i) Two prongs:

· Need a “basis” for the information

· Need evidence of “veracity”

· Veracity sort of has two prongs: (FN 4 p. 171):

· Informant’s credibility

· Informant’s reliability

(ii) How does this change after Gates?  

· Gates looks more at the totality of the circumstances so a deficiency in “veracity” can be made up with a stronger “basis.”  

(iii) Hypo: Informant can describe something in detail that has nothing to do with criminal activity (eg can describe S’s office down to the last detail) and then says that this person has crack in his desk drawer?

· You can show a basis for the information but not necessarily any veracity

· What if the informant adds some detail about the drugs?  Eg says that they are wrapped in a specific type if duct tape?  

(c) Corroboration/ detail: 

(i) Detail is worth less if it relates to innocuous behavior ( all cases draw a distinction between reliability of criminal vs. non criminal activity
· Also corroboration has to be pretty unusual
(ii) Detail plus criminal behavior passes the “basis” prong (Spinelli)

(iii) Criminal corroboration passes the “veracity” (Spinelli) (corroboration can help you determine that an informant is telling the truth)
(iv) When you don’t have basis and veracity directly, you try to work with detail and corroboration
(d) Illustration of above concepts:
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4) Application of Gates: Massachusetts v. Upton: (SC 1984): Court applied Gates to the following facts: Police raided an apartment belonging to R, finding items that had been stolen from several homes.  The police officer later that day received an anonymous call from a female that said that there was a motor home of stolen goods that had been bought from R; motor home belonged to G.  She gave the following details: G was going to move the motor home soon because of knew of the earlier raid; the female refused to identify herself, saying that G would kill her, but the police officer was able to identify her as G’s girlfriend and knew her name (she admitted who she was); she said she was turning G in because they had recently broken up and she wanted to burn him. 
(a) The Court upheld the warrant, saying there was a substantial basis for its issuance.
(b) Reasoning: No single piece of evidence conclusive, but she knew enough detail and had a motive both for her attempt at anonymity and for turning him in. 
5) Wong-Sun v. United States: (SC 1963): Probable cause is also required for warrantless arrests, searches and seizures.  Reasoning: A contrary rule would lead to a disincentive to seek warrants.  
6) Probable Cause for Arrest vs. Probable Cause for Search
(a) Arrest: Must be a substantial probability that a crime has been committed and that the person to be arrested committed it

(b) Search: There must be a substantial probability that certain items are the fruits, instrumentalities, or evidence of crime and that these items are presently to be found at a certain place  
(i) Probable cause may be found to be lacking because the time of the facts relied upon is unknown or highly uncertain (eg D was found passed out in a car and said he had been sniffing coke; Tex Ct. in Schmidt v. State found no probable cause to search the car because not clear when he had been sniffing coke.
(ii) Even if the time of the facts is clear, probable cause may be found to be lacking if the information has become stale; eg in United States v. Steeves (8th Cir. 1975): Court found that search for money and money bags 3 months after bank robbery was stale, but search for ski mask, clothing and hand gun was not because highly incriminating or consumable items are less likely to remain in one place than innocuous/ not particularly incriminating items.  
(iii) On the flip side of stale information, there can also be the question of whether information is premature.  Eg People v. Glen (NY 1972): held that information on the future delivery of narcotics was enough for probable cause as long as there was a substantial probability that the seizable property would be on the premises when searched.  
(iv) There must also be a sufficient connection of the items sought with a particular place.  Eg not always probable cause to search someone’s home just because there is probable cause to arrest him.  Example- person known to sell drugs at certain corner; affidavit had to have explained geographic connection between the corner and his residence to have probable cause to search his home.  (US v. Lalor (4th Cir. 1993)).  
7) Does probable cause always mean more often than not?
(a) State v. Thomas: (W. VA 1992): Ct. found that there was no numerically precise degree of certainty to probable cause (relying on Gates).  Case was where a sexual-assault murder committed by one person; two men had contact with victim on night she died and fit certain FBI profiles.  Warrants to search both at the same time was appropriate.  
(b) Should numerical probabilities depend on the severity of the crime?  
(i) Eg, should there have been probable cause to search both suspects if the charge had been possession of marijuana (from Thomas above)
(ii) The 4th Amendment treats one crime just like another, but Stuntz argues this should not be so because there is a larger government need with crimes like murder.  
8) Curing a Defective Affidavit: Dissenters in Aguilar suggested two potential ways to cure a defective affidavit:
(a) United States v. Clyburn: (4th Cir. 1994): Written affidavit not required (but preferred); magistrates may consider sworn, unrecorded oral testimony.  Note that FRCrimP requires all material information to be in an affidavit, but this particular case was based on state law.
(b) Whiteley v. Warden: (SC 1971): The other possibility suggested in Aguilar  was subsequent testimony by the officer at the motion to suppress; the Court rejects that notion here, saying that allowing after the fact testimony of information not disclosed to the magistrate would make the warrant requirements of the 4th Amendment meaningless.  
9) Challenging an affidavit which is sufficient on its face: 
(a) Franks v. Delaware: (SC 1978): D may challenge and affidavit that is sufficient on its face
(i) Reasoning: D should be able to challenge the veracity of the affidavit
(ii) Rule: D is entitled to a hearing after a substantial preliminary hearing that:

· False statement knowingly/ intentionally/ or with reckless disregard to the truth

· Was included in affidavit for warrant by affiant

· Was necessary for probable cause
(iii) Problem with applying this case to other cases: Here there was a robbery with a description; affidavit said that D’s boss said that Franks always wore a blue ski mask( the boss denied ever saying that( problem is that police don’t usually name their informants  
(b) Theodor v. Superior Court: (Cal.1972): Suggests that the same result as in Franks should follow if the false statement was negligently made
(c) United States v. Carmichael: (7th Cir. 1973): Suggests that a deliberate false statement should always invalidate a warrant, or else there would be an incentive to lie (esp. because of the problems with after-the-fact review).  
10) The Informer’s Privilege:
(a) McCray v. Illinois: (SC 1967): Police arrested McCray in the basis of an informant.  The court sustained questions to the officers asking for the name of the informant.  
(i) Rule: The identity of an informant does not have to be revealed at trial and he does not have to be produced at trial for cross examination
(ii) Reasoning:
· If Ds could demand that an informant be produced they would invariably do so as they have nothing to lose( the police would then lose a very useful tool as they would be reluctant to identify informants who they need to work again
· Giving the informant’s name will not change the outcome of the trial- the incriminating evidence has already been found and presented in court
· The magistrate is capable of weighing the credibility of an informant and may demand that an informant be produced for questioning before issuing a warrant
· For purposes of determining probable cause you don’t have a right to confront the witness

(iii) Dissent: Argued that this approach almost guarantees police perjury 
(b) People v. Darden: (NY 1974): D can request (and trial judge can order) an in camera conference with the informant and the prosecutor and the judge without the presence of D or D’s attorney.  The judge can then take testimony and make it available on the record.  
(c) Besides the situation in McCray where the magistrate brings the informant before him, one other context where you can determine if the affiant is telling the truth: Search without a warrant justified by exigent circumstances( probable cause is first established at the suppression hearing, which D has a right to be at.  Otherwise difficult to get the affiant on the stand.  
11) Other Sources of Probable Cause:
(a) Information from an alleged victim of, or witness to, a crime
(i) State v. Paszek: (Wis. 1971): The major difference between victim witness and informant is that the witness does not have to show prior reliability( usually has nothing to gain and his only motivation is to aid law enforcement.  
(ii) Brown v. United States: (DC Cir. 1966): In victim witness cases, the critical question is usually whether the general description given by the witness or victim is enough to justify the arrest of any one particular person.  The Court here held that discrepancies such as height and clothing do not destroy an otherwise accurate identification because of factors such as excitement by witness, poor visibility or the suspect changing clothes.  
(b) Direct Observation by Police: Brooks v. United States: (DC 1960): The court held that observations by police of potential criminal conduct must be measured by the standard of a reasonable, prudent peace officer, and not by the standard of the casual passerby.  The conflict arose because the officer knew that the two men he observed carrying a new stereo had proper convictions for larceny.  
(i) What if he had not known of their past records?
(ii) What if they had taken flight when they saw him?
(c) Information and Orders From Official Channels: Whitely v. Warden: (SC 1971): Officers arrested two suspects based on a description over a police radio.  The description turned out to not have been based on probable cause, and the Court found that the arrest was illegal because although the officers are allowed to assume that the descriptions over the bulletin are based on probable cause, an illegal arrest cannot be insulated by the instigating officer’s decision to rely on other officers for arrest.  According to Evans, decided later, this may not mean, however, that evidence found at the time must be excluded (because a violation of the 4th Amendment is not synonymous with application of the exclusionary rule to evidence secured during that violation).  
12) Probable cause hypos: 
(a) HYPO 1: A social worker gets an anonymous call that Calvin Bojus has two children living with him that may have been battered.  Caller gave children’s full names (last names were not Bojus).  Police go to house and Bojus asks for a search warrant.  Courthouse would be closed because it is after 5pm.  What does the 4th Amendment allow them to do?
(i) Gates: Totality of the circumstances
· Problem with analyzing this case under Gates is that Gates is saturated with discussions about deference to the magistrate, so does Gates apply here with no magistrate + exigent circumstances? 
(ii) Spinelli: Technically overruled but many states use this for their state constitutions

· The case would probably flunk Spinelli because it would be hard to show both basis and veracity
· Under Spinelli, innocent details that don’t suggest criminal activity don’t/ shouldn’t counts towards reliability
(iii) Exigent circumstances?  Still need probable cause though; exigent circumstances is just an exception to the warrant requirement
(iv) The detail is enough (especially with the last names) that you can probably infer personal observation (think Gates)
(v) Court’s reasoning for finding probable cause:
· (1) Bojus answered the door
· (2) His response in asking for a warrant was a tacit confession that the children lived with him( corroboration
· The court said that even though he was standing on his rights it would have been natural to say that the kids didn’t live there.  
· (3) Although no basis, this was offset by reliability
· Only thing that really makes this case so the evidence would not be suppressed is the offset principle in Gates
(vi) Case is 340 NW 2d 515

(b) HYPO 2: What if D’s atty doubts the information the police have gotten from an “informant”?:  Affiant received information from an informant who had previously given reliable information in 6 cases- resulting in 4 convictions and 2 waiting for trial.  Informant said he saw D shoot up a white powder.  
(i) The D atty noted that the police frequently made the same claim of “an informant with a six/ six success rate”

· Informant privilege under McCray would prevent D from confronting informant.

· When the police want to use informants they will not testify about them at trial because then D would have a right to confront the informant as a witness
(ii) Hard to get the affiant/ police officer on the stand at trial because his information is not related to the evidence at trial (i.e. the evidence found after the search that the affiant had information that led to the warrant for)
· Only real options to tell if affiant is telling the truth are in ex parte with magistrate( magistrate can compel the informant to come; AND search without a warrant justified by exigent circumstances (probable cause is first established at the suppression hearing).  
(iii) What prerequisites would the D atty have to fulfill to get an evidentiary hearing at all?
· Search without a warrant

· Might be able to challenge affidavit on its face( Franks v. Delaware( might be hard to apply without knowing who the informant was
· Once you do get an evidentiary hearing under Franks, what do you ask the officer on the stand?

· What were the other six arrests?  ( problem is that this might finger the informant
· Generally most questions have the problem that they could lead to the identity of the informant, which the prosecutor could object to under McCray (informant privilege)
· Hard to do a preliminary hearing of falsity without an evidentiary hearing( catch-22

E) Warrantless Arrests
1) Summary of Warrantless Arrest/ Search Rules: 
(a) Need a warrant plus probable cause:
(i) Search house

(ii) Felony arrest in a home 

· In D’s home: need warrant (Payton)

· In someone else’s home: need arrest warrant PLUS search warrant (Steagald)
(b) Don’t need a warrant (exceptions) (need probable cause unless otherwise stated
(i) Felony arrest in a public place

(ii) Misdemeanor arrest in a public place when police see crime (Atwater)]
· Note that the requirement that the arrest be in the presence of an officer can cause problems- example is a MI case where a court held that a cop could not arrest a drunk man a the scene of an accident (that the cop did not witness) even though the man admitted he had been drinking
(iii) Exigent circumstances
· Danger

· Nor prior opportunity for a warrant

· No lesser intrusive alternative (Olsen)
(iv) Search incident to arrest
· On person (Robinson)

· Off person 

· Car: per se rule for easy administration (Belton)
· Not car: FN 12 p. 240 (Chimel)

· Grabbing area: (Chimel)
· Full allowed without founded suspicion

· Immediately adjacent area: (Buie)
· Sweep allowed without founded suspicion

· Full allowed with probable cause plus warrant

· Beyond immediately adjacent area: 
· Sweep allowed with founded suspicion 

· Full allowed with probable cause plus warrant

(c) Note differing reasoning in below cases:
(i) Lesser intrusive alternatives:

· Some cases, such as Lafayette (inventory search) and Atwater (arrest for a fine-only offense) do not care if the police could use a lesser intrusive alternative

· Other cases, such as Chimel (search incident to arrest), Buie (protective sweep), and Olson (warrantless entry to arrest/ exigent circumstances) hold that the police do have to follow the least intrusive alternative
· Note that these two lines of cases rarely cite each other.  
(ii) Bright line vs. categorical rules
· Fine-tuning seems to apply to houses whereas categorical tends to apply to cars

· Souter in Atwater seems to apply categorical to arrests

2) United States v. Watson: (SC 1976): A reliable informant told a federal postal inspector that Watson had supplied him with stolen credit card information.  The informant set up another meeting with Watson, in a restaurant, and signaled to the inspector that Watson had the cards.  The inspector then arrested Watson without a warrant.  
(a) Rule: It is not unreasonable under the 4th Amendment for a postal inspector to arrest without  warrant, provided he has probable cause to do so

(b) Rule: There is a strong presumption of constitutionality due to an Act of Congress, especially when it turns on what is reasonable (Statutes gave the postal inspector the authority to arrest)

(c) White’s use of Historical Reasoning (majority): 

(i) Ancient common law rules allowed an officer to make an arrest for a felony or misdemeanor committed in his presence or a felony when he had probable cause to make that arrest

(ii) Note on White’s reasoning (S): Does history make sense as a guide?

· The objection you can make about history is that the rule isn’t clear

· It’s a problem when we’re talking about some new practice that didn’t exist at the time of the framers (e.g. electronic searching)

· However, if you frame the question more widely you may be able to find something the framers knew about and called a crime

· Another problem with using history is that we don’t always know the reason a rule was based on

· Note that it was OK in history to use deadly force to stop a fleeing felon but this is not the rule anymore (see Garner below- majority opinion written by White)

(d) Powell: Concurrence: Policy Justifications: A different rule (requiring a warrant or exigent circumstances for an arrest for a felony) could hamper effective law enforcement and create a sort of catch-22 for the police officer (S calls it the “squeeze argument”)
(i) If officer fails to get a warrant before doing surveillance on a house, he would run the risk that he failed to act under exigent circumstances (or that he will have to litigate that there were exigent circumstances)
(ii) If he gets a warrant once he had probable cause and held it during the investigation to gather enough evidence to convict, he would run the risk of the warrant growing stale
· S: warrant going stale is much more common with searches (e.g. because evidence won’t be in the house anymore)

(e) Marshall’s dissent focuses more on the reasons for why the framers had a certain rules, what the underlying reasons were.  He advocates more of a balancing test- burden on law enforcement vs. privacy of citizens.  
3) Notes on the warrant requirement
(a) According to SEARCHSZR § 5.1, about half of arrests are made within two hours of a crime; very few occur immediately thereafter.  In cases where the arrest is made later, there is less risk that D will suddenly fell between the time it takes the police to solve the case and the time needed to obtain an arrest warrant
(b) Although the dissent in Watson argues that warrants should ordinarily be required, Edward Bennett notes that the shear number of arrests would reduce magistrates to nothing more than a rubber stamp
(c) Might a preference for warrants nevertheless come from trying to avoid after-the fact- review with policemen perhaps fabricating the facts?

(i) Does the concern for post-hoc manipulation of facts mean the arrest of a person booked for one offense be upheld on the ground that the police actually had sufficient evidence of quite a different offense?

· No, arrest should not be upheld- why should the police ignore their own booking rules
· Yes- Public policy in detecting and prosecuting criminals outweighs requiring police to articulate a specific legal theory for the arrest
4) Historical perspectives revisited: Atwater v. City of Lago Vista: (SC 2001): P was arrested for driving while not wearing a seatbelt and not having her license on her.  P argued that the arrest was unconstitutional because the offense did not fall under the historical common law requirement that a Warrantless arrest for a misdemeanor be a breach of the peace and occur in the presence of the officer.
(a) The Court (Souter) held that although the common law view was relevant, the historical argument that something had to be a breach of the peace failed because English and American cases and commentators reached divergent conclusions on the requirement, and because two centuries of American history disagreed with the requirement
(b) It is unclear after Atwater whether warrantless arrests for misdemeanors committed outside the presence of an officer are permitted- the court explicitly declined to hold on this issue in Atwater
(c) Note on using the common law at the time of the framing of the amendment as the reasoning for a SC ruling:
(i) Has been one of the principal criterions for identifying violations of the 4th Amendment for several recent cases
(ii) Critique:

· Support for using constitutional law is not in the constitutional text or in the intent of the framers

· Court has a burden of judgment with respect to the 4th Amendment, and this burden cannot be relieved through sporadic common law rules
5) Use of Force in Arrests:
(a) Tennessee v. Garner: (US 1985): The Court held that the use of deadly force to arrest a fleeing felon is sometimes unreasonable.  The Court therefore rejected the notion that the 4th Amendment has nothing to do say about how a seizure is made
(i) Characterization: probable cause + exigent circumstances + hot pursuit
(ii) Rule : Where a suspect poses no immediate threat to an officer and no threat to others, the harm resulting from the failure to apprehend him does not justify the use of deadly force to do so

(iii) Rule: An officer may use deadly force if he has probable cause to believe that the suspect poses a threat of serious physical harm to the officer or others

(iv) Rule: An officer may not seize an unarmed, dangerous suspect by shooting him dead

(v) Court says that you can’t use deadly force to stop a fleeing felon even though it was historically allowed ( Note that White wrote the majority in both Garner and Watson (where he pretty much focused exclusively on historical reasoning)

(vi) The Court emphasizes constitutional values and policy; even O’Connor’s dissent talks about balancing values – more of a policy issue

(b) Graham v. Connor: (SC 1989): The Fourth Amendment reasonableness standard:

(i) Applies to all claims that the police used excessive force, deadly or not

(ii) Requires careful attention to the facts and circumstances of each case

(iii) Must take into account the fact that the police often have to make split-second judgments

(iv) Asks whether officers are objectively reasonable in light of the facts and circumstances confronting them, without regard to their underlying intent or motivation
6) Detention before a judicial determination of probable cause: Gerstein v. Pugh: (SC 1975): 
(a) As the state’s reasons for taking summary actions subside, the suspect’s needs for a neutral determination of probable cause increases significantly

(b) The 4th Amendment requires a judicial determination of probable cause as a prerequisite to extended restraint on liberty following arrest

(c) An adversary proceeding is not required

(d) A grand jury indictment will suffice
7) What is “prompt” under Gerstein?: County of Riverside v. McLaughlin: SC 1991):
(a) A jurisdiction that provides judicial determinations of probable cause within 48 hours of arrest will usually comply with Gerstein
(b) Even if within 48 hours, probable cause may still be violated if the detainee can show that his or her probable cause determination was delayed unreasonably

(c) After 48 hours, the burden shifts to the government to show a bona fide emergency or extraordinary circumstance

(d) Because the probable cause determination is not a constitutional prerequisite to the charging decision, it is required only for those suspects who suffer restraints on liberty other than the condition that they appear for trial  
8) Warrantless arrest in the home:
(a) In suspect’s own home: Payton v. New York: (SC 1980): Payton and Riddick were both arrested in their homes.  The police had no search or arrest warrants.  
(i) Rule: Absent exigent circumstances, the police may not enter a person’s home to arrest him

(ii) Reasoning: An entry to arrest and an entry to search for property implicate the same interest in preserving the privacy and sanctity of the home, and justify the same level of constitutional protection.  

(iii) Reasoning: The differences between arrests and search are of degree rather than kind: both share the fundamental characteristic of the reach of an interest into someone’s home
(iv) Hard to argue exigent circumstances- it took six months to find out where Payton lived after witnesses identified him( they waited two more months after that to make an arrest (so they can’t really argue the Catch-22 or squeeze argument from Powell’s concurrence in Watson)

(v) White, dissenting, argues that the common law rule allowing entry to arrest (felony, knock and announce, daytime, stringent probable cause) is more flexible than the rigid rule by the court and has evolved over hundreds of years
(vi) Hypo: Here the son came to the door and the police went in without consent.  What if Payton himself had come to the door?  
· Police can arrest him because he is in a public place by putting himself where any member of the public could be (ringing bell, etc)

· See Santana under exigent circumstances
(vii) Hypo: What Payton opened the door and the police looked in and saw a marijuana plant( would that be the fruit of an illegal search?

· By opening the door you have consented( officer is seeing something from a place he is entitled to be 

· Any member of the public (e.g. UPS guy) could be on his doorstep without the force of the government behind him
(b) In the home of a third party: Steagald v. United States: (SC 1989): Officers entered Steagald’s house to arrest Lyons, who they had a warrant for
(i) Rule: Absent exigent circumstances, the police may not enter the house of another person to arrest a third party without a warrant even with probable cause that the third party is in the house)

(ii) Reasoning: 

· Judicially untested determinations (that there is enough probable cause) are not reliable enough to justify entry into a home to arrest a person- whether it be to arrest the person whose home it is or another person

· Too much potential for abuse

(iii) Dissent: (Rehnquist joined by White)

· Discussed the common law at the time of the framing of the amendment

· Too much uncertainty will be placed on police officers
9) WARRANTLESS ARREST HYPOS:
(a) HYPO 1: Police get a call about a domestic disturbance and go to the door; woman answers the door (with a mark on her face) and lets them in and she says he has been beating her.  Police pat him down before arresting him and finding narcotics.  Are the drugs admissible?  

(i) Probable cause? 

(ii) Exigent circumstances?

(iii) Even if you can show probable cause, how do you justify seizing his person without a warrant? ( He’s not really a flight risk because they know where he lives and works

(iv) Arrest in public place vs. private home

(v) Payton (below) does not apply because the police are in a place they are entitled to be

(vi) Is Watson applicable here? ( Unlike in Watson, the police did not actually see the crime occur

· Watson held that you don’t need a warrant for a felony arrest in a public place

· Rationale was that historically under common law a peace officer could arrest for a felony or misdemeanor in his presence or a felony not in his presence( domestic violence is sometimes a misdemeanor

· Under rationale of Watson, this arrest might not be allowed

(b) HYPO 2: Police were watching three Columbians who had smuggled drugs; they checked into a hotel.  Police called the hotel and told the men, pretending to be their compatriots, and said that the police were on their way and the men should leave.  When they left and went into the hall, the police arrested them (858 Ad 2d)
(i) What argument could the Ds make to protest the arrest?  
· That the police “entered the room” when they called the room.  

· Hard to make same argument as in cases where D comes to the door( here, its hard to imagine a situation where a member of the public would call and threaten someone out of his house.  

(ii) If they had called and threatened to blow up the hotel, that would have been the same as breaking down the door
F) Warrantless Searches
1) Search Incident to Arrest
(a) Overview:
(i) A search incident to arrest has nothing to do with exigent circumstances( the search incident to arrest is part of the transaction
(b) Chimel v. California: (SC 1969): Police arrested Chimel in his home for burglary.  They had an arrest warrant but no search warrant.  The police searched the entire three bedroom house and garage, including drawers for over 45 minutes; they found items that had been taken in the burglary Chimel was suspected of.  
(i) Rule: What is reasonable for an officer to do during an arrest?:
· Search the person in order to remove any weapons that the arrestee might use in order to resist arrest or effect his escape

· Search for and seize any evidence on the arrestee’s person in order to prevent its concealment or destruction

· Search  the area “within [the] immediate control” of the arrestee( This means any area from which he might gain possession of a weapon or destructible evidence
(ii) Reasoning: Each of the places that an officer is allowed to search is a place where the defendant could wither reach a weapon or evidence that he might then destroy.  
· There is no comparable justification for routinely searching a room other than that where an arrest occurs, or for searching through desk drawers or other concealed areas within the room itself.  
(iii) Reasoning: The Court sees no reason to allow the search of the rest of a house (thereby intruding on 4th Amendment rights) without probable cause simply because some interference with an individual’s privacy and freedom of movement has lawfully taken place
(iv) Reasoning: There was no constitutional justification, in the absence of a search warrant, for extending the search beyond the petitioner’s person and his immediate grabbing area
(v) Reasoning: Historical: The 4th Amendment was (in part) a reaction to general warrants and searches that had alienated the colonists
(vi) Footnote 12 seems to be saying that each step of the way has to have an independent justification (i.e. can search grabbing area but nothing beyond)
(vii) Note: Split in philosophies: this case represents more of a “fine-tuning” than “reasonableness” analysis

· White’s dissent focused more on reasonableness
(viii) Note: Before Chimel, a search had to be reasonable (Rabinowitz).  Chimel overturns Rabinowitz and the focus turns on whether the arrest without a warrant is necessary
(c) When can an officer look into other areas of home after the defendant has been placed under arrest?
(i) People v. Perry: (Ill. 1971): The court found evidence admissible when the officers broke into a motel room, saw D out something in a drawer, handcuffed him, put him in the corridor, and then searched the partially open drawer.  Held: events fell under Chimel.  Might this be justified on the basis that it gives the police a bright line rule? 
(ii) When it is necessary for the arrestee to put on street clothes: Giacalone v. Lucas: (6th Cir. 1971): D was arrested and then went into bedroom to change into street clothes; court held that police could look into the drawer D was about to open .  (Dissent noticed that he was told to get dressed by the police)
(iii) When the officers are acting for the own protection (protective sweep): Maryland v. Buie: (SC 1990): Two men, one wearing a red running suit, committed armed robbery; a warrant for Buie as issued and police surveyed his home until he arrived.  Several police officers fanned out into house; one officer went to top of basement steps and called out twice for someone to come up- Buie came up form the basement and was arrested; the officer then entered the basement and found a red running suit (in plain view)
· Rule: Sweeps: 
· As incident to an arrest officers may, as a precautionary matter and without probable cause or reasonable suspicion, look in closets and other spaces immediately adjoining the place of arrest from which an attack could be immediately launched.  
· A protective sweep should only be cursory and only include places where a person may be found.  
· Beyond that area, there must be articulable facts which, taken together with the rational inferences from those facts, would warrant a reasonable prudent officer in believing the area to be swept harbors and individual posing a danger to those on the arrest scene
· If the point of a sweep is to protect officers while making an arrest, isn’t it safer for the officers to leave the house instead of going voluntarily into the basement?  
· Should the running suit be admissible? (note that the Court remanded to the state court to apply the facts)
· Depends (maybe) whether the running suit is in the immediately adjacent area
· D has to find some basis for finding that the police are not entitled to go into the basement
· The police can’t just wait around and then go into the basement( in the facts of this case the search didn’t happen until after the suspect was out 
(iv) When the officers are seeking other offenders: People v. Block: (Cal. 1971): Police raided an apartment where they found seven people in two rooms; an officer went upstairs looking for more suspects and found marijuana; court held that drugs were admissible because the police had “reasonable cause to believe” that other participants might be present.  
(d) Warrantless entry incident to arrest: Washington v. Crisman: (SC 1982): Campus police accompanied a student found drinking into his dorm room to get his ID; the cop saw drugs in the room.  The Court held that a warrantless entry will be permissible incident to and following an arrest elsewhere.  Court seems to want a bright line rule- doesn’t want to have to assess whether someone might actually escape.  Reasoning: Not unreasonable under the 4th Amendment for an officer to monitor the movements of an arrested person, as judgment dictates, following the arrest.   
(e) SIA HYPOS:
(i) Suppose police get a tip from a reliable informant that a robber has a machine gun by the door and money upstairs.  They get the info at 2 pm and go the make the arrest at 6pm.  
· They can search the hall closet because it is in his “grabbing area”

· Can the police hand cuff him and then search the closet?

· The Court hasn’t really ruled on this directly, although several states have (e.g. People v. Perry)

· Hint of what the Court might do in Crisman
· Under Chimel, the police cannot search upstairs for the money 

2) Exigent Circumstances
(a) Warrantless search of the premises during an arrest: Vale v. Louisiana: (SC 1970): Officers had an arrest warrant for Vale and set up surveillance outside his house. They saw Vale come out of his house and engage in what appeared to be a drug transaction.  They stopped him on his front steps and made a cursory inspection of the house, finding drugs in the rear bedroom.  The Court held that the search could not be sustained.  
(i) Rule: If a search of a house is to be upheld incident to an arrest, that arrest must take place inside the house.  An arrest on the street does not provide an “exigent circumstance” so as to justify a warrantless search of the arrestee’s house.  
(ii) Rule: A search may be incident to an arrest “only if it is substantially contemporaneous with the arrest and is confined to the immediate vicinity of the arrest.  

(iii) Rule: Probable cause to search is not enough for a warrantless search of a dwelling; there are a few specifically established and well delineated situations where a warrantless search may withstand constitutional protection, and the state has the burden of showing the existence of such a situation
(iv) Reasoning: Because the officers managed to obtain two warrants for the arrest of Vale; there is no apparent reason that they could not have also obtained a search warrant.  

· The dissent counters this by saying that the present arrest warrants for Vale had nothing to do with a present case; they only involved an increase in bail from an earlier narcotics charge

(v) The Court rejected the state’s argument (echoed by the dissent) that it was unreasonable for the officers to get a search warrant because drugs are easily destroyable evidence.  
(b) Securing the premises while waiting for a search warrant (after an arrest):
(i) United States v. Grummel: (9th Cir. 1976): Officers knew D was carrying narcotics; they waited for him to enter his house before arresting him; they then secured the premises until they could get a search warrant; the court held this was proper to prevent the destruction of evidence.  
(ii) Segura v. United States: (SC 1984): Police observed a drug sale by Ds.  One was arrested in his apartment.  The police made a warrantless entry of the apartment and remained there for 19 hours while a search warrant was held up due to administrative delay.  The Court upheld the seizure and the evidence discovered by subsequent search after securing a search warrant.  
· Reasoning: The Court has approved of several warrantless seizure situations where a warrantless search would not be allowed; there is no reason not to extend this to situations involving a dwelling.  
· The Court noted (not a majority) that although it may have been better to make sure the apartment was clear and then do surveillance from the outside, securing the apartment from within no more violated the possessory rights of the apartment owners than a stakeout would.  
· Although a reasonable seizure can become unreasonable if it is for too long, the delay here was not based on bad faith and made sense in a large metropolitan area.  

· The Court also noted that the actual possessory rights of the apartment owners was virtually nonexistent because they were both in jail.  

· The Court also noted that the seizure may have constituted an illegal search in the absence of the exigent circumstances (potential destruction of evidence)
(iii) Illinois v. McArthur: (SC 2001): Officers were keeping the peace while a wife removed her belongings from her trailer.  She told them that the husband had marijuana hidden in the couch; they were refused entry by the husband, so one officer went to get a search warrant while the other one stayed at the trailer and observed the husband every time he entered the trailer.  
· The Court upheld the seizure, taking into consideration four factors:

· (1) The police had probable cause that there were drugs in the trailer- they were able to assess the reliability of the wife and knew that she had firsthand knowledge of her husband’s behavior.  
· (2) They had good reason to believe the husband would destroy the drugs- they reasonably might have thought he knew that his wife had something about the drugs because she was angry with him and walked off with one of the officers after saying something to him
· (3) The police made reasonable efforts to reconcile their law enforcement needs with the demands of personal privacy- they didn’t search the trailer and imposed only the less restrictive restraint of not letting the husband enter the trailer unaccompanied.  

· (4) The police imposed the restraint for a limited period of time – two hours, which was no longer than reasonably necessary for the police, acting with diligence, to obtain a warrant
(c) Homicide scene exception: 
(i) Generally, several courts have held that when the police are summoned to the scene of a homicide, they may remain on the premises without a warrant (and perhaps return after a brief absence) to conduct a generally investigation into the cause of death.  
(ii) Mincey v. Arizona: (SC 1978): The criminal nature and perpetrator of the homicide were known from the outset, no occupant of the premises had summoned the police, and the search went on for four days.  The Court held that the seriousness of the offense itself does not create exigent circumstances that under the 4th Amendment justify a warrantless search
(iii) Thompson v. Louisiana: (SC 1984):  The Court applied Mincey to invalidate a two-hour general search of the premises that the police were summoned to when D called for medical assistance after shooting her husband.  The Court held the police could have seized items in plain view and made a limited search for more suspects or victims.  
(iv) Flippo v. West Virginia: (SC 1999): D called and said he and his wife had been attacked; the wife was found dead and the husband wounded outside.  The Court held that the contents of a briefcase near the body were not admissible, saying that the trial court’s determination that the briefcase was within the crime scene area conflicted with Mincey.  The Court did not address whether D’s summoning of the police to help implied consent to search.  
(d) Warrantless entries to arrest:
(i) Warden v. Hayden: (SC 1967): Police upheld a warrantless entry to arrest after police entered a house where an armed robber was seen entering.  The Court found it reasonable for the police to enter and search for the suspect and for any weapons that might be used against them (so evidence found while they were looking for weapons was also admissible)
(ii) United States v. Santana: (SC 1976): Once a person is in the doorway of her house with the door open, (one step from being outside; one step from being inside), she is in a public place and the police may arrest her or follow her into the house under the Hayden hot pursuit rule.  
(iii) Dorman v. United States: (D.C. Cir. 1970): The court considered the following factors in finding that exceptional circumstances were present:
· (1) That a grave offense is involved, particularly one that is a crime of violence;
· (2) That the suspect is reasonable believed to be armed
· (3) That there exists not merely the minimum of probable cause, that is requisite even when a warrant has been issued, but beyond that a clear showing of probable cause, including “reasonable trustworthy information” to believe that the suspect committed the crime involved

· (4) Strong reason to believe that the suspect is in the premises entered

· (5) A likelihood that the suspect will escape if not apprehended quickly

· (6) The circumstance that the entry, though not consented, is made peaceably

· (7) Time of entry- could work both ways; if it is night there might be more delay and hence more justification for proceeding; however more probable cause might be required
(iv) Welsh v. Wisconsin: (SC 1984): Court focused here on the first Dorman factor.  D was seen driving erratically and then walking to his home in an apparent drunken state.  He was then arrested in his home.  
· Rule: Application of the exigent-circumstances exception in the context of a home entry should rarely be sanctioned when there is probable cause to believe that only a minor offense has been committed.

· Note that this does not mean that no exigency is created simply because there is probable cause to believe that a serious crime has been committed (Payton)
· Rule: The chance that evidence may be “destroyed” is not enough to create an exigent circumstances exception (note of course that here the potential “destruction” would be D sobering up)
· Reasoning: The state’s treatment of drunk driving as a noncriminal, forfeiture offense indicates the state’s interest in completing an arrest.  

· Reasoning: The suspect was already home and was not a danger to the public.  

· Note that the police were not actually in hot pursuit; this might have changed the result
(v) Minnesota v. Olsen: (SC 1990): Right after a fatal armed robbery, an officer recognized the suspect’s description over the radio and drove to his house.  Two men leaped out of an approaching car and ran away.  One was not caught but his identify was ascertained.  Police got a tip about where Olson was and that he was planning on fleeing the city.  The police had a “pickup order” for Olson, and they raided the apartment several hours after receiving the tip.  The Court held there were no exigent circumstances to justify a warrantless entry into the house to make an arrest.  
· Reasoning: Although a grave crime had occurred, the suspect was known to be the driver and not the shooter
· Schulhofer called this a pretty fine grained distinction
· Reasoning: There were several cars surrounding the house; the suspect was clearly not going anywhere.  
· Heavy burden on police to search for less intrusive alternatives
· The state Supreme Court noted the absence of hot pursuit, the lack of risk of imminent destruction of evidence, the lack of need to prevent escape, and the lack of risk of danger to the police or other occupants of the dwelling.  The SC was inclined to agree that theses factors meant that the circumstances did not add up to exigent circumstances.  
(e) HYPOS: 
(i) Hypo 1: Police get a call at 2 am that kids are drunk and underage.  
· Are there exigent circumstances?
· Blood alcohol level will go down if the police wait until 9am to get a warrant
· Probably not exigent circumstances because need to talk into account the gravity of the offense
(ii) Hypo 2: Bank robbery; guy is arrested and his friends are outside so there is a danger that they will take the loot from the robbery that is in the house
· Danger of destruction of evidence
· No prior opportunity for a warrant
· Does it matter that the police could seal off the house while waiting for a warrant?
· Is this basically seizing the house without a warrant
· Seizure under McArthur OK if there are exigent circumstances
· Could the police actually go inside or does that flunk because there is the less intrusive alternative of just securing from the outside?
· Could police go inside if there are people inside?
· Could police evict them from the premises?
· Schulhofer: Normally would be permissible to enter if they can kick the people out.  
· If friends are outside: seal off house
· If friends are inside, policemen can enter (Segura)
· If the entry itself produced plain view evidence that could be a problem (especially if that wasn’t the evidence that people were looking for)
· Court would probably take a hard look as to whether there was a less intrusive alternative
· Premise has to be that there is probable cause to believe there is evidence inside
· How can police officers evict people if they don’t know whether people are still inside?
· If suspect is arrested outside can’t do a Buie search
· (S): Police most likely can do a quick protective sweep to see if anyone is in there( can argue this is a search but  there are exigent circumstances for it
3) The Permissible Scope of the Search
(a) Arizona v. Hicks: (SC 1987): Police lawfully entered premises after shots were fired from it.  One of the officers noticed an expensive stereo, and turned it over to read its serial number.  He seized it after calling in the serial number to headquarters and finding out it was stolen.  
(i) Holding: The moving of the equipment made it an unreasonable search

(ii) Rule: A truly cursory inspection does not even require reasonable suspicion, much less probable cause.  However, moving the equipment took it out of the realm of a cursory search.  

· There is nothing in between a plain view inspection and a full blown search

(b) United States v. Robinson: (SC 1973): An officer saw D, whom he knew did not have a valid license, driving.  The offense has the possibility of a jail term.  The officer pulled over the car and arrested D, and then began to search him.  In patting him down, he felt a cigarette package that he could tell did not have cigarettes in it.  He opened the box and found heroin.  
(i) Reasoning: The justification for a search incident to arrest is just as much the need to disarm the suspect as the need to preserve evidence on the suspect’s person (so officers are not bound by stricter standard of COA approach of only being allowed to search if there might be fruits/ evidence).
(ii) Reasoning: A bright line approach is preferable to a case-by-case determination of whether certain factors might have applied to each case.  

· Police officers must be able to make quick judgments and not have to worry about whether a court will later scrutinize whether or not it was possible that the suspect had weapons or potential evidence of the crime being arrested for.  
(iii) Rule: In the case of a lawful custodial arrest a full search of a person is not only an exception to the warrant requirement of the 4th Amendment but is also a “reasonable” search under the 4th Amendment  
· It is the fact of custodial arrest which gives rise to the authority to search
(iv) The government conceded that the officer was not motivated by fear for his own safety( Court says this doesn’t matter because he had the authority to search
(v) Two problems the Court is concerned with:

· (1) Officers will pat people down anyway (more cynical view

· * (2) Do we really want the officer to analyze the search at each stage of the search?  Think about the officer being in a back alley at night, etc.  

(vi) The case gets rid of some of the fine tuning from Chimel and goes to more of a per-se rule.  

(vii) Question: Does the Robinson language of “prolonged exposure” control for the “grabbing area” (Chimel)?
(viii) Marshall, dissenting, notes the dangers of a bright line test, saying the possibilities of police abuse are strong.  He also raises objections to the reasonableness of the search- the officer did not feel he was in danger and opening the box had no protective purpose once he already had possession of it
(ix) Hypo: What if Robinson were arrested for drugs?  S says there is no question that the officer could have searched

(c) Searches After the Arrest at the Stationhouse:
(i) State v. Kaluna: (HI 1974): Disallowed a search where a woman had to strip to her bra where drugs were found- no reason to believe evidence of weapons or evidence of crime (so police couldn’t claim a delayed Robinson search) and the package the drugs were in could have been inventoried without opening it.  
(ii) Zehrung v. State: (AK 1977): Once brought to jail for a minor offense, no search allowed unless D is given a reasonable chance to raise bail.  
(iii) Inventory search: Illinois v. Lafayette: (SC 1983): Drugs were found in D’s shoulder bag during an inventory of his effects after being arrested for disturbing the peace.  
· Rule: The government may remove and list/ inventory property found on the person of in the possession of an arrested person who is to be jailed.  

· Reasoning: There are several governmental reasons for allowing inventory searches: stops people from stealing inventory, stops false claims of stolen possessions, stops arrestees from injuring themselves or others with weapons that could easily be concealed in innocent-looking articles, helps police find out the arrestee’s identity.  
· Court goes for a bright line rule, even though there may be less intrusive methods of working through the above issues, because it is not its job to second guess police inventory procedures.  The question is not whether there are less invasive methods but whether the 4th Amendment requires less invasive methods; the Court finds that it does not.   
(d) Knowles v. Iowa: (SC 1998): Police stopped D for speeding and issued him a citation (although he could have arrested him).  The officer made a full search of D’s car and found marijuana.  The Court held the search unconstitutional
(i) Reasoning: The threat to officer safety is a good deal less in the case of a citation rather than an arrest, and there is no need to discover and preserve evidence (both the reasoning from Robinson)
(ii) Note that this case involved a citation rather than an arrest( if he had made a full custody arrest he could have searched the car as being within his grabbing area( therefore, prolonged exposed rationale does not apply

(iii) This case shows that “prolonged exposure” may have been instrumental in Robinson.  
(iv) What if Iowa changed its law to say that, if police can choose between citation and arrest, the lawfulness of a search does not depend on which route the officers chooses?  
(e) New York v. Belton: (SC 1981): Car was pulled over for speeding.  Car was not registered to any occupant and cop smelled marijuana.  He searched the entire passenger compartment of the car, and found drugs in the zipped pocket of a jacket on the backseat.  The Court upheld the search
(i) Rule: When a policeman has made a lawful custodial arrest of the occupant of an automobile, he may, incident to that arrest, search the passenger compartment of the car.  

· The search may include any containers in the passenger compartment, including glove compartments, but not the trunk of the car.  
· The search does not depend on likelihood that there was evidence or weapons- like in Robinson, the fact of the arrest makes the search lawful under the 4th Amendment.  
(ii) Reasoning: Preference for a single, familiar standard to guide police officers over case-by-case adjudication
· Don’t want the police to have to over think every step
(iii) Reasoning: Generally, articles inside the passenger compartment of a car are within an arrestee’s grabbing area.  
(iv) The Court notes that Chimel is unchanged- the Court is simply determining the meaning of Chimel in this particular context

· However, note the difference from Chimel, where every step of the way has to have an independent justification (FN 12)

· Belton is a flat out rejection of FN 12 in Chimel( prefers easy administration for police and judges.  
· Note that Buie is after Belton  and reaffirms being more careful in a house

· Why are houses treated different than cars?  

· Idea about where the grabbing area is?

· More risk in traffic stops? 

(v) Brennan, dissenting, noted that efficiency to la enforcement should not justify disregard of the 4th Amendment.  He suggests other ways to define “immediate control,” such as the number of officers, restraints on the arrestee, etc.  

(vi) Two points which make people skeptical of Belton (according to S):

· Changing from case-by-case

· Interior of car is often not grabbable
(vii) Is Belton overruled by Buie (under “search incident to arrest”)?  S says no, and that if not, the explanation is that search incident to arrest with cars is completely different than with houses
(viii) Hypo: What if the police don’t smell weed, they just arrest for speeding plus no license; police find files on the seat which they read and find evidence of securities fraud.  Is this admissible?  
(f) HYPOS: 
(i) HYPO 1: SIA plus permissible scope of the search: The police get a tip that Joe has a stolen computer upstairs, but no info about a gun, can the officer search Joe’s desk drawer (police don’t have a search warrant but they had time to get one)

· Yes under Chimel if the arrestee might be able to obtain a weapon( use of the word might in Chimel was probably deliberate by the Court instead of requiring probable cause

· What if there is a file folder in the drawer- can the police open it?
· The extent of the grabbing area fluctuates on a case-by-case basis( inside of the file folder is not in the grabbing area if arresting for a stolen computer, but it might be if arresting for something else.  

· What if there is a cigarette pack in the desk drawer?  Can the police search it?

· How can this be distinguished from Robinson?

· Robinsona cigarette pack in the desk drawer? , etc. ch stage of teh mel was suspected of. 




























 notes the prolonged exposure to the arrestee and any items on his person (so does this really apply to grabbing area?)
(ii) HYPO 2: Bank robbery( police got arrest warrant; perps were handcuffed in the living room  and police found the following in the house; what is admissible? (Case is US v. Shye)
· Bullets on their persons( definitely admissible
· Leather jacket and gun in living room( admissible because in plain view
· The police lifted the flap of couch and found 3 bank bags hidden under the couch (couch was on the other side of the room)
· The suspects could probably not have grabbed them

· Not in plain view because they had to life up the flaps

· Hicks
· Probably not admissible

· Plant in living room (police think its marijuana)
· Would probably need probable cause to think it is seizable evidence

· Coat/ pistol/ money in bedroom (on bed) 
· Clearly beyond grabbing area

· If coat looks like witness description enough for probable cause

· Plain view of they are allowed in the bedroom

· No particular reason to think there are any more accomplices that might have been in the bedroom

· 2 views: reasonable vs. fine-tune necessity

· Case turn critically on the layout of the apartment( Buie requires that the police can only look in the immediately adjacent area

· Money bag in closet

· Is the closet in the immediately adjacent area? 

· What if there had been someone else on the premises?

· Like Vale with the possibility of destruction of evidence

· However, unlike in Vale, the police here did not have time to get a warrant

· HYPO 3: Police arrest someone and handcuff him.  Can they do a valid search incident to an arrest?
· If in a car, yes- Belton is a bright line rule allowing search of passenger compartment
· If in a house, no- Chimel looks at whether something is in grabbing area
· Note that Perry, in IL (p39 of outline) argued for a bright line rule for this situation out of the car context( this may not be a correct reading of Chimel according to S.  
4) Pretext Arrests
(a) Gustafson v. Florida: (SC 1973): The Court refused to distinguish a case from Robinson on the basis of the arrest being “benign or trivial in nature” and there being no police regulations requiring the officer to take the person into custody.  The Court found that these arguments by D were not determinative of the constitutional issue.  
(b) Atwater v. City of Lago Vista: ( SC 2001): Woman stopped for not having a seatbelt on.  D asked the Court to find a rule forbidding custodial arrest, even on probable cause, when the conviction could not possibly carry jail time and the police have no compelling need for immediate attention.  The Court declined to do so.  (Souter = majority)
(i) Reasoning: Desire to not have to have case-by case review and turn every field decision into an occasion for constitutional review.  
(ii) Reasoning: Hard to actually draw a line: D suggested “jailable” vs. “fine only” but this can depend upon factors not known to the officer in the field, such as prior records.  
(iii) Reasoning: The officer may not know the identity of the offender and may have to take him into custody to ascertain his identity.  

(iv) Reasoning: States can and do set more restrictive arrest rules- this is easier to do through legislation

(v) Reasoning: If an arrest was unusually harmful to Ds interests, D can bring a claim under Whren (next page).  
(vi) Souter seems to be saying that the minute distinctions of case-by-case analysis are too unwieldy
· Need categorical treatment of things without a fine-tuned analysis
(vii) O’Connor, dissenting, noted the toll a custodial arrests on a person’s liberty and privacy.  She also noted that a state’s interest are clearly limited if it has made an offense fine only, and that if none of the reasons to jail are present then police should not be allowed to arrest.  Finally, she found that giving carte blanche to police is irreconcilable with the 4th Amendment requirement that seizures be reasonable.  
(c) Relation of state law: United States v. Mota: (9th Cir. 1993): State law prohibited custodial arrests in the case of violations of food cart licensing laws.  The court found the arrest unreasonable and unlawful under the 4th Amendment.
(d) Whren v. United States: (SC 1996): Officer saw Ds in car stopped at stop sign for a long period of time, with the driver looking into the lap of the passenger.  The cop pulled the car over after it turned without signaling and sped off.  He saw drugs in the car and arrested them.  (Scalia for unanimous Court)  
(i) Rule: Outside the context of inventory search or administrative inspection, an officer’s motive does not invalidate objectively justifiable behavior under the 4th Amendment.  
· Subjective intent alone does not make otherwise lawful conduct illegal or unconstitutional.  

(ii) Reasoning: The Court has only ruled that detailed balancing should be used in extreme cases of seizures without probable cause or searches and seizures performed in an extraordinary manner, unusually harmful to the individual’s privacy or physical interests, such as seizure by means of deadly force.  
(iii) It’s not that the motive is too hard to find, it’s just that it is reasonable under the 4th Amendment to take certain actions in certain circumstances no matter what the subjective intent.  
(iv) Note on the police tactics used in Whren: 
· Police often stop for minor crimes and then ask to search the car- with people often consenting.  
· Have to assume here that the police ordered him to put the car in park( otherwise D would have no argument because police can walk up to a stopped car without it being a search
(e) What grounds are required to justify a traffic stop?: Courts have upheld stops for (1) failing to signal while changing lanes and (2) for straddling the center lane for one second, which the court held was enough to give the officer sufficient suspicion that the driver was drunk (10th Cir.).  In both cases the officer saw that the drivers/ occupants were black before pulling them over.  
(f) United States v. Botero-Ospina: (10th Cir. 1995): Majority was pre-Whren but squares with Whren.  The dissent noted the arbitrariness with which many traffic laws were enforced, with minorities bearing a disproportionate burden.  He went on to argue that it is difficult to justify a stop as reasonable if the offense does not usually result in a stop.  
(g) Note on Equal Protection Clause: If the Ds in Whren had been able to show that they had been stopped because of their race, would that bar the enforcement of the drug charge or just affect the disposition of the traffic charge?  Would suppression of the drugs be required?  
5) Automobile Searches
(a) Motor homes: California v. Carney: (SC 1985): Police did surveillance on a motor home and ascertained that there was likely to be drugs inside and that the occupant was exchanging marijuana for sex.  A recent “customer” knocked on the door for the police, and D stepped out.  The police the conducted a search of the motor home without a warrant or consent and found drugs in the refrigerator.  
(i) Rule: A vehicle is not classified as a home instead of a vehicle solely because it is capable of functioning as a home.  
(ii) Rule: Privacy interests in automobiles are constitutionally protected, however, because of their ready mobility and lower expectation of privacy, a lesser degree of protection is afforded to a person’s interest in his car.  (Carroll, 1925).  
(iii) Reasoning surrounding mobility of cars:
· They can be taken out of the jurisdiction more easily.  The Court notes that this does not refer to the actual likelihood that a car will leave the jurisdiction; it has upheld searches of cars under the control of the police or that were otherwise immobilized
· S doesn’t buy the mobility reasoning because of these exceptions
(iv) Reasoning for reduced expectation of privacy: Cars are subject to intense regulation (unlike homes) to be on the road.  Police stop car as an everyday occurrence.  

· Note that mangled cars would still fall under this because a mangled car is still a regulated car
· S: Disagrees with this rationale because private areas in a car have nothing to do with what is regulated in a car
(v) Reasoning: Even if the car is not being used for transportation and is found stationary in a place not regularly used for residential purposes, there is still ready mobility and a range of regulations that do not apply to a fixed dwelling.  

· In these situations, the overriding societal interests of effective law enforcement justify an immediate search before the vehicle and its occupants become unavailable.  

(vi) Reasoning for why the motor home fell within the definition of vehicle and not home: 
· It was readily mobile

· It was licensed to operate on public streets; was serviced in public places and was subject to regulation and inspection

· It was situated so that an objective observer might think it was being used as vehicle, not a residence.  

(vii) Why couldn’t the Court just say the search was justified under Belton?  B/c there was no PC to arrest him until they found the drugs
· Note that Belton is broader in some sense because there is no probable cause required to search

· However, Carney is broader than Belton in the sense that police can search more areas under Carney; eg they can search the cupboards but couldn’t search trunks in Belton.  
(viii) Stevens, dissenting, noted that the motor home was parked a few blocks from the courthouse (easy to get a warrant), that the officers had the element of surprise, and that the home was not readily mobile because it had its curtains drawn over the windshield.  Also noted that a citizen has a greater expectation of privacy in a motor home than a footlocker, which the Court has said cannot be searched just because it is inherently mobile (Chadwick) (note that Chadwick was overturned in Acevedo) 
(b) Maryland v. Dyson: (SC 1999): The automobile exception does not have a separate exigency requirement
(c) Seizure of cars: Florida v. White : (SC 1999): The Court held that the seizure of cars is included under the automobile exception to the 4th Amendment, citing the same reasons as in Carney and the fact that 4th Amendment jurisprudence has consistently given law enforcement officials greater latitude in exercising their duties in public places.  
(d) Probable Cause: Chambers v. Maroney: (SC 1970): Even if no warrant need first be obtained, there must be probable cause to search a particular auto for particular items.  Some applications:
(i) United States v. Jones: (8th Cir. 1971): Probable cause was found after police pulled man over and saw him tear up piece of paper and shove it between the cushions of the car (turned out to be a stolen welfare check)
(ii) People v Hering: (Ill. App. 1975): Probable cause to search car when trooper pulled over a car for a broken headlight and person drove off while the officer was writing the ticket

(iii) United States v Coleman: (ED PA 1971): Gun found in trunk after given consent to search trunk; after arresting another detective searched the car; court held there was no probable cause to do so.  
(e) Scope and intensity:
(i) Maldonado v. State: (Tex. Crim. 1975): Court held illegal the part of search (after probable cause) where police pulled up flooring and found a false compartment; ct said that the officer could not have reasonably expected that evidence of theft might be uncovered by that means.  
(ii) Wimberly v. Superior Court: (Cal 1976): Police searched trunk of car after finding small amounts of marijuana in the car; Court held search of trunk illegal as the officer had probable cause they were users, not dealers
(iii) United States v Loucks: (10th Cir. 1986): Rejected as illogical the user-dealer distinction of Wimberly
(f) Search of the car vs. search of the people in the car: 
(i) United States v. Di Re: (SC 1948): Absent grounds to arrest an occupant of the car, that occupant may note be searched even if the evidence sought is of the nature that could be concealed on a person.  
(ii) Model Pre-Arraignment Code: Disagrees with Di Re.  
(g) Searching a container within a car: California v. Acevedo: ( SC 1991): D picked up a package the police knew contained drugs and went to his apartment.  Two hours later, he left carrying a package and put it in the trunk of his car and drove away.  The police stopped him and searched the trunk.  (Blackmun for majority)
(i) Rule: The police may search a package within an automobile if they have probable cause to search the package but not probable cause to search the entire vehicle.  
(ii) Reasoning: Trying to distinguish between a package for which the police are specifically searching and a package which the police come across in the car provides only minimal protection for privacy and impedes law enforcement.  
· Why does the Chadwick rule that a package for which the police are searching cannot be searched without probable cause to search the entire car provide minimal privacy?  
· Because the police can seize a container and hold it until they obtain a search warrant
· Because the search of a container often is less intrusive than the allowed search of a car with probable cause- i.e. in Carroll the Court upheld a search of the car by slashing upholstery, which is certainly more intrusive than searching a package.  
(iii) Note: United States v. Ross (SC 1982) held that the Carroll doctrine covered searches of automobiles when the police had probable cause to search an entire vehicle- police could search any container in the car with probable cause to search the entire car; i.e. closed containers in cars could be searched without a warrant because of their presence within the automobile
(iv) Scalia concurred, noting the anomaly that a person could walk down the street with a closed container that the police could not search’ but as soon as he put the container in a car the police could search it with probable cause.  He proposed the rule that police could search any closed container (with probable cause) of a person walking down the street because the 4th Amendment reasonableness standard does not require a warrant for such a situation.  
(v) Stevens dissented, noting the same anomaly that Scalia did, and rejecting the Court’s contention that a citizen only has minimal privacy interest in a container.  
(h) Police may search passenger compartment of car incident to arrest: New York v. Belton: See under “The Permissible Scope of the Search”
(i) Inventory searches: 
(i) Colorado v. Bertine: (SC 1987): D was arrested for drunk driving.  An officer inventoried the contents of his car before after arresting D but before his car was towed; the officer found drugs in a closed backpack.  (Rehnquist for majority).
· Rule: Reasonable police regulations relating to inventory procedures administered in good faith satisfy the 4th Amendment, even though courts might as a matter of hindsight be able to devise equally reasonable rules requiring a different procedure.  
· Further, police may exercise discretion in doing inventory or not, as long as the discretion is exercised according to standard criteria and on the basis of something other than suspicion of evidence of criminal activity (D had argued that the search was unconstitutional because the officer had the discretion between impounding his car and locking it in a public parking lot).  

· Application/ Reasoning: There was no evidence of bad faith by the police because theory were following standard procedures.  

· Reasoning: Inventory procedures serve to protect an owner’s property while it is in the custody of the police, to insure against claims of lost, stolen or vandalized property, and to guard the police from danger

· Court seems to say that it would not be reasonable if the police were only acting for the sole purposes of investigation

· Blackmun concurred, noting that he thinks that police can only open closed containers if they are following police procedures that mandates the opening of such containers in every impounded vehicle.  
(ii) Relation of state law: Many states take a narrower view for their state constitutions, i.e. South Dakota holds that warrantless inventory searches must be restricted to articles in plain view.  
(iii) An alternative?: In United States v. Mitchell: (9th Cir. 1972), a dissented argued that an alternative to Beltine would be to allow inventory searches but not to allow the fruits of inventory searches to be used as evidence
(iv) Inventory search after illegal impoundment of vehicle: Dyke v. Taylor Implement Manufacturing Co.: (SC 1968): Inventory searches are not allowed if the seizure of the was illegal
(v) Inventory searches contrary to state law: Florida v. Wells: (SC 1990): The Court found that the inventory of a locked suitcase found in an impounded vehicle was unlawful under Bertine because police regulations had no policy as to the opening of closed containers encountered during and inventory search.  
(j) AUTOMOBILE HYPOS: When a person “in” a car to fall under the automobile exception?
(i) Hypo 1: Police officer observes D1 and D2 drinking beer by their car, he runs their licenses and arrests D1 for outstanding speeding tickets, officer then observes a canister of front seat of car and discovers cocaine.  Are the drugs admissible?
· Unlike Carney and Acevedo, here there is no probable cause to think there are drugs in the car
· Unlike in Belton D here wasn’t driving

· If concerns are that traffic stops are particularly dangerous then Belton does not apply

(ii) Hypo 2: Tailgate party: One guy throws a punch and gets arrested.  Police see a bag on seat; puncher says the car is not his; can the police search the car?

· Do cars have a lower expectation of privacy even if the owner has done nothing wrong?
· If rationale of Belton is that traffic stops are dangerous( not OK to search
· If rationale of Belton is a lower expectation of privacy in cars( search is OK

(iii) Hypo 3: D gets out of car and is stopped by an officer who asks if the car is his.  D pushes the officer and breaks his knee cap and runs( 2 other officers catch him two blocks away and bring him back to the car, search his car, and find drugs.  
· Probable cause to make arrest doesn’t arise until after D has exited that car

· In neither this nor the tailgate hypo is there anything in particular to make you think something in the car would be related to the crime. 

· Idea about where D could grab- whether D in theory could make a lunge for something in the car.  

(iv) Hypo 4: Police run tags on car and find out they are not valid.  D gets out of the car before the police can arrest him.  When he gets out the officers ask for and D produces drugs.  (Thornton, SC case)
· Rule: Doesn’t matter if in car at the time of arrest, or when PC attaches, issue is whether D was in the grabbing area of the car when arrested if he was a recent or current occupant.  
· So all hypos except tailgate party: search would be OK

· Doctrine is a little shaky- five wanted to overrule Belton but the had very different views as to why

(k) AUTOMOBILE HYPOS: What is a car?
(i) D is riding on a bike with an unusually large basket covered with a blanket( D is arrested for riding on the sidewalk( can the police search the bike?

G) Stop and Frisk
1) Overview:
(a) To do a stop need founded suspicion that criminal activity is afoot
(b) For a frisk need founded suspicion that the person is armed and dangerous
(c) Sequence of Questions for Stops:
(i) Do we have a stop?
(ii) If so, do we have an underlying basis for it?
(iii) Was it founded on reasonable suspicion?
(iv) What was the scope of the stop?
(v) Was it an arrest?
· Once you get to the functional equivalent of an arrest you have to have probable cause
2) Intrusions  short of “arrest” or “search”
(a) Terry v. Ohio: (SC 1968): An officer watched two Ds on a street.  They repeatedly walked up to a store and peered in its window and then walked back.  The officer stopped and frisked them (after asking their names and not getting a response), finding a concealed gun on Terry.  
(i) Rule: The police conduct here is not subject to the warrant clause so the Court does not have to determine whether probable cause existed or not.  

· Reasoning: Historical: The conduct here deals with an entire rubric of police conduct (necessarily swift action predicated by the on the spot observations of the officer on the beat) which historically has not been, and as a practical matter could not be, subjected to the warrant procedure. 
(ii) Rule: Balancing test: The Court must assess the reasonableness of the officer’s actions by balancing the need to search or seize against the invasion which the search or seizure entails.  The facts must be judged against the objective standard of whether the facts available to the officer at the moment of the seizure or search warrant a man of reasonable caution in the belief that the action taken was appropriate. 
· Sum: Suppression required only when proof of unreasonable behavior (S)
· Reasoning: Justification for the frisk is protection of the officer
· Application: Although the majority of D’s actions taken alone were not suspicious, they had a cumulative effect that justified the officer’s actions.  

(iii) Rule: Scope: Evidence may not be introduced if it was discovered by means of a seizure and search which were not reasonably related in scope to the justification for their initiation

· The sole justification is the protection of the officer; the Court seems to be saying that a less intrusive search is allowed than under a search incident to arrest.  

· Application of scope rule to this case: Scope was OK: he didn’t put his hands in their pockets or under the surface of outer layers of clothing until he felt the weapon; even then he just removed the weapon.  He did not conduct a general exploratory search for whatever evidence of criminal activity he might find.  
(iv) The Court recognizes the limitations of the exclusionary rule both as a deterrent and as a protection against legitimate but intrusive police conduct.  
(v) Note: Reactive (stakeouts, etc) vs. proactive policing

· Proactive became more prevalent in the 1950s
· Four big problems with the proactive style:
· Seems like harassment to some
· Generates a lot of attention in the community
· Resentment towards police
· Police might say that they had probable cause to arrest but it might just be a pretext( hard to distinguish legitimate police work from illegitimate harassment that has no basis at all
· I.e. a lot of commentators said that the evidence in Terry should have been suppressed because it could have just been harassment( the Court rejects that argument
(vi) Note on the legacy of the Warren Court:

· Created these rules and tied them to fact finding based on police testimony which might be shaky
(vii) Douglas, dissenting, noted the twisted result that the police have greater authority to conduct searches and seizures than a judge does to authorize such an action.  
3) What is a “stop”?
(a) Florida v. Bostick: (SC 1991): Cops boarded a bus and started talking to D about drugs (no particular reason to suspect D).  They searched his luggage (they asked for consent and it is unclear if he consented but for purposes here assumption is that he consented).  The SC held that boarding the bus and asking the passengers questions was not an impermissible stop.  
(i) Rule: A stop does not occur from an officer approaching an individual and asking him questions as long as, taking into account all the circumstances of the encounter, a reasonable person would feel free to disregard the police and go about his business.  The encounter does not trigger 4th Amendment concerns until it is no longer consensual for both parties to be there.  
· Where the encounter takes place is one factor but not the only one
· Rule: A refusal to cooperate, without more, does not furnish the minimal level of objective justification needed for a detention or seizure.  

· Note that the reasonable; person test presupposes an innocent person, so the Court rejects D’s argument that no reasonable person would consent to a search of luggage that he knows contains drugs.  

· Note that all of the justices have pretty much agreed with the reasonable person test over a subjective test over whether a D actually felt free to decline

(ii) Reasoning: If the encounter had occurred in the terminal it would not rise to the level of a seizure.  
(iii) Rule: The test is not whether someone is physically/ legally free to leave but whether someone is free to decline (but may not actually be free to leave because factors not in the control of the officers)
· Reasoning: Although D was “confined” on the bus and did not personally feel free to leave (for fear the bus would take off), this was the natural result of his decision to take the bus.  If the police had not been there he would likewise not have felt free to leave.  

· Court analogizes to INS v. Delgado, where workers felt they couldn’t leave because they were at work( the key is that they were not free to leave because of an outside/ non police reason

· Similarly, high school students are not technically free to leave school but they are free to decline questioning
(iv) Marshall, dissenting, agrees that the free to decline test is the correct one but disagrees with how the majority applies it.  He noted the armed officer by the exit, the fact that D had no reason to know that the police cannot hold his refusal to cooperate against him, and even if he did know he could leave he knew that the bus was going to depart imminently.  
(b) Show of authority not enough; need submission: California v. Hodari: (SC 1991): D fled when seeing an approaching police car and was chased by an officer.  D then tossed away an object that turned out to be crack cocaine.  The Court held that the drugs were admissible and not the fruits of an illegal seizure.   
(i) Rule: An arrest/ seizure requires either physical force or submission to a show of authority

(ii) Rule: A situation with a placeman yelling at someone to stop who does not yield is not a seizure
(iii) Rule: A policeman yelling “stop” when the person does yield is a seizure.  

· Reasoning: Police officers presumably will usually have adequate basis for a street pursuit, and any pursuit that is unlawful will not be deterred by sanctioning through the exclusionary rule a pursuit that in not obeyed. 
(iv) Rule: The requirement that someone feel restrained is a necessary part of a stop: Two prong test (from S):
· Person has to feel restrained; and
· Submission to show of authority or physical force
(v) Stevens dissented, saying that police attempts to make an unlawful arrest should not be encouraged.   
(vi) Hypos: 

· What if the officer had fired at Hodari, barely missing him, before H threw away the drugs?
· What if the officer had fired at Hodari, causing a wound that slowed him down but did not stop him, before H threw away the drugs?
· What if the officer had cornered Hodari in a dead end alley before he threw away the drugs?
· What if the officer, before H threw away the drugs, had grabbed Hodari's jacket, but Hodari slipped out of the jacket?
(c) Unintentional physical force: County of Sacramento v. Lewis (SC 1998): Applying Hodari, the Court found no seizure when the police try to stop a suspect by flashing lights and pursuit but accidentally stop the suspect by crashing into him.  Rule: For a 4th Amendment seizure there must be a governmental termination of freedom of movement through means intentionally applied
(d) Some applications of Hodari:
(i) Tom v. Voida (7th Cir. 1992)): Court found there was a seizure when suspect fell on ice while officer was pursuing him, officer kneeled on him and suspect broker away: seizure occurred when officer overtook him on the ice and physically touched him
(ii) US v. Holloway (5th Cir. 1992): D’s car was boxed in by police cars and D then accelerated into car behind him, the court found no seizure because of no touching of D and no submission given that he decided to flee.  
(e) Hypo: What if passengers must disembark a bus with their luggage because of a bus change, and police board and say that there are police with dogs by the bus entrance?  What if the police tell the passengers to hold their luggage in their right hands so it is near the dogs?  
(f) Hypo: What if an officer questions D for a few minutes and then asks to search his jacket.  D refuses and walks away, and is followed by the officer who continually asks if he can search the jacket.  After leaving the terminal (airport) with the officer still harassing him, D finally consents.  Can D claim that his consent was the fruit of an illegal seizure?
(g) Who is the reasonable person?
(i) Tracey Maclin: Black and Blue Encounters- Some Preliminary Thoughts about Fourth Amendment Seizures- Should Race Matters?
· Are the dynamics between a black male and officers different from the encounters between the police and the so called reasonable person?

(ii) In re JM (DC App 1992): The court took into account the persons age (14) but not his race (black).  The dissent argued that his race should be taken into account.  
(h) Brown v. City of Oneata: (2d Cir. 2000): Case with the dragnet of questioning black students and then most of the black people in the town.  The Court held there was no seizure and dismissed equal protection claims.  
(i) Hypo: D was at a bus stop; when he saw a police officer he took his hand out of his pocket.  When the officer walked  away from him and then turned back towards D, D walked away from PO going north and then turned back south.  Officer stopped D and asked to talk to him.  D immediately said “its registered.”  When the officer asked what was registered, D said “my gun.”  The officer then searched D and found a gun (which was not registered).  There is probable cause for the search but is there probable cause for the stop? (286 A2d 845 (1972))
(i) Not in a dangerous neighborhood (NW DC near 14th and F)
(ii) The trial court asked the officer what D taking his hand out of his pocket meant to the officer( the office said that normally someone wouldn’t do that when seeing a police officer

(iii) The officer touched his elbow, but didn’t actually grab his arm and said “could I please speak with you”?

(iv) If the officer has founded suspicion he can stop someone

(v) Need to look at the test for deciding that something is or isn’t a stop

(vi) Under Hodari, would this be a stop?  What if the cop said “do not move” instead of “can I please talk to you”?  Is the latter an assertion of authority?  If the former?  Would probably depend on whether an objectively reasonable person would feel free to go (probably would not feel free to go with the former).  
(vii) Might turn on whether D was still moving when he said “it is registered” because if he is still moving he hasn’t submitted to a show of authority.  
4) Required basis for a stop
(a) United States v. Cortez: (SC 1981): Rule: In determining whether the police are authorized to stop a person, the totality of the circumstances must be taken into account.  Based on the whole picture the police must have a particularized and objective basis for suspecting the particular person stopped of criminal activity.  
(i) Totality of the circumstances:
· The process does not deal with hard certainties but with probabilities 
· The evidence that can be collected to assess the totality of the circumstances can include various objective observation, information from police reports, and consideration of the modes or patterns of operation of certain kinds of lawbreakers
· The evidence as collected must be weighed  as understood by those versed in law enforcement
(ii) The process described for the totality of the circumstances must raise a suspicion that the particular individual being stopped is engaged in wrongdoing.  
(b) Conversing with known drug dealers: Sibron v. New York: (SC 1968): The Court found there was no basis for a stop on the following facts: Officer watched D walk within the same block for 8 hours, talking to six or seven people the officer knew were drug addicts.  D entered a restaurant and spoke with three more drug addicts.  He did not overhear any of the conversations.  The officer approached him and spoke with him briefly before reaching into Ds pocket at the same time D did; heroin was found in the pocket.  
(i) Reasoning: No grounds for stop because officer had no idea what D was saying in his conversations with the drug addicts
(ii) Reasoning: The inference that people who talk to drug addicts are engaged in drug dealing in not the sort of reasonable inference required to support an intrusion by the police upon an individual’s personal security.  
(iii) Officers have to be able to point to something that supports intrusion by the police on an individual’s personal security.  
(c) Anonymous tips: Florida v. J.L.: (SC 2000): Anonymous tip that a young black man wearing a plaid shirt was at a bus stop and had a gun.  The officers saw such a person at the bus stop, but there were no unusual movements or any indication of a gun.  When he was frisked the police found a gun.  The Court held the frisk to be unreasonable.  
(i) Rule: Anonymous tips and indicia of reliability: There are situations where an anonymous tip, suitably corroborated, exhibits sufficient indicia of reliability to provide reasonable suspicion to make the investagory stop.  
(ii) Reasoning for there not being sufficient indicia of reliability:

· The description of the suspect’s readily observable location and clothing did not show the tipster had any knowledge of illegal activity
· Court refuses to find a “firearm” exception (although Court entertains idea that the crime might affect the reliability required- i.e. if tip that someone is carrying a bomb)
· Court mentions Alabama v. White, which had sufficient indicia of reliability but was “close”( there the police corroborated that the informant had accurately predicted the suspect’s future movements so that the informant might have inside knowledge of a drug sale.  
· The test is what the officers knew before the search, so can’t base the analysis of reliability based on the fact that the police did in fact find a gun
(iii) Kennedy, concurring, noted other factors that might be taken into account as indicia of reliability: predicting future movements, a consistently correct anonymous caller (police recognize the voice), if the informant remains anonymous by name but comes face to face with the police officers he is giving the tips to (i.e. gives up some of his anonymity), caller ID showing consistently correct tips from the same phone number
(d) Use of criminal profiles: United States v. Sokolow: (SC 1989): D matched a DEA profile of a drug courtier (i.e. paying with cash staying in Miami for only 48 hours, etc).  The Court said that the fact that the factors matched a drug profile was immaterial; the officer must still articulate the factors leading to the officer’s conclusion that there was reasonable suspicion and then decide for itself if there was reasonable suspicion.  I.e. use of profile not impermissible per se; but officer should be able to articulate particularized facts.    
(e) High-crime areas: Illinois v. Wardlow: (SC 2000): D in a high crime area looked at cop car and then ran away; he was stopped and frisked and found with a gun.  The Court upheld the stop and frisk.  
(i) Rule: A person’s presence in a high crime area is not enough alone for a particularized suspicion that the person is committing a crime.  It can be taken into account, however, in determining whether the circumstances are sufficiently suspicious to warrant further investigation.  
(ii) Rule: Nervous, evasive behavior is a pertinent factor in determining reasonable suspicion and headlong flight is the consummate act of evasion.  Again, can’t be used along but can be used as part of the totality of the circumstances.  

(iii) Rule: Refusal to cooperate, without more, does not furnish the minimal level of justification.  

(iv) In Hiibel (SC 2004), a D relied on Wardlow to say that a state law requiring production of ID conflicted with Wardlow’s rule that refusal to cooperate not enough.  The  Court upheld the state statute
(v) Do we now have  system that depends on how fast the suspect is moving when he runs away?  The Court talks about “headlong flight” ( what does this mean?  The person is flat out running?  Jogging?  
5) Permissible extent of a stop
(a) Time period (no SC authority): How long can the officer detain someone if he only has grounds to make a temporary seizure for purposes of investigation?
(i) United States v. Jennings: (9th Cir 1972): 25 minutes too long where suspect cooperated fully and no greater suspicion developed
(ii) United States v. Richards: (9th Cir. 1974): 1 hour not too long where suspects gave implausible answers to questions, thereby adding to initial suspicion, and police diligently pursued the most plausible means of clarifying the situation
(iii) People v. Harris: (Cal 1975): Held impermissible for suspect to be transported to the scene of the crime scene for possible identification when the witnesses could be transported to the detention scene.  
(b) Least intrusive alternative?: Florida v. Royer: (SC 1983): D was held in a room in the airport for 15 minutes while they got his luggage.  They also kept him in a private interrogation room.  The Court held that this was impermissible.  
(i) Plurality:
· The police should use the least intrusive means possible, and suggested i.e. the use of dogs to sniff the luggage
· Plurality also commented on the fact that D had been moved from one location to another; there is not a per se prohibition on moving someone, but there must be a legitimate basis for law enforcement.
· The scope of the intrusion will vary with the particular facts and circumstances of each case but an investigative detention must be temporary and last no longer than is necessary to effectuate the purpose of the stop.  
(ii) Dissent: Disagreed with the least intrusive alternative analysis, saying that with a multi-step encounter there are almost always different means the officers could have taken..  
(c) Asking consent to search after a lawful stop: Ohio v. Robinette: (SC 1996): D was given a warning for speeding and then consented to a search of the car; cop found drugs.  The Court found that a person detained does not have to be informed by the officer that he is free to go in order for consent to search to be valid.  
(i) The Court discussed it preference for fact specific analysis of the reasonableness inquiry over bright line rules.  Also called warnings impractical.  (i.e. see Schneckloth under “consent”)
(ii) Stevens dissented, on the theory that the officer not telling D he could leave meant that the seizure had extended its lawful purpose and was therefore illegal.  
· The majority responded to this by saying that the subjective intentions of the officer did not make the continued detention of the suspect illegal.  
(d) Seizure of personal effects on less than probable cause: United States v. Place: (SC 1983): Officer seized D’s luggage in the airport on a Friday and let him go on his way.  The bag was held for 90 minutes and then transported to another airport, where dog sniffs revealed the possibility of drugs, so the officers held the bags until Monday when they could get a warrant.  
(i) Rule: It is possible for brief detentions of personal effects to be so minimally invasive that strong countervailing government interests based only on specific articulable facts that the property contains contraband or evidence of a crime will justify a seizure.  (Terry balancing test).  
· However, the seizure of personal effect can effectively restrain the person because either his travel plans are disrupted to stay with the luggage or he effectively has to surrender his effects to the police.  

· ***Therefore, when the police seize luggage from the suspect, the limitations applicable to the stop/ investigative detention of a person defines the permissible scope of a seizure of a person’s luggage on less than probable cause***
(ii) Reasoning: The length of the detention of the luggage (90 minutes) alone made the seizure unreasonable in the absence of probable cause.  
· Although the Court explicitly did not adopt a time limit, it noted that it had never approved  a seizure of the person for 90 minutes and it would not do so on the facts of this case
· The violation was made worse because the police did not tell him where his luggage was going, how long they would have it for, or how he could get it back.  
(iii) Is the court turning Terry into a statement that the 4th Amendment only requires that the seizure be reasonable?  (Blackmun, concurring, thinks so.  
(e) Dunaway v. New York: (SC 1979): D was “picked up” for questioning when the police lacked probable cause to arrest him.  He was questioned by officers at the station house after being read his Miranda warnings.  He waived counsel and made incriminating statements within an hour.  The Court found the detention violated D’s 4th Amendment rights.
(i) Rule: Detention for custodial interrogation- regardless of its label (i.e. whether called an arrest or not) intrudes so severely on interests protected by the 4th Amendment as necessarily to trigger the safeguards against illegal arrest. 

· Court wanted a bright line rule, not a balancing test to cover seizures that do not amount to technical arrests (as the government wanted).  Why?  Because for all but the most narrowly defined intrusions (i.e. permissible stop and frisk), the Court has done the “balancing test” over centuries of precedent to come up with the rule that seizures are reasonable only if supported by probable cause.  
· Basically, once you get to the functional equivalent of an arrest, you have to have probable cause (no balancing of circumstances)  (but to tell the difference between stop and arrest may have to do a multi part test)
(ii) Reasoning: 
· He was never told he was free to go

· He was transported in a police car to the police station and placed in an interrogation room
· He would have been physically restrained if he had refused to accompany the officers or had tried to escape their custody

(iii) Related case- Caballes (2005): Traffic stop with drug sniffing dog( dogs are OK but is it OK to hold the suspect while waiting for the drug sniffing dog?

· Court basically held very narrowly and held that it was OK because they didn’t wait longer than it would have taken to do the normal traffic stop procedures.  
(iv) Is there any time that the detention in Dunaway could be OK?  There were a series of cases in the 1980’s where the courts found it OK because D gave consent to go downtown.  However, in Dunaway the Court rejects the factual claim that it was voluntary (i.e. didn’t believe there was actual consent)

· If a reasonable person would think he was free to leave, then you haven’t moved from a stop to an arrest

(v) Royer and Dunaway are still good law but they depend on showing that you’re not in a Bostick situation
6) Basis and permissible extent of a frisk
(a) Basis of a search
(i) Adams v. Williams: (SC 1972): An informant told an officer that D, a drug dealer, was sitting in a nearby car with drugs and a gun on his waist.  The Court found that the officer “had ample reason to dear for his own safety” and upheld the frisk of the suspect.  
· How does this differ from JL (case with the black guy in a plaid shirt)?  May because the informant is there?  Once we stipulate that a naked hunch is not enough, then it also must apply to an anonymous 911 caller( they may not have hunches either.  At least we know that the tipster in Adams exists
· Note that JL only applies to when the authority of the officer to make the initial stop is at issue, so the reasoning may not apply to frisks.  
(ii) David Harris: Frisking Every Suspect: The Withering of Terry: He hypothesizes that lower courts have stretched Terry to expand both the types of offenses considered violent and the types of persons considered dangerous to the police( regardless of the individual circumstances.  He notes that blacks and Hispanics pay a higher price for these contemporary rules than whites do.  
(b) Extent of a Search
(i) Adams v. Williams: (just above): The officer reached into D’s waistband and removed his gun when D rolled down the window and refused to exit from the car( the Court noted that D became an even greater threat at this point so the officer’s actions were reasonable.  
· Compare to Sibron, which noted that the officer reached into D’s pocket only to get at drugs( which is not permissible under Terry, because the only reasoning under Terry is disarming D, not preventing destruction of evidence.  
(ii) Minnesota v. Dickerson: (SC 1993): Officer found a lump in D’s pocket while frisking him and figured out it was crack cocaine.  Court held this as impermissible because he only figured out was it was after squeezing it, sliding it, and manipulating it within D’s pocket after he knew it wasn’t a weapon.  
· So can’t squeeze or can’t squeeze after knowing its not a weapon?  
(c) Hypo: There is a report of a warehouse robbery with no description( the police see a guy running and carrying a box
(i) Can the police frisk him?
(ii) Can they search the box?
(iii) What if they frisk him and find a gun- admissible?  
· They probably can’t frisk him- they need founded suspicion that he is armed and dangerous.  
7) Profiling
(a) General notes on profiling:
(i) Can you say that there is basis for racial profiling because there are statistics that show that blacks commit more of certain types of crimes than others?
· However, isn’t this a self fulfilling prophecy if you allow profiling?
(ii) What might be the problem with racial profiling?
· Statistics just aren’t true

· Race becomes a proxy for other things, such as income

(iii) Not a 4th Amendment violation to stop someone for changing lanes without signaling because the stop is rally based on a traffic violation

(iv) Another defense of profiling- its rational an deficient to use race if we don’t have another screen (eg in picking a basketball team without knowing about skill- would you choose the black male over the Asian female?

(v) Can racial profiling be justified if the false negatives have horrible consequences but the false positives are not relatively that much of an intrusion (eg with terrorism and profiling of Arab-Americans)
(vi) What about using race as just one factor?  However, a driver is being treated differently because of race if someone else with all the same factors except the targeted race is not stopped
(vii) Should against profiling = against affirmative action?  Don’t they use the same generalizations 

(viii) What if profiling occurs because the police are profiling based on “marginal” members of society who don’t have jobs and may be more likely to be minorities because minorities are excluded from many steady, high-paying jobs?
(ix) In Whren (p. 51 of OL), the Court held that the police may use traffic laws to pursue other objectives such as drug laws( explicitly put aside the question of what can be considered in pulling someone over
(x) Assuming you’re against profiling, how do you prevent it?  Profiling mostly operates in the realm of low visibility/ discretionary stops.  

(b) Justice Dep’t Handbook: Racial profiling allowed in certain situations, eg gang activity when major gangs in areas are of certain races
(c) Randall Kennedy: Race, Crime, and the Law
(i) Affirmative action- can you support and still be opposed to racial profiling?  
(d) Stuart Taylor Jr.: Politically Incorrect Profiling: A Matter of Life and Death
(i) Discusses profiling of Arab Americans.  
(ii) There might be dangers of searching, but what about the dangers of not searching?  Isn’t the potential from a terrorist attack much worse than falsely searching some people?  
(e) Oneata: Police had voluntary encounters with hundred of black males
(i) Why not a violation of the Equal Protection Clause?  
· They were not questioned because of their race, they were questioned based on a suspect’s description.  
H) Consent
1) The Nature of “Consent”
(a) Schneckloth v. Bustamonte: (SC 1973): A car was stopped for a burnt out taillight; the brother of the car owner gave consent to search when asked; the search turned up stolen checks.  
(i) Rule: Totality of the Circumstances: Whether or not consent to search was voluntarily given depends on an analysis of the totality of the circumstances.
· Two competing concerns must be accommodated: the legitimate need for consent searches and the requirement of assuring the absence of coercion.    
· Society had an interest in these consents, because the search may reveal necessary evidence for the prosecution of crime that may also exonerate someone else
(ii) Rule: Burden of Proof: If the state claims that consent was voluntarily given, it has the burden of proving that the consent was voluntary and not the result of duress or coercion, express or implied
(iii) Rule: Knowledge of Right to Refuse: While knowledge of the right to refuse to consent to a search is one factor to be taken into account when determining voluntariness, it is not a prerequisite to finding valid consent
· Reasoning: It would be hard for the prosecution to prove that he knew that he had a right to refuse
(iv) Rule: Warning not Required: An officer does not have to tell a person that he has a right to refuse consent 
· Reasoning: The situations where the Court has required a valid waiver of a person’s rights have focused mostly on the rights guaranteed under the Constitution that guarantee a criminal defendant a fair trial
· The protections of the 4th Amendment are completely different and have nothing to do with promoting the fair ascertainment of truth at a criminal trial; rather they protect people from arbitrary intrusion by the police
· Reasoning: Requiring a waiver would be inconsistent with allowing third party consent
· Reasoning: Requesting consent is not an inherently coercive situation, unlike the stationhouse questioning that requires a Miranda warning
· Reasoning: The pace of events (i.e. consent searches occur in informal situations) may make it difficult both to ensure that a waiver is given and to document it to prove that it was given
(v) Note: The Court explicitly holds that the rule regarding consent only applies to situations where the subject of a search is not in custody
(vi) Marshall, dissenting, would have required, at a minimum, knowledge by the person that he could refuse and preferably a statement by the police that the person could refuse.  He noted that the FBI routinely told suspects that they had a right to refuse.  
(vii) Why would someone really consent?  One way to think about this case is to try to spell out all the reasons why someone would consent and see if they are truly voluntary.  
(b) Relevant factors in determining the nature of consent:
(i) What is the issue?
· Some courts characterize a consent to search as a waiver of a constitutional right, and therefore focus on the state of mind of the person allegedly giving the consent
· Some courts instead look at the state of mind of the officer seeking the consent, asking whether the officers, as reasonable men, could conclude that the defendant’s consent was given 
· The difference between the two approaches might matter if the defendant was of unsound mind when he gave the consent- under the first approach, the officers’ belief would not matter 
(ii) Claim of authority: 
· Bumper v. North Carolina: (SC 1968): The Court invalidated a consent search when D’s grandmother gave consent to search after one of the officers said that he had a search warrant to search the house.  The Court found this coercive because the officer was in effect saying that she had no right to resist the search
· United States v. Boukater: (5th Cir. 1969): The court held that an officer threatening to obtain a search warrant in order to gain consent was coercive unless the officer actually had grounds upon which a search warrant would be granted
(iii) Prior illegal police action: Wong Sun: (SC 1963): A consent may be held ineffective because obtained in exploitation of a prior illegal arrest (under the fruit of the poisonous tree doctrine)
(iv) Mental or emotional state of the person: 
· One Massachusetts case held that voluntary consent not established because D was in hospital with a dislocated hip; the court said that he may have been impaired by his injuries or the emotional trauma of just having been in an accident
· Compare, however, to Colorado v. Connelly (discussed under Miranda), where the Court held a confession voluntary when the influence to confess came not form the police but from outside sources (here it was a diminished mental state)
(v) Denial of guilt: In Florida v. Bostick, the Court said that the reasonableness test presupposes an innocent person.  Can the DC Circuit therefore be right in holding, in Higgins v. United States (1954), that no sane person who denies his guilt and then consented to a search that is sure to turn up contraband could have consented voluntarily?
(vi) Custody; Warning of Fourth Amendment rights
· United States v. Watson: (SC 1973): Court held that even though D was in custody, the lack of 4th Amendment warnings did not matter because his consent was given while on a public street, not in the confines of a police station.   Does this change the Court’s narrow holding in Schneckloth that that case only applies to people not in custody?
· Gentile v. United States: (SC 1974): Denial of certiorari where consent was given during stationhouse custodial interrogation after Miranda warnings but without 4th Amendment warnings.  Douglas and Marshall dissented from the denial, saying that the majority’s reasoning in Schneckloth (pace of events that might deny the opportunity to give a warning and difficulty in documenting the warning and suspect’s response) differed from the instant situation
(vii) Warning of Fifth Amendment rights: Some courts hold that a consent to search must be preceded by Miranda warnings if the suspect is in custody, because a request to search is a request that the defendant act as a witness against himself.  The prevailing view, however, is the because requesting consent is not likely to elicit an incriminating statement, such questioning is not interrogation, and thus Miranda warnings are not required.  
(viii) Right to counsel: In Tidwell v. Superior Court (Cal 1971), the court held that a D’s consent was ineffective because he was in custody and had been appointed counsel, but the police asked for consent to search without notifying the lawyer.  
(ix) “Consent” by deception:
· Kind in Bumper (above)
· Undercover capacity: police obtaining consent in an undercover capacity that the person would not have given if he knew the other party was a cop- Court upheld in Lewis v United States on the facts in that case
· Person giving consent knows that the person asking for consent is a cop but the cop misleads the person about his true intentions.  
· Graves v Beto (5th Cir. 1970): Consent not freely given when D consented to blood test thinking it was to test to see if he could be detained on public drunkenness charges; it was actually used to test to see if he committed a rape
· US v Andrews( 5th Cir. 1984): Consent voluntary when cops asked to see gun saying they wanted to connect it to a string of robberies but they actually wanted to use it to convict D of illegal possession of a firearm by a felon; the court reasoned that the officer never said it would only be used to investigate the robberies
(x) Scope of Consent
· Florida v. Jimeno: (SC 1991): scope of consent is measured neither by the suspect’s intent nor the officer’s perception thereof but rather by what a reasonable person would have understood by the exchange between the officer and the suspect (objective reasonableness)
· The nature of the container within a space that has been consented to be searched can be relevant- eg unreasonable to think that a person consenting to a search of a car is consenting to the breaking open of a locked briefcase in the car but reasonable to think that he is consenting to the search of a paper bag in the trunk.  
· Jimeno principle could apply to a consent to search a person- i.e. DC Cir found that a sweeping motion was reasonable (similar to a Terry frisk) but 11th Cir found that direct touching of D’s private parts that resulted in finding drugs was not reasonable.  
· Does consent to search once mean consent to search again later?  
· A Michigan court said yes when D gave consent to search and the car was searched again hours after the car was impounded and D was put in jail.  
· A Maine court said no when the passage of time was greater, second search involved reentry of D’s home, and D’s statues had changed from suspect to accused in the interim  
(xi) Coercion: What if people consent to avoid being arrested for not having license/ speeding, etc?
· How is the arrest or search dilemma different from a police officer saying that he won’t arrest you if you give  him $1,000?  This is actual coercion
· S: If police say they won’t arrest you if you consent ( that would almost defiantly be coercion
· What if you refuse to consent and then you are arrested- can police just then impound the car and do an inventory search?
· The threshold question for an inventory search is whether the police have a right to impound the car( if the person driving doesn’t own the car there is no right to impound.  
(c) Hypo: What if someone is arrested and then the police ask for permission to search his apartment?  
(i) Once you’re arrested, implicit coercion is actually less than if you’re not in custody so courts often say that if implicit coercion isn’t enough while out in public it would also not be enough with being in custody (i.e. not enough to invalidate the search)
2) Third Party Consent
(a) Illinois v. Rodriguez: (SC 1990): G led the police to D’s apartment, saying that he had beaten her.  She referred to the apartment as “our apartment” and used her keys to unlock the door.  There was drug paraphernalia in plain view.  
(i) Rule: Third Part Consent: No warrant is needed to enter/ search someone’s home if consent is obtained from a third party who possesses common authority over the premises
· Common authority rests on mutual use of the property by persons generally having joint access or control for most purposes (US v. Matlock)
· Reasoning for why the girlfriend had no common authority: She lived there for six months but moved out one month before the incident at issue, She sometimes spent the night at the apartment but did not have friends over and didn’t go there when D wasn’t home.  She was not on the lease, did not pay rent and did not have a key (she took the key without D’s knowledge).  
(ii) Rule: Determinations of consent to enter must be judged against an objective standard: would the facts available to the officer at the moment warrant a man or reasonable caution in the belief that the consenting party had authority over the premises?
· Reasoning: The 4th Amendment does not guarantee that no search of a person’s home will occur unless he consents, it only requires that such abs search is not unreasonable
· Reasoning: There are many situations in which officers must judge the facts before them and where a reasonably mistaken belief will not result in suppression of the evidence, i.e. with search incident to arrest- if officer is reasonable mistaken as to the person arrested the frits of the search will not be suppressed (Hill v. California) 
(iii) The consent was problematic because of the hostility- she took the police there to arrest him
(iv) This case gets rid of the idea that the police have to show assumption of risk when dealing with apparent authority
(b) Who may consent?
(i) Husband-wife: 
· United States v. Duran: (7th Cir. 1992): Court found that a wife could consent to the search of a building on their farm that the husband used as a gym because she testified that she could enter at any time (although she never did and none of her personal effects were there) 
· No relationship of agency between husband and wife (eg with an employer and employee, where there is an agency relationship, if an employee gave consent to search because he wanted to being his employer down the consent would not be valid)
· Also unlike employee/ employer a wife will have authority in her own right over the property
(ii) Parent-child: A parent may consent to a search of the child’s living quarters if the child still lives with the parents unless the child has reached the age of majority.  A child may not consent to the search of his parents’ home, but may consent to entry to police if it is not unusual for the child to allow entry to people.  
(iii) Landlord-tenant; co-tenants
· Chapman v. United States: (SC 1961): A LL may not consent to a search of a tenant's premises even if he has limited access for inspection or cleaning.  
· Stoner v. California: (SC 1964): A hotel employee may not consent to the search of a particular room that is rented to a guest.  
· State v. Thibodeau: (Me 1974): If two or more people occupy a dwelling jointly, generally a joint tenant can consent to entry and search of the entire house even though they occupy separate bedrooms.  
(iv) Employer-employee
· Gillard v. Schmidt: (3d Cir. 1978): Employer could not consent to search of employee’s desk
· Commonwealth v. Glover: (PA 1979): Employer could consent to search of top of employee’s desk but not to an area assigned to the employee or used exclusively by him.  
(v) Bailor-bailee
· State v. Baker: (NC App 1983): D assumed the risk when he gave his car to a garage for repairs that the repairman might allow the police to look inside to see if it was stolen
· Commonwealth v. Glover: (RI 1982): Repairman tuned over car to police to inspect at a different location; held not valid
(c) Limits on Third-Party Consent 
(i) Antagonism: What if a wife wants to turn in her husband because she is mad at him?
· State v. Gonzalez-Valle: (Fl 1980): Motive of D’s wife was clearly one of spite and she had no right to waive her husband's protection against unreasonable searches and seizures
· Commonwealth v. Martin: (Mass 1970): Court found that ability to give consent does not change with a change in the animosity level in their marriage
(ii) Defendant’s instructions: What if D previously told the third party not to allow a search? 
· People v. Fry (Cal 1969): Consent held valid when the officers solicited the wife’s consent knowing her husband had refused to consent
· People v. Reynolds: (Cal 1976): Consent valid when officers didn’t know of the instructions not to consent
(iii) Defendant’s refusal or failure to consent
· Matter of Welfare of D.A.G.: (Minn 1992): Consenting joint occupant was not present whereas D was; Court held this invalid but did not find in the situation of both parties being present.  
(iv) Exclusive control by defendant of effects or areas within shared premises or objects
· State v. Evans: (HI 1962): Court held that wife could not consent to search of husband’s cuff link case.  
· Frazier v. Cupp: (SC 1969): D shared a gym bag with his cousin but each had separate compartments.  Cousin allowed search of entire thing; Court upheld search of D’s half
· Reasoning: D assumed the risk that the cousin would allow someone else to look inside (especially because he left the bag at the cousin’s house)
· Note that in Rodriguez the woman had stolen the keys so had he really done anything to assume the risk?
(v) Seizure vs. Search
· United States v. Woodrum: (1st Cir. 2000): Stop of cab; passenger protested.  Court said that driver could consent to a search in his own right.  
(d) Third Party Consent Hypo:
(i) HYPO 1: What if the wife gives consent to search his closet? 

· Would probably be valid under the second point of Matlock
(ii) HYPO 2: What if a wife gives consent to search, but she doesn’t have a right to go into a certain area (eg they both have their own studies)?

· This is analytically like Rodriguez because there is antagonism and no authority

· Under Rodriguez, the search of the study would probably be OK because reasonable belief of wife having authority

· Nothing to put the police on notice that she did not have the authority

· Situation is less unfair to the husband because he has assumed the risk (eg Frazier v. Cupp)

(iii) HYPO 3: What if someone steals a  suitcase in an airport; the thief is approached by the police and consents to a search of the bag?
· The court would probably analyze with respect to how reasonable the officer’s belief was
I) Administrative Searches
1) Overview: 
(a) Map of rule: 4th Amendment requires searches to be reasonable

(i) In the criminal context, reasonableness usually means a showing of probable cause plus a warrant
(ii) In non criminal contexts don’t need probable cause but normally need a finding of individualized suspicion
(iii) In certain contexts, however, individualized suspicion is not required- for example, when the special needs, beyond the normal need for law enforcement, make the warrant and probable cause requirement impracticable (eg in administrative search context)
(b) If you think about this issue in terms of civil liberties there are large implications for many people

(c) Issue doesn’t routinely come up as a motion to suppress so not really an important issue for practicing defense attorneys/ prosecutors

(d) Cases reflect two types of departures from the traditional probable cause:
(i) Require individualized suspicion (typically referred to as reasonable suspicion) less completing than is needed for the usual arrest and search (i.e. like in Terry)
(ii) Not requiring individualized suspicion at all, but instead to require that the search or seizure be conducted pursuant to some neutral criteria which guard against arbitrary selection of those subjected to such procedures (similar to the impoundment-inventory process approved in Bertine)  

(e) Three important points:

(i) In many of these searches the police don’t need a warrant

(ii) Out of the probable cause requirement

(iii) Police can get out of a finding of individualized suspicion

(f) The whole configuration of the 4th Amendment is changed: 

(i) Look at Camara reasoning (below):

· (1) No other canvassing method as effective

· (2) Not as intrusive

· Where does this lead?  Couldn’t it snowball?

(ii) People suspected of crimes have a much bigger regime of protection that law abiding citizens.  

(g) Note that the Camara balancing test, used in Terry, has since been utilized most often regarding other types of administrative inspections and regulatory searches, where the Court has typically emphasized certain special needs beyond those present in more typical law enforcement context
2) Safety inspections
(a) Overview
(i) Doesn’t allowing these allow police to search for things that are not criminal but spare drug dealers from searches without probable cause?
(ii) Is a housing inspection any less intrusive than a search?  Less frightening?  Less humiliating?
(b) Camara v. Municipal Court: (SC 1967): Case dealt with fire, health, and housing code inspections of dwellings.  
(i) Police would have to get a warrant without consent of the occupant, but probable cause to issue the warrant must exist if “reasonable legislative or administrative standards for conducting an area inspection are satisfied with respect to a particular dwelling.”
· Factors that would tend to support the reasonableness of area code enforcement inspections:
· Doubt that any other canvassing technique would achieve acceptable results

· That the contemplated inspections involve a relatively limited invasion of the citizen’s privacy as compared to the execution of the more traditional search warrant
(c) Businesses: 
(i) Marshall v. Barlow: (SC 1978): A Camara type warrant showing that a specific business has been chosen on the basis of a general administrative plan derived from natural sources suffices for inspection of business premises
(ii) New York v. Burger: (SC 1987): A business can also be searched by emphasizing the “closely regulated” nature of the business and that the inspection permitted by statute or regulations is carefully limited in time, place, and scope.  Here it was a junkyard being searched fro stolen property.  
3) Border Searches
(a) United States v. Ramsey: (SC 1997): The Court upheld a customs regulation of inspecting (but not reading) mail entering the US.  Reasoning: Search was constitutional under the longstanding rule generally applicable to border searches that searches are considered to be reasonable by the single fact that the person or item being searched has entered the country from the outside.  
(b) Non-routine border inspections:
(i) Henderson v. United States: (9th Cir 1967): A real suspicion is needed for a strip search and a “clear indication” is needed for a body cavity search.  (Followed generally by most lower courts)
(ii) United States v. Montoya de Hernandez: (SC 1985): If agents reasonably suspect that a person is smuggling drugs in her stomach, she may be held as long as reasonably necessary to either verify or dispel the suspicion (i.e. if she refuses an x-ray she can be held until a bowel movement occurs)
4) Vehicle Checkpoints
(a) Stopping vehicles away from the border to look for illegal aliens
(i) Roving patrols: Almeida-Sanchez v. United States: (SC 1973):
· Rule: Roving patrols can stop and search vehicles for illegal aliens only on probable cause
· Rule: Only Terry type reasonable suspicion is required for such patrols to stop motorists and inquire briefly as to their residential status
(ii) Checkpoints: United States v. Ortiz: (SC 1975)
· Rule: At a permanent checkpoint away from the border, search of a vehicle for aliens is not permissible absent probable cause.
(iii) Checkpoints: United States v. Martinez-Fuerte: (SC 1976):
· Rule: The brief questioning of vehicle occupants at such checkpoints is permissible without any individualized suspicion whatsoever.  

· Reasoning: 
· The potential interference with legitimate traffic is minimal
· The checkpoints do not allow officers discretion because they can only search car traveling past the checkpoint
(b) Delaware v. Prouse: (SC 1979): Police were stopping cars to check registrations( Court found it impermissible.  Why?  Because the police had discretion to stop cars( better to search everyone
(c) Dep’t of State Police v. Sitz: (SC 1990): Court upheld a sobriety checkpoint.  However, Court said that detention of a certain driver for more extensive sobriety testing may require satisfaction of the individualized suspicion standard.  Reasoning for allowing checkpoint: 
(i) Intrusion on motorists was slight 
(ii) Discretion of officers was limited
(iii) Dealing with highway safety (drunk driving problem very serious)
(iv) Support in record that such checkpoints were among the reasonable alternatives to dealing with the drunk driving program
5) Search of students
(a) New Jersey v. T.L.O.: (SC 1985): The Court balanced (using a Camara type balancing test) the student’s legitimate expectations of privacy with the school’s need to maintain a learning environment.  

(i) Rule: School officials do not need a search warrant to search a student under their authority
(ii) Rule: Ordinarily a search will be justified when there are reasonable grounds for suspecting that the search will turn up evidence that the student has violated wither the law or the rules of the school

(iii) Rule: Such a search will be permissible in its scope when the measures adopted are reasonably related to the objectives of the search and not excessively intrusive in light of the age and sex of the student and the nature of the infraction
6) Supervision of parolees and probationers
(a) Griffen v. Wisconsin: (SC 1987): 
(i) Rule: No warrant required for the search of a probationer’s home
· Reasoning: Would make it harder to react to evidence of misconduct and would interfere with a probation officer’s judgment as to how close of supervision the parolee needs
(ii) Rule: Full probable cause not required for a search

· Reasoning: Requiring probable cause would reduce the deterrent effect of the supervisory relationship.  
7) Drug testing
(a) Employees: Generally will be upheld based on individualized reasonable suspicion
(i) National Treasury Employees Union v. Von Raab: (SC 1989): Individualized reasonable suspicion not required for persons applying for portion to positions that would involve contact with illegal drugs or require carrying a firearm.  
· Reasoning: The tests are not designed to serve the ordinary needs of law enforcement and the Government has compelling interests in not promoting drugs users to positions where they might endanger the integrity of the county’s borders of the life of citizens which outweighs the diminished expectation of privacy of those seeking promotion.  
(ii) Skinner v. Railway Labor Executives’ Ass’n: (SC 1989): The Court upheld blood and urine testing of railway employees following major accidents and testing of employees who cause certain incidents.  
· Reasoning:
· Special danger is presented by the performance of certain tasks while under the influence
· Employees had a diminished expectation of privacy
· Railway employers had limited discretion regard who and when to test.  
(b) Students: 
(i) Veronia School District v. Acton: (SC 1995): The Court upheld random drug testing of student athletes
· Reasoning: 
· Students have lesser expectation of privacy because schools are responsible for them
· Athletes have an even lower expectation of privacy because sports are highly regulated and students subject themselves voluntarily to these regulations
· The testing was done in a minimally invasive manner
· Finding by trial court that a large part of the student body was in a state of rebellion with drug and alcohol use manifested an immediate crisis of greater proportions than exists in Skinner or Van Raab
· Athletes are typically role models and their use of drugs may lead to more drug use so school has a particular interest in making sure that athletes don’t take drugs.  
(ii) Board of Education v Earls: (SC 2002): Court upheld random drug testing of any student involved in an extra-curricular activity (not just athletes)
· Court weighed the students’ interest in privacy against the government’s interests
· Students:
· Nature of their interest: 
· Diminished expectation of privacy in the school setting because of the need for schools to supervise the students.  
· Although not subject to the same physicals and communal states of undress as in Veronia, this was not essential to the Veronia holding

· Many of the activities are regulated in different ways, for example by the Oklahoma Secondary Schools Activities Association

· Character of the intrusion imposed by the policy:

· Urination is allowed in private stall

· Files are kept separate from academic records and are not turned over to law enforcement officials

· Students are given at least two chances to fail drug test and still participate in sports
· Government/ School:
· Drug abuse problem among school children has either grown or stayed the same since Veronia
· There is specific evidence of drug use in this school system

· Court notes that the doesn’t have to be a drug problem beforehand for the court to allow testing (i.e. in Von Raab)

· Why is drug testing allowed here?  Brings in the debate of whether constitutional law only protects discrete and insular minorities.  
(c) Political candidates: Chandler v. Miller: (SC 1997): Legislature of GA imposed requirement on itself of drug testing for GA public office candidates.  The Court found that the law was in violation of the 4th Amendment.  
(i) Rule:  A proffered special need for drug testing must be substantial- it must be important enough to override the privacy interests of the individual and sufficiently vital to suppress the 4th Amendment’s normal requirement of individualized suspicion
(ii) Reasoning: There is no indication by the state of a concrete danger from having candidates who use drugs (the need for public officials to set a good example is not enough).  There is also no particular fear or suspicion of drug use by state officials in Georgia that the state has shown.  
(iii) Reasoning: The testing procedure is not well designed to identify candidates who use drugs- the test date is self scheduled and thus known to the candidate

(iv) Reasoning: Unlike in Von Raab, where the customs agents could not be supervised directly on a day-to day basis, public officials are subject to relentless scrutiny by their peers, the public, and the press.  
(v) The Court agrees that urine testing is a search- has to pass reasonableness test
· Note that urine testing is worlds away from Place because it picks up much more than drug use
· Both the giving of urine and the analyzing of the sample is intrusive
· However, urine can be tested for particular substances( eg it doesn’t have to be tested for antidepressant( this brings this case closer to the world of Place then the world of Kyllo.  
· False positives are possible
· False negatives are possible from brining in someone else’s urine
· Have to have countermeasures to defeat that
· Many private employers have given up urine testing because the tests are so easy to defeat
· Effective testing can be difficult to ensure that the test is unintrusive
8) Special needs vs. ordinary law enforcement
(a) If departure from the usual probable cause and warrant requirements is based on a special need, it is necessary that this need be sufficiently different from and divorced from the state’s general law enforcement interests
(b) City of Indianapolis v. Edmond: (SC 2000): City operated drug checkpoints, complete with drug dogs, violated the 4th Amendment.  
(i) The Court distinguished Martinez-Fuerte, Prouse, and Sitz, saying that none of those cases indicated approval of a checkpoint program whose primary purpose was to detect evidence of ordinary criminal wrong-doing.
· In Martinez-Fuerte, the balance tipped in favor of the government because of the difficulty in containing illegal immigration at the border itself; additionally, the checkpoint was located near the border
· In Sitz, the Court emphasized the gravity of the drunk driving program and the State’s interest in getting drunk drivers off the road
· Note that there is no distinguishing between the two programs in terms of intrusiveness
· In Prouse, although the Court said that a non discretionary checkpoint would be allowed to check for vehicles registration, it would be allowed not because of the state’s interest in preventing auto theft (which is indistinguishable from the general interest in crime control) but because of the State’s interest in roadway safety.    
(ii) Court wanted to prevent the police form setting up checkpoints for any and all criminal activity( so Court rejects arguments by the state that rested on a high level of generality, such as “the interest of the police in arresting those suspected of committing crimes.”
(iii) For checkpoints, the Court will analyze the primary purpose of the checkpoint, so the Court rejected the state’s argument that the checkpoint had the secondary purpose of checking for registration and licenses.  
· The dissent argued that the primary purpose was irrelevant as long as there was one permissible purpose
(c) Ferguson v. City of Charleston: (SC 2001): The Court invalidated a city program that tested pregnant patients for drug use without their consent or knowledge and then turned people testifying positive over to the police.  
(i) Reasoning: The special need advanced by the state was intertwined with the State’s general interest in law enforcement.  The state argued that the ultimate purpose was protecting both the mother and child, but the Court rejected this, noting how involved the police and local prosecutors were in the day to day administration of the policy.  
(ii) Note: Problem with program is that it is counterproductive- could stop women from seeking prenatal care
(iii) Doesn’t Sitz have the same focus on ordinary law enforcement as Ferguson? Many of the effects were the same; both could be seen from public health or law enforcement views
IV) SURVEILLANCE (WIRETAPPING, EAVESDROPPING, SECRET AGENTS)
A) Wiretapping
1) Berger v. New York: (SC 1967): Court invalidated a NY electronic surveillance statute, calling it a blanket grant of permission to eavesdrop with out adequate supervision or protective procedures
(a) Reasoning: 
(i) Statute did not require that the court order describe the people or places that could be eavesdropped on
(ii) Eavesdropping could be done for 60 days- a series of intrusions
(iii) The warrant could be renewed on the same basis as the original order without a showing of continuing probable cause

(iv) No provision that the eavesdropping had to stop once the requested conversation was found

(v) No return on the warrant was provided for- so an officer could use the conversations of innocent as well as guilty parties
2) Katz v. United States: (SC 1967): Case with the phone booth and eavesdropping.  Overturned Olmstead (which held that wiretapping was not a search).  The Court did say that the eavesdropping in this case was so narrowly subscribed that police could have gotten a warrant for the activity (with probable cause).  
B) Title II: An Overview
1) The Scope of Title III: 
(a) Prohibits the interception of wire, oral, or electronic communications, unless authorized by statute
(b) Covers email and computer to computer communications as well as cell phones
(c) Definitions reflect Katz’s “reasonable expectation of privacy” standard
(d) Title 3 protects many things that the 4th Amendment may not protect
(i) Eg, would you have to get a warrant for a cell phone tap under 4th Amendment?
· Is there a lower expectation of privacy, even if a call is made from your home if you know that there is technology that allows people to pick up cell phone conversations?
(ii) Eg, what about email (without the statute) under the 4th Amendment?
· Functionally, the content of email = content of telephone calls
· Why might emails be different from phones?
· Voluntary conveyance( same as phone numbers you dial are voluntarily conveyed to phone company
· With emails, you are conveying not just the routing information but also the content
· With phones at the time of Katz may have been that content was actually not available for a phone company to break into
· But emails are protected under the statute anyway (probably because they are not like phones)
(iii) Is the distinction under the 4th Amendment between protected and unprotected “address” vs “content” ? (i.e. an address on an envelope is not protected)
· Court doesn’t think so( it uses voluntary conveyance instead
· Eg bank records- (US v Miller) ( info not protected because it was voluntarily conveyed to a third party, i.e. bank
2) The definition of “interception”; herein of “pen registers,” “trap and trace” devices and silent video surveillance
(a) “Interception” only applies to the content of communications
(b) Title II does not govern pen registers
(c) Silent videotaping is also not covered under title III because there is no “aural” communication
3) Nonconsensual electronic surveillance
(a) Title III only regulates nonconsensual surveillance
(b) So police can have a party wear a wire or transmitter (because that party is consenting)
4) Title II’s exclusionary rule
(a) § 2515 is exclusionary rule and applies to private as well as governmental interceptions.  
5) Applications for court orders
(a) Must be made by Attorney General of specially designated AAG.  
(b) Must have full and complete statement of the circumstances justifying the belief that an order should be issued
6) Entering an order
(a) Judge can enter as requested or can change
(b) Order must designate those authorized to conduct the surveillance
7) National security surveillance and the FISA
(a) The Foreign Intelligence Surveillance Act provides a special court authorizing special surveillance on probable cause that the targeted power is a foreign power or agent of a foreign power
(b) Judge does not have to find probable cause that the requested surveillance will lead to gathering of foreign intelligence information( has been upheld by various lower courts.  
C) Can Title III be Reconciled with the Fourth Amendment
1) The Supreme Court has never considered the facial validity of Title III but has upheld some of its provisions
2) One professor has argued that it is unconstitutional because of a provision that allows for theoretically unlimited extensions (albeit on renewed showing of probable cause) and because it fails to provide prompt notification to those being surveyed after surveillance is complete
D) Secret Agents
1) On Lee v. United States: (SC 1952): A friend of D’s wore a transmitter when talking to D; D made incriminating statements.  The friend did not testify but the agent who was listening to the conversation did and the Court upheld it.  
2) Lopez v. United States: (SC 1963): D tried to bribe an IRS agent (with an unsolicited bribe); the agent played along and recorded incriminating statements in subsequent conversations.  The Court rejected the argument that the agent illegally seized D’s words by gaining access to D’s office by misrepresentation.  Reasoning: The Court noted that the reorder neither saw nor heard any more than the government’s own agents.  D was taking a risk that the conversation would be repeated by the agent, wither by his memory or by a recording.  Warren concurred, noting that the situation was quite different than On Lee (which the majority relied on) because in On Lee  the recording enabled the police to not have to put the friend on the stand and be subject to cross examination (he could have been impeached because he had a sketchy background).  
(a) Because the “informer” was an agent, shouldn’t D have had a lesser expectation of privacy?
3) Lewis v. United States: (SC 1966): A federal agent posed as a drug buyer to get invited into D’s home; he was not wearing a wire but he testified at trial about the transaction.  The Court allowed the testimony of the agent
(a) The Court distinguished the case from Gould, where a business acquaintance of D entered his office on the pretense of paying a social visit but then searched his office (under the direction of the government), saying that here the entire transaction was related to the reason the undercover cop was invited into D’s home. 
(i) The Court noted that the home was essentially being turned into a commercial center/ business- and so the transactions were not entitled to any more privacy than if they had been conducted on the street or in a store.  
(ii) Reasoning: The pretense of the agent resulted in no breach of privacy, it merely encouraged D to say things that he would have been willing to say to anyone willing to purchase drugs.  
(b) Note that Lewis and Hoffa (below) seem to be the least objectionable because no wire
4) Hoffa v. United States: (SC 1966): An associate of D agreed to become a government informant.  He testified to what D told him while in D’s hotel room.  The Court upheld the informant’s testimony

(a) Reasoning: D was not relying on the security of the hotel room, he was relying on his misplaced confidence in his friend. 
(b) Isn’t the consent of the informant involuntary?  That doesn’t really matter once he becomes an informant
(i) Is it a threat to tell someone that he has to cooperate or else his case will go to the feds with higher/ worse sentencing?  
(c) Warren, dissenting, noted the difference between the government “taking witnesses as it finds them” and the government reaching into jail and employing an informant (i.e. difference between friend turning on friend and being planted by the government) ( you’re always taking the risk that a friend will report you but that is far different from  the government entering your home through trickery or fraud.  
5) United States v. White: (SC 1971): An informer engaged in conversations with D while in restaurants, bars, etc while wearing a wire that transmitted the conversations to federal agents.  At one point the informer and D were having a conversation in the informer’s home that was overheard by an agent hiding in a closet (with the informer’s consent).  
(a) Rule: There is constitutionally no difference between (1) an undercover agent/ informer testifying later about conversations with a D (Hoffa); (2) recording the conversations by a device on his person (Lopez); and (3) simultaneously  transmitting the conversations through use of a device that transmits to other agents (On Lee).  
(b) Reasoning: The focus in not on the privacy expectations of this particular defendant but rather what expectations of privacy are constitutionally justifiable
(c) How is this case really different from Katz? 
(d) White writes the majority in this case; note that he says there is no violation in either this case or Katz
(e) Harlan, dissenting: Human memory is faulty( recording goes a step too far
(i) Several states have accepted the White dissent that taping conversations violates state constitutions
(f) Note: After White, what is left of the “justifiable reliance” on the privacy of a person’s conversation in Katz?  
V) SEPTEMBER 11TH   

A) National Security Surveillance and the FISA
1) The FISA is an example of the tension between liberty and security
2) United States v. Duggan: (2d Cir. 1984): Ds were convicted based on a warrant granted under FISA, they argued that FISA is unconstitutional because it is overly broad and it violates the probable cause requirement of the 4th Amendment.  The court rejected both arguments.  Ds also argued that the government did not comply with the requirements of FISA; court rejected this too.  
(a) Overly broad: Ds argued that the wording of the statute could be interpreted in a very broad fashion; the court noted that the Ds clearly fell under the statute.  
(b) Probable Cause requirement of the 4th Amendment: 
(i) Before the FISA, virtually every court had found that the president has the inherent power to conduct surveillance related to foreign intelligence information and that this was an exception to the warrant requirement of the 4th Amendment.  
(ii) Domestic security surveillance involves different policies and considerations that the surveillance of ordinary crime.  
(iii) FISA adequately balances the individual’s 4th Amendment rights against the nation’s need to obtain foreign intelligence information.  
(iv) FISA judge still has to find probable cause that the target is a foreign power or agent of a foreign power
(v) No invidious discrimination from treating aliens different than citizens- SC has said that although both citizens and nonresident aliens are protected under the Constitution, this does not mean that all aliens are entitled to enjoy all the advantages of citizenship.  
(c) Compliance with FISA: The Court notes that once a designated official of the executive branch certifies that the purpose of the surveillance is to obtain foregone intelligence information, the request is subjected to minimal scrutiny by the courts.  
3) In re sealed case: (US Foreign Intelligence Surveillance Court of Review 2002): The US appealed from a lower court about restrictions posed by a FISA court on a surveillance order.  This court reversed and found in favor of the US.  
(a) Court
(i) The lower court’s opinion does not clearly set for the basis for the increased restrictions
(ii) FISA as passed by Congress in 1978 did not limit the use of or proposed use of foreign intelligence information in a criminal prosecution 
(iii) The lower court erred in not considering the legal significance of the Patriot Act’s crucial amendments, such as a change in the purpose of the act
B) Roving Surveillance
1) Title II no longer requires that an eavesdropping warrant specify the place of the anticipated communication for certain oral and wire communications.  Note that it is harder for an investigatory agency to meet the burden for getting roving surveillance on wire rather than oral communications- may have had something to do with the telephone lobby’s desire to not be forced to “wire up” a large amount of pay telephones on short notice
2) The Patriot Act of 2001 modified the FISA to allow roving wiretaps to be obtained on the same grounds as oral ones
3) Some commentators note that roving surveillance puts the conversations of many more innocent people at risk of being listened to – for example in the case of wiretapping on pay phones.  
4) Other commentators note that this reflects modern day life- people spend more time sending and receiving information over more phone lines.  Judicial and legislative responses are warranted for changes in the times.  
C) Video Surveillance
1) Video Surveillance of Private Areas
(a) United States v. Torres: (7th Cir. 1984): FBI got a warrant to install video cameras in “safe houses” used by members of a Puerto Rican separatist movement; they had bugs but thought that they might know about the bugs so they wanted to try to tape them making bombs.  The court held that even though there was no statutory authority to issue the warrant, the judge had the judicial authority under both FRCrimP and its inherent judicial authority to issue the warrants.  The court found that Title III neither authorized nor prohibited video surveillance
(i) The court stressed that the intrusiveness of video surveillance meant that a higher degree of probable cause was needed.  
(ii) The court also said that even though it did not hold video surveillance to be unconstitutional per se it was not suggesting that it could constitutionally be allowed as a routine matter or for minor crimes. M 
2) Video Surveillance in Public Places; Biometric Technology
(a) Should there be a reasonable suspicion required for such surveillance?  
(b) What about face recognition technology, eg at the Super bowl?
D) “Carnivore”
1) Allows the FBI to filter through internet communications, including emails, to select the relevant ones.  
2) It is like a pen register- it records the internet addresses of passing traffic but not the contents or subject line of an email.  
(a) But can’t expanded email headers sometimes hold content?
E) Unscrambling an Encrypted Communication into Readable Form
1) Does encrypting a message meant that the person has a reasonable expectation of privacy?  
2) One professor would find no constitutional violation in unencrypting, saying that the 4th Amendment protects from government access to communications, not the cognitive understanding of communications already obtained.  
F) Threats of Terrorism and the Public’s Response
1) Many laws have changed since 9/11
2) Before 9/11: First amendment rights to gov’t proceedings such as trial; Freedom of Information Act
(a) High degree or protection of personal information from government plus low degree of ability of government to keep information from people
(b) This has flipped since 9/11
3) Have to remember that even when there are no 4th Amendment violations there can be 1st Amendment violations- eg forcing an organization to turn over a membership list
4) Two things to think about: proportionality (cost/ benefits of obtaining a nugget of information) and accountability (even if there is a justification for giving the government more power, there is still a need for transparency, etc)
G) Presence of Government During Meetings  Between a D and His Counsel
1) Weatherford v. Bursey: (SC 1977): An undercover agent committed a crime with D; they were assigned separate attys; D’s atty requested that the two attys and two arrested men meet together.  The agent did not testify about what D said at any of these meetings.  The Court said this was OK, as there is no per se prohibition on an undercover agent meeting with a D’s counsel.  
2) Since 9/11 the Justice Department has anew rule that federal authorities can monitor the mail and conversations between federal prisoners and their attys under certain conditions; the information would not be kept or used except to thwart an imminent act of violence or terrorism.  
VI) FOURTH AMENDMENT REMEDIES RECONSIDERED
A) Standing
1) Historical Overview
(a) Must the person asserting a Fourth Amendment claim have been the victim of the challenged search or seizure?
(i) Alderman v. United States: (SC 1969): The exclusionary rule can only be invoked by the person whose own rights were violated.  
(b) Does Alderman represent a genuine effort to strike a balance between the costs of exclusion and the need for deterrence?
(i) A truly deterrence-focused regime would consider factors such as the seriousness of the harm caused by the search, the perception of the action’s severity, and how susceptible to deterrence the search is
(c) The tension between the standing requirement and the exclusionary rule
(i) One view of the 4th Amendment (atomistic view) is that the 4th Amendment is a collection of protections of atomistic spheres of interest of individual citizens
· The standing requirement is based on this philosophy
(ii) Another view (regulatory perspective) is that the 4th Amendment functions as a regulation of government conduct.  
· The exclusionary rule is regulatory in nature, in that it acts to deter
(d) The use of the federal courts’ “supervisory power” to overcome the standing requirement
(i) United States v. Payner: (SC 1980): Court refused to grant a supervisory power to lower courts to break out of the standing requirement under the following facts: IRS agents stole the briefcase of a bank official, photographed documents, and convicted a third party of tax evasion based on the photographs.  Court is basically saying that the standing requirement is unbending.  
2) Current Approach
(a) Rakas v. Illinois: (SC 1978): The Court found that a search of a car which was neither owned nor leased by any of the petitioners violated none of their rights.  Additionally, none of the passengers asserted ownership rights.  
(i) Court: Question of whether the challenged search or seizure violated the 4th Amendment rights of the person seeking to exclude the evidence obtained.  
· This inquiry requires a determination of whether the disputed search and seizure has infringed an interest of the defendant which the 4th Amendment was designed to protect.  
(ii) Rule: In order to claim the protection of the 4th Amendment, a defendant must demonstrate that he personally has a reasonable expectation of privacy in the place searched.  

(iii) Note that the Court technically gets rid of the idea of standing in favor of the above rule
(b) Rawlings v. Kentucky: (SC 1980): The Court rejected the argument that one could challenge the search of an area simply because he claimed ownership of the property seized during the search.  The facts involved a search of a purse where D had put a quantity of drugs; when the police (with a warrant) told the owner of the purse to empty her purse, which she did, D claimed ownership of the drugs.  
(i) Court: The petitioner had no standing because he failed to make a sufficient showing that his legitimate or reasonable expectations of privacy were violated by the search of the purse.
(ii) Reasoning/ Application: 
· He had only known the owner of the purse for a few days

· He never sought use of her purse before that day

· He did not have the right to exclude others from the use of her purse

· A third party had frequent access to her purse
· No reasonable inference that D took reasonable precautions to maintain his privacy 
· D admitted that he had no subjective expectation that the purse would remain free of governmental intrusion.  
(iii) Blackmun, concurring, noted that it remains possible for a defendant to prove that his legitimate expectation of privacy was invaded, yet fail to prove that the police acted illegally

(iv) Note that even if he had proven standing, D probably would have lost on the merits because of the warrant
(v) Based on Rakas and Rawlings, how do you show that a search has violated a reasonable expectation of privacy?    
(c) Minnesota v. Carter: (SC 1998): Police observed through a gap in a closed blind three men engaged in bagging heroin.  Police got a warrant and arrested the men when they left the building.  The two Ds who did not live in the apartment were out of state visitors.  
(i) Rule: In some circumstances a person may have a legitimate expectation of privacy in the house of someone else.  
· Eg in Minnesota v Olsen- Overnight guest had legitimate expectation of privacy in his host’s home
· Eg in Jones v. United States- A person had a legitimate expectation of privacy in the apartment of a friend to which he hade been given a key, where he kept clothing, where he had slept a night or two, and at the time was the sole occupant of the apartment (so he had dominion and control except with respect to his friend and had the right to exclude others)
(ii) Rule: An overnight guest may claim the protection of the 4th Amendment but one who is merely present with the consent of the householder may not.
(iii) Reasoning/ application: Ds here were not overnight guests, were essentially there for a business transaction, had no other purpose to the visit, there was no evidence of a previous relationship with the home owner, they were only there for a short period of time
· Although Ds fell between simply “being on the premises” and being overnight guests, the above characteristics of the visit made it closer to just being on the premises.  
(iv) Rule: Property used for commercial purposes is treated differently than residential property for 4th Amendment purposes.  
(v) Scalia, concurring: There is an inconsistency that suggests that either Carter or Katz is unstable (because Katz looks at the actual subjective expectations of privacy that society is prepared to recognize as reasonable( i.e. it protects people, not places).  
· He also emphasizes then right to be secure in your own home.  Note that the Court moves in this direction in talking about property rights, etc.  
(vi) Ginsburg, dissenting, notes that the Court fails to take into account the homeowner’s choice to share her home and associations there with the person she selects.  Would hold that a person gains a reasonable expectation of privacy through the homeowner.  
(vii) If you don’t like the result in Carter, you would have to think about what you would want the result to be for, eg  deliveryman or drug courier who only has brief contact with the house.  
(viii) Why didn’t the Ds here have a leasehold interest?  They gave the owner drugs fro use of her space( did the Court just not think of this?
3) Standing Hypos:
(a) HYPO 1: A calls B and says that he’s keeping his stash in C’s home.  Police have illegally bugged A’s phone and get a warrant to search C’s house.  
(i) Is evidence admissible against A?  A’s rights were violated by the bug, which led them to the drugs
(ii) Can evidence be used against B?  No because “conversation” was seized which violates B’s rights
(iii) C’s rights were not violated so he would have a tougher argument
· What is the rationale for allowing the evidence against C?
· In conspiracy situations the standing rule makes a mockery of the deterrence theory of the exclusionary rule( Court goes more with the compensatory rationale
(b) HYPO 2: What if friends (old acquaintances) go to a friends house to have some drinks and then discuss both illegal and legal business ventures.  It turns out the house is bugged.  Is there standing?
(i) A lot of the factors that the Court mentions in Carter for the search being allowed would be weaker for a business dinner in someone’s home
(c) HYPO 3: You are on a business trip and go to a hotel and you engage in a commercial, illegal transaction.  (hotel room bugged)
(i) What happens if you take a nap?  Should it matter what time you go to bed because being an overnight guest was enough in other cases?
(ii) Can you argue that you rented the space so you had a reasonable expectation of privacy?
B) The “Fruit of the Poisonous Tree”
1) Genesis of the rule: The Doctrine of Attenuation
(a) Silverthorne Lumber Co. v. United States: (SC 1920): Government cannot use information used during an illegal search to subpoena the very documents illegally viewed.  
(i) Why?  Because the essence of forbidding acquisition of evidence in a certain way is not that the evidence shall not be used before the Court but that it shall not be used at all.  
(b) Nardone v. United States: (SC 1939): The Court refused to allow the prosecution to avoid an inquiry into its use of information gained by illegal wiretapping.  
(i) This case also established the attenuation doctrine- even where information did not have an independent source it still might be admissible.  
2) Verbal evidence as the “fruit” of an illegal search and seizure
(a) Wong Sun v. United States: (SC 1963): Police illegally raided Yee’s home and handcuffed him.  He told them that Yee had been selling narcotics; Yee implicated Wong Sun and Toy.  The Court held that Toy’s statements and the drugs taken from Yee (to which Toy’s declarations led the police) had to be surpressed.  The Court held, however, that Wong Sun’s confession did not have to be suppressed, even though he was illegally arrested.
(i) In order to know if something is the fruit of a poisonous tree, have to ask whether the evidence in question was found by exploitation of an illegal search or instead by means sufficiently distinguishable to be purged of the primary taint.  
(ii) The Court found that Wong Sun’s confession was too attenuated to be suppressed as the fruit of a poisonous tree because he had been released on personal recognizance after his arrest and voluntarily returned a few days later to make the confession.  
(iii) Does this holding have any deterrent effect on future police conduct?  Yes, in fact this seems to be the “exclusionary rule” theory that fits best with the fruits doctrine (rather than compensatory)
3) “Independent source”; “Inevitable discovery” ( These doctrines will tell you why some fruits are allowed in and not others
(a) Independent sources: A violation of a person’s rights should not put him beyond the law’s reach if his guilt can be established by evidence unconnected with or untainted by the violation.  
(b) Inevitable discovery: The question is not whether the police actually acquired tainted evidence by reliance on an untainted source but whether evidence in fact obtained illegally would inevitable or eventually or probably have been discovered lawfully.  
(i) Most frequently applied when police misconduct occurs during an ongoing investigation( the illegalities simply have the effect of accelerating discovery.  
(ii) Supreme Court has rejected limitation that the doctrine only apply when the police have not acted in bad faith (because otherwise might encourage unconstitutional shortcuts).  
4) Fruit of the poisonous tree hypos:
(a) HYPO 1: Police get a tip that illegal gambling was in process( police enter illegally and someone shoots an officer, who dies.  Can another officer testify to what he saw (194 SE2d 353)
(b) HYPO 2: D was arrested without probable cause.  As he is leaving the police station, somebody sees bloods on his foot which is enough for probable cause.  Can he be arrested?  
(c) With both the above hypos, which represent a totally unexpected sequence of events, courts don’t usually feel like suppressing evidence because no deterrence effect.  
C) Use of Illegally Obtained Evidence for Impeachment Purposes
1) Affirmatively brought up by D: Walder v. United States: (SC 1954): After D said on direct that he never had possessed or sold narcotics in his life, this opened the door to the government attacking D’s credibility by introducing evidence of drugs seized in an unrelated, illegal search.  The Court found that D could not affirmatively resort to perjurious testimony in reliance on the government’s disability to challenge his credibility.
2) Defensive statement by D: Agnello v. United States: (SC 1925): Government asked D on cross examination whether he had ever seen drugs; when he denied it the government tried to introduce evidence that he had by using an illegal search.  The Court found this impermissible, noting that D did nothing to waive his constitutional protection 
3) United States v. Havens: (SC 1980): On direct, D denied being involved with the codefendant with the transportation of drugs; on cross he denied sewing a pocket into the codefendant’s clothing to hold the drugs; the Court permitted the illegally seized cloth from which the pocket was sewn, which was found in D’s possession and which impeached D’s testimony.  
(a) Rule: A defendant’s statements made in response to proper cross-examination reasonably suggested by the defendant’s direct examination are subject to otherwise proper impeachment by the government, albeit by evidence that has been illegally obtained.  
D) Exclusionary Rule
1) Reasoning for Exclusionary Rule:
(a) Judicial integrity

(b) Deterrence

(c) Compensatory
2) United States v. Leon: (SC 1984): The Court found a good faith exception to the exclusionary rule. 
(a) Rule: In the absence of allegations that the magistrate abandoned his neutral and detached role, suppression is appropriate only if the officers were dishonest or reckless in preparing the affidavit or could not have harbored an objectively reasonable belief in the existence of probable cause.  
(b) Rule: Suppression is still an appropriate remedy if the affidavit has information that the affiant knew was false or would have known was false but for his reckless disregard of the truth.  

(i) The Court notes that it would not be OK for the officer to obtain a warrant on the basis of a bare bones affidavit and then have a colleague carry it out- the word officer is to be read widely in this opinion
(ii) The Court also says that it is not OK for the magistrate to abandon his role and become part of the investigation
(iii) FN 23 further requires that the good faith inquiry is confined to what a reasonably well-trained officer would have known was illegal in spite of the magistrate’s authorization
(c) Reasoning: Balancing Approach: The Court balances the costs of the exclusionary rule (eg letting criminals go) with the benefits (eg deterrence)
(d) Reasoning: In balancing, Court finds little benefit to exclusionary rule in this context:  
(i) The exclusionary rule is designed to deter police misconduct rather than punish for the errors of judges and magistrates
(ii) There is no evidence that judges and magistrates are particularly inclined to try to get around the requirements of the 4th Amendment
(iii) There is no evidence that deterrence will have  significant effect ton judges and magistrates.  
(e) What are the costs of this exception?

(i) If only had reasonableness requirement officers might be more skeptical of warrants
(ii) Might otherwise have better police training
(iii) Police might give fewer facts to the magistrate
(iv) You lose the extra incentives of the higher standard of care
(f) Note that there must be space between what is probable cues and what is the reasonable belief of probable cause or else this rule wouldn't exist
(g) Note: Can someone honestly hold a belief that is objectively unreasonable? 
(i) Possible, but the person is probably being negligent
(ii) Most of the time when a belief is objectively unreasonable the person doesn’t honestly believe it
(iii) Is there any space between what’s reasonable and what’s honestly held?  What if an officer is new or poorly trained?
(h) Note: Leon says that the belief has to be objectively reasonable( so misnomer to say that it’s a good faith exception.  
(i) Schulhofer calls this case the “magistrate exception case” because of FN 24 that says that the Court doesn’t want to hear about people questioning the magistrate but people can challenge the reasonableness of the officer’s belief
(j) Brennan, dissenting:
(i) Notes that the Court’s use of the deterrence rationale is misplaced.  He says that it was not the principle justification in Mapp.  
(ii) (Costs of suppression) He also discusses the use of the cost benefit analysis used by the Court, and says that the data shows that the costs are not as substantial as was thought in the past.  
(iii) (benefits of suppression) Says that the Court misapplies the deterrence rationale- it is not meant to “punish” certain officers but to promote compliance with the 4th Amendment on the part of law enforcement agencies generally.  In close cases cops are more likely to push a warrant through instead of doing more investigation.  
(iv) Magistrates will now be insulated from review( they can’t be sued because they have immunity.  
(k) Note: At the time of Leon, many people thought that this doctrine would be expanded to reasonable beliefs outside the warrant process, but this hasn’t happened.  
3) Procedural vs. Substantive Rights (Arnold Loewy)
(a) Freedom from unreasonable search and seizures is a substantive protection
(i) Exclusionary rule is a remedial tool to make the 4th Amendment more reasonable, rather than an independent procedural right

(ii) Because obtaining evidence if the constitutional wrong (not using it) it is proper for the Court to use a cost-benefit analysis

(b) Most of the 5th and all of the 6th Amendment provide procedural rights
4) Study on Actual Benefits of Exclusionary Rule
(a) There is evidence that the exclusionary rule may actually help police ensure that they gather evidence in a constitutionally permissible manner, because they experience adverse personal reactions when they lose evidence especially in big cases)
(b) Cops may work with prosecutors to ensure their actions won’t lead to exclusion of evidence

(c) However, cops may also resort to perjury- according to this study it is widespread and prosecutors may encourage or tolerate it on each step of the way

(d) Judges may also be lead to ignore the law to prevent the suppression of evidence, or may knowingly accept police perjury as truthful

5) Good Faith of the Police
(a) In referring to the good faith of the police in Leon, the Court seems to be referring to the good faith of the police before securing the warrant, and not necessarily in carrying out the warrant.  Accord Malley v. Briggs, SC 1986
6) Warrantless Searches
(a) Does Leon apply to warrantless searches?  Should it?  
7) Massachusetts v. Shepard: (SC 1984): Preprinted warrant from for searches for drug offenses; affidavit was for search warrant for homicide.  Judge failed to fully change the form so the warrant read that the search could only be for controlled substances.  The Court held this fell under the Leon exception and found that the evidence should not be surpassed
(a) Reasoning: There was an objectively reasonable basis for the officers’ mistaken belief that the warrant authorized the search they conducted.  

(b) Reasoning: The judge told the officer, both by word and action, that the warrant gave him the authority to conduct the search he requested in the affidavit.  
(c) Does this case ramp down “reasonable belief” to the lowest common denominator?  
8) Hypo: Four girls gave a similar description of a man who sexually assaulted them over a ten day span.  One described his shows, one a red bandana, and tow gave his license plate number.  The warrant said that there was reason to believe that a bandana and these specific shoes would be found at a specific address; the warrant did not say why they would be found at that address (the car was registered in a different address and the police only had he new address form the suspect’s employer).  
(a) Threshold question: Is warrant valid?  ( No because they never conveyed to the magistrate any basis for the reasonable belief of where the bandana was.  
(b) Next question: Does the Leon exception apply?  Probably not because it was only a bare bones affidavit( no basis for conclusion of where incriminating evidence was
(c) The court did in fact admit the evidence in this case ( seemed to be premised on the fact that it was a “technical” violation.  
9) Should There be Limits on the Exclusionary Rule?
(a) Should it not be applied in serious cases such as murder and kidnapping because the social effects of letting a criminal go are so high?
(b) Should it not be applied if the police involved have taken seriously their responsibility to adhere to the 4th Amendment?
10) Is the Exclusionary Rule Effective?
(a) Does the exclusionary rules actually deter?  If not, should it be overruled?  
(b) Burger, dissenting in an exclusionary rule case, noted some problems with the rule:
(i) The individual officer is not sanctioned
(ii) Police have no stake in successful prosecutions
(iii) Police do not and likely cannot read appellate opinions that set out the nuances of the 4th Amendment
(iv) There is no effect on areas that do not involve criminal prosecutions  
(c) Richard Posner has suggested that it would suffice to compensate a victim for the cost of an illegal search
(d) One commentator has suggested the use of a screening jury to decide between fining thaw officer or suppressing the evidence 
VII) POLICE INTERROGATIONS
A) Overview:
1) Forcing someone to turn over a murder weapon is against the 5th Amendment
2) Act of production immunity: The prosecution would not introduce at trial that the person produced the evidence 
3) If a person is compelled to produce evidence, the prosecution can’t use what it finds even if it suppresses the fact of production.  
B) Policy Concerns
1) Fifth Amendment Values
(a) The Case of Compelled Writings: Doe v United States: (SC 1988): Prosecutors wanted Doe to sign an order that would direct any account where he had an account to deliver records of the account to the grand jury (this was necessary because there were several foreign bank accounts that could not be subpoenaed).  The order specifically said that the directive by Doe was being made pursuant to a court order.  
(i) Rule: A directive allowing third party to release information is not testimonial if the directive only states that the third party is allowed to release that information and does not make any representation about the correctness of the information to be released
· Reasoning: The consent directive is not testimonial; it is carefully drafted not to refer to a specific account or even a specific bank but rather to speak in the hypothetical, which means that there is no acknowledgment by Doe that the account exists
· The directive does not actually point the government towards any evidence( the government must locate the bank account information by itself
· No testimonial value because Doe is making no statement, explicit or implicit, about the existence of a foreign bank account or his control over such account
· The only implicit declaration of the existence of a bank account would be made by the bank when it discloses information; the fact that Doe has directed to release the banks’ records says nothing about the correctness of the bank’s assertion.  
· Reasoning: The form does not asset Doe’s consent because it states that the directive shall be construed as consent but acknowledges that it is being signed under court order( directing the bank to disclose something is not an assertion of fact 
(ii) Rule: A statement must be incriminating to invoke the 5th Amendment

· It is the extortion of information from the accused, the attempt tot force him to disclose the contest of his own mind that implicates the self-incrimination clause (which is why providing a blood sample or fingerprints does not implicate the clause).  

· Most written statements are in fact testimonial  

(iii) Rule: The act of actually producing a document can entail protected testimonial communication because it might entail implicit statements of fact: by producing documents pursuant to a subpoena, the defendant would be admitting that the documents existed, were in his control, and were authentic  
(iv) Seven historical arguments for the self incrimination clause
· (1) Cruel trilemma: unwillingness to subject those suspected of crime to the cruel trilemma of self accusation, perjury, or contempt 
· (2) A preference for an accusatorial rather than an inquisitorial system of criminal justice

· (3) A fear that self-incriminating statements will be elicited by inhumane treatment or abuse

· (4) A sense of fair play which dictates “a fair state-individual balance by requiring the government to leave the individual alone until good cause is shown for disturbing him and by requiring the government in its contest with the individual to shoulder the entire load”

· (5) A respect for the inviolability of the human personality and the right of each individual to a private enclave where he may lead a private life

· (6) A distrust of self-deprecatory statements; and

· (7) A realization that the privilege, while sometimes a shelter to the guilty, is often a protection to the innocent
(v) The Court stressed that the consent directives do not say where the bank accounts are
(vi) Things that the police can get: Blood samples (but can get this without cooperation), handwriting sample, voice sample (need cooperation for those two)
· Line seems to be drawn between mental and physical cooperation
· Usually this would be because of reliability issues but this is not the case in Doe
· Most of the values listed in the case apply just as strongly to physical cooperation or they don’t apply to mental cooperation (eg right of an individual to a private enclave( but this disappears in many places such as civil proceedings) 
(vii) Dissent: Stevens
· Says that any time a person has to se the mind the self-incrimination clause is implicated
· Analogy: a person maybe forced to surrender the key to a strongbox but not the combination to a safe
· The document purports to evidence a reasoned decision by Doe to authorize action by others( this is a forced use of his mind 
(b) “Values analysis”
(i) Courts often cite 5th Amendment values in considering self incrimination cases- most frequently citing the seven values listed in Doe
(c) Limiting “values analysis”
(i) Doe acknowledges that it may be one of the cases where “the scope of the privilege does not coincide with the complex of values it helps to protect”
(ii) This would suggest adopting a more limited view of the privilege than a logical extension of the values might suggest
(iii) Does the language of the self-incrimination clause impose limits on conclusions drawn strictly from a values analysis?
· FN 11 of Doe: Court says that it is clear that the scope of the privilege does not coincide with the complex of values it helps to protect (court was saying that government could potentially make a case only from the compelled statements of the defendant because not all compelled statements are testimonial)
(iv) Does the history of the self-incrimination clause impose limits on conclusions drawn strictly from value analysis?

· In discussing history, the Court has most often cited the common law development of the privilege as a response to the ex-officio oath procedure used in history
· Frankfurter has also said that some critics overemphasize history, forgetting that a noble privilege often transcends its  origins
(v) Collective entity exception (i.e. things like corporations) has been characterized as a doctrine inconsistent with self-incrimination values but reflective of enforcement needs

(vi) Many commentators say that the “seven values” don’t really go that far in explaining the privilege (at least some of them don’t)

(vii) The Court has certainly found that some of the values are more important than others
(d) Systemic rationales
(i) Commentators most frequently discount those values that provide a systemic rational (systemic meaning the values that see the privilege as designed to further distinct procedural objectives of the criminal justice process, rather than as an end in itself, directed as safeguarding “human dignity and individuality”) 
(ii) Sixth value: A distrust of self-deprecatory statements: 
· This concern has some rough historical origins
· Not reflected in other historical practices, such as allowing a magistrate to interrogate an unsworn witness
· The Court has noted that the privilege is not designed to enhance the reliability of fact finding determinations ( it stands in the Constitution for entirely different reasons
· The Court has not shaped the privilege to focus primarily on reliability concerns
(iii) Seventh value: A realization that the privilege, while sometimes being a shelter to the guilty, is often a protection to the innocent
· This rationale is seen by many as being related to the reliability of self-deprecatory statements
· Some suggest that this could apply to a defendant who might be innocent but who testifies poorly or who could be shaken with prior convictions introduced by the prosecutor
(iv) Second value: A preference for an accusatorial rather than an inquisitorial system of justice 
· Very similar to the fourth value( wanting the government to shoulder the entire load of the prosecution
(v) Fourth value: A sense of fair play which dictates “a fair state-individual balance by requiring the government to leave the individual alone until good cause is shown for disturbing him and by requiring the government in its contest with the individual to shoulder the entire load”
· Relates to the second value in that it states in different terms the same objective of the criminal justice process
· Fails to fully explain the self incrimination doctrine
· Does not explain the availability of the privilege to contexts where the government is not seeking new evidence, such as civil suits brought by private parties
· Falls short in explaining the privilege even where the government is seeking new evidence
· The 4th Amendment makes clear that D may be used as a source of evidence
· Distinction from taking evidence from D and forcing D to disclose evidence( the difference comes from values that lie outside the accusatorial system of justice (dignitary values)
· The value also wants to preclude fishing expeditions (charge first and make the case later)
· But why then justify the privilege at trial, after the prosecution already has produced enough evidence to justify a charge?
(e) Dignitary Values
(i) Dignitary values are values that recognize the privilege as a means of preserving human dignity and individuality
(ii) 1st, 3rd, and 5th values
(iii) Third value: A fear that self-incriminating statements will be elicited by inhumane treatment or abuse
· Is seen as presenting the greatest difficulty (of the dignitary values in justifying the privilege in its current and original scope
· The official use of torture was, however, discontinued long before the abolishment of the oath ex-officio, which gave rise to the privilege
· However, the ex officio oath was seen as an inhumane procedure
(f) The cruel trilemma: First value: Unwillingness to subject those suspected of crime to the cruel trilemma of self accusation, perjury, or contempt
(i) The trilemma rationale why the privilege was extended to witnesses and denied to collective entities (who have no soul to damn)
(ii) If you take away the fact that this could be used against him in a criminal trial, the cruel trilemma no longer exists (eg tax court)
(g) Protection of privacy: Fifth value: A respect for the inviolability of the human personality and the right of each individual to a private enclave where he may lead a private life
(i) This rationale is unpersuasive unless there is an answer to a crucial question: Why the particular element of privacy that falls within the exception is given absolute protection, as compared to the relative protection given other privacy interests under the 4th and 1st Amendments 
· Supporters of the rationale say that the privacy protected is the most significant- the privacy of the mind( but then why only give protection to thought, beliefs, etc that would furnish a link in then chain of evidence needed to establish criminal liability?

(ii) This rationale says that the individual alone may determine whether and when to acknowledge responsibility for his actions .  
2) Perspectives on Police Interrogation
(a) Fred Inbau: Police Interrogation- A Practical Necessity
(i) Many criminal cases are only capable of solution by means of an admission or confession from the guilty individual or upon the basis of information obtained from the questioning of other criminal suspects- no matter how well the police investigate
· There are times when police interrogation may also lead to the release of the innocent from well-warranted suspicion
· Interrogation can get criminals off the street who otherwise would have gone free and perhaps repeated their criminal conduct
(ii) Criminal offenders ordinarily will not admit their guilt unless questioned under conditions of privacy, or for a period of, perhaps, several hours
· Privacy: 
· Think of telling a friend a secret- you would want to do this in a private area
· The same psychological factors, perhaps to a greater extent are present in a criminal investigation 
· Right to counsel: 

· Although the right to counsel should be provided at trial, providing the right to counsel for all police interrogations would hinder the interrogation process
· The legal profession should consider adopting the practice where counsel would say to his client at the time of arrest: “although you don’t have to say anything, my advice is that you discuss this matter with the police and tell them the truth; I’ll stand by to protect you from any harm or abuse.”
· This would be the only way that Inbau would say that counsel should be allowed at the time of arrest
(iii) In dealing with criminal offenders, and also with suspects who may be innocent, the interrogator must out of necessity employ less refined methods than are considered appropriate for the transaction of ordinary, everyday affairs by and between law-abiding citizens
· Although clearly a police officer does not have the best interest of a detainee in mind, he might resort to tactics such as sympathy for him, or patting him on the knee
· Prisoners may argue that such tactics are unethical, but from the prisoner’s point of view, any interrogation of him is objectionable if it “tricks” him into confessing( but we can’t ask the police to draw the line at no interrogation, so the police should be allowed to bend the rules a bit past what a person in regular society would do
· Prompt arraignment rule: any confession obtained during a period of unnecessary delay is not admissible in court
· Incongruity in this rule: it is lawful to arrest upon reasonable belief that the arrestee has committed the offense, but his guilt at time of trial must be proven beyond a reasonable doubt
(iv) Conclusion:

· The only tactics that should be forbidden are those that would tend to make and innocent person confess
· Police should be permitted to remain substantially free from politically inspired interference
(b) Yale Kamisar: Equal justice in the Gatehouses and Mansions of American Criminal Procedure
(i) The show in the gatehouse vs. the show in the mansion
· Police station = gatehouse; mansion = courtroom (w/ attorneys, etc)
· Why does the Constitution require so much in the courtroom but mean so little in the police station?
· Does the self-incrimination clause in the courtroom lead to more police interrogation?
(ii) Is the privilege checked at the gatehouse door?
· Two rationales that people give for applauding the show in the mansion without hissing the show in the gatehouse:
· The “no legal compulsion” tack: saying that the compulsion to testify means legal compulsion( the person being interrogated in the police station, unlike the person being interrogated in court, does not face the risk of perjury or contempt (for refusing to testify)
· Counterargument: Won’t many suspect assume that the police have a legal right to an answer?
· Counterargument: If the inference that people  don’t know they don’t have to talk to the police is unfair/ untrue, then why are the police so bent on preventing counsel from telling them what they already know?
· The “waiver” tack: argument is that a suspect who volunteers damaging information has waived his rights
· Counterargument: If the privilege is so easily waived, there is really no privilege at all
· Counterargument: Johnson v. Herbst (classic definition of a waiver) held that a waiver is “an intelligent relinquishment or abandonment of a known right or privilege.”( if this is so, then how can someone waive just by talking?
· Problem with both “no legal compulsion” and “waiver” tacks: If we expect the police to notify a suspect of the very means which may be used to frustrate them, we expect too much of even our best officers
(c) Joseph Grano- Confession, Truth and the Law
(i) Is there really a historical/ intimate connection between the self-incrimination privilege and the issues pertaining to the admissibility of extrajudicial confessions? (As the Miranda court posited)
(ii) The division of the investigative and adjudicative functions makes sense from a separation of powers perspective

· An investigation cannot be a trial

(iii) In most situations, the self-incrimination clause is an option of refusal, not a prohibition of inquiry

· So a grand jury may subpoena the target of its inquiry, and the target has the burden of invoking the privilege

(iv) There is an obvious kinship between the privilege and the voluntariness requirement

· Unless the 5th Amendment is read as a prohibition on all police questioning, it can be read in the context of police interrogation only as providing protection against involuntariness or coercion

(v) The possibility remains that coercion for 5th Amendment purposes should have a different meaning than coercion for due process purposes( involuntariness would thus have a different meaning under the two amendments

· The Miranda court took such an approach, because none of the prior due process voluntariness opinions sought to protect the suspect merely from the inherent pressures of custodial questioning( the Court there, however, did not answer why this would be so
C) The “Voluntariness” Requirement
1) The Interests Protected by the Due Process “Voluntariness” Test for Admitting Confessions

(a) In its early stages, the “due process” or “involuntariness” test appeared to have three underlying values or goals: Barring the use of confessions:
(i) (1) which were of doubtful reliability because of the police methods used to obtain them
· Desire to protect the integrity of the fact-finding process
· Probably primary basis for excluding confessions at first
(ii) (2) which were produced by offensive methods even though the reliability of the confession was not in question
(iii) (3) which were involuntary in fact (such as obtained from a drugged person) even though the confession was entirely trustworthy and not the product of any conscious police wrongdoing
(b) When cases involving more subtle psychological pressures started to appear- such as using prolonged interrogation techniques- it was no longer possible toe easily assume that the confessions extracted were unreliable as evidence of guilt; introduction of “police methods” test
(i) Ashcraft v. Tennessee (1944): The S. Ct. reversed a conviction where a confession was obtained after 36 continuous hours of interrogation
· There was less of a concern with reliability (as there had been previously) and more of a show of disproval of police practices which a majority of the Court saw as dangerous and subject to serious abuse
· Jackson, dissenting, saw a slippery slope: when would it be too long for police to interrogate?  This was later (20 years) decided in Miranda
(ii) Rochin v. CA (1952) (stomach pumping case): The Court stated that coerced confessions were constitutionally obnoxious not only because of their unreliability, but also under the Due process clause because coerced confessions “offend the community’s sense of fair play and decency.”
(iii) Spano (1959): “The police must obey the law while enforcing the law.”  
(c) In practice the “trustworthiness” and “police methods” standards for admitting confession often overlap 
(d) What are impermissible police methods?
(i) Use or threatened use of physical violence or the kind of protracted relay interrogation that occurred in Ashcraft
(ii) Hard to say that any particular interrogation tactic standing alone would be considered
(iii) Several examples on bottom of page 442
2) The Shortcomings of the “Voluntariness” Test

(a) The words voluntary and involuntary can be both too narrow and too wide
(i) Is any confession really voluntary in the sense that a confession to a priest to bare one’s soul is?
(ii) On the other hand, if a situation represents a choice between two alternative, both disagreeable, aren’t all confession really voluntary?
(b) As rationales for throwing out confessions evolve, it is becoming more doubtful that terms such as “voluntariness” and “coercion” are very helpful in resolving the issue.  
(c) Evidence of psychological or mental abuse can be hard to prove/ discover
(d) Local courts almost always resolved “swearing contests” in favor of the police
3) Stroble v. California: (SC 1952):  D was suspected of murdering a young girl.  A civilian saw him on the street and a police officer searched  D in a park by having him face a wall with his hands against it.  The officer may have “tapped” or kicked D’s feet to get them further apart after D moved them.  The officer then apparently took out a night stick and held it up to D, asking him if he knew what it was for.  The officer at some point slapped D with an open hand and knocked off D’s glasses.  In the car on the way to the police station D confessed to the crime.  He later confessed to the DA.  During the questioning at the DA’s office, D’s attorney was denied entry to the room where D was being interrogated.  D made five subsequent confessions to psychiatrists before going to trial and being convicted.  The Court held that the confession in the DA’s office was voluntary and therefore admissible
(a) Reasoning for why the confession in the DA’s office was voluntary:
(i) The events at the park with the officer occurred at least an hour prior to the confession in the DA’s office
(ii) There was no demand in the park that D implicate himself
(iii) No indication that the statement on the way to the DA’s office was involuntary
(iv) There was no pressure of unrelenting interrogation in the DA’s office( D answered questions readily
(v) The record shows that from the time of his arrest to the time of his trial D was anxious to confess to anyone who would listen- both before and after consulting with his attorney
· These confessions show that D wanted to “make a clean breast of his guilt.” 
(b) The Court seems to say that if the first statement was involuntary, then the subsequent statements are also inadmissible because they would be under the fruit of the poisonous tree or cat out of the bag rule. 
(c) Note that D did not object at trial to the admission of the confession in the park
(d) Debate about whether the police really slapped him around that much
(e) Douglas, dissenting, thought that the confession was inadmissible because D’s attorney was denied access to him; he then noted that the verdict would have to be set aside because the illegal confession had tainted the trial( this would be required no matter how many times he confessed or how good the rest of the evidence was.  
4) Spano v. New York: (SC 1959): D was suspected of murder and on the lam.  He called his long time friend, a young police officer, who told him to get a lawyer.  D turned himself in with an attorney, who told him not to answer questions.  D was questioned over the course of around 12 hours (in the middle of the night).  At one point the long time friend was sent into the interrogation room, and he was told to tell D that his job (the officer’s) was in trouble, talked about his kids, etc.  The friend did this four times trying to get D to confess, by the fourth time he confessed.  After he confessed he was taken back and forth into Manhattan on several bridges trying to figure out what bridge he had thrown the gun from.  Court found the confession involuntary because D’s will was overborne.  
(a) Reasoning why confession was involuntary:
(i) D had a history of emotional instability and was described as being a very nervous man
(ii) He was subjected to eight straight hours of questioning by at least 12 different men
(iii) The questioning was conducted throughout the night instead of during normal business hours( slowly mounting fatigue may have played a part
(iv) He asked for his lawyer and was denied
(v) Use of childhood friend( Court says this deserves mention in the totality of the circumstances
· What if they hadn’t used the friend? ( S says this may have tipped the balance the other way (to admissible)
(vi) The facts were considered in a post-indictment situation( this may have been dispositive
(vii) Note that the court uses a totality of the evidence approach 
(b) Court: The police must obey the law when enforcing the law
(c) Rule: When the intent of the officers is to extract a confession from the suspect (rather than to gather information), the confession obtained must be examined with the most careful scrutiny
(i) Here there had already been an indictment and there was an eyewitness to the shooting so it is clear that the police were just out for a confession/ statement
(ii) One of the concurrences should the scales should have tipped towards inadmissibility just on the basis of the fact that the interrogation was after the indictment
· Problem with this is that the government would just hold off on getting indictments 
(iii) Note that the Court, in FN 6, refers to a case where presumably the confession was voluntary even though it was after indictment( the Court distinguishes by pointing out that in that other case the indictment was for incest and the subsequent questioning and confession concerned a murder 
(d) Note that in this case there was no physical risk of harm to the suspect
(e) Note that in the setting of both Stroble and Spano, a fairly significant degree of coercion is OK.  
(i) Once you’re outside the courtroom setting, some degree of coercion/ pressure is OK( but it can’t be so much that it breaks the person’s will to remain silent.  
(f) Waiving a right: You can waive a right to remain silent but not other due process requirement
(i) When the Court says “voluntary,” its just a label for balancing competing interests
· Balancing the interest of a suspect not to be in an inquisitorial process/ not to give up information against himself vs
· The state’s interest in getting a confession 
· As more pressure on the suspect the more the scales tip 
(ii) Contrast due process balancing with the 5th Amendment( why no balancing there?  Eg you can’t compel at all.  
(iii) This case is a good illustration of how a balance is struck
5) HYPOS: 
(a) Hypo 1: Police used a dog (Kino)to track a suspect into the woods, the dog dragged the suspect out of a tree, the suspect yelled “get this dog off of me, you got me, I’ll never rob a bank again.”  Dog bites his neck and leg.  The police used the dog because they were concerned that he was armed and because he was hidden in the bushes.  The police called off the dog once he was in handcuffs.  Case is 763 F2d 302.
(i) The confession would probably be held admissible if the police were justified in using the dog.  
(ii) Note that there was no police misconduct
(iii) Page 440, note c: Police misconduct (good/ bad faith) irrelevant if police put suspect under truth serum without knowing the effects.  
(iv) So, same reasoning but different outcomes, why would this be so?  
· Kino (dog case): No problem with police misconduct, no problem with reliability, no problem with free choice
· Truth serum case: No problem with police misconduct, no problem with reliability, no problem with free choice
(b) Hypo 2: D had a vision that God told him to confess, so he flew to city where he committed murder, confesses, and leads the police to the evidence. (Colorado v Connelly, discussed below
(i) Court: The 5th Amendment is concerned with state action.
(ii) The argument was that by using the confession, the state was compelling him to be a witness against himself( didn’t fly in court because the first confession was voluntary
(iii) Think about
6) Note that the Court treats interrogation differently than plea bargaining- higher standard because of the integrity of the judicial system, but lower standard because of the back and forth with the prosecutor
7) Notes on the applicability of the voluntariness test:
(a) Note that the discussion in this section is purely historical of what the law was before Miranda
(i) Test was whether the person’s will was overborne
(b) Problems with the voluntariness test:
(i) No guidance to police( only know whether voluntary after the fact because it is a balancing test
· Pressure allowed the scales to be tipped
(ii) Built in contradiction because operationally police are getting conflicting messages
· Eg police want a confession but then can’t overcome the suspect’s will
(iii) Balancing- distortion, very subjective, discretionary, could also be invidious
(iv) Lying by police (swearing contest about the conditions of the interrogation
(v) Discrimination
(vi) All pressure bad
· For some people the balancing test was bad because it did allow some pressure
· Approach was causing systemic institutional problems
D) Fifth and Sixth Amendment Rights
1) Massiah v. United States: (SC 1964): C and D were arrested for drug smuggling.  They were both arraigned, assigned attorneys, and released on bail.  C decided to cooperate with the authorities, and transmitted by radio to police a conversation he had with D in C’s car where D made incriminating statements.  
(a) Rule: A defendant’s incriminating statements, obtained by agents in a post-indictment setting under the circumstances in this case, cannot be used by the prosecution against him at trial.  
(b) Reasoning: 

(i) Court quotes heavily from the Spano concurrence which said that the confession should have been inadmissible solely because the statements were obtained in a post-indictment setting
(ii) Our system of justice contemplates that to meet due process requirements, an indictment must be followed by a trial, in an orderly courtroom, presided over by a judge, open to the public, and protected by all the procedural safeguards of the law  
(iii) Only makes sense that a defendant guaranteed an attorney at trial should be guaranteed one under interrogation by the police in an extrajudicial setting( anything less might deny a defendant effective representation of counsel at the only stage at which legal advice and aid would help him
(c) (S) The result makes sense as a case of furthering a set of values linked to the adversary system, rather than values linked to coercion (nor pressure in this case

(i) Note that once you have an indictment the rule kicks in no matter how little coercion there was 
(d) Hypo: What if C had just decided to go talk to the police? ( No violation because no government action

(e) Hypo: What if the police question A after indictment and A gives up B’s name?  
(i) No violation of B’s rights.  Evidence would likely be allowed in against B because the standing rule would prevent B from claiming it had to be excluded.  

(ii) No violation of A’s rights because violation occurs at the introduction of the evidence at trial, not during the actual questioning
(f) Hypo: What if the police question A illegally after indictment and A says that he killed someone that is not the target of the investigation?

(i) You could also use statements by A against A that related to a different case

(ii) Eg Hoffa case when Parton went into meeting between Hoffa and attorney where they discussed jury tampering and the police opened up a new indictment against Hoffa where Parton testified.  No 6th Amendment problem as long as its being used in a case that’s not the present one.  
2) Escobedo v Illinois: (SC 1964): D was arrested for murder.  D had counsel from a prior arrest, and he was denied the right to speak with this attorney when he asked to do so prior to questioning.  D made incriminating statements that he likely would not have made with an attorney present (he implicated himself in the situation of the murder, which was bad for him under IL’s complicity law, which he did not know)
(a) Rule: When the process shifts from investigatory to accusatory, i.e. when its focus is on the accused and its purpose is to elicit a confession, the adversary system begins to operate and the accused must be allowed to consult with a lawyer.  

(i) This means that D has a right to an attorney before an indictment is returned

· Right attaches when the investigation is no longer a general inquiry and the suspect has been taken into custody

(b) Reasoning:  
(i) No system worth preserving should have to fear that if an accused is permitted to consult with a lawyer, he will become aware of, and exercise his rights.  If the exercise of constitutional rights will thwart the effectiveness of a system of law enforcement, there is something very wrong with that system.  
(ii) The fact that many confessions are obtained during the period between arrest and indictment points to its critical nature as a state when legal aid and advice are surely needed

(c) Dissent (Stewart):
(i) The right to an attorney should be after the commencement of judicial proceedings against him

(d) Dissent (White): 
(i) The statement was not compelled and the Court does not claim that it was.  He knew he did not have to answer the questions and did so anyway.  
3) Miranda v. Arizona: (SC 1966): Four consolidated cases( in each of them the suspect was interrogated without being told of his right to remain silent or to an attorney; the suspect confessed in each case within carrying amounts of time.  
(a) Rule: The prosecution may not use statements, whether exculpatory or inculpatory, stemming from custodial interrogation of the defendant unless it demonstrates the use of procedural safeguards effective to secure the privilege against self incrimination.  
(i) Reasoning: 
· Court looked at interrogation manuals( found that the police used trickery and psychological tricks to get people to confess

· The interrogation environment serves no purpose other than to subjugate the individual to the will of his examiner

· Although this may not be physical intimidation, it is equally destructive of human dignity

· Court looks at the “complex of values” of the self-incrimination clause, focusing on the “right of the individual to a private enclave where he may lead a private life” and the requirement that the prosecution “shoulder the load”( the complex of values indicate the respect a government must have for the dignity and integrity of its citizens

· The complex of values applies to informal questioning during in-custody interrogation because a person swept from his home into an unfamiliar police station ( the compulsion to speak may be even more in this setting than in a courthouse where there are neutral observers

· Counterargument: The 5th Amendment is supposed to protect from the trilemma of perjury, self accusation or contempt( there is none of that here so shouldn’t the 5th be limited to cases of formal compulsion?  (S)
· Court looks at the fact that England has a similar rule and the police still manage to be efficient
(b) Rule: What is custodial interrogation?:  Questioning initiated by law enforcement officers after a person has been taken into custody or otherwise deprived of his freedom of action in any significant way
(c) Rule: What procedural safeguards have to be taken?
(i) First, the Court notes that the safeguards in this opinion are not necessarily required( states and Congress may be able to come up with other ways to meet the constitutional requirements
(ii) Person must be told of his right to remain silent( courts may not analyze whether or not the suspect knew of the right even though he was not told of it
· Reasoning:  For those unaware of the privilege, the warning is needed to make them aware of it
· Reasoning:  The warning will tell him that his interrogators are prepared to exercise the privilege should he choose to exercise it
· Reasoning:  Analyzing who may or may not have known of the privilege based on age, education, etc can never be more than mere speculation 

(iii) The warning of the right to remain silent must be accompanied by the explanation that anything said can and will be used against the individual in court
· Reasoning:  Only by awareness of the consequences can there be any assurance of real understanding and intelligent exercise of the privilege
· Reasoning:  This part of the warning may make the person more aware that he is faced with a phase of the adversary system and that the people taking him into custody are not acting solely in his best interests

(iv) The suspect must be informed that he has a right to an attorney and that one will be appointed to him if he cannot afford one.  Failure to ask for a lawyer does not constitute a waiver.  
· Reasoning:  Need to assure that the individual’s right to choose between silence and speech remains unfettered throughout the interrogation  
· Reasoning: The presence of a lawyer will reduce the possibility of coercion and make sure that any statement given is accurately reported at trial 

(v) The suspect must be told that if he cannot afford an attorney one will be appointed to him

· Reasoning:  The warning would be hollow if the people most often subjected to interrogation- the indigent- did not realize that they too have the right to counsel  
(d) Rule: What happens after the warning has been given?:  
(i) If the individual indicates in any manner that he wants to remain silent, either before or during the interrogation, the interrogation must cease.  

· After he invokes his right to remain silent, any statement taken afterwards cannot be other than the product of compulsion

· Note that if the suspect has an attorney present, questioning may sometimes continue if there is no evidence of overbearing and the statements are free of compelling influence
(ii) If the suspect asserts that he wants the right to an attorney, he must have the opportunity to confer with one.  
(e) Rule: Waiver: If interrogation continues without the presence of an attorney and a statement is made, the government has a heavy burden to prove that the defendant knowingly and intelligently waived his privilege against self-incrimination and his right to retained or appointed counsel.  
(i) Note that a valid waiver may not be assumed from the silence of the accused after the warning is given or by the fact that a statement is given.  

(ii) The fact of a lengthy interrogation is strong evidence that the suspect did not validly waive his rights  

(iii) In the absence of a waiver, there is a conclusive presumption that inherently compelling atmosphere of police questioning compelled an answer.
(iv) A suspect may not be cajoled or tricked into giving a waiver
(v) Most important part of this case is that if the defendant chooses silence, all questioning must cease

(f) Rule: General on the scene questioning or a suspect volunteering information without an interrogation does not fall under this rule
(g) Summary: Has to be in custody, have to be warnings, has to understand them and he has to waive them.  
(h) The Court admits that the statements may not have been involuntary (p 466)
(i) It was never the case before Miranda that the 5th Amendment applied in interrogation settings( What did apply  was that the statement couldn’t be involuntary; this was more of a due process test, which allowed some pressure
(i) How do you get from compulsion in a legal sense to pressures that amount in a police setting to involuntariness?
(ii) Having decided that pressures can be formal (as well as informal) we move into Miranda land.
(iii) Court is not saying that the 5th Amendment prohibits taking advantage of people( have to frame it in terms of coercion instead of as taking advantage of suspects
(j) Harlan dissent: 
(i) The rule will not get rid of coercive tactics( those who lie to get people to confess will lie about warnings and waivers
· This means that the new rules do not serve due process interests

(ii) The new rules draw form quotation and analogy to the 6th Amendment, which has nothing to do with police interrogation
(iii) The Court wants to eliminate all pressure on a suspect, but the 5th Amendment has never required this 

(iv) The new rules will severely handicap law enforcement

(v) Analogy: interrogation is no less pleasant than having your home searched or having to stand trial, as can happen to innocent men with the use of a warrant supported by probable cause or an indictment
(vi) Although, as the Court points out, England places limits on interrogation, there confessions may be admitted if they are found to be voluntary under the common law test

(k) Dissent: White: 
(i) The Court does not use the language of the 5th Amendment to reach its conclusions( the Court has made new law rather than deriving it from existing sources  
(ii) The Court’s outcome doesn’t really make sense- an accused may blurt out a confession without knowing that he has the right to remain silent which would be admissible but if the police ask him one question (with no coercion) and he makes the same statement it is not admissible
(iii) If a defendant cannot answer the question “where were you last night?” without it being compelled, how can he answer the question of whether or not he wants to consult counsel or remain silent? (S also points this out)
(l) Hypo: What happens if the police start reading a suspect his rights and he stops the officer and tells him where the gun is?  
E) The Scope of Miranda
1) Overview:

[image: image1]
2) Waivers
(a) Exploiting a Criminal’s Ignorance or Stupidity: “Intelligent” Waivers vs. “Wise” Ones
(i) State v. McKnight: (NJ 1968):  If a defendant has been given his Miranda warnings and the coercion of custodial interrogation is thus dissipated, the waiver is not involuntary, unknowing, or unintelligent just because he misunderstood the significance of the facts against him or he thought that statements could not be used against him because they were oral.  A person does not need to understand the significance of having a lawyer in order to waive having one.  
(ii) Collins v. Brierly: (3rd Cir. 1974): “Intelligent” means that the defendant must know his options before deciding what suits his situation, it does not mean wise.  
(b) Implied Waiver: 
(i) Tague v. Louisiana (SC 1980):  A waiver is not established merely by showing that a defendant was given complete Miranda warnings and thereafter made an incriminating statement. 
(ii) North Carolina v. Butler: (SC 1979):  The holding in Tague does not mean that a waiver of Miranda rights will never be recognized unless specifically made after the warnings are given.  
· Rule: The question of waiver is not one of form, but rather whether the defendant knowingly and voluntarily waived his Miranda rights.  
· Rule:  Although silence in not enough to find a waiver, silence, along with a D’s understanding of his rights and a course of conduct indicating waiver, could possibly support a conclusion that the defendant waived is rights.  

· Brennan, dissenting, noted that the very premise of Miranda requires that any ambiguity be interpreted against the interrogator.  
(c) The intelligent and knowing test in practice: Mark Berger notes that in practice it appears that waivers seem to be accepted if the defendant has a general awareness of the right to remain silent and the right to counsel.  He proposes that the Supreme Court may not actually require the “intelligent” prong of the test if the “knowing” prong can be proven.  
(d) Should the Johnson v. Zerbst standard apply to Miranda waivers?  This standard is that the prosecution must establish “an intelligent relinquishment or abandonment of a known right” to show waiver of counsel at trial.  Although not explicitly adopted by the court, this case was cited in the same paragraph in Miranda that the Court discussed the heavy burden on the prosecution to show a waiver.  James Tomivicz maintains that the Zerbst standard should not apply to Miranda waivers because Zerbst has been watered down by other cases.  
(e) Qualified waiver: 
(i) North Carolina v. Butler: (SC 1979):  A suspect may refuse to sign a waiver but nonetheless refuse to talk( this is not necessarily a valid waiver BUT the Court rejects the state court’s view that nothing short of an express waiver would satisfy Miranda.  Court called the state rule inflexible.  Suspect may also have found to have waived if he says he won’t sing the waiver form but he does agree to give an oral statement.  
(ii) Connecticut v. Barret: (SC 1987):  D was advised of his Miranda rights three times and signed a paper that he had been advised of his rights each time.  He refused to give a written statement without counsel present but he made an oral statement that was used against him at trial.  The Court rejected the argument that D’s expressed desire for counsel before making a written statement served as an invocation of the right for all purposes.  
· Reasoning: D’s limited requests for counsel were accompanied by affirmative announcements of his willingness to speak with the authorities.  

· Reasoning: D ‘s intention were clear and they were honored( to conclude that he invoked his right to counsel for all purposes would be contrary to the plain meaning of D’s statement.  

· Reasoning: The fact that some might find D’s decision is irrelevant, as the Court has never said that a defendant’s ignorance of the consequences of his decisions makes those decisions involuntary.  

· Brennan, concurring, only concurred because he felt that the prosecution’s heavy burden to show a waiver was met by D’s trial testimony that he knew anything that he said could be used against him.  

(f) No actual requirement to get the waiver in writing( government still has the heavy burden of proving the waiver though.  
(i) S contends that this burden is meaningless and that the fact finder just has to be convincing when the police say that they read him his rights.  
(g) Hypo: D is charged with rape and he agrees to talk.  Are his statements admissible if the police don’t tell him that the victim has died?
(i) Argument is that suspect is not knowingly waiving his privilege because he didn’t know it was a capital. Death case
(ii) With express deception a waiver would be invalid
(h) Hypo: A and B are arrested and put in waiting room with a secretary.  A is taken in to be interrogated( he denies everything.  The B is interrogated and he denies everything as well.  When B is being interrogated an officer brings the secretary into the room with B.  Secretary comes back out and starts typing( she asks A how his name is spelled.  A then goes back in thinking that A has confessed and he incriminates B but obviously knows enough about the crime to implicate himself, too.  Are A’s statements admissible?
(i) Would anything change if the police lied and said that B had confessed?
(ii) Note that courts have drawn a line between explicit and implicit deception( with explicit deception the waiver is not knowingly/ voluntarily given.    

(i) Hypo: C has been arrested.  Police says “I’m your friend, you can trust me.”  Under current law this is admissible.  
3) Custody
(a) Whose point of view should custody be from?  Form the suspect’s point of view?  I.e. did he think he was in custody?  Problem with this is that Miranda rules are designed to give guidance to the police, not suspects
(b) Custody vs. Focus
(i) Footnote 4 of Miranda was confusing at first, as it suggested that Miranda warnings would be required when an investigation focused on the accused( the more likely explanation is that the Court wanted to maintain continuity between recent precedent (Escobedo), as “custody” and “focus” are very different things.  Miranda actually marks a new start in describing the circumstances under which constitutional protections first come into play.  
(ii) Note that in Hoffa, the Court says that there is no constitutional right to be arrested once the police have probable cause to make an arrest (quote was not in the Miranda context).
(iii) Beckwith v. United States: (SC 1976):  Rejects the focus test as understood at the time of Escobedo; says that Miranda eliminated Escobedo package of rights for the suspect.  
· Rule: For Miranda purposes, “focus” is questioning initiated by law enforcement officers after a person has been taken into custody or otherwise deprived of his freedom of action in any significant way( i.e. Miranda narrows the test for when the rights will kick in
· The Court rejected the defendant’s argument that he was the focus of an investigation when his case was assigned to the intelligence division of the IRS, so when agents questioned him in his home he should have been read his rights.  
· Essentially this case gets rid of the focus test from Escobedo that 6th Amendment right to counsel attaches when you are the focus of an investigation.  
· Note, however, that Massiah is still good law and custody is note necessary for the 6th Amendment to attach( the specific formulation in Escobedo is just not particularly relevant.  
· Note that the Miranda right to counsel is not the same as we think of in 6th Amendment right to counsel.  
(iv) Sainsbury v California: (SC 1994):  Rule: An officer’s subjective and undisclosed view concerning whether the person being interrogated is a suspect is irrelevant to the assessment whether the person is in custody.  Reasoning: Unless they are communicated to the person being questioned, an officer’s evolving but unarticulated suspicions do not affect the objective circumstances of an interrogation or interview, and thus cannot affect the Miranda custody inquiry.  
(c) What Constitutes Custody or Custodial Interrogation?  
(i) Difficulties with Miranda have arisen primarily in situations involving interrogation on the street.  Most courts hold that absent special circumstances such as arresting a suspect at gunpoint or forcibly subduing him, police questioning on the street, in a public place, or in a person’s home is not custodial.  
· Note: Special circumstances: 
· Special circumstances might include a hostage situation where a police negotiator talks to a suspect barricaded in a room through a cell phone.  See fn a page 495.  

· Another example: Orozco v Texas (SC 1969), where D was questioned by officers in his bedroom at 4 in the morning ( the Court said this was custodial interrogation.  
(ii) Oregon v Mathiason: (SC 1977):  Court held that questioning in a stationhouse was not custodial under the following circumstances:  D agreed over the phone to meet the officer in a convenient place, the stationhouse two blocks from his apartment.  When he got to the stationhouse, the officer told him he was not under arrest and that he wanted to talk to him about a burglary.  The Court held he was not being subject to custodial interrogation when he confessed a few moments later.  The logic is that the police dominated atmosphere is not bearing down on the suspect.  
(iii) California v. Beheler: (SC 1983):  Court held that Mathiason could not be read as narrowly as to only include suspects who went to the stationhouse unaccompanied by an officer.  Here, D agreed to accompany police to the stationhouse after a murder weapon was found in his backyard (he said someone else put it there).  He agreed to talk about the murder at the stationhouse and made incriminating statements without being read his rights.  The court held that the situation was not custodial interrogation.
· So rule appears to be that you’re not in custody unless the police tell you that you can’t leave and they sweep you from your familiar surroundings.  

· What is troubling about the outcomes in Mathiason and Beheler?  

· Suspect doesn’t necessarily know that the police aren’t going to let him leave
(iv) Berkemer v. McCarty: (SC 1984): Roadside questioning of motorist detained to a routine traffic stop does not amount to a custodial interrogation.  
· Reasoning: The stop is temporary and brief (most detentions last only a few minutes).  
· Reasoning: Its in public, which is different than a stationhouse interrogation( the suspect is not at the complete mercy of the police.  
· Court analogizes these stops to a Terry type stop rather than a formal arrest.  
4) Interrogation
(a) What Constitutes Interrogation? 
(i) Rhode Island v. Innis: (SC 1980): Case with the hidden shotgun; police were in the car with the suspect and they started talking to each other about how there was a school for handicapped children nearby and how they were afraid that a handicapped child might find a hidden gun and hurt himself.  D interrupted the conversation and said that he was afraid of what might happen to a handicapped child so he showed them where the gun was.  
· Rule: Miranda safeguards come into play wherever a person in custody is subjected to express questioning or its functional equivalent.  
· Rule: It is possible for techniques of persuasion that do not amount to direct questioning, can, in a custodial setting, amount to an interrogation.  Examples: reverse lineup where D is identified as the perpetrator of a fictitious crime.  

· So the definition of interrogation can’t just be that the police are directing words towards the suspect

· Rule: Interrogation must reflect a measure of compulsion above and beyond that inherent in custody itself.  

· Rule: The definition of interrogation can extend only to words or actions on the part of police officers that they should have known were reasonably likely to elicit an incriminating statement
· The latter part of this rule is read from the perceptions of the suspect, rather than the objective intent of the police.  

· Extends only to words or actions that the police should have known were reasonably likely to elicit an incriminating response because the police cannot be held accountable for the unforeseeable results of their actions or words.
· FN 7: Intent by the police is not irrelevant, though, because it may have a bearing on whether the police should have known that their words or actions were reasonably likely to evoke an incriminating response( i.e. if officer intends to evoke an incriminating response it is likely he knew that it was reasonably likely that what he said or did would  evoke an incriminating response.  
· What does this footnote really mean though?  After all, the probabilities are the same regardless of the intent of the police
· Eg if a statement is 6.2% likely to elicit an incriminating response, how does the likelihood change just because the officer intended to elicit such a response?  

· This FN might be driving at situations where the likelihood of eliciting incriminating statements is 51% because eg Innis has a special reason to not want handicapped children harmed( then police intent might be relevant
· Can think of intent being relevant in a two prong situation:
· 1) Reasonable likelihood of eliciting...?

· 2) Due care/ negligence of police

· If you first got to prong 1 and there is a reasonable likelihood of eliciting incriminating statements, then intent of the police might be relevant

· Any knowledge the police may have had about the unusual susceptibility of a suspect to a particular form of persuasion might be an important factor in determining whether the officer should have known that his words or actions were reasonable likely to elicit an incriminating response from the suspect.    
· Rule: Can look at the case as two prongs:
· Prong one: Direct questioning = interrogation

· Prong two: Indirect questioning = interrogation only if reasonably likely to elicit an incriminating response

· Case says that there are no 5th Amendment problems until there is compulsion  

· Reasoning: Why was there no interrogation in this case?:

· First prong of “interrogation” not met( no express questioning and suspect was not subjected to the functional equivalent of questioning
· Nothing to suggest that the officers knew or should have known that the conversation was reasonably likely to elicit an incriminating response.  
· Nothing in the record to show that the officers knew that the suspect was particularly susceptible to the safety of handicapped children.  

· How is this different from Brewer (below)?  The Court says that Brewer rested solely on 6th Amendment grounds, whereas this case rested on 5th Amendment grounds.  If the meaning of interrogation is even apt in the 6th Amendment context, the definition of interrogation in the 5th Amendment context does not necessarily apply to the 6th Amendment context (FN 4).  
· Note that the test itself produces weird results and the Court doesn’t always use it( the Court will use it to say “this is the definition of interrogation. ( (S) thinks the real rule is whether the conduct is likely to be perceived by the suspect as an official demand for information (so the express vs nonexpress questioning line may not really be there( see eg “dream” hypo below).  
(ii) Arizona v. Mauro: (SC 1987): Court held that it is not interrogation for the police to accede to the request of defendant’s wife, also a suspect in the murder of their son, to speak with D.   was being held in a room where a tape recorder had been placed in plain sight, and he had asserted his right to counsel.  He made incriminating statements; a police officer was present.  
· Reasoning: There is no evidence the officers sent the wife in for the purpose of eliciting incriminating statements.  

· Reasoning: Doubtful that a suspect, told by officers that his wife wanted to speak with him, would felt that he was being coerced to incriminate himself in some way.  
· Reasoning: Must remember the purpose of Miranda: to prevent officers form using the coercive nature of confinement to extract confessions that would not have been given in a noncoercive environment.  

· Dissent: Maintained that because the police set up a confrontation between D and his wife at a time when they knew the conversation was reasonably likely to produce an incriminating statement, the police interrogated him.  

· Hypo: What if D had not known that the police were present?  What if the wife was acting as an agent?  See Illinois v Perkins.  
(b) The Jail Plant Situation; Surreptitious Interrogation
(i) Illinois v. Perkins: (SC 1990):  The Court found that there is no custodial interrogation when an agent disguises as a fellow prisoner induces the suspect to make incriminating statements.  
· Rule: Miranda warnings are not required when the suspect is unaware that he is speaking to a law enforcement officers and gives a voluntary statement
· Reasoning: The coercive element is lacking because coercion is determined from the point of view of the suspect( when he considers himself in the company of cellmates and not officers, there is no police setting for him to fell coerced.  
· Detention (of suspect) does not warrant a presumption that the use of an undercover agent to speak with an incarcerated suspect makes any confession obtained involuntary.  

· Court found that there was also no 6th Amendment right attached because he had not yet been indicted (Massiah).  

· Marshall, dissenting, argued that Miranda was aimed at getting rid of any coercive police tactics.  
(c) Hypo: A suspect is arrested for suspicion of swallowing packed cocaine.  He is put in the room where there is a magazine article about the dangers of swallowing drugs.  When the police come back the suspect tells him he swallowed drugs and he needs help getting them out.  Interrogation?  

(i) The court found no interrogation under Perkins (lack of police dominated atmosphere)

(d) Hypo: D was arrested and taken for finger printing.  He said “its like a bad dream.”  The officer said “what do you mean?”  D replied “to shoot a man six times and still see him get up.”  

(i) The was certainly a direct question
(ii) Both this and the drug hypo fall into Innis but not interrogation( so is the real rule of Innis whether or not the defendant perceives a demand for information coming from the police?  
5) What Constitutes an Invocation of Miranda Rights?: Fare v. Michael: (SC 1979):  The Court held that a juvenile’s request to see his probation officer was not a per se invocation of a suspect’s Miranda rights.  
(a) Reasoning: The per se aspect of Miranda is based on the role the lawyer plays in the adversarial system of criminal justice( this distinguishes the lawyer from a clergyperson, parole officer, or close friend.  
(b) Marshall, dissenting, noted that Pos have a statutory duty to protect the interests of minors, and proposed the rule that Miranda requires that interrogation cease when a juvenile requests an adult who is obligated to represent his interests.  
6) The Scope of Second Level Miranda Safeguards- The Procedures that Must be Followed When Suspects do Assert Their Rights- and the Distinction Between Invoking the Right to Remain Silent and the Right to Counsel
(a) The procedures that must be followed after an assertion of Miranda rights depends on whether the person asserted a right to remain silent or a right to counsel.  
(b) Invocation of the right to remain silent: Michigan v. Mosley: (SC 1975):  D invoked his right to remain silent but not his right to an attorney.  Two hours later, he was questioned for an unrelated offense and advised of his rights again( this time he waived his right to remain silent and made an incriminating statement.  The Court held the statement admissible.  
(i) Rule: The admissibility of statements after a person has asserted the right to remain silent depends on whether the right to cut off questioning was scrupulously honored( the Court finds that it was here  ( totality of the circumstances test
· Reasoning: The second round of questioning focused on a crime of a different nature and different in time and place from the other occurrence.  
(ii) Minimal requirements of Miranda upon invocation of the right to remain silent thus seem to be (1) immediately ceasing interrogation, (2) suspending interrogation for a significant period, and (3) giving a new Miranda warning when the second interrogation session starts.  
(c) Invocation of the right to an attorney: 
(i) Edwards v. Arizona: (SC 1981):  D invoked his right to counsel and was requestioned about the same offense the next day( he then waived his right to counsel and made incriminating statements.  The Court found this statement inadmissible.  
· Rule: Once a suspect has invoked his right to counsel he may not be subjected to further interrogation until counsel has been made available to him unless he himself initiates further communication, exchanges, or conversations with the police.  
(ii) Arizona v. Roberson: (SC 1988):  The Court fount that the Edwards rule applies even if the second crime the suspect is interrogated about is a distinct crime than the one he invoked his right to counsel for when being questioned about it.  
· The Court attached no significance to the fact that the officer who conducted the second interrogation did not know about the original request for counsel( this point led to Kennedy’s dissent that even officers from other jurisdictions would be stopped from questioning the suspect.  
(iii) Expansion of Edwards: Minnick v. Mississippi: (SC 1990): D invoked his right to counsel, met with an attorney, and then was requestioned without his lawyer present.  The Court held his incriminating statements in the second interrogation inadmissible.
· Rule: When counsel is requested, interrogation must cease, and officials may not reinstate questioning without counsel present, whether or not the accused has consulted with his attorney.  
· Reasoning: A single consultation with an attorney does not remove the suspect from persistent police attempts to persuade him to waive his rights
· Reasoning: This case makes clear that consultation alone is not always effective in instructing the suspect of his rights.  Here, for example, D might have thought that not signed a waiver of his rights may have meant that statements could not be used against him( having an attorney present could have dispelled that incorrect belief
· Counterargument: (Scalia, dissenting): Edwards and Miranda rested on the assumption that a suspect when first questioned would be ignorant of his rights, this would not be so after consultation with an attorney.  
· Reasoning: Preference for a bright-line rule that conserves judicial resources that would otherwise have to be used to determine voluntariness.  

· Counterargument: (Scalia, dissenting): Although clear rules are desirable, only to the extent of the authority that the Court actually has

· Scalia, dissenting, based his dissent on the belief that police conduct during custodial interrogation is not as harsh and abusive as the majority contends

(iv) Hypo: D is arrested for burglary( no judicial proceedings have begun.  

· If D invokes the right to counsel can police interrogate him?  (Not under Roberson
(d) Why the difference between invoking for silence and for counsel?  As a practical matter hard to see why there should be a difference because when the perpetrator invokes a right he doesn’t necessarily invoke one over the other just because he chooses certain words.  
F) The Sixth Amendment Right to Counsel
1) Brewer v. Williams (Williams I): (SC 1977): “Christian burial speech” case.  D had a lawyer both in Des Moines, where the girl was killed, and in Davenport, where he conferred with an attorney after being arraigned (and where he turned himself in).  On the drive from Davenport to Ames, D did not express any willingness to be interrogated without an attorney.  The officer knew that D was religious, and he addressed him as Reverend when giving him the Christian burial speech.  The officer never really asked him to say where the body was, it was more of “something for D to think about.”  The Court found the fact of leading the officers to the body inadmissible on 6th Amendment right-to-counsel grounds.  
(a) Rule: Once adversary proceedings have commenced against an individual, he has a right to legal representation when the government interrogates him.   (FN form ed- did Justice Stewart really mean “deliberately elicit” instead of “interrogate”?)
(b) Rule: Waiver of the right to counsel requires not merely comprehension of the right to have counsel but also actual relinquishment of that right.  
(i) Reasoning for why he did not relinquish his right: His statements in the car that he would tell the while story after consulting with his attorney in Des Moines were the clearest expression that he desired the presence of an attorney before any interrogation took place.  However, even before making these statements, D had effectively asserted his right to counsel by having secured attorneys at both ends of the trip who made it clear to police that he was not to be interrogated. 
(c) The Court notes that it is not holding that it is not possible for D to have waived his rights under the circumstances of this case, it is merely saying that he did not waive his rights.  
(d) Burger, and White, dissenting, both seem to imply that the waiver was valid.  Burger notes that an other wise valid waiver should not be brushed aside just because an attorney was not present, as “constitutional values are personal.”
(e) Blackmun, dissenting, objects to the majority’s characterization that the officers deliberately sought to extract information from D when his attorney was not present.  He notes that the police did not deliberately seek to isolate him, that the officer’s sole purpose was not to find incriminating evidence (b/c police were not even sure she was dead( wanted to see if they could still find her alive), and that not every attempt to elicit information should be considered tantamount to interrogation.  
(f) Hypos: 
(i) What if the only change was that the news came on and the weatherman said the same thing as the cop said in the real case? ( no intent

(ii) What if after the report the officers looked at each other, raised their eyebrows, and said “huh” to each other?  ( would depend on their intent 

(iii) What if the officers had put the announcer up to it?  ( once again need intent

(iv) What if this happened pre-Miranda? ( not police conduct
2) 5th vs 6th Amendment rights:  
(a) How does the Brewer case differ from Innes?  Why was there interrogation here (as stipulated by all parties) but not in Innes?
(i) Under Miranda analysis the question is what constitutes interrogation.  ( likelihood of getting a response was higher in Brewer than in Innes.  
· In Miranda the big issue is the pressure on the suspect
(ii) This statement would likely have been suppressed on 5th Amendment grounds if the facts had arisen before arraignment/ before formal judicial proceedings.  
(iii) What would have happened if the facts in Innes had occurred after arraignment?
· Once you move into the 6th Amendment the definition of interrogation is different than in Innes.  Why?  Different underlying policies.  
· 6th Amendment definition of interrogation focuses more on the intent of the officers.  
· In Innes, the factual judgment of the officer’s intent is harder to tell
· Final answer: Both Brewer and Innes likely would have come out the same way if the circumstances had been flipped with the Miranda/ Massiah rights at issue.  
· In theory, though the results could change if the officer in Innes admitted his intentions
(b) Miranda vs. Massiah
(i) Miranda: Custody plus interrogation
(ii) Massiah: Judicial proceedings plus deliberately elicit
3) Passive vs. Active Secret Agents
(a) United States v. Henry: (SC 1980): Applying Massiah, the Court found inadmissible statements made to a cellmate (a secret agent) who had not questioned D about the crime but who had some conversations with D.  (D had been indicted and appointed counsel).  
(i) Reasoning: The informant was not a passive listener because he did have some conversations with D.  
(ii) Reasoning: The informant intentionally created a situation likely to induce D to make incriminating statements.  
(b) Kuhlmann v. Wilson: (SC 1986): D was arrested and arraigned before being putting in a cell with a secret agent (SA).  Without prompting, D told the SA the story he had told the police, which the SA told D didn’t sounds very good.  D did not change his story until after his brother visited him two days later, when D told the SA that he had killed the dispatcher and not just witnessed it.  The Supreme Court held the statement to be admissible.  
(i) Rule: D must demonstrate that the police took some action, beyond merely listening, that was designed to deliberately elicit incriminating remarks.  
(ii) Reasoning why there was no deliberate eliciting of incriminating remarks:  
· The SA at no time asked D about the crime and he only listened to D’s spontaneous and unsolicited remarks.  
· The fact that Lee said that the statement didn’t sound good is not enough to turn the case the other way.  
(iii) Is it possible that Kuhlmann is overruling Henry?  
· Henry seems to take deliberately eliciting as going to some sort of negligence standard
· Perhaps in Henry the informant really did take affirmative steps( case is seen as a presumption that with an empty record and paid informants there is a presumption that the statements were deliberately elicited.  
· Kuhlmann, unlike Henry, has more of a record.  
(iv) Brennan, dissenting, noted that the SA’s remarks encouraged D to talk about the crime by talking about the subject for several days.  This helped the SA develop a relationship of camaraderie with D.  
(c) For 6th Amendment proposes, why should it really matter if the agent is passive or not?  
(d) Putting an Ear in the Cell vs. Putting a Voice in the Cell:  How much can the informant talk to D without being more than an ear in the cell?  Doesn’t talking to him over the course of a few days give him some sort of relationship of trust with the defendant?  
(e) Are the Courts Asking the Wrong Questions in Secret Agent Questions?  Is the True Issue in These Cases Privacy?: 
(i) Richard Uviller argues that there should be distinction between placing the agent there and taking the risk that your friend will turn against you.  Argues under the 4th Amendment guarantee of privacy.
(ii) James Tomkovicz counters that if the 4th Amendment were the real background for these cases then Massiah would have come out very differently, because the 4th Amendment cars unreasonable searches but Massiah is an absolute bar.  
(f) Private Citizens vs State Agents: James Tomkovicz: Criteria that might make a private citizen a state agent: an agreement with police, source of the informant’s motivation, benefits accruing to the informant, and the role of the police in putting the private agent near the defendant.  
(g) Note that this is another distinction between 5th and 6th Amendment rights( in jailplant situations, statements are admissible under Miranda but not under Massiah
(h) Hypo: The police put D in solitary confinement for three weeks and then put him in a cell with a recording device.  Is this interfering with the adversarial process?
(i) Note on recording devices in general: One of the problems with informants is not just whether he was eliciting but also whether D really said what the informant said he did (especially since informants tend to work on contingencies).  ( A recording device would help alleviate this problem, especially because shouldn’t our main care be whether someone is actually guilty or not.  
(i) Hypo: D and accomplice (A).  D has a lawyer but A doesn’t.  A and D are in a cell together.  A makes a statement and D testifies about the statement.  
(i) If D is not an undercover agent the statement would be admissible
(ii) Post arraignment this is like Henry if D become a paid informant.  
(iii) What if A asked for an attorney (pre arraignment) but hadn’t had a chance to call Legal Aid yet?  
· Miranda right to counsel is triggered by custody plus interrogation( this is not interrogation.  
(iv) What if A became the informant?  Once D has asserted a right to counsel police can’t interrogate him( but this is not interrogation( so pre arraignment everyone is screwed.  
4) The Right to Counsel for Related Offenses (After the Right to Counsel has Attached): Texas v. Cobb: (SC 2001): D was assigned counsel for a burglary charge.  While in custody he waived his Miranda rights and confessed to the murders of the woman and child in the home he was suspected of burglarizing.  The Court held the statements about the murder admissible.  
(a) Rule:  When the 6th Amendment right to counsel arises, it is offense specific, even if the crimes being questioned about are factually related to a charged offense.  
(i) The test to see if there is more than one offense is if one of the provisions requires proof of a fact that the other does not.  
(b) Reasoning:
(i) A suspect must still be apprised of his right to have counsel present before being interrogated under Miranda
(ii) The Constitution does not negate society’s interest in the ability of the police to talk to witnesses and suspects, even those who have been charged with other offenses.  
(c) Breyer, dissenting, argues that the rule could be twisted because there are no many different types of offense that suspects can be charged with under different fact patterns. 
(d) On the basis of this case would Roberson have to come out differently?  Maybe not because there he had actually invoked his right to counsel( i.e. 5th Amendment issue there vs 6th Amendment issue here.  
(i) In other words, 5th Amendment is not offense specific but the 6th Amendment is.  Similarly, setting up a jailplant does not implicate 5th Amendment issue but it brings up huge 6th Amendment issues.  
5) Should Massiah be Overruled?  (Sherry Colb):
(a) Why the distinction between pre indictment and post indictment?
(b) Although Massiah brings up valid concerns about the harm the defendant can do by making statements, doesn’t this apply equally pre-indictment?  
(c) Cobb court should have gotten rid of Massiah and let Miranda protect suspects by itself.  
G) Voluntariness
1) When is the Voluntariness Test Still Relevant?
(a) The admissibility of statements given after a valid waiver of Miranda rights must be determined on the basis of the voluntariness test.  ( The majority of criminal defendants waive their rights.  
(b) S: Voluntariness test is also important when:

(i) Suspects not in custody are questioned by the police
(ii) When suspects in a custody-like situation are questioned by private citizens

(iii) When the prosecution seeks to use a confession to impeach a defendant’s testimony at trial or to use the fruits of the confession (eg a  murder weapon) but not the confession itself
(c) Doesn’t any confession pretty much result from deception because it is really never in D’s interests to confess.  
2) What Kinds of Trickery Can the Police Employ After A Suspect Has Waived His Rights?
(a) Note that although Miranda discussed with distaste the tactics used by police during interrogations, the case did not hold that evidence obtained from such techniques would be inadmissible.  
(b) Miller v. Fenton: (3rd Cir. 1986):  D signed a waiver of his rights and then confessed to the murder.  Court concluded that under the totality of the circumstances the confession was voluntary.  
(i) Reasoning that Court found the confession voluntary/ no overborne will:
· Age (32), high school education( suggest someone more resistant tot interrogation than someone weak minded, younger, or with less education.  

· D had proper experience with the legal system and said this had made him wary of policemen.  

· It appears that the cause of the confession was that D wanted to make a clean breast of it, not that he felt coerced.  

· Interrogation lasted less than an hour

(ii) Statements that could be see as misrepresentations and the court’s response:
· She just died (fact that he said she was still alive didn’t really matter because D didn’t say anything then( misrepresentation was corrected before the confession)
· Court: a lie must be taken into account with the totality of the circumstances
· Not an adversarial role

· I’m your friend
· Court: D made statements during the interview that he knew it was a police interrogation and not a conversation with a friend.  

· Out of the criminal justice system( we can help you because you’re sick, you’re need help( could be read as a statement that they wouldn’t prosecute.  

· Court said that psychological ploys may play a part in D’s decision to confess, and that as long as the decision is the product of a suspect’s own balancing of competing considerations, the confession is voluntary.  

· Court:  The detective never actually said that D would not be prosecuted

· Court: Detective said that HE thought that D wasn’t responsible and was sick( not necessarily a reflection of what the state thinks 

(iii) Case shows the continuing reassessment of Miranda and its values.  
(c) Should Trickery In Obtaining Confessions Be Barred?
(i) Types of trickery/ different tactics:
· Say its in D’s best interests to confess
· Lie detector/ fingerprint( police are actually lying about the evidence( once the police do this, Ds are more likely to start making up stories to explain the false evidence( eg my fingerprints are on it because I was there but I didn’t do anything when D wasn’t actually there
(ii) A Stanford L Rev Note argues that police trickery should be defined as a material misrepresentation of act and should be barred because it gives the prosecution an unconstitutional advantage over the defense.  
(d) Drawing a Line Between Extensions of Sympathy and Implied Promises of Leniency
(i) Argument that implied promises of leniency should be barred because they are likely to be deceptive during the interrogation phase

(ii) Same author argues that expressions of sympathy should be allowed because a pose of sympathy is not overbearing or coercive, nor is it likely by itself to encourage an innocent person to provide a confession
(iii) Problem- hard to draw the line between the two.  
(e) How Should the Law Respond to Empirical Data on Interrogation Tactics?
(i) Study that threatening  suspect with harsh punishment if he does not confess or promising leniency if he does is likely to induce false confessions.  
(f) Distinguishing Amongst Different Kinds or Trickery
(i) Should some kinds of trickery be prohibit and others not? 

(ii) Eg prohibit those shown to produce false confessions?  
(g) False Verbal Assertions by the Police vs. Fabrication of Scientific Evidence
(i) Before the above studies came out, a Florida court held that fabrication of evidence should be enough to throw out a subsequent confession.  Why?  Because the manufacturing of documents by police offends our traditional notions of due process, and because they look authentic
(h) Offering to Protect a Prisoner from Physical Harm at the Hands of Other Inmates
(i) Arizona v. Fulminate:: (SC 1991): D was in jail for an offense (convicted).  A jailplant acting as an organized crime figure said that he heard that D had killed his stepdaughter (D was a suspect).  The JP offered to protect D from other inmates over the suspected murder if he told him the truth about the murder.  The SC held that the subsequent confession to the JP was coerced.  
· Totality of the circumstances:
· D was an alleged child molester, which put him in danger from other inmates

· The JP knew that D was getting rough treatment from the other guys( D confessed in direct response to an offer from protection
· The confession was obtained as a direct result of extreme coercion and was tendered in the belief that D’s life was in jeopardy if he did not confess.  

· Rule: The issue of voluntariness is a legal, question, not a factual one.  

(ii) Hypo: What if a jailplant actually threatens violence (rather than protection)( would be coerced because not a free choice

(iii) Hypo: What if the jailplant is not a state agent?  (And not paid by police)?
· One court held tactics rendered the confession involuntary and thus inadmissible( BUT, after Colorado v Connelly this is probably wrong because if influence not coming from state factors there is nothing to deter.  
· So general rule is that if the person eliciting the confession is not on the police payroll, the voluntariness test is irrelevant.  
(i) Misrepresentation HYPO: B told the police that her husband had confessed to an unsolved murder, saying that he was worried that God would not forgive him( police picked him up and talked to him for three hours about salvation, etc.  Admissible? 
3) Colorado v. Connelly: (SC 1986):  Case with flying to Denver and telling a police officer without prompting that he had killed somebody.  He led police to the body after waiving his Miranda rights.  He argued that the confession was involuntary because he was suffering from a mental disease which makes people feel they have to do whatever the voice in their heads tells them to do( the voice told him to go to Denver and confess.  Court held that the confession was admissible.  
(a) Rule: Absent police conduct causally related to a confession, there is no basis for concluding that a state actor has deprived a criminal defendant of due process of law.  
(b) Rule: Although a person’s state of mind may be relevant in considering an individual’s susceptibility to police coercion, the confessant’s state of mind alone does not conclude the due process inquiry.  
(c) Reasoning: D’s proposed rule would require police to determine a D’s motivation for speaking or acting as he did even though there would be no claim that governmental conduct coerced his decision.  
(i) Basically the Court’s reasoning rests on deterrence ( excluding the confession would have no deterrent effect.  Premise of case its that the introduction of evidence at trial is not the most important( police misconduct is what is most important 
· A counterargument is that this fails to take justice into account, and lets the rationale of due process shape the content of due process. 
(d) Reasoning: The fact that he was not acting with free will was separate from police misconduct
(e) Is there any reason for concern about the confession?  What about reliability?  The only focus is on police conduct
(i) The majority does note that any reliability concerns should be addressed by the state in evidentiary rules and was not a constitutional requirement
· The dissent focuses on reliability, finding that establishing reliability is particularly important because the fact of the confession so strongly tips the scales against the defendant.  
(ii) Is there any way to argue for a broader rule?
(iii) Focus is on a situation where the coercion is internal (within a person’s mind)
(iv) Does/ should the due process clause have any relevance?  
· Shouldn’t trials be conducted in a fundamentally fair way/
· 4th, 5th, and 6th Amendments are seen as specific rules for police conduct
· One branch of the 14th Amendment is voluntariness
· 14th Amendment brings up proof beyond a reasonable doubt.  
(f) How is the case different from Townsend (truth serum case)? 
(i) Here the Court could have said “state action” in Townsend vs no state action here( would have been a very narrow holding
4) Chavez v. Martinez: (SC 2003): D had been shot and an officer was asking him questions such as “do you think you’re going to die?”  At one point D admitted taking a gun from an officer and pointing it at him.  Charges were never brought against D but he brought a § 1983 action against the officer, saying the officer had violated his right not to be compelled to be a witness against himself.  The Court held there was no relief.  
(a) Reasoning:  D was never made a witness against himself and exposed to the trilemma of self-accusation, perjury, or contempt.  
(b) Reasoning: No violation of due process rights
(c) Reasoning: D was in fact a witness, and it was important for the police to question him  
(d) Rule:  Court refuses to say that freedom from unwanted police questioning is a right so fundamental that it cannot be abridged absent a compelling state interest.    
(e) Does police misconduct come in at all?  No because statements not admitted at trial  

(i) Even if the police were the ones that shot him, not misconduct if done in self protection (remember case with Kino the dog?)

(ii) Thomas plurality would have allowed them to use the statement.  
(iii) Hard to freeze the frame at one point and say that the police went too far( may also be why he couldn’t sue under a Due process theory  
(f) Note that it was a plurality opinion but the result was that he couldn’t sue.  
(g) Court: It was coercive enough to bring up 14th Amendment concerns but not violate the Constitution until introduction at trial.  
(h) Focus is not on police misconduct but on guilt vs innocence( is this consistent with Connelly?  

(i) Once Chavez says that the concern is with the rules of evidence how can concern in Connelly be police misconduct?  
(ii) If the concern in Connelly was to deter police misconduct, then shouldn’t people be allowed to sue for damages?  
· 14th Amendment/ Due process protects against more than the first 8 Amendments( also protects against violations of fundamental fairness.  If you grant in Connelly that main part of the 14th Amendment is to deter misconduct, isn’t the Thomas plurality (first opinion) in Chavez inconsistent?  Could there be five votes for when there is clearly misconduct?
(iii) Five theories on which you could base a theory of damages:
· Failure to give Miranda warning is actionable( all judges would reject
· Coercive questions violate the 5th Amendment--  BIT we know from immunity cases that that coercion is allowed after immunity is given
· Kennedy says it’s a completed violation of 5th Amendment once the questions start( he would explain immunity cases because once someone has immunity he can breath a sigh of relief.  
· Souter theory: violation of due process clause
· “Shock the conscious” conduct (eg torture)
· Thomas seems to draw line between 3 and 4 and might consider 4 
5) Some thoughts: 
(a) What are the concerns that have been in the debate over the SC’s role?  
(i) Does the exclusionary rule go against the concern of having factually correct verdicts?
(ii) Should the focus be on guilt vs innocence?  
(iii) Should either unreliability or police conduct be enough to exclude evidence?  
H) Assessing the Law of Interrogation
1) The Impact of Miranda in Practice: Does it Really Accomplish Anything at All?
(a) 55% of felons invoked their rights
(b) Should Miranda  be overruled? Does it do anything for D’s?

(i) Does it accomplish one of its goals of making sure that people have confidence in the criminal justice system?  

(c) Cassell (C): Miranda has severely impaired law enforcement

(i) S: Disputes Cassell’s statistics and says that any costs of Miranda were transitory and confession rates have rebounded in the last 30 years.  
· S also criticized a Cassell study showing a low confession rate that included non-custodial interrogations even though most pre-Miranda studies did not, and it excludes denials accompanied by incriminating statements  
· Thomas pints out that in the Cassell study only 12.1% of felony suspects who invoked their rights were successful in interrogation( basically implying that Miranda only helps 12.1% of felony suspects (although obviously fewer because so many people waive their rights).  Thomas also argues that although some suspects may talk less or not at all because of Miranda there is evidence that many talk more than they would have.  
(d) C notes that clearance capacity plunged 12.1% around the time of Miranda, S contends this is because the number of dollars available to each crime dropped as crime rose sharply  

(i) Arenella then argued that if C is right, why hasn’t the conservative Supreme Court eliminated Miranda, and if S is right, , then how does Miranda’s negligible impact on la w enforcement demonstrate its success in eliminating the coerciveness of police work?  

(e) Donahue agues that C’s studies might only suggest that Miranda prevents police form getting information n from suspects about crimes other than the ones they are being interrogated for.  
2) How to Get People to Confess in the Post Miranda World: Have Modern Police Interrogators “Adapted” to Miranda or are They Violating It?
(a) Several reporters observing police officers have said that police deemphasize Miranda and try to get suspects to waive their rights by emphasizing the importance of telling their story to the interrogator.  
(b) They don’t think that the officers are not complying with Miranda, just that they are following it to the exact letter and no more
3) Yale Kamisar: Killing Miranda in Baltimore: Reflections on David Simpson’s’ Homicide
(a) Comment on the above reports by reporters about getting people to sing waivers.  

(b) Says that the Baltimore cops in fact flout the substance of Miranda instead of following it in a minimal way.  

(c) Miranda forbids tricking Ds into singing- but that is what the Baltimore police are in fact doing.  

(d) Thinks that the trickery used by the police to get the suspects to waive their rights should be considered interrogation

(e) Also highly possible that police continue to interrogate after an invocation of rights in order to get impeachment evidence or obtain evidence derived from statements, even though the statements may not themselves be admissible.  
4) Meeting the Heavy Burden of Demonstrating Waiver of Miranda Rights: Should Tape Recordings of the Warnings and Police Questioning be Required?  
(a) Weisberg: It is secrecy, not privacy, that accounts for the lack of an interrogation record in a police station.  (1961)
(b) Cassel argues that videotaping should be an alternative to Miranda.  

(i) Miranda regime has had little effect
(ii) Burden could be on law enforcement to explain why the interrogation was not recorded.  

(iii) Physical appearance and demeanor would show up on the videotape.  

(iv) Proposes modifying Miranda by dispensing with offering a lawyer to be present during the interrogation but adding that Ds have a right to be brought before a judge without unnecessary delay.  
(v) S: Argues against videotaping as an alternative to Miranda
(vi) Videotaping is addressed to different problems

· (1) Pressure on D

· (2) Level of confidence in the objective record

(vii) S: Videotaping is unlikely to be bad for any reason( problem is when you want to give up Miranda for it.  

(viii) Still need substantive requirements against which to test the police behavior that the videotape will reveal.  

(ix) Under C’s proposal, the right to remain silent would be negated by police actions after reading that rights

(c) Whole point is that you don’t have the right to be free of questioning.
5) Can Congress Repeal Miranda?: 
(a) Dickerson v. United States: (SC 2000): Court decided that Miranda is a constitutional case and therefore may not be overruled by an act of Congress.  
(i) Two constitutional bases for the Miranda rule- 5th Amendment and 14th Amendment.  

· Due process totality of the circumstances test is still used

(ii) Why is Miranda a constitutional decision?

· It applies to the states

· Miranda itself states that it gives concrete constitutional guidelines for law enforcement agencies and courts to follow

· The Court in Miranda concluded that the four confessions were obtained in circumstances that did not meet constitutional standards for protection of the S-I privilege
(iii) Court notes that the fact that there have been exceptions made to Miranda does not mean that there is no constitutional rule- it just shows that no constitutional rule is immutable
· The fact that the fruits doctrine does not apply does not mean it is not a constitutional rule, just that unreasonable searches under the 5th Amendment are different from unwarned interrogation under the 5th Amendment

(iv) Why is §3501 not enough?

· It reinstates the totality of the circumstances test that Miranda said was not enough
· It does not have the warnings required by Miranda  

(v) Scalia dissent:
· The majority never actually says that what §3501 prescribes- the use at trial of a voluntary confession, even when a Miranda warning has no been given- actually violates the Constitution
· Court cannot say this because a majority of the Court does not believe it

· There is a difference between compelling a suspect to incriminate himself and preventing him from foolishly doing so on his own accord

· Only the latter can explain the Court’s inclusion of the right to Counsel in the Miranda warning- counsel’s presence is not required to tell a suspect that he need not speak, the interrogators can do that

· The Court has decided though exceptions such as the fruits doctrine and impeachment doctrine and public safety exception not applying that it is possible for the police to violate Miranda without also violating the Constitution
· A constitutional decision is the determination that the constitution requires what the decision announces and the statute ignores.  

· Court disregards congressional action that does not violate the Constitution( this is a separation of powers problem.  

· The stare decisis argument put forth by the Court is a wash because cases decided on the basis that Miranda is not required by the constitution will have to be reconsidered
· Majority arg about bright lines- not clear that judicial burden has been reduced by the bright line rules announced in Miranda

· Totality test is still used
(b) Is A Due Process Explanation of Miranda and Its Progeny A Better Fit Than The Traditional Explanations of Miranda?  (George Thomas)
(i) Have Courts transformed Miranda from a S-I case to a due process one?
(ii) Miranda is really about fair notice to suspects that they have no duty to answer the questions of the police
(c) Why Does the Right Seek to Do Away With Miranda’s Restrictions on Police Questioning?  Why Does the Left Seek to Maintain Them?  (Stuntz)
(i) Stuntz argues that anything that would take Miranda’s place would have to be better
(ii) Suspects basically separate themselves into two groups: talkative and quiet.
· Talkative ones have nearly no protection from police( they sort themselves before questioning begins
(d) Is Congress Still Free to Replace Miranda Warnings With Other Procedures?  Is it Likely to Do So?  (Kamisar)
(i) Videotaping plus a modified warning?  
· But Schulhofer argues that any alternative would be politically infeasible and any politically attractive alternative would not pass constitutional muster.  
6) Pre vs Post Miranda: 
(a) Before Miranda the test was totality of the circumstances test( subjective.
(i) Problems with this:
· No guidance to police
·  No guidance to lower courts
· Pressure allowed/ encouraged
· # 3 led to police brutality
· # 3 led to false confessions
· Swearing contests
(ii) Factors that were taken into account (1950-59):
· Trustworthiness (Connelly held that this was no longer a factor)  
· Misconduct by police
· Free will (not in the Connelly sense- in the not being overborne sense)
(iii) Warren point of view: Due process/ fundamental fairness/ subjective requirements important but not sufficient( need something to create an irrebuttable presumption of involuntariness at some point
(iv) Other view leading up to Miranda was that of the dissenters in Miranda
(v) Before Miranda: Police interrogate suspect for 6 hours until he confesses.  If police bring him back two hours alter is his second statement inadmissible?
· As of 1950-59 law became that the second statement inadmissible because tainted (if statement #1 involuntary)
(b) Voluntariness: Should consideration of factors the police don’t know matter?  What about factors the police do know?  (i.e. whether or not the person is in handcuffs or prior experience with law enforcement.  What factors might be taken into account?  Age?
(c) Miranda today- what can the police really gain by following Miranda?  Not really that much to gain by following it, huge amount to gain by flouting
(i) S thinks that the rule is going back to Spano: If the police keep pushing it is unclear how far the police can get him to speak.  The police goal is not t0 break the suspect’s will, it is to push him to the very edge.  
7) Yarborough v. Alvarado: (SC 2004): D went to the stationhouse on the request of the police.  He was 17; he went with his parents who were told to wait in the lobby.  He was interviewed for two hours and at one point admitted to helping his alleged accomplice in a murder hide a gun.  He was never given Miranda warnings.  The Court found the statements admissible because he was not in custody.  
(a) Rule:  A police officer’s unarticulated plan has no bearing on whether the suspect was in custody or not for Miranda purposes.  
(b) Rule:  Two inquires necessary
(i) What were the circumstances of the investigation?
(ii) Would a reasonable person have felt that he or she was not at liberty to terminate the interrogation and leave?  
(c) Reasoning for finding that D was not in custody
(i) Facts that point in the direction that he was not in custody
· Police did not take D to the police station.  
· Police did not threaten him or suggest that he would be placed under arrest.  
· D’s parents remained in the lobby, suggesting that the interview would be brief; they were told that the interview would not be long
· The interrogating officer focused on the accomplice’s crimes rather than D’s.  
· The officer did not threaten him with arrest or prosecution, she instead appealed to his interest in telling the truth and being helpful to a police officer.  
· The officer twice asked D if he wanted to take a break.  
(ii) Facts that  point in the direction that he was in custody

· He was interviewed at the police station
· The interview was four times as long as the interview in Matiason
· The officer did not tell D that he was free to leave.  
· The parents asked to be there for the interview but were not allowed( if D knew this he may have felt more restricted
(iii) Factors the Court does not take into account

· D’s age
· Why not?  Unlike in other situations where age is considered, the Miranda custody test is an objective one; also impedes having a bright line for police.  
(d) Note that the objective test is unlike the pre-Miranda totality test.  Makes sense because what if the police don’t know about certain factors that would make a suspect more likely to confess?
(i) S suggests that age might/ should be a factor though.
(e) Hypo: What if his parents left and he heard a dog growling in the hall and he is afraid of dogs?
(i) Still voluntary( no Miranda violation
(ii) What if most people are afraid of dogs?  
(iii) The police might have a legitimate reason for having the dog in the hall  
8) United States v Patane: (SC 2004): Question of whether if no Miranda warning given when D is clearly in custody, can evidence obtained by interrogating him be used against him?  Court says yes.  (Thomas for majority)
(a) Note that although the Court had previously decided this in Elstad, the COA thought that the fact that Dickerson said that Miranda is a constitutional case would change the outcome.  Also note that under Elstad the fruits are only admissible of the statement was voluntary
(b) Rule: (Thomas plurality) The police do not violate the Constitution by a failure to warn under Miranda
(c) Rule: (Thomas plurality) Miranda is a protection against violations of the Self-incrimination clause; this clause is not implicated by the admission into evidence of the physical fruits of a voluntary statement
(d) Reasoning: (Thomas plurality) Because prophylactic rules such as Miranda already sweep beyond the self-incrimination clause, any further extension must be justified by the need to protect the actual right against self incrimination.  
(i) The explicit textual protection that subjected to coercion have an automatic protection from the use of involuntary statements or evidence derived from those statements in a subsequent criminal trial (Chavez plurality) supports a strong presumption against expanding Miranda further
(ii) As for the contention that Dickerson may have changed things,  Dickerson specifically shows the Court’s insistence that the closest fit possible be maintained between the self-incrimination clause and any rule designed to protect it.  
(e) Reasoning: (Thomas plurality) Unlike with unreasonable searches under the 4th Amendment, there is nothing to deter with the admission of evidence ( the exclusion of unwarned statements is a complete and sufficient remedy.  
(f) Textual reasoning: (Thomas plurality) With the word “witness” in Amendment limits the scope of the self-incrimination clause to testimonial evidence

(g) Kennedy concurrence: The concerns underlying the Miranda rule must be accommodated to other objectives of the criminal justice system( it is therefore unnecessary to decide whether there was a violation of Miranda itself or whether there is anything to deter as long as the unwarned statements are not later introduced at trial.  
(h) Souter dissent:  Not excluding evidence gives police an incentive not to give the Miranda warning( price is the 5th Amendment and presumption of coercion is raised
(i) Breyer dissent: Would have the fruits of the poisonous tree doctrine only if the failure to warn was done in bad faith.  

(j) Why does Elstad make sense?  Because evidence is evidence- no reliability problems because a body is a body, a gun is a gun, etc.  These are excluded in 4th Amendment context because there police might use violence (so that’s why involuntary admissions are kept out)
9) Missouri v Seibert: (SC 2004): Officer protocol- don’t give Miranda warning until there is a confession, then advise of rights and keep questioning.  Question is whether the statements made after Miranda warnings are admissible.  
(a) Threshold issue is whether warnings can function effectively in the middle of interrogation.  

(b) Souter plurality (4):
(i) Suspects need to be able to make an informed choice to waive Miranda rights
(ii) Suspect cannot make an informed choice upon hearing the warnings in the aftermath of an interrogation and just after making a confession

(iii) The earlier and later questionings are really part of a seamless questioning 

(iv) Distinguish from Elstad- there the police were not even sure that he was in custody; brief exchange in house.  Here the exchange was in the stationhouse, questioning was systemic, exhaustive, and managed with psychological skill
(v) Still fact specific- facts do not support that the warnings given could serve their purpose
(c) Kennedy concurrence:
(i) Evidence is admissible if the central concerns of Miranda are not violated (Elstad)
(ii) Says that with a Miranda violation evidence can come in when the central concerns of Miranda are not likely to be implicated and when other objectives of the criminal justice system are best served by its introduction

(iii) Basically to get Kennedy vote need to show bad faith on the part of the police.  Court usually goes out of its way to avoid questions of police bad faith
(iv) He distinguishes between oral statements and physical fruits( he thinks physical fruits can come in even with subjective bad faith

(d) O’Connor dissent (4):

(i) Doesn’t seem to care about police tactics
(ii) There can be no deterrence doctrine when it comes to Miranda violations
(iii) If statement 1 is voluntary, no need to suppress statement 2
10) People v Wilson: (IL SC 1987): D had injuries after being taken into custody.  
(a) Court found the confession voluntary because the injuries occurred after the confession
(b) Court rests on a presumption of voluntariness contrary to what the trier of fact found.  
VIII) IDENTIFICATION PROBLEMS
A) Constitutional Concerns About the Dangers of Eyewitness Identifications
1) United States v. Wade: (SC 1967): Rule: D has right to have an attorney present during a line up.  
(a) Reasoning: Two purposes: (Themes)
(i) Limit impediments to cross examination

(ii) Limit risks of suggestiveness of investigation itself 

· NOTE: In practice these two objectives are in tension because obligations of the lawyer are different under each
(b) D can waive the presence of an atty
(c) Hypo: What if at the same time the police did ballistics tests without an attorney present?  No violation
(i) With ballistics exams there is an adequate opportunity for a meaningful confrontation of the government’s case
(ii) D atty can’t reconstruct problems with a lineup but he can with ballistics; can bring in competing witnesses
(iii) With lineups harder for the D atty to know in advance what the answers will be on cross because no discovery process for lineups
(d) Hypo: What if the state wanted to videotape the lineup instead of having D atty present?
(i) Goes to the other them in Wade of having the atty there to correct any influences in the lineup at the time it occurs
(e) Hypo: At trial the prosecutor is about to ask witness if he see someone who robbed him in the courtroom.  What should the D atty do?  
(i) Have a lineup in the courtroom (has been done before)
(ii) Mix him in with similar looking people in the courtroom
· Problem with this is that the victim has seen D before at lineups
(iii) The jury knows that the pointing out of D is a ritual
2) Waiver: Why allow it?  Not really any benefit to D to waive
3) The Role of Counsel
(a) D atty is probably meant to be an observer
(b) Having an active D atty can lead to problems for both sides, eg if D is required to object to something and doesn’t, has he then waived that issue?
4) Refusals to Cooperate; Obstructionist Efforts
(a) Prosecutor may comment on a suspect’s refusal to cooperate in a lineup because not protected by the privilege against self-incrimination
(b) Courts may punish Ds for not complying
5) Invalid Pre-Trial Identification Procedures and the Independent Origin of In-Court Identifications
(a) Probably impossible for D atty to prove that the in court identification is not tainted
(b) Even if burden is on P, won’t it still really be on D?  
6) Defendant’s Right to a Lineup or Other Identification Problems
(a) Moore v. Illinois: (SC 1977): Preliminary identification was made during a preliminary hearing; Court said that D has right of counsel for that because it was very suggestive.  D atty could have had D sit in the audience and trial court would likely have allowed that
(b) A PA case, however, said that a D should be afforded a pretrial lineup only when the identification is a material issue (1974)
7) On the Use of Cautionary Instructions
(a) Argument that the most common instruction is not enough and that Ds should therefore allowed to bring in expert testimony on the dangers of eyewitness testimony/ suggestiveness of it.  
8) The Use of Expert Psychological Testimony
(a) Admission of this testimony is at the discretion of the trial court
9) Despite its Unreliability, is Eyewitness Identification the Source of Only a Relatively Small Number of Wrongful Convictions?  
(a) Eyewitness testimony is usually corroborated
(b) Rarely is eyewitness testimony the only testimony against D
B) The Court Retreats: Kirby and Ash
1) Kirby v. Illinois: (SC 1972): Rule: Don’t get counsel unless the lineup happens after the beginning of formal adversarial proceedings.  
(a) Reasoning: 
(i) Initiation of judicial proceedings is more than a mere formalism
(ii) The lineup is part of the police investigation/ is a routine police proceeding before D is actually arrested
(b) Are any of the Wade concerns really different post FAP?  
(c) Legitimate prosecution interest in not requiring counsel for alley confrontations( otherwise intention of FAP is essentially irrelevant to both prosecution and Wade concerns
(d) If you want a clear line, why doesn’t arrest qualify?  
2) United States v. Ash: (SC 1973): No D atty required for a photo lineup.  
(a) Reasoning: No possibility that D might be misled by his lack of familiarity with the law because he is not present
(b) Reasoning: Easier to recreate a photo lineup
(c) Reasoning: Photo lineups are part of P’s pre trial preparation interviews with witnesses
3) Hypo: Post indictment lineup.  One witness point to wrong guys and D atty wants that person’s name; P refuses, it escalates and D atty is thrown out,  the other witness then picks the right guy.  Wade violation?
(a) Court said that the confrontation occurred and was terminated( so could have a lineup and then make D atty leave( IOW it was similar to a photo lineup
C) The Due Process “Back-Up Test”
1) Stovall v. Denno: (SC 1967):  Question is whether the identification procedure was so impermissibly suggestive as to give rise to a very substantial likelihood of irreparable misidentification.  
2) Manson v. Brathwaithe: (SC 1977): 
(a) Rule: Due process back up test is under the totality of the circumstances.  
(b) Rule: Facts considered: (reliability is linchpin)
(i) The opportunity to view the suspect (by witness)
(ii) The degree of attention
(iii) The accuracy of the description
(iv) The witness’ level of certainty
(v) The time between crime and confrontation
(c) Also want to consider deterrence and the administration of justice in the totality factors.  
(d) Marshall, dissenting, would have gone with a per se rule about suggestiveness that did not consider reliability
3) Hypo: Doing a lineup- D atty gets a preview before witnesses and all other in lineup are wearing a cop uniform
(a) Tactical choice: object or take a picture and try to get it thrown out for suggestiveness

(b) What happens if you don’t object?  Can you still cross examine about lineup at trial?

(i) Prosecutor might say you should have objected at the time
(ii) Does Wade see the lawyer as a passive observer?  

(iii) Problem with making him object is that the D atty would be micromanaging the lineup

(c) Trying to get it thrown out on due process grounds

(i) Mason was similar

(ii) Have to consider reliability under the totality of the circumstances

(iii) If no due process violation can come in even if “colored”  

(d) What if D atty does object and the prosecutor refuses to change it?

(i) None of the Manson factors change unless maybe if you say that the suggestiveness is unnecessary.  

(ii) Police don’t have an obligation to follow the suggestions of D’s atty( does this mean that Wade didn’t really accomplish that much?  
Custody Plus Interrogation? 





Yes?  Then have to give Miranda warning in correct form





Response?





No





Agree to talk





Silence?  Then totality under Mosley





Invoke Rights








Counsel?  No more questions
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