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I. Basic Principles

a. A criminal case

i. First you have to decide if a case is criminal in order to assign those procedural rights to the parties

ii. If the legislature chooses to call something criminal, then the procedures of criminal law will be invoked.  However the question remains, if the legislature says it is not criminal, is that always dispositive?
iii. So when deciding if it is civil or criminal, the court tries to figure out the intention of congress.  If congress intends to have a civil penalty, they see if the sanction is so punitive in either purpose or effect to negate that intention.  Only the clearest proof would suffice to establish unconstitutionality on such a ground.

iv. Allen v. Illinois SC 1986.  The legislature called a statute civil and treatment oriented even though people kept in maximum security prison, court agrees.

v. Kansas v. Hendricks SC 1997.  Hendricks challenges statute that imposes civil commitment on sexual predators.  If this statute had been criminal in nature, it would have violated double jeopardy cause he had already been in jail and ex post facto cause passed after he committed the crime.  However, the SC held that this was civil because the legislature put it in probate not criminal code and so heavy burden on defendant.  They say this is not criminal because it does not meet the purposes of criminal punishment, retribution or deterrence, also no need to find mental culpability.  It is just putting people with a mental abnormality in jail.  
vi. Smith v. Doe SC 2003.  

1. Challenge ex-post facto which would only come into play if Megans law is criminal.  Kennedy says it is not, rather it is “legitimate, non-punitive objective” to protect the public from sex offenders.  If you violate law, you are subject to new criminal proceeding, not the same offense. 

2. Dissent stevens.  This is criminal because 1.  imposed on everyone who commits a criminal offense.  2.  is not imposed on anyone else.  3.  severly impairs a persons liberty.  

3. dissent ginsburg: punishment: applies to all sex offenders without regard to future dangerousness.  The registration requirements are tied to what they will do in the future, not what they did in the past, requirements themselves are exorbitants, and makes no provision for the possibility of rehabilitation
vii. UMWA v. Bagwell – fines on a strike were criminal not civil.  They were large fines and part of a long injunction

b. The nature of the procedural system and the sources of procedural rules

i. The constitution but also state constitutiona

c. Incorporation

i. Justice Black – everything in the bill of rights should be applicable to the states

ii. Justice Frankfurter – selective incorporation – the entire bill of rights was not applicable against the states only those that are “implicit in the concept of ordered liberty.” Frankfurter prevailed.  

iii. Duncan v. Louisiana 

1. applies the right to a trial by jury to the states

2. question for incorporation: whether this right is among those fundamental principles of liberty and justice which lie at the base of all your civil and political institutions.

3. Douglas: Harlan wants to incorporate with the evolving standards of justice.  Douglas feels that this gives too much power to judges.

4. Harlan: it is clear that neither the founders nor the writers of the 14th amendment wanted total incorporation.  He says that you have to do in accord with evolving American principles.  And that the court is not doing that here, it is just incorporation

iv. Still not incorporated: right to indictment by a grand jury, and I think the unanimity clause

v. Graham v. O’Connor

1. claims against police officers for excessive force could not be analyzed under the doctrine of substantive due process but the 4th amendment because the 4th amendment gives an explicit textual source for citizens facing arrest, so that amendment should be used.  

2. Gerstein v. Pugh  SC 1975

a. Fourth amendment standards rather than notions of procedural due process are used to determine whether an arrestee is entitled to a judicial determination of probable cuase.  This is because the 4th amendment is specifically tailored to the criminal justice system.

3. United States v. James Daniel Good Real Property SC 1993

a. 4th amendment not sufficient when the government seizes property for civil forfeiture.  Here this is outside established criminal process so need the safety of the due process clause

4. Albright v. Oliver SC 1994

a. He brought a substantial due process claim from being free from criminal prosecution except with probable cause.  The incorporation meant that against states people were protected by the specific 4th amendment textual guarantees, not the broader due process clause.

5. residual protection provided by due process clause.  19

a. a citizen cannot rely on the due process clause if a specific bill of rights guarantee would provide the same constitutional protection

b. when a specific bill of rights protection has traditionally regulated an area of criminal investigation or prosecution, and yet provides no protection in a particular case, it is very unlikely that a citizen can rely on a more general due process guarantee

c. independent protection under the due process clause remains viable where government activity as in Goof, had some purpose other than enforcement of criminal law.  

d. Independent protection under the due process clause remains viable even in criminal cases where no specific bill of rights guarantee has traditionally applied.  

d. Retroactivity

i. Finality is defined as the date on which the SC has denied cert on the defendants direct appeal or when the time to petition for cert has run out.

ii. Harlan’s view

1. a new constitutional rule should be applied at a minimum to all cases pending on direct review when the case is handed down.  SO all appeals until SC’s denial of certuari.  Applying a ruling to direct review in one case, the one before the court (something the SC always did) and not another is a legislative not adjudicatory judgment

2. should not be applied to a collateral attack, such as habeas corpus (whne a defendant challenges a conviction after going through all state appeals up to SC) 

3. however, assumption against habeas corpus could be overcome if

a. the new rule is so fundamental that it is implicit in the concept of ordered liberty

b. under the new rule, the conduct for which the defendant was tried was constitutionally protected, so he should never have been tried in the first place.

4. Court adopts Harlans approach

iii. Teague v. Lane

1. When court first adopted Harlan’s view it was because judicial integrity required the application of the new rule to all similar cases pending on review since they could only look at a few cases.  And also, selective application violated the principle of treating similarly situated defendants the same

2. You do not apply it habeas corpus review because finality is key to criminal law

3. However, for this case, the court changes the ordered liberty language to new procedures without which the likelihood of an accurate conviction is seriously diminished

4. They do not think that the cross section of jury venire requirement goes to the fundamental fairness of the trial, they will not let be challenged collaterally.

iv. What is a new rule?

1. Justice Harlan pointed out that some new holdings are not new at all, but merely applications of well-settled principles to new fact situations.  

2. when a decision settles precedent, it is not new at all and thus completely retroactive

3. Butler v. McKellar

a. Is Robertson that says that you cannot confess to an unrelated crime once counsel is asked for.

b. Rehnquist: a rule is considered new if reasonable minds could have differed about the result of the decision before it was rendered.

v. If a person is tried and convicted incorrectly under the case law that existed at the time, but by the time he brings it up on Habeas the law has changed in favor of prosecution.  The prosecution is allowed to take advantage of that.

e. Police discretion

i. Tough decision, can lead to racism

II. Search and Seizure

a. Three elements necessary for a warrant

i. It must be issued by a neutral and detached magistrate

ii. It must be presented to the magistrate with an adequate showing of probable cause and supported by an oath or affirmation

iii. It must describe with particularity the place to be searched and the items to be seized

b. United States v. Verdugo-Urquidez

i. The Fourth Amendment does not apply to a search of property that is owned by a non-resident alien and located in a foreign country.

ii. People in 4th amendment only refers to people who have developed sufficient connections to this country to be considered part of that community.  

c. For most of history, the warrant has been the predominant clause of the 4th amendment.  Searches and seizures are presumed to be unreasonable unless carried out by the 4th amendment.  However, in recent years the SC has invoked the reasonableness clause as the dominant clause.  

d. Probable cause to get warrant does not makes search and seizure ok generally

e. 4th amendment is only protection against government action

f. No remedy prescribed.  

g. What is a search/seizure

i. The reasonable expectation test

1. Katz v. United States  SC 1967
a. Federal agents had placed a listening device against the wall of a public phone booth that was being used by Katz.  The lower court said that since there was no penetration of the phone booth and thus no trespass, this was not a search.  

b. The real problem is that they conducted this seizure without a warrant.  The court agrees that they probably had probable cause for this seizure (his words), but should have gone to magistrate to get a warrant
c. The court holds that the 4th amendment protects people, not places, and holds that what a person knowingly exposes to the public, even in his home or office, is not subject to 4th amendment protection.  But what he seeks to preserve as private, even in an area accessible to the public, may be constitutionally protected.
d. Harlan in concurrence proposes a two part test

i. The person must exhibit an actual (subjective) expectation of privacy

ii. The expectation must be one that society is prepared to recognize as reasonable.  

e. This test was adopted according to E&E by court Cali v. Greenwood, but not relevant except that this is the test.   

2. Katz case introduces concept of REOP – reasonable expectation of privacy.

3. remember if you find that something is a search or seizure, it does not mean that the police activity is impermissible just that they have to follow 4th amendment (act reasonably) if there is no search or seizure, the 4th amendment does not apply at all.  

4. individuals must take affirmative steps to protect their privacy interests, otherwise police behavior will not constitute a search due the subjective manifestation prong

a. US v. Bellina 4th cir– no search when officer used step ladded to pear into a plane because the defendant made no attempt to cover the windows, and therefore did not manifest a sufficient interest in privacy

b. Abandoned property not protected.  Woman looked like she was going to move, 6 months behind on rest, moving sale, gone for two days.  So no REOP.  US v. Hoey 8th cir 1993

c. But if you threw something on hood and wanted it back, not abandonment.  Smith v. Ohio.  SC 1990

d. If you deny that you own something that constitutes abandonment.  United States. v. Sanders 8th cir 1999, when a person tells cops that bag is not his that is abandonment.

ii. Access by members of the public
1. if an aspect of a person’s life is subject to scrutiny by society, then that person has no expectation of privacy for equivalent access by the police.  Thus, there is no search if the police obtain information that members of the public could obtain.

2. Electronic surveillance

a. United States v. White  SC 1971

i. A government informant enganged defendant in conversations while holding a radio transmitter and were overheard by a police agent with radio receiver

ii. No REOP in conversations because those engaging in illegal activities must be willing to risk that those who they are talking to might turn to the police.  So actual expectations can be frustrated by the associate turning to the police

iii. So it is an assumption of risk argument

b. US v. Gonzalez 9th Cir 2003
i. Police allowed to install hidden cameras in a quasi-public area like a mail room in public hospital.  The room has large windows anyway and is frequently accessed by hospital employees.

3. financial records

a. California Bankers Ass’n v. Shultz  SC 1971

i. Recording and reporting requirements of Bank Secrecy Act do not amount to a search and seizure because as depositors, the depositors were necessarily granting access to the bank of this information, so they are denied of the legitimate expectation that the government would not have the same access
4. Pen Registers

a. Smith v. Maryland SC 1979
i. Pen register records the numbers dialed by a defendant from his private phone number.

ii. This is not a search because a person has no REOP in information he turns over to third parties and when using a telephone he is voluntarily turning information to the telephone company

b. Pen register is protected by statute.  You can only use pen registed under the Electronic Communications Privacy Act of 1986 that you can only use pen registers if the provider gives consent or a court order is obtained.

5. electronic pagers

a. United States v. Merriwether – if a person calls a pager they do not have a REOP for their phone number because he disclosed the information to another member of the public and thus ran the risk that someone would intercept it.  

b. However, another case, if information is stored on a pager the person has a REOP.  However, info not suppressed since the search was reasonable when done as part of a valid arrest
6. trash.  

a. California v. Greenwood

i. The public has access to trash so does the police.  So the police can grab it, look through it, and find evidence of narcotics use.

ii. It did not matter that the town had an ordinance that the only way to dispose of trash was to leave it for pick up.

iii. The issue was not that he abandoned the trash, simply that the public had access.  

iv. Dissent: opening trash is contrary to our notions of what is publicly acceptable.  And society would be shocked that police could rummage through aspects of our private life that are safely concealed in trash bag.

b. After Greenwood, even if the trash is near the garage, well inside the property, looking through it is still not a search because a raccoon or member of the public could have still rummaged through it.  

c. The police can even rummage through shredded trash because just because he underestimated police resources does not give him a REOP.  

d. Under New Federalism, NY and NJ went the other way on the trash issue.  

7. public areas

a. homeless people – do they have a REOP in their belongings.  One court says they do because unlike Greenwood, they were not planning to give it over to a 3rd party.  But another case, homeless people do not have REOP in belongings stored on private property without landowners permission.  

b. Bathroom stall.

i. United States v. White 8th Cir. 1989.  the cop peering into the bathroom stall in the gap between the door and the wall did not constitute a search because the design of the stall allowed the officer to make her observations without placing herself in any position that would be unexpected by the occupant of the stall
8. aerial surveillance

a. California v. Ciraolo SC 1986

i. Fourth amendment is not violated by aerial observation of 1000 feet of fenced in backyard where the defendant was growing pot

ii. Members of the general public who were flying in public airspace could have peered into the yard, there is no REOP.  

iii. Dissent: they are focusing on manner of surveillance and not idea of privacy in free society.  This is very intrusive into family privacy.  

b. Dow Chemicals v. United States SC 1986

i. Has elaborate ground security, but EPA taking aerial shots of the plant is ok.  

c. Florida v. Riley SC 1989

i. A helicopter hovered at 400 feet to get information on the defendant.  If the helicopter had not hovered, it would have been hard to be seen.  This is not a search because a member of the public would be allowed to hover without this violating any safety regulations.  

ii. Dissent: the test should be whether the public ordinarily has access to the info not if it is legally possible to obtain access.  

9. manipulation of bags in public transit

a. Bond v. United States  SC 2000

i. A customs official boarded a bus and and squeezed defendants carry on canvas bag and feeling a brick like object, he asked for and obtained consent to search, and found drugs.

ii. This is an effect which clearly falls under the 4th amendment

iii. He meets the two parts of the test.  He manifested a desire for privacy by putting the drugs in an opaque bag and it is reasonable because he does not expect other passengers to feel up his bag as a matter of course.  

iv. Dissent: they should expect strangers to touch their bags when they are on a bus.

iii. Investigation that can only reveal illegal activity

1. canine sniffs

a. United States v. Place  SC 1983
i.  A canine sniff of closed luggage was not a search.  

ii. It is far less intrusive than a normal search, there is no rummaging through luggage

iii. It is a limited search, it only exposes contraband

iv. However, in this case, holding the guy for 90 minutes until the dog showed up was a seizure

b. However, once a dog makes a positive sniff, the police cannot open the luggage immediately without it being a search.  They must then go to a magistrate who will decide whether or not to give a warrant

c. Illinois v. Caballes

i. The canine sniff reveals nothing but the fact that they might be contraband material in the car.  While Kyllo would allowed them to reveal perfectly legal information such as when the lady of the house takes her bath.  

ii. Dissent: dogs are often inaccurate so the dog might be the first step in a process that may reveal intimate details without revealing contraband.  
2. chemical testing for drugs

a. United States v. Jacobson

i. Field testing of powder that was obtained from a package opened by fed ex employees not a search because a chemical test to see if a particular substance is cocaine does not compromise any legit interest in privacy.

ii. They were however seizing the powder  but that is ok cause only minimal amount of powder destroyed.

iii. Dissent: they should not focus on the manner of the intrusion but the private nature of the area or item intruded upon

b. Testing a urine sample is a search because it can reveal things other than drugs such as pregnancy, diabetes.  Plus getting it was intrusive and embarrassing.  And intruding on privacy that society has long recognized as reasonable.  
iv. Use of technology to enhance inspection

1. Kyllo v. United States

a. Police used a thermal imaging device that is capable to detect levels of heat coming through walls in order to figure out that the defendants had levels of heat consistent with grow lights.  They used this info to obtain a warrant.  

b. Scalia drew a firm line at the entrance of the house and said that if the government employs a device that is not in general public use to explore details of the home that would be unknowable without a physical intrustion, it is a search

c. Dissent: says that the firm rule is not workable because it is impossible to tell when a sense enhancing device has entered the general public use.  Also, the ruling means that the threat to privacy will likely grow as intrusive equipment becomes more readily available.  
d. Scalia declines to limit his decision to intimate details in the home, because everything in the home is intimate.  Schaffer says he is doing this because if you limit it to intimate, you have create a jurisprudence for what is intimate

2. United States v. Elkins 6th cir 2002

a. Dicta: While you have protection against a thermal imaging device in the home, you do not have the same level of protection in a commercial building.  

3. electronic beepers

a. you can put an electronic beeper in a car to follow drugs, because police could have done the same thing visually.

b. The mere transfer of the beeper conveyed no information so not unlawful search.  

c. You cannot monitor a beeper inside a private house since it is not open to public surveillance.  The beeper tells the authority something about what is in the interior of a person’s house, a certain article

4. other sensory enhancement devices.

a. United States v. Tarboda 2nd Cir 1980
i. Agents invaded persons reasonable expectation of privacy when they used a telescope to see activities not visibile from the naked eye from across the street from a suspects apartment

b. UA v. Mankani 2nd Cir 1984

i. No 4th amen violation when listening through preexisting whole in the wall.  Transitory nature of hotel means that there is less of an expectation of privacy

c. Texas v. Brown SC 1983

i. The use of artificial means to illuminate a darkened area does not constitute a search

v. Recap on limitations wrought by Katz

1. Sunby – if you really look at fourth amendment rulings lots of situation where you think you have REOP, you really don’t

2. sunby/Maclin – this is because the court assumes that law enforcement is using these devices on people engaged in criminal activity
3. Bookspan, the court has defined reasonableness to include the need for effective law enforcement. 

h. The Tension between the reasonableness and warrant clauses

i. Johnson v. United States  SC 1948

1. cops smell opium so they knock on door tell woman she is under arrest and search her room, all without a warrant.  
2. The point of the 4th amendment is not to forbid searches and it doe not deny police officers the ability to make reasonable inferences from information, but the protection is that the inferences must be made by a neutral and detached magistrate instead of an officer in engaged in the often competitive enterprise of feretting out crime.

i. Demonstrating Probable Cause

i. Spinelli v. United States  SC 1969

1. Spinelli convicted of traveling across state lines with the intention of conducting gambling activities

2. Aguilar – case in which they found the affidavit laying out probable cause insufficient for 2 reasons.

a. The application failed to set fourth any underlying circumstances necessary to enable the magistrate to independently judge the validity of the informant’s conclusion.  (so it is underlying circumstances from which the informant made his conclusion)

b. The officers did not attempt to support their claim that their informant was credible or his information reliable.  

3. The court here adds that in the absence of detail on how the information was gathered, it is important that the tip describe the accused’s criminal activity in sufficient detail so that the magistrate knows he is relying on something more than casual rumour.  Draper shows how details works, when the informant said the defendant would return to Denver by one of two specified trains and described what clothes he would be wearing.
4. In this case, the corroborative information is not enough for a warrant because none of it suggests that a crime may have been committed.  

ii. So spinelli sets out two part test

1. reliability/veracity – the reliability of the informant

2. basis of knowledge – how credible is the sources information.  So this is when they reveal how they have the information
3. According to E&E, independent corroboration by police of specific facts can be a factor in satisfying either prong.  

iii. Illinois v. Gates

1. The Court abandoned the idea that the reliability and veracity prongs be looked at as two distinct elements and it substituted a totality of the circumstance approach so that the deficiency in one prong could be compensated by a strong showing as to the other, or by some indicia of reliability
2. So if a particular informant was known in the past to be very reliable, the fact that in this case he cannot set out the basis of his knowledge should not be a bar against finding probable cause.  Or if you could not determine the background of reliability, it is clear that informant is speaking from personal knowledge it should be ok.

3. This case replaced an excessively technical dissection of informants tips with an analysis that permits a balanced assessment of the relative weights of all the various indicia of reliability (and ureliability) attending an informants tip

4. the new standard is whether according to the magistrate making a common sense, practical decision given all the circumstances set in front of him including the veracity and basis of knowledge of the persons applying heresay knowledge there is a fair probability that contraband or evidence of a crime will be found in a particular place

5. Aguilar/Spinelli still important since they delineate the two factors.  Some states have used their constitutions to maintain the two part test.  

6. The standard for review after a magistrate issues a warrant is whether the magistrate had substantial basis for the warrant, not if the appellate court sitting at magistrate would have made the same decision.  So it is deferential review.  But it is not as high as the review for juries which is insufficient evidence (no reasonable jury could have found me guilty).  The reason we have substantial basis is cause appellate court has all the info magistrate has, but at the same time we do not want to give every warrant 2 hearings.

7. Brennan dissent: Aguilar/Spinelli standard made sure that there was greater accuracy in probable cause determinations

8. Stevens dissent:  he says that one fact was wrong and this is material because it changes assumptions made for the warrant.  I think the idea is that you have to be certain.

iv. United States v. Patterson 4th Circuit

1. the confession of a co-defendant in itself is enough to establish probable cause, you do not need corroborative evidence.  The logic is that a defendant can be convicted on the uncorroborated testimony for a co-defendant, so it does not make sense for him to find probable cause on same info.

v. Probable cause can exist even if the police are mistaken that someone committed a crime.  Probable cause is fair probability not accuracy

vi. Maryland v. Pringle  SC 2003
1. Pringle passenger in a car stopped.  The driver agrees to a search where they find cocaine.  The cops say that if none of the three men admit to the drugs being his, he will arrest all three.  Pringle later admits that the drugs were his. 

2. Pringle argues that cops did not have sufficient probable cause to arrest him.

3. A police officer may make a warrantless arrest if a crime takes place in front of him.  

4. The Court has held that you cannot search someone simply because they are near someone who is committing a crime or suspected of it

5. However, it was reasonable to believe that with three men in a car they were engaged in a common enterprise

6. If someone else had been singled out by informant, then there is no probable cause for others at the scene of the crime

7. the cops are getting two fribee searches, so this decision is expansive of police power.

vii. Quantity of information required for a probable cause

1. Devenpeck v. Alford

a. Issue: is an arrest lawful if the probable cause for which to arrest is not closely related to the offense stated by the arresting officer at the time of arrest

b. Cops think they are arresting guy under privacy act, but they had probable cause to arrest for impersonating an officer
c. The arrest is ok because it does not depend on the subjective beliefs of the police officers, rather what is objectively reasonable.

d. If it depends on what the officer believes then the constitutionality of an arrest will vary from place to place and from time to time

viii. I think Schaffer is saying that if you enter into a situation where one of ten people has killed a defendant, can you arrest all 10?  I think the answer is no cause they are not in the same enterprise.

ix. Whitley v. Warden SC 1971.  If an officer makes an arrest or search on the orders of another officer, he is right to assume that the order is valid, he does not need to independently know the basis for probable cause.

j. Probable cause, specificity, and reasonablness

i. Up until Worden, the Court held that the only thing you could seize were fruits and instrumentalities of a crime, you could not seize mere evidence.  SO if you suspected someone of narcotics use, you could seize narcotics and related paraphernalia but they would not be permitted to look at phone records or storage locker rental agreements.

ii. Warden v. Hayden  SC 1967
1. Defendant argues that clothing seized during a search for his home should not be admitted into evidence because they merely had evidential value.  

2. SO now you can seize evidence as long as you believe the evidence sought will aid in a particular apprehension or conviction

3. the intrusions allowed under this rule are still made after fulfilling the probable cause and particularity requirements of the 4th amendment.

4. According to Schaffer, Warden means that ones the threshold of probable cause is established, the amount of state power is humongous.  

iii. In deciding where the police can search (since they cannot just search any place at all tied to the defendant), there must be reasonable cause to believe that the specific things to be searched for and seized are located on the property to which entry is sought.  
iv. Zurcher v. Stanford Daily SC 1978

1. Police search Stanford Daily’s offices cause a photographer took a picture of some demonstrator who attacked a group of police officers.  The police search the office.  The lower court held that the 4th amendment did not permit a warrant to search for materials in possession of one not suspected of a crime unless it was apparent that subpoena and court order would be futile.  

2. SC disagrees, and says that you can search any place where there is probable cause to believe that fruits, instrumentalities or evidence of a crime will be found

3. After Zurcher, Congress wrote a statute protecting newsrooms.  They may not search the work product of a news room, unless

a. There is probable cause to believe that the person in possession of the material is involved in the crime

b. There is reason to believe that eminent search is necessary to prevent death or the serious bodily injury of a human being
v. Function of the particularity requirement. It gives three protections

1. if the executing officer has no knowledge of the underlying facts, the particular description of the premises in the warrant operates as a necessary control on his discretion.  SO without a particular description, an officer may search every house fitting the description, you do not want the officer searching every house on second avenue

2. the particularity establishes probable cause as to the location prior to the search, you don’t want the officer after the fact creating a case for probable cause for the place he actually chose

3. it prevents the officer from using the warrant as a blank check to expand the search.

vi. Reasonable particularity

1. Groh v. Ramirez

a. So even though the affidavit described weapons, the warrant just said things seized and Ramirez house and so not sufficient particularity

2. Maryland v. Garrison  SC 1987
a. The warrant allowed the police to search a third floor apartment that belonged to McWebb, at the time the police believed that there was only one apartment on the third floor.  Turns out there were actually two separate apartments, without realizing this police searched both and found contraband in Garrison’s apartment

b. The court decided that the validity of the warrant must be measured based on the information that known at the time that the warrant was issued.

c. The mistake the officers made in executing the warrant (entering Garrisons apt when they meant to enter McWebbs) was objectively understandable and reasonable because the layout of the two apartments made it seem as though there was actually one apartment on the third floor.

d. So they allow some latitude for officers making mistakes.   
e. However, a lawful warrant can be executed in an unlawful manner, so if the officers had found out before entering the building that there were two apartments, their search would not have been lawful

vii. Describing things to be seized

1. Andresen v. Maryland  

a. Attorney accused of defrauding the purchased of lot 13T.  In the investigation, the investigators applied for a warrant for his office and one in Mt. Vernon, that would allow them to search for “specified documents pertaining to the sale and conveyance of lot 13T.”  The investigators have long and exhaustive list of documents followed by the sentence “together with other fruits, instrumentalities, and evidence of crime at this time unknown”
b. The defendant argues that the terms of the warrant were so broad as ot make it an impermissible general warrant because the last sentence allows the search and seizure of any evidence for any crime.

c. They read the warrant like Maryland does that the last sentence means that they can only search for documents having to do with the crime of false pretences connected to lot 13T

d. Footnote b.  the warrant.  It is a lot of stuff and the petitioner argues that there is so much stuff that it could be a general warrant but court holds that with something this complex, that there need to be a lot of pieces that fit like a jigsaw puzzle.

e. Brennan dissent: you have to look at warrant prospectively, not after things have been seized and returned and this allows for a lot of general information.

2. if you have a warrant to search computer, this means that could often search innocent things like cookies and a folder labeled grocery list.
3. 8 circuits have held that if a warrant has particular items and overbroad items, items seized for the particular sections of the warrant may be entered into evidence, even though the stuff seized from the overbroad part will be suppressed.  This is called severability.  

4. Sometimes a search is found unreasonable even if done with a warrant and probable cause

a. Winston v. Lee SC 1985

i. The state obtained a court order forcing the defendant to undergo surgery to dislodge a bullet after the defendant had been wounded in the course of committed a robbery.  

ii. This violated the 4th amendment because the risks of the operation were disputed and that uncertainty meant that this could not be a reasonable search.  Moreover, the state had plenty of other evidence to tie the defendant to the crime   

k. Executing the warrant: the screening magistrate

i. So you can not knock when entering whenever you have a reasonable suspicion that this might be a dangerous situation or evidence might be destroyed.

ii. The sufficient amount of time to wait depends on the exigency, here 15 seconds is enough for defendant to flush cocaine down the toilet so it was enough time.  

iii. Coolidge v. NH – the attorney general of the state, the head of law enforcement, could not be a neutral and detached magistrate.  

iv. Connally v. Georgia – not neutral and detached if getting paid every time a warrant is issued

v. If a magistrate issues the warrant without reading the affidavit, then he is not neutral and detached

vi. You do not have to be a lawyer to issue basic search warrants just neutral and knowledgeable on the issue.  However, there may be some situations where a lawyer is needed.

vii. Congress in Fed.R.Crim.P. limited those who can issue warrants to a federal magistrate judge or a judge of a state court of record.

l. Arrests; material witnesses

i. So you can arrest someone if you have probable cause to believe that the person has committed a felony, or misdemeanor plus some exceptions and it is a public place

ii. An arrest with a warrant is the exception not the rule.   

iii. The Constitutional Rule: arrests in public

1. United States v. Watson

a. Guy arrested for stealing credit cards after he met with a police informant.  Watson says that the search after arrest should be illegal since he was arrested without a warrant

b. A arrest can be made without a warrant as long as there is probable cause 

c. The refuse to limit warantless arrests to situations where there are exigent circumstances.  So even when there is sufficient time to get an arrest warrant and no impediment to doing so.  

d. Powell Concurrence: he points out that this decision is anamolous but they are deferring to common law rule

e. Dissent: warrant is supposed to be protect people against government intrustion, this would lessen that.  Moreover, there is no danger of an arrest warrant getting stale.  
f. Chance for new federalism.  SC 1985
2. it may still be a good idea to get a warrant.  There is less of chance of a reversal on probable cause if you have a warrant.  Also, once you have a warrant there is deferential review as opposed to de novo review

3. Tennessee v. Garner
a. The guy running had committed a non-violent felony and did not have a history of violence.

b. The court held that deadly force may not be used to prevent the escape of a felon unless it is necessary to prevent the escape and the felon poses a significant threat of death or serious physical injury.  

c. The court declined to interpret the 4th amendment in light of the common law rule that permitted the use of deadly force to prevent the escape of fleeing felons

d. They say that rule comes from a time when almost all felonies were punishable by death and it was harder to use weapons to kill people.

4. Graham v. Connor SC 1989

a. All claims of excessive force in making an arrest (whether deadly or not) are governed by 4th amendment standards of reasonableness

b. Relevant factors: severity of crime, suspect poses an immediate threat to the safety of officers, whether the person is resisting arrest or actively trying to evade rest by flight.  

5. Even if you have excessive force, the cop can always argue qualified immunity because the cop can say that I reasonably believed, although erroneously, that the actions were lawful at the time I made my decisions.  So they never have to get to the point of what is excessiveness.  
iv. Protection against erroneous warrentless arrests

1. even though a person can be arrested in public without a warrant, certain post-arrest protections are necessary to minimize the harm to the person who arrested without probable cause.  Gerstein v. Pugh SC 1975 – if a person is arrested without a warrant, he is entitled to a “prompt” post-arrest assessment of probable cause by the magistrate.  
2. if a jurisdiction provides judicial determinations within 48 hours they will comply with the promptness requirement of Gerstein.
v. Arrests in the home

1. Payton v. NY SC 1980

a. Officers have probable cause to believe that payton had killed the manager of a gas station two days earlier

b. They go to his house without a warrant, they do not find him but find in plain view .30 caliber shell casting which the sieze and bring into evidence
c. Payton moves to suppress the evidence taken from his apartment because they needed a warrant to enter his house to arrest him.  

d. Stevens said that the home is an especially private place that deserved special protection.  The home has always been treated as a special 4th amendment concern

e. Stevens then says you do not need a full search warrant to enter a person’s house (that would be very burdensome on police officers), a simple search warrant would suffice.  

2. There is the issue under Payton.  It is the officer not the magistrate has to decide whether there is reason to believe that the suspect is at home when they execute the search warrant.  It is unclear if reason to believe means probable cause or something lower.  
3. United States v. Holland – if suspect enters a common hallway to let the police in and then he arrested without a warrant, it is ok because it is not his home but a public hallway

4. Courts are split if the cop knocks on the door and stands in the entry way and says you are under arrest if this is an arrest in the home are not.  Those who say it is not an arrest in the home, and the police then enter the apartment, the court has to decide exactly where the arrest was made, inside or outside the home.  

5. the protections against warantless intrusions into the home announced in Payton apply with equal force to a properly rented hotel or motel room during the rental period.  But only as long as the arrestee has rightful possession of the room.  If the rental period has been terminated or the person has been ejected, the place can no longer be considered a home and an arrest warrant is not required.

6. Steagald v. United States SC 1981

a. A drug dealer was suspected of being in the house of Steagald for the next 24 hours, they go to the house looking for him and instead find drugs under which they indict Steagald.

b. Steagald moves to suppress the drugs on the grounds that the police failed to get a search warrant before entering the house to look for Lyons
c. The court held that a search warrant must be obtained to look for a suspect in the home of a third party, absent exigent circumstances or consent.  

d. The difference between an arrest warrant and a search warrant in this case is that an arrest warrant only requires the magistrates determination that there is probable cause to arrest the person, it is not specific to location.  A search warrant would require the magistrate to determine that there is probable cause to believe that the suspect is in the home of the third party

e. Without a search warrant, the third parties only protection was the agent’s personal determination of personal cause.

f. A police officer could then use an arrest warrant to search the homes of all an individual’s friends and acquitences.  

7. The exception to the Steagald search warrant requirement exists if the third person lives with the arrestee

8. there are fine lines to whether someone is living someone.  Staying over someone’s house while yours is being renovated is being a resident.  Someone’s girlfriend is a resident even if she has another apartment.  

9. Minnesota v. Olsen SC 1990– the rights of an overnight guest

a. An arrest was required under Payton to arrest an overnight guest in the home of a third party.  It is a person’s status as an overnight guest that gives them a REOP.

10. Minnesota v. Olsen  SC 1998

a. Arrestee only in the house for a couple of hours cutting up cocaine

b. If they are an overnight guest, they have REOP and if they are just legitimately on the premises they do not.  This falls somewhere in the middle.

c. The pure commercial nature of the transaction engaged in here, the relatively short period of time on the premises, and the lack of any previous connection between the respondents and the householder, all leads the court to believe that the situation is closer to simply being permitted on the premises.  
d. Dissent: when a homeowner or lessor invites someone into their home whether it be conversation or a business purpose licit or illicit, the guest should share the hosts shelter against unreasonable searches and seizures.  
e. Under new federalism, your state can agree with the dissent

vi. Material witness

1. Under federal law, the police may arrest or detain a material witness to a crime if it is shown that it may become impracticable to secure his presence by a subpoena.  

2. Under federal law, a witness should be released if the witnesses testimony can be adequately secured by deposition.  However, most states do not have a limit on how long they can keep the witness who cannot pay the required bond.  

3. it has to be shown by probable cause both that the witness will be material and that it would be impracticable to get his presence by a subpoena

4. United States v. Awadallah 2nd Cir 2003

a. So prosecutors decide to hold Awadallah as a material witness for a grand jury investigation.  

b. He received two bail hearings, one in NY and one in Cali, both judges refused to release him on bail.  

c. He lies to the grand jury and so he is indicted for lying to the grand jury

d. Awadallah moves to dismiss the indictment because the lies were the fruit of unlawful arrest (fruit of a poisonous tree) because the material witness statute did not apply to grand jury testimony

e. The statute says that the police may hold a witness in a criminal proceeding.  So the question is whether proceedings before a grand jury are part of a criminal proceeding.  They think it does. 
f. So the 4th amendment balances an individuals 4th amendment interest against the legitimate government interests.  And a standard of reasonableness must be imposed by government officials.  So here in investigating Sept 11, strong gov interest.  On the other side, several procedural safeguards to protect witness.  

i. The deposition requirement.  Even though grand juries are different could be modified for grand juries

ii. Bail provisions of federal law
iii. The statute shows a close institutional interest in propriety and duration of detentions.  Deposition.  Bi-weekly report to congress

m. Stop and Frisk, etc

i. Stop and Frisk Established

1. Terry v. Ohio –   SC 1968

a. police officers attention was drawn to two men who appeared to be casting a store for robbery.  McFadden approached the men and asked them to identify themselves.  When they mumbled something in response, he patted them down and discovered a pistol in each.  They were arrested for possession of a concealed weapon.  They moved to suppress the gun.
b. The SC court rejected Ohio argument that it does not implicate the 4th amendment at all because it falls short of a full blown search and seizure, but also rejected the defendants argument that there has to be probable cause.  It is appropriate in certain circumstances for cops to briefly detain a person to investigate possible criminal activity.

c. officer must be able to articulate specific facts to give rise to reasonable suspicion that crime may have been afoot.

d. it is a reasonable man standard, would the facts available to the officer at the time of the search warrant a man of reasonable caution in the belief that the action taken was appropriate.  

e. in order to pat down, you need the further justification, reasonable suspicion that the suspect may be armed and dangerous.  And you can only do what is required to discover weapons, an initial pat down and reach into pockets

f. They use no precedent in this case, but a balancing test to determine reasonableness between the need to search and seize and the invasion which the search and seizure entails.  Part of the reason the court does this is because this happens so often but the court has fashioned no jurisprudence.  The reasoning for the frisk is that you cannot leave a cop powerless against a potentially armed and dangerous suspect.
g. Harlan Concurrence: Terry means forcible stop.  So handcuffing, tackling and grabbing all part of Terry stop.  He also believes that the frisk can be immediate if the cop believes it is a crime of violence.
h. White concurrence: you do not have to answer if stopped, you can walk away although not immediately.  However, you do not have to answer any questions, and not answering questions cannot be a reason to arrest someone.  But it could be a reason to continue to observe them.  

2. Adams v. Williams SC 1972

a. An informant known to a police officer tells him that a person seated in a nearby car has narcotics and a gun.  Cop tells the person in the car, Williams, to open the door.  When he rolls down the window instead, the cop reaches into his waistband and takes out a gun exactly where the informant says it was.  He is arrested for unlawful possession of a weapon.  You could not see gun outside the car.  Search incident to arrest, lots of heroin and another gun and machete.

b. Informant tip and not only cops personal observations can be enough for a stop and frisk as long as there are certain indicia of reliability.  These indicia can be less than for probable case.  (here enough that cop knew the guy and came to him personally)

c. Reaching for the gun was a limited intrusion to protect safety in a high crime area at night when guy refused to open door as instructed

d. Marshall dissent: this information not reliable.

3. Pennsylvania v. Mimms SC 1977.  Bright Line Rules under Terry

a. The cops stop someone for having expired license plates.  Order them out of car.  See bulge.  Frisk.  There is gun.

b. Is ordering a person out the car permissible under Terry?

c. Yes, automatic rights under Terry to order a driver out of the car.  

d. Balancing of interests: The government has a right to ask all drivers out of the car as a safety measure.  It is a minimal additional intrusion to the driver.  

e. Dissent: Terry requires a nexus between the reason for the stop and the need for self-protection that requires further intrusion.  There is no nexus between traffic violation and getting out of car

f. Stevens: this may not be safest way.  There is no way to completely eliminate danger is law enforcement.  And this lets the police arbitrarily choose who to force out of cars and who not to.  

4. Maryland v. Wilson SC 1997

a. Passenger ordered out of car and some cocaine falls out of his pocket

b. Bright line rule of Mimms applies to passengers

c. Once a stop has been made the danger to police officers is as great from the passengers as it is from the driver

d. Dissent: wholly innocent drivers should not suffer the indignity of being asked out of the car.

5. US v. Stanfield 4th Cir 1997.  For tinted windows police can ask driver to open doors in order to protect safety

6. New York v. Class SC 1986

a. The Court held that in order to observe a vehicle identification number (VIN) generally visible from outside the car, a police officer may reach into the passenger compartment of a vehicle and move papers obscuring the VIN after the person has been stopped for a traffic violation and has exited the car.  
b. In this case, the cop did just that and found a gun.  

c. The court reasons that the VIN is part of a regulatory scheme and so that is the government interest in the case.

d. Essentially you have a diminished expectation of privacy in the VIN number.  Class also introduces the concept that You also have a DEOP in cars generally.

e. If the government can satisfy its goal with the lesser intrusion, it should do so.

f. Powell concurrence: the question is whether the police attempts to inspect the VIN were reasonable

g. Dissent by White: a governments interest in obtaining a VIN by entering a protected area is not sufficient to outweigh the owner’s privacy interest in the interior of his car

h. Dissent brennan: just because the VIN exists as a way to promote highway safety does not mean the police to search for the information every time a motorist violates a traffic law

7. Muehler v. Mena SC 2005 Detention of occupants of a residence using handcuffs

a. Police think there are gang members in Mena’s house so they go and search it.  While they search, they handcuff her and place her in a garage and have INS agents ask her questions.  She files 1983 claim

b. An officers authority to detain incident to a search is categorical

c. This detention was more intrusive than that of Summers, but alternately, this was a far more dangerous search, which included weapons and gang members

d. Also, asking her about her citizenship was not a separate 4th amendment event, because merely asking someone questions is not a seizure.  

e. The questioning on immigration status did not increase the length of time of mena’s investigation so they did not need a 4th amendment justification for asking about her immigration status.  

ii. When does a seizure occur?  The Line between “stop” and “encounter”

1. Police officer grabbed Terry, how do you determine if a stop has occurred if the police conduct is affirmatively coercive or as physically intrusive as in Terry.   

2. United States v. Mendenhall US 1980 

a. Defendant was arriving in Detroit from LA and DEA agents suspected she was a courier.  They asked to see her identification and airline ticket.  The drivers license she produced was in her name but not the airline ticket.  She became nervous.  The gave her back her ticket and asked her to follow them to the airport DEA office for further questions.  Without saying anything, she did.  The agent asked her in the office if she would allow a search of her person and handbag.  In strip search they find drugs.  She is convicted.  
b. Stewert says that this is not a seizure.  And that the police-citizen conduct was outside the scope of the 4th amendment

c. The event took place in a public concourse, the agents wore no uniforms and displayed no weapons.  They did nto summon the defendant but approached her and Identified themselves as federal agents.  They requested but did not demand to see her ID and ticket

d. The test Stewart proposes is whether in view of all the circumstances surrounding the incident, a reasonable person would have believed that he was not free to leave.

e. Circumstances that might indicate a seizure, even when the person did not attempt to leave, the threatening presence of several officers, display of weapon by an officer, some physical touching of the person or the citizen, use of language or tone of voice indicating that compliance with the officers request might be compelled.

f. Stewart free to leave test did not compel a majority in this case since most justice refused to rule on the issue

3. Florida v. Royer SC 1983

a. Plurality Applied free to leave test

b. Police officers asked for Royers ID and plane ticket and asked him to follow them, he was effectively seized for the purposes of the 4th amendment.  They had his luggage and ID, he could not leave the airport without them.  This is different from Mendenhall where the ID and ticket were returned and they told her she could decline to be searched.  Here they did not advise him that he could decline to be searched

4. After Royer, Courts often have difficulty determining when a seizure occurs during airport confrontation.  Depends on minor variations of facts.  

5. INS v. Delgado SC 1984.  Factory sweeps

a. Majority finally adopts free to leave test

b. INS enters factory, with agents positioned near exits, and other agents move around asking each employee questions trying to figure out if he is a citizen.  If not satisfactory, asked to produced immigration papers.

c. Four workers sue saying that the sweep violated the 4th amendment.  
d. The workers were free not to respond and just cause they were not told this does not change consensual nature.  Also guards do not matter because they were at work and would not have left anyway.  

6. United States v. Cardoza  1st Cir 1997

a. When a person pulls up to question a person on the street in the absence of any articulable reasonable suspiction, have they violated the persons 4th amendment rights?  It depends on whether it is an encounter or seizure

b. Cop drives car up to Cardoza to ask him some questions.  As Cardoza is answering, cop sees ammunition and at that point pat frisks Cardoza.  Cardoza argues that the evidence should be suppressed because by the time the officer had seen the gun he had been stopped by the officer without reasonable suspicion
c. To decide freedom to leave, the police conduct must objectively communicate that the officer is exercising his or her official authority to restrain the individual’s liberty of movement before we can find that a seizure occurred

d. So there is a switch between what was in the mind of the stoppee to what the police actually did.  Schaffer thinks this standard makes more sense

7. Brower v. County of Inyo SC 1989.  State of mind required for a stop.  

a. Cop created a roadblock to catch a suspect, he crashes into and dies.

b. The SC holds that there is not a seizure every time there is a government termination of freedom, or every time the government desire to terminate freedom, but it is every time government terminates freedom through means intentionally applied

8. California v. Hodari SC 1991 the suspect who does not submit

a. A group of boys run when they see a police officer, Hodari threw a small rock as the cop was about to catch him that turned out to be cocaine.  The cop tackled and handcuffed him.  Hodari argues that there was no legal cause of the pursuit so it was a 4th amendment violation

b. The Court holds that no seizure occurs when the police have not yet caught the suspect or placed any physical restraint on him.
c. So because he dropped the cocaine while on the run it was not part of a seizure.  

d. Hodari had argued that he had been seized at the time of the pursuit because mere pursuit created a reasonable belief on his part that he was not free to leave

e. Scalia calls a pursuit a non-physical display of authority (like in Mendenhall).  So while in physical displays of authority it is a seizure whether the person yields or not, if a non-physical display of authority can only be seizure if person yields.

f. Stevens test: it should police officers conduct rather than suspects reaction that is the test.  Otherwise, police could easily justify all actions right before an actual seizure

9. 9th circuit: momentary stop before running away did not constitute submission

10. City of Chicago v. Morales.  Controlling gang activity through anti-loitering ordinances

a. So anti-loitering is a way for police to control gang activity.  

i. Police must believe that one or more people standing in a public place is a gang member

ii. Must be loitering, remaining in one place with no apparent purpose

iii. Police person must order all the persons to disperse

iv. For a person to be guilty, they must willfully disobey the police officers orders

b. The SC held this invalid because it gave the police too much discretion to determine what was loitering and what was not.

c. However, police can still have discretionary anti-loitering statutes.  

11. Carter v. Buscher 7th Cir 1992.  The 4th amendment does not apply to pre-seizure conduct, which could be eminently stupid.  So it did not protect against the police’s poorly conceived plan to arrest.  Only reasonableness of seizure, at that point police were being shot at, so killing victim was reasonable.

iii. Ground for a stop: reasonable stop

1. as with the higher standard for probable cause, two questions arise in determining whether reasonable suspicion exists

a. the court must investigate the source of the information upon which reasonable suspicion is based

b. the court must evaluate whether that information is sufficiently suspicion to justify a stop

2. Alabama v. White  SC 1990
a. An anonymous informant called the police and said that White would be leaving a certain building and enter a Plymouth with a broken taillight and with attaché case drive towards Dobey motel.  

b. The police corroborated most of these facts (although she was not carrying an attaché case) and then stopped her when she was almost as Dobey hotel and found drugs.  

c. White argued that the evidence was the product of an illegal stop.

d. He said that veracity and basis of knowledge of Gates relevant in stop context although an allowance must be made for the lesser showing required for that standard.

e. In this case, the corroboration was not as substantial as it was in Gates, but it did not matter because the standard was lower.  

f. Reasonable suspicion can arise from information that is different in content or quantity than to establish probable cause, but also the information can be less reliable than that required to show probable cause.  

3. Florida v. J.L.
a. Absent some indicia of reliability, an anonymous tip will not support a Terry stop

b. Tip provided no predictive information and therefore left police without means to test informants knowledge or credibility.

c. Police get a completely anonymous tip that a man wearing a plaid shirt at a particular bus stop had a gun.  He is with 2 other guys.  They frisk all three even though JL wearing the plaid shirt, they find the gun.

d. The Court points out that while White v. Alabama was considered reasonable suspicion, it was a close case.

e. This is worse than White because there was no predictive information, so no way of testing informant’s knowledge or credibility.  The reasonableness of suspicion must be measured by what cops new before they conducted the search.  
f. Florida wants a firearm exception, which would allow a stop and frisk even if it does not meet pre-reliability testing.  This is going too far, it would allow any anonymous person to harass another person by setting in motion an intrusive search.  

g. The court suggest there might be some exceptions, such as if there is a bomb or a place where there is a diminished expectation of privacy such as airports

4. United States v. Wheat 8th cir 2001

a. You can stop a drunk driver with an anonymous tip even if drunk driver is not driving recklessly when police see him

b. For a firearm, there are other ways to get at the gun owner, a consensual stop or watching for suspicious activity.  A drunk driver is not unlike a bomb.  The suspect is mobile and highly dangerous

5. comparison to probable cause

a. so reasonable suspicion is something less than the fair probability standard of probable cause, some have called it a “fair possibility” standard. So it is appropriate to think of reasonable suspicion as “possible cause”

6. United States v. Winsor 9th Cir 1988.   Suspects flee into a hotel with 40 rooms.  There is probable cause to search the rooms but there was reasonable suspicion.  However, if there were 600 rooms, there might not even be reasonable suspicion

7. United States v. Arvizu SC 2002
a. The case where it seems like the car is trying to avoid a checkpoint.  The driver was driving in a rigid position and using a minivan that is often used by smugglers.  Most drivers in that area give a friendly wave.  Also, the children started waiving at him mechanically as if they were supposed to.   Also, the children in the back seat where unusually high as if they were propped on some cargo.  The car was registered for an area notorious for drug trafficking.  At this point he made a stop, asked to search a car and found marijuana.  

b. So looking at totality of circumstances in making reasonable suspicion allows officers to draw on their experience.  This is more than a hunch, but does not have to rise to level of probable cause.  The officer here had knowledge on how people act in patrol areas
c. IN making a reasonable suspicion determination, due regard is given to an officers experience and training

8. New York has 4 categories of stops.  (Debour case) find it
a. Approach  -- this is followed by a request of information 

b. Stop non-forcible  -- founded suspicion.  It is very hard to differentiate between founded suspicion and reasonable suspicion.  It seems to mostly be that the defendant was out of place.  
c. Stop forcible

d. Arrest

9. United States v. Hensley.  SC 1985 Reasonable suspicion of a completed crime

a. Terry not only for prospective crimes, but for crimes already committed.  So you can stop someone if you have specific, articulable facts that the person was involved in or wanted in a felony.
b. They also uses the Whitely v. Warden rule, where the cops who stop them do not need reasonable suspicion themselves, they can rely on someone elses

10. Use of Race
a. Some courts have said that use of race as part of a larger profile is ok.  

11. United States v. Sokolow

a. DEA stopped Sokolo after he purchased tickets using a roll of 20s, seemed nervous during the trip, checked no luggage, only stated 48 hours even though the trip was 20 hours each way.  

b. The officers had reasonable suspicion to stop him cause all the facts together amounted to reasonable suspicion even if individually, they are consistent with innocent travel.  So it is not whether particular acts are criminal, but if suspicion attaches to them.  

c. Chief Justice rejected the fact that the use of a drug courier profile tainted the stop.  He said you have to articulate specific reasons, but a profile does not detract from their significance

d. Rehnquist also rejected the idea that the cops had to use the least intrusive means to verify or dispel their suspicions in this case, an encounter rather than a stop, because a rule requiring a least intrusive alternative approach would hamper the police in making on-the-spot decisions.
e. Marshall dissent: showed how the reflexive use of profile is bad cause it can be adapted to almost any situation.  Also fear that they are not using individualized suspicion

12. Reasonable suspicion and Flight from the police

a. Illinois v. Wardlow SC 2000

i. Being in a high crime area and running when you see the police is not for reasonable suspicion for a stop.

ii. Royer said that mere refusal to cooperate was not enough for reasonable suspicion, but flight is different it is not going about ones business

iii. There could be an innocent explanation, but Terry stops are allowed even if there are innocent explanations.

iv. Limited Searches for police protections under the Terry Doctrine

1. remember to frisk under Terry, the police officer needs reasonable suspicion that the officer might cause him bodily harm

2. Minnesota v. Dickerson SC 1993

a. Officer pats down dicherson looking for weapons, feels something hard that he knows is not a weapon.  Continues patting until he decides it is crack, and then he pulls out the object

b. The evidence is suppressed, the sole justification for a frisk under Terry is the search for weapons.

3. People v. Russ NY 1984

a. If a person stopped in high crime area, but she is not evasive and the informant told the cop that the gun was passed to man, then no RS to frisk

4. US v. Rideau 5th Cir 1992

a. Man seemed drunk and injured late at night in high crime area, frisk ok

5. often depends of whether they are suspected of violent crime or not

6. Michigan v. Long SC 1983

a. Guy is stopped for driving erratically.  Gets out, seems high on something.  Then reaches for passenger compartment.  Cop lifts flashlight to it and see hunting knife.  SO he does a search of the passenger compartment and find marijuana

b. Terry permits a limited examination of an area from which a person, who police reasonably believe is dangerous, might gain immediate control of a weapon

7. People v. Torres NY 1989.  NY rejects Torres as a matter of state constitutional law.  Guy already out of car. There is little danger than once being released he will reach for the weapon and then attack cop

8. 8th cir – because drugs and weapons are so closely tied, you can search glove compartment for weapons whenever you stop someone for drug activities

9. 5th Cir – can pat overalls of suspect near him during burglary stop since the overalls which would just be returned to him at the end

10. Courts disagree on whether you can automatically frisk a companion of an arrestee.  

11. United States v. Swann 4th Cir 1998.  A cop thought a bunch of credit cards during a frisk might have been a box cutter, so it was ok for him to take it out and inspect it.

12. Maryland v. Buie SC 1990.  Protective Sweeps

a. Had probable cause to arrest Buie.  They have RS to believe that someone dangerous is on the premises.  DO protective sweep and find clothes that tie Buie to the robbery

b. Terry allows officers to make protective sweep of a premises based on reasonable suspicion that the area swept harbored an individual posing danger to the officer and others

c. Marshall Dissent: this is another step in swallowing the rule that searches are only reasonable if allowed by probable cause

v. Brief and limited detentions: The ling between stop and arrest

1. Florida v. Royer

a. They find that this is an arrest not a stop

b. Some of the factors: an investigative detention must be temporary and last no longer that is necessary to effectuate the purpose of the stop, second investigative methods employed must use the least intrusive means available to verify or dispel an officers suspicion in a short period of time.  It is the state’s burden of proof to show that the seizure was limited enough in scope and duration to only be an investigative duration
c. Some forced movements might be allowed in a stop but they cannot be used to pressure the suspect or to further the investigation.  So you can move people to a more private area, but here it was clear that the movement was to have a long conversation.

2. Most courts have ruled that it is ok to move a suspect a short distance for ID by witnesses.  According to my notes, we have so far limited it to a mile away.  

3. investigative techniques permitted in Terry stops

a. preliminary investigation of suspects identity and questioning concerning the circumstances giving rise to the stop

b. verify info obtained from the suspect by talking to others.  Also, checking vehicle registration, licensce check, or computer check of outstanding warrant

c. canine sniff or other a preliminary investigation of other suspicion circumstances

4. a search for evidence and sometimes physical tests for intoxication (although not roadside sobriety test) have been found too intrusive for Terry

5. If the initial reasonable suspicion that supported the stop has been cleared up or resolved, the suspect must be released.  Terry stops cannot be an excuse for a fishing expedition

6. if in the course of an investigation into crime A, reasonable suspicion comes up as to crime B, the cop can continue the detention to investigate crime B
7. Ohio v. Robinette

a. After a search has ended, a cop can ask another question (an encounter).

b. So Robinette stopped for traffic violation, cop gives him back his drivers license.  Cop asks if he has any contraband.  Robinette says no.  Cops asks to search.  Robinette says ok.  And finds drugs

c. Robinette wants the rule to be that the cop had to tell him that he was free to leave, but the court refuses saying that Robinette voluntarily agreed to the search.  

8. Dunaway v. New York 1979

a. Under Terry, police cannot detain a suspect and transport him to a stationhouse for questioning without probable cause, even if the detention is not deemed to be an arrest under state law

9. Fingerprinting

a. Davis v. Mississippi

i. Fingerprinting can be a type of detention that is allowed even if there is not probable cause because fingerprinting is a less serious intrusion on liberty than other searches and that repeated fingerprinting is not a real danger because it would not be necessary and is incredibly reliable, and could be done in a convenient time, but not offer an opportunity of harassment

ii. But here it violated the 4th amendment because petitioner was required to undergo two fingerprintings and he was also subject to interrogation

b. Hayes v. Florida SC 1985

i. Had reasonable suspicion but not probable cause to believe that Hayes was the perpretrator.  The officers took Hayes to the stationhouse without his consent to be fingerprinterd.  

ii. This amounted to an arrest because if a person is forcibly removed to the station house they are being arrested.

iii. However, fingerprinting on the field during a terry stop in not necessarily impermissible

c. United States v. Sharpe

i. A police officer notices that a pick up car and Pontiac are driving unusually, too slow, the window is covered.  They stop the Pontiac driver and asked for ID.  They then stop the pick-up and asked for ID and then said they would get a DEA agent, guy asks to leave and is not allowed.  Then the agent says he can smell weed and searches car, finds it, arrests guy.

ii. The defendants say this was a seizure without PC.  The cops say this was a Terry stop with RS.  

iii. The SC will not put a bright limit on Terry stops of 20 minutes and instead it is the amount of time it takes the police to diligently pursue an investigation likely to confirm or dispel their notions quickly, during which time it was necessary to detain the defendant.
iv. Here there was no extra delay and they contributed to the length of time

10. Show of Force during a Terry Stop

a. Courts have upheld the use of handcuffs and guns when there is reasonable suspicion  to believe that they are necessary to protect the police from harm.

b. However, when the police decided to just stop two suspects on the tip that they had NY license plates  They went to extremely dangerous procedures.  Demanded that they keep their hands out of the car.  Made them kneel and search them on the hood of the car and separated tehm.  This was too much for just a stop on such a low level crime and there was no evidence that they were armed and dangerous
vi. Detention of property under Terry

1. United States v. Van Leeuwen

a. Sometimes you can keep hold property on reasonable suspicion, in this case the police held a mailed package for several days but it was ok since the investigation was done quickly and promptly
b. United States v. Place (1983) 

i. If you are detaining someone baggage you should have the same limits as on an investigative detention of a person on less than probable cause

ii. Here, the detention of 90 minutes too long because they should have had dogs in place to sniff already

c. United States v. LaFrance 1st Cir 1989.  They detain package for 2 hours and 15 minutes.  Somewhat longer detention than in Place allowed because unlike in Place where it was his luggage, LaFrance could freely move around.  

vii. Demanding Identification as part of a Terry stop.

1. Hibel v. Sixth Judicial District Court of Nevada, Humboldt County  SC 2004

a. A man is stopped by a police officer who asks for identification, Hibbel refuses.  He is arrested and convicted on charge that he obstructed police officer in carrying out his duty.  Part of this charge was that he did not ID himself.

b. Kennedy first points out that the statute does not require that the officer produce a drivers license as long as he gives his name

c. Terry allows you to stop and take additional steps to investigate further, getting the name is part of that

d. Obtaining a suspects name serves an important government interest in Terry stops.  He may be implicated in other crimes, or can be cleared immediately

e. As for arrest, officer cannot arrest a person for failing to identify themselves if the request for identification is not reasonably related to the circumstances justifying the stop.  In this case, it was related, since it was just a commonsense inquiry, not an attempt to get an arrest.

n. Search incident to arrest; pretextual stops and arrests; plain view seizures

i. Search incident to arrest: spatial limitation

1. Chimel v. California  SC 1969
a. They arrest a man in his house and then decide to search the whole house and go into drawers.  He says items have been unconstitutionally seized

b. So when a person is arrested, it is reasonable for the police officer to search the person arrested in order to find any weapons in order to preserve the officers safety.  Also, entirely reasonable to search and seize any evidence on the person, otherwise it might be concealed or destroyed

c. Any area a person might reach and get evidence or a weapon must be governed by the same rule.  So a gun in the drawer in front of a person could be used, so there is a good reason to search it.

d. Thus, the area to be searched in the AIC – Area of Immediate Control

2. US v. Lucas 8th Cir 1990.  

a. Search of immediate area is ok even after the suspect has been handcuffed.  The police may still have had something to fear in cabinet

3. Courts disagree on whether the grab area that you can search is where the person arrested was at the time of arrest or at the time of search.  I mean there is danger reasoning only for place during search.  But otherwise, there is perverse incentive to keep them at spot of arrest longer

4. 2nd Cir: you can justify a search by bringing somebody next to the thing you want to search

5. Washington v. Chrisman SC 1982

a. Once a person is under arrest, the police officer can follow them at all times because every arrest must be presumed to be a danger to the arresting officer.  So the officer was allowed to follow chrisman back to his dorm room.

b. He calls in a movable AIC as long as the cop stood at the threshold of the door

c. On remand, Washington decided that there was no movable AIC under Washington law

6. Officers can force an arrestee to go and grab clothes if he will be in danger otherwise and then if they see something, they can seize it.  

7. If there is no reason to believe that the area beyond the AIC is a threat can the cops go beyond the AIC.  Yes, if there are exigent circumstances

a. Safety/danger

b. Evidence destruction

i. Reasonable belief that third party is in the residence

ii. And reasonable belief that the third party knows what is going on and might destroy the evidence

ii. Temporal limitations

1. Rawlings v. Kentucky SC 1980

a. When an arrest and a search are simultaneous and there is probable cause for the arrest, the court is not going to worry about which actually came first

2. But the search cannot be used to provide the probable cause for the arrest

3. Chambers v. Maroney SC 1970
a. Officers searched an car that had been impounded and brought to the police station after the suspect had been arrested

b. Once an accused person is in custody, then a search made at another place, without a warrant was not an incident to an arrest

4. United States v. Chadwick SC 1977

a. Footlocker searched at police station 90 minutes after he was arrested was not an incident to arrest or justified by any other exigency

5. United States v. Edwards SC 1974

a. Arrest guy for breaking into post office, later realize they should check his pants for paint chips.

b. Searches and seizures that could have been made at the spot when he was arrested can also automatically be made the next morning when he was in his cell.  The normal incident of arrest had not been completed when Edwards was placed in his cell

c. HE left open that some later searches may need warrants but strongly implied that arrestees person and things in possession could be opened automatically.  

d. Dissent: considerations that usually allow searches incident to arrest are wholly absent here.

iii. Searches of the person incident to arrest

1. US v. Robinson SC 1973

a. A man is arrested and part of the arrest his person is search.  Cop finds crumpled up cigarette pack and inside he finds heroin.  

b. The court says that you do not need a further reason to justify a search incident to an arrest, such as danger to police officer, or finding evidence relating to the crime, cops can do it automatically

c. Dissent: police might use a traffic incident as a pretext to a search.  

2. Gustafson v. Florida SC 1973.  Court allows a police officer to decide whether to arrest someone for a traffic violation and whether to conduct a full scale search.  So this was a situation where the cop had to arrest, he had discretion
3. Atwater v. City of Lago Vista SC 2001

a. Does the 4th amendment forbid a warrantless arrest for a minor criminal offense such as a seatbelt violation punishable only by a fine.

b. It does not forbid such a thing

c. Atwater is arrested and put in jail for a minor traffic violation, handcuffed she had to remove, shoes, jewelry and glasses.  She bring 1983 violation saying that this was an unreasonable seizure

d. You are allowed to arrest for all crimes because you do not want police making these distinctions on the spot and bringing all the litigation.  For example, how would a cop measure if the drugs weighed enough to warrant jail time.  

e. If the legislatures want to do it by statute, it is different cause then it does not involve constitutional principles

f. They do not allow tiebreaker rule, when in doubt, don’t arrest.  Because they think there are few atwater cases out there and do not want underenforcment

4. United States v. Chadwick 

a. Search of a footlocker after the person was in custody was not a search incident to arrest because it happened after the person was in custody

b. IN the footnote, they seem to imply that you could not search containers incident to arrest, but it is not clear, many lower courts let them do it.

iv. The Arrest Power Rule applied to Automobiles

1. New York v. Belton

a. Permitted the pockets of a jacket in the rear of the car to be opened while the arrestees stood outside and away from the car. (I think the zipped pockets are the container)
b. Within the relatively narrow compass of the passenger compartment of the car is generally, if not inevitabltly, where an arrestee much reach in to grab a weapon or evidentiary item

c. Passenger compartments can be automatically searched by trunks cannot

d. Dissent: bright line rule not as bright as majority things

2. The rule is that for persons stopped in cars the entire interior of the passenger compartment (as well as containers found there)are within the proper scope of a contemporaneous search incident to arrest
3. Thornton v. United States  SC 2004

a. Cop arrests guy after he has parked the car and exited and then frisked and found cocaine and arrested him.  He then searched the car and found a gun
b. So the logic here is no different than Belton where they could find no workable definition of area within the immediate control of the arrestee when he was recently in a car.  So they sought bright line rule.  NO reason to distinguish here.  

c. The stress and danger to a police officer of an arrest is no less because contact was initiated outside the car

d. Concurring: only 7 situations in which a defendant has attacked a police officer after being attacked in the last 7 years.  And only 1 real one.  SO the risk is very far from obvious.  He also points out that such a search is not the government right, but an exception justified by necessity.  He wants a rule that just assumes that cars have a DEOP and so he would limit searches incident to arrest where it is reasonable to believe that evidence relevant to the crime could be found in the car.

4. lower courts have generally limited Belton to areas that can be searched without causing damage to the car.  
5. Lower courts have used Belton in ways that conflict with Chimel.  First principle: passenger compartment always with arrestees grab area, so a dresser within grab area even though arrestee already handcuffed and surrounded by several officers.  Second principle: containers in grab area can be opened automatically.  So that police can search any container within reach

6. So not clear if Belton overruled Chadwick.  It depends if Belton is limited to car searches or not.  Most courts however have applied the automatic opening rule of containers

v. The arrest power rule where no arrest takes place

1. Knowles v. Iowa  SC 1998

a. The right to search is premised on a search actually occurring.  An officer who opts to write a traffic ticket instead of making an arrest cannot conduct a search

b. A guy is stopped for speeding.  Iowa law says that even if cop only issues a citation he can search the car.

c. Cannot be justified under any of the reasons for a SITA

d. The search cannot be justified on safety grounds since cops can use the same safety measures as on Terry stops
e. Nor is there any reason to preserve evidence, because once you issue citation all evidence that is needed is gone  

vi. Pretextual stops and arrests

1. Whren v. US SC 1996

a. Question: whether a temporary detention of a motorist who the police believe has probable cause has committed a civil traffic offense is inconsistent with the 4th amendment prohibition against unreasonable search and seizures unless a reasonable officer would have been motivated by a desire to stop the car to enforce traffic laws?

b. Petitioner stopped for traffic violation and cop immediately see cocaine

c. Because almost nobody comply with all traffic laws, it can be a way for police officers to investigate for other crimes so the plaintiffs want a subjective reasonable cop standard

d. They refused to have a test based on a cops motivation.  If cops are using race, the proper clause to deal with it is the equal protection clause.

e. The Supreme Court upholds its old test of whether there is probable cause to stop for a traffic violation.  Could the cop have stopped the car in this situation

2. if the cop has found a traffic violation that is not actually a traffic violation, then you cannot stop

vii. plain view and plain touch seizures

1. there is prior justification for the intrusion and in the course of the search they come across some other incriminating evidence.  

2. elements

a. police must be validly at the place where the seizure occurs

b. incriminating character of the item to be seized must be immediately apparent
c. The police may have suspicion that the item will be found on the premises

3. Horton v. California SC 1990

a. Police had probable cause to believe that jewelry and weapons would be found at Horton’s house, but the search warrant only specified only the jewelry.  

b. Horton challenged the seizure of weapons arguing that since their discovery was not inadvertent, the plain view doctrine did not apply

c. The court reasoned that the inadvertence requirement added no new significant privacy protection beyond the plain view doctrine and they do not like subjective tests into mind of police officer, they abandoned it.  

d. Dissent: can be abused.  To save time, they only list one or two to be searched, hard to find ones, and then use it as an excuse to find as must as possible in plain view
4. Arizona v. Hicks SC 1987.  Probable cause to seize an item in Plain view

a. Arizona v. Hicks

i. Officers are in an apartment because there was a shot to apartment below.  

ii. They see expensive stereo equipment, they cannot look at the serial number.  This is a search for which they do not have probable cause.

iii. So after this case, they must have probable cause to seize an item in plain view and this probable cause must exist without the need for further search

5. plain touch doctrine

a. White in Dickerson said that there is a plain touch doctrine.  SO that if the cop touches something that he readily realizes is contraband, then there is no further invasion than that allowed by the search for weapons
o. Automobiles and other movable objects

i. The police may search an automobile without a warrant when they have probable cause to believe it contains evidence of criminal activity

ii. The carroll doctrine

1. The idea was that a car was mobile, so there was an immediate exigency

iii. Distinguishing Carroll from search incident to arrest

1. For the car exception, the officer must still have probable cause to believe that evidence will be found in the area that she searches.  In SITA all you need is probable cause to arrest

iv. The progeny of Carroll

1. chambers v. maroney

a. upheld a warantless search of a car that been stopped on the road but was searched subsequently at the police station after it had been seized and its occupants taken into custody.

b. The Court argues that an immediate search is no more intrusive than a seizure pending a warrant
v. Movable Property – In and out of cars

1. the automobile exception is not jus based on mobility, but also (and probably primarily) on the DEOP in cars

2. United States v. Chadwick SC 1977

a. The mobility of a footlocker justified its seizure upon probable cause, but a warrant was required to search the footlocker, unless an emergency circumstance made a seizure insufficient to protect the state interest

b. Burger distinguished cars from containers: luggage contents are not open to public view, except as a condition to border entry or common carrier.  Luggage is not subject to regular inspections.  And unlike an automobile whose primary function is transportation, luggage is intended as a repository of personal effects
c. SO because of the higher expectation of privacy in a footlocker, you can not say that a search would be no more intrusive than a seizure pending a warrant

d. Even if you seized it, the seizure did not diminish the respondents right to privacy in what was in the footlocker

3. US v. Sanders

a. The police had PC to search the passenger of a taxi’s suitcase but no other part of the taxi.  The court holds that the police need a warrant to search the suitcase

4. US v. Ross SC 1982

a. Court upheld a warrantless search of a Paper bag and pouch and bag found in the search of a car.  

b. He distinguished earlier cases like Chadwick because there the police only had probable cause to search the footlocker, here they had PC to search the whole car.  The Carroll doctrine would be nullified if they could not search containers because contrabands are rarely strewn across the floor of cars

5. California v. Acevedo  SC 1991

a.  The decision overturns Sanders and expands Ross
b. The police are not required to obtain a warrant to open a container in a car even if their probable cause to search is limited to just the container and not the car itself

c. With probable cause to believe that that a paper bag in Acevedos car contained narcotics but lacking cause to search the rest of the car, the officers stopped the car, seized the bag and opened it.

d. Created clear and unequivocal rule: police may search an automobile and any containers within it when they have PC to believe contraband or evidence of crime is present anywhere in the car

e. The only remaining limit on the scope of permissible searches derives from the size and shape of the items sought – police may only search where such items may be hidden.  This is in E&E, not the case, but the note says that afterward there is still debate on whether there is probable cause to search a certain part of the car.  Debate on lower courts, can you search trunk of car if you smell burnt marijuana
f. The reasoning is that the majority agrees that they can make no principle distinction between searching a single bag in the car and searching the whole car and opening the bag.  And this would just get the police to do the more intrusive whole car search to get to the less intrusive search.  SO they just drop the distinction.  

6. US v. Johns SC 1985

a. Custom agents removed packages from the trunk of a car and searched the packages 3 days later without a warrant but with PC.

b. Containers in the car are not subject to temporal restrictions not applicable to the vehicle search itself.  

7. Wyoming v. Houghton SC 1999 Search of passengers property

a. Respondent argued that the police officer should not search containers he knew were not the drivers

b. It does not matter that the container searched was the passengers not the drivers because under Ross, if there was probable cause to search the car, it justifies the search of every part of the vehicle and its contents that may conceal the object of the search.  
c. Passengers just like drivers have a DEOP with regard to property that they transport in cars because cars are not repositories for personal effects, are justified to police stop as an everyday occurrence, and are exposed to traffic accidents that may render their contents open to public scrutiny

d. Scalia does not overturn US v. Di Re SC 1948 but distinguishes it.  Di Re held that probable cause to search a car did not justify a body search of a passenger.  But Scalia pointed to the heightened protection of a person’s body, since it is a humiliating experience, in a way that searching for containers in a car is not.  

e. Another point, drivers and their passengers often in common enterprise.  And if there was a passenger exception drivers would simply hide their contraband with passengers.  And there would be a slew of litigation on these matters

p. Exigent searches.

i. Fact specific situation in which the state must show that immediate action was necessary to 

1. prevent flight

2. safeguard the police or public

3. protect against the loss of evidence

ii. These are cases where the cop has probable cause just no time to get a warrant, so police officer still has to show that PC exists, it does not permit a search in the absence of PC

iii. They also need a separate probable cause to believe that the persons or items to be searched or seized might be gone, or some other danger would arise before a warrant could be obtained.  

iv. Welsh v. Wisconsin SC 1984.  

1. a man is driving erratically and then drives into a ditch and walks away.  Bystanders call the police and they quickly use vehicle registration to figure out where he lives and arrest him without a warrant

2. The Court held that this was not hot pursuit because Welsh was never aware that he was being chased by police officers

3. if the rule was that if it depended on how expeditiously the police looking for him then hot pursuit would exist in virtually every case.

v. US v. Santana  SC 1976

1. woman in doorway and goes into house.  Police follow.  This is hot pursuit because a defendant may not defeat arrest when set in motion by the expedient escaping into a private place.
vi. Mincey v. Arizona SC 1978

1. you can enter a scene without a warrant for exigent circumstances but they must be strictly circumscribed by the exigency which justify its initiation
2. so you cannot have a detailed four day search of a murder scene without a warrant

3. but you could have initial search to see if there are other victims of if the killer is on the premises

vii. Welsh v. Wisconsin

1. if they had not arrested, they would have lost evidence, that he was drunk

2. he says this offense is too minor for something 4th amendment problematic as a warrantless home arrest

3. Rehnquist: entering the home is no more intrusive for minor offenses than for major offense.

viii. You cannot create your exigent circumstances, but of-course debate over what that means.  Also, police do not have to go out of their way to avoid exigent circumstances

ix. Illinois v. McArthur 

1. if the police are faced with a situation where they anticipate that incriminating evidence might be destroyed but they do not have a compelling justification required for a warrantless emergency search,  they may prevent the defendant from entering without a police officer until a search warrant is obtained.

2. I think they can secure the premises to prevent anyone from entering.  

q. Administrative searches

i. The warrant clause is at least rhetorically the dominant clause for the 4th amendment, the SC has used the warrant clause for searches conducted for purposes other than traditional law enforcement

ii. Reasonableness analysis balances the need for a particular search or seizure against the degree of invasion upon personal rights that the search or seizure entails.  And if the PC standard does not take sufficient account of the state interest in light of the degree of intrusion, the Court finds it reasonable to dispense with such requirements in favor of lesser standards such as reasonable suspicion, area warrants, or other controls on area discretion.  

iii. Camara v. Municipal Court SC 1967

1. you need a warrant for home inspections (to see if they meet building codes) but you do not need PC that they do not meet the housing code, just that the search is in compliance with a reasonable administrative scheme.

iv. Griffin v. Wisconsin

1. A probationer has a DEOP because of the states administrative interest in regulating probationer, but even if his home can be searched without probable cause, is a warrant needed?

2. The Court says no.  Warrants should not be issued unless there is probable cause.  Camara was distinguished because it was an administrative search warrant which can but does not have to be issued by court.

3. So Scalia refuses to have a warrant without probable cause, so he allows the warrantless search of the probationers house

v. New York v. Burger  SC 1987
1. So New York Police officers conduct 5-10 inspections on any given day of junkyards to see if there are any stolen vehicles
2. There is a DEOP in businesses over homes, and there is an even bigger DEOP in closely regulated industries.  

3. The idea is that when a business owner decides to enter this heavily regulated business, he does this knowing tha this business will be regularly inspected.  

4. SO they define a general “special needs” doctrine – where the privacy interests of the owner are weakened and the government interests in regulating the particular business are concomitantly heightened, a warrantless inspection of commercial premises may well be reasonable within the meaning of the 4th amendment.

5. But three criteria must be met

a. Substantial government interest that informs the regulatory scheme pursuant to which the inspection is made

b. The warantless inspections must be necessary to further the regulatory scheme

c. The statutes inspection program, in terms of the certainty and regularity of its application must provide a constitutionally adequate substitute for a warrant.  So it must have the same functions of a warrant, it must inform the owner that the search is being made in accordance with the law so he should know his property will be periodically inspected and it should be limited in scope
6. dissent: the point of the search is to reveal criminal acts which is what makes it so problematic.  The administrative search is not limited to the special concerns of the regulated business  

vi. Searches and seizures of individuals pursuant to special needs.

1. the court has used a special needs balancing analysis in a series of cases to uphold civil based searches of individuals in the absence of a warrant and probable cause

2. Searches and seizures based on on RS rather than PC

a. New Jersey v T.L.O.  SC 1985
i. School official searched the handbag of a student even though he has RS not PC to believe that there were cigarettes in the purse.  
ii. No Terry Stop rationale cause no reason to believe bodily harm

iii. The search effectuated a special need beyond ordinary criminal law enforcement – the state’s need to assure a safe and healthy learning environment.

iv. And then you do a balance between state interest and privacy interest of student.  

v. DEOP in school.  Schools should able to discipline students at early state

b. This logic allowed warantless searches of the office of a government official and a probationers home.

c. Cornfield by Lewis v. School District 7th cir

i. Teachers think he is too well endowed so he might have drugs in crotch, so they force him to go in locker room and watch him change but don’t touch him.

ii. The court noted as the intrusiveness of the search of a student intensifies, so too does the 4th amendment standard of reasonableness.  And that probable cause might well be required for an extremely intrusive search.  

iii. However, in this case court says it is not too intrusive

d. What do we look at for intrusiveness

i. Circumstances of intrusion

ii. Methodology (fluid extraction)

iii. Information contained in results

e. Skinner v. Railway Labor SC 1989

i. The SC upholds a program mandating drug tests for all railroad perssonell involved in certain train accidents.  SO there was suspicionless testing for all personnel involved in the accident

ii. This regulation was subject to 4th amendment scrutiny because a urine test could reveal private information

iii. The governments interest in regulating the conduct of the railroad employees to ensure safety presents special needs beyond normal law enforcement that may justify departure from the usual warrant and probable cause requirements.  
iv. There is no need for individualized suspicion.  Balancing test.  A urine test is a minimal intrusion when taken by someone and not being monitored.  And they have a DEOP because they work in an industry that is heavily regulated.  The state interests on the other hand are compelling.  This will deter drug use by employees.  And it will help RR get valuable information on the cause of accidents

v. Particularized suspicion would be hard to get because it is hard to find out which employee is impaired, esp after a major accident.  

vi. Dissent: this is an intrusive search and this is different than other special needs searches because there is no suspicion as to any individual
f. National Treasury Union v. Von Rabb SC 1989

i. Drug tests were made a condition for employment for three types of positions in the custom service

1. involving drug interdiction

2. those requiring an employee to carry a firearm

3. those in which an employee would handle classified documents

4. again balancing test.  The people chose to apply for these positions.  And the gov had an interest in making sure employees on the front lines had dexterity and good judgment

5. As for the classified documents category, this one may be too broad.  

ii. Scalia argues that while drugs among RR workers has been well established, only 5 tested positive of drugs out of 3500 employees. 

iii. The majorities response is that this is a sign that drug testing might be a deterrent and that customs officials are very important officials
g. Since von rabb is for applicants, there seems to be an indication that employees have more privacy interests than applicants.  If you create advance notice of the test for jobs it is less intrusive because it creates DEOP, there is a partial warrant value – gives notice that a search will occur and its scope.  Giving people a chance to reject

h. You test all employees when the goal in detection.  But if the goal is just detection, then you should test 1/10 since that is less intrusive

3. Drug-testing of pregnant mothers

a. Ferguson v. City of Charleston SC 2001

i. Struck down the state policy of testing pregnant women for cocaine use.
ii. The pervasive use of police in drafting and monitoring the program and ultimately arresting and prosecuting users precluded its characterization as an administrative special needs practice.  

iii. The state argues that it has the special need to protect the mother and child, but the fact that law enforcement in involved takes it out of the special category of special needs.  

iv. This case is different from Burger because that was for a closely regulated industry and it was the purpose of the burger scheme was not law enforcement but administrative.

vii. Roadblocks, Checkpoints and other suspicionless  seizures

1. Delaware v. Prouse SC 1979.  an officer could not in the absence of reasonable suspicion stop an car and detain the driver in order to get ID and registration

2. United States v. Martinez – Fuerte SC 1976

a. Suspicionless searches at permanent checkpoints removed from the border allowed.  

b. Allowed because it is necessary to implement the state interest in regulating the flow of illegal aliens and a checkpoint is minimally intrusive.  HE argues that people are not surprised by a checkpoint and such checkpoints are determined by officials in the field, so limited discretion

c. This is different from Terry stops cause not out of concern for safety
3. Michigan v. Stitz SC 1990

a. Upheld suspicionless stops at temporary sobriety checkpoints

b. They did not rely on the special needs line of cases instead they relied on the Terry line of cases.  

c. SO they did a Terry balancing, They said the checkpoint minimally intrusive, people know they will be stopped against the state’s heavy interest in eradicating drunk driving
d. The court said legislature should decide which among reasonable law enforcement alternatives should deal with this danger

e. I do not know why checkpoints are analyzed under Terry but not special needs or administrative searches

4. City of Indianapolis v. Edmond  SC 2000

a. A checkpoint whose primary purpose is the discovery and interdiction of illegal narcotics

b. They argue that Stiz was not primarily for law enforcement but to get drunk drivers off the road

c. But here the primary purpose is to detect evidence of wrong doing not ensuring highway safety.

d. So if you have general crime control, you must have some individualized suspicion.  

5. Lower courts have allowed checkpoints where drug enforcement is just a secondary purpose

6. Illinois v. Lidster

a. Unlike in Edmond, the primary purpose of the checkpoint was not to find out if an individual had committed a crime, but to see if they could provide information about a crime that was likely committed by someone else.
b. Police are allowed to ask for help from pedestrians without it being a 4th amendment issue, no reason they should not be able to ask help from people in cars

c. So they will not say it is presumptively unconstitutional.  It is a balancing test like all the others, the gravity of the intrusion, the degree to which it advances public interest, and the gravity of the concern that gives rise to the seizure

d. Dissent: a stop by car is much longer and more inconvenient than one by foot.  

r. Consent searches

i. Voluntary consent

1. Schneckloth v. Bustamonte SC 1973: voluntariness distinguished from waiver.  

a. The defendant wanted the SC to make a rule that absent knowledge that a person has the right to refuse a search, the search is not valid.  
b. However, the real issue is whether the consent was actually voluntary or was it coerced which is a question of fact to be determined from the totality of the circumstances.  

c. It would be impractical to have warnings similar to Miranda warning in consent searches because of the informal and unstructured conditions under which warnings are usually made.  

d. Dissent: how can you waive something like a constitutional guarantee without knowing it existed.  Marshall wanted the gov to have the burden of showing knowledge

2. lower courts – you cannot use a refusal to consent as reasonable suspicion to search someones bags

3. I think police can have consent to check bags regardless fo whether they are in a custodial setting or not.  

4. SC has also said that the government has the burden of showing that the consent was freely and voluntarily given and not just an acquiescence to a claim of lawful authority

5. US v. Gonzalez-Basulto – 6 part test if consent is freely given

a. The volantariness of the defendants custodial status

b. The presence of coercive police procedures

c. The extent and level of defendants cooperation with police

d. The defendants awareness of the right ot refuse consent

e. The defendants education and intelligence

f. The defendants belief that no evidence will be found

6. if a police officer says to a defendant I want your consent, but if you do not give it to me I will get a warrant.  That is ok if the police officer could get a warrant, but it is not ok if they lie and say they are in the process of getting a warrant, or say they have sufficient evidence when they really do not.  
7. Ohio v. Robinette

a. After a lawful stop where license is returned, the police officer asks to search the car and finds drugs.  He does not have to tell the suspect that he was free to go before asking to search the car

b. The court held the totality of circumstances test must be applied.

8. US v. Zapata 10th Circuit

a. Just because a Mexican national thought that you had to do whatever the police told you does not make his consent involuntary.  The court refuses to take into account such an intangible characteristic that is unverifiable and unquantifiable

9. in deciding if a person really consented, must look at totality of circumstances.  If the suspect had meant sure, I mind whne he said sure, rather than sure, go ahead he would have protested once the cop had started with the search.

10. suspect added reluctantly to his signature.  This is still consent, plus shows he knows he had right to refuse

ii. third party consent
1. SC upheld the search of the defendants duffle bag when his cousin a join user of the bag gave his consent

2. US v. Matlock SC 1974  -- any person with access to the home has the ability to let the police into the home.  So any co-habitants

3. Illinois v. Rodriguez SC 1990

a. Woman has apparent authority to the apartment in the eyes of the police, but really she had moved out of the apartment a month earlier and retained key without permission

b. Allowing someone to search is not a waiver of constitutional rights.  The issue here is whether the search was reasonable.

c. So the trial con right is that nothing that violates the 4th amendment will be allowed, but within 4th amendment itself he is only promised that no search will be unreasonable

d. SO the standard is to be reasonableness.  Including reasonableness to make a mistake.  

4. Stoner SC 1964 – the apparent authority cannot be unrealistic, such as the hotel desk clerk to let an officer into the persons room

5. A police officer cannot just proceed without investigating at all.  A live in babysitter did not have apparent authority to allow police to search that owner’s bedroom.  They should have looked into babysitters access into employers bedroom
6. 3 categories of apparent authority

a. Never justified no matter what person says.  Custodian.  Mailman of house he is delivering to

b. A reasonable officer would think they don’t have authority, but with further info could be proven wrong.  Such as a landlord who sometimes stores things

c. Reasonable to assume they have authority.  Person holding a movable container or answering the door when knocked upon, but this assumption may change

d. (makes sense for cop to think driver has authority over stuff in trailer)

7. family member usually have right to consent, unless an area is reserved specifically for one person.  Spouses usually too, but a non-consenting spouse can overcome the presumption by proving that the consenting spouse was denied access to that part of the hosue

8. Florida v. Jimeno

a. The scope of a search is based on objective reasonableness.  So here when a person consented to a search of his car for narcotic , it was reasonable to assume he also agreed to search bags in his car that might contain drugs

b. They refused to make cops ask if they can open each container individually

c. Dissent: the majority’s real fear is that if police asked for each container separately, the suspect might say no.  So they are really just trying to dupe the suspect.  

9. After this case, the burden to remove ambiguity is on the suspect.  However, the police can still go too far, in one case they asked to search a person’s house and then started searching hard drive 
iii. Withdrawing conset

1. a person can withdraw consent once given.  Or stop a search in the middle

2. if you just withdraw consent on its own, it is not suspicious, but if you withdraw consent in a peculiar manner it may be considered suspicious. B 

iv. credibility determinations

1. this usually comes down to one word against another, and courts usually believe police officers.  And the review is clear error.  The only two exceptions is if the cops testimony is implausible on its face or contradictory.  Or if there is other evidence to show that the defendant is right.  

s. wiretapping, evesdropping etc

i. Lopez v. US SC 1963

1. IRS agent wears a wire when talking to someone offering him a bribe.  There is no 4th amendment violation, person who offered the bribe took the risk that the person would turn against him through memory or mechanical device.  

ii. Lewis v. US  1966 – just cause it is in home informant could enter home and talk to Lewis even though there was heightened privacy interest in the home
iii. Gould v. US – if informant rummages through papers, it goes too far because it is beyond the scope of the visit into the home.

iv. Hoffa v. US.

1. if a union official repeats Hoffa’s statements then he was not relying on his REOP in the hotel room but in this misplaced confidence in the union official.  

v. Wiretapping and eavesdropping statutes

1. berger v. New York  SC 1967 : procedural protections required

a. new york evesdropping statute, here are the flaws

i. there was a conspicuous absence of any requirement that a particular crime be named

ii. there was no requirement of a particular description of the conversations sought

iii. the length of time for evesdropping permitted was too extensive 

iv. extensions in the time period were granted on an insufficient showing was in the public interest
v. there was no provision for terminating the conversation once evidence sought was found

vi. that statute lacked notice and return procedures

2. all 6 of these defects are fixed in the current federal law

3. minimization requirement  -- no order can be longer that is necessary to achieve the objective of the authorization, and in any event no longer than 30 days.  All extensions same thing, asap or 30 days before another extention

4. For the wiretap going on too long, the fed statute reduced the time.  

5. there was no notice and return provions.  You have to keep an inventory of everything you took and you have to give the court a copy of what you obtained.  

6. Scott case – they turned on wiretap and never turned it off, but this is ok because they only caught things covered in the act.  

7. There is a threshold for giving a wiretap

a. There is PC to believe that the person has committed or is committing a particular offense

b. Normal investigative procedures have tried and failed, or seem unlikely to succeed, or are too dangerous.  

i. So this is not an exhaustion requirement just a necessity requirement.  So it does not have to be a last resort, the court just wanted to make sure it was not used in every initial investigatin

c. There is PC to be believe the facilities to be wiretapped are about to be used in the offense or belong ot the person committing the offense

8. pen registers are not subject to the statute

9. silent video surveillance only allowed if 4 elements in addition to probable cause are met

a. video surveillance is the least intrusive alternative

b. the warrant must particularly describe the area to be video taped
c. it must be limited to no longer than necessary and no longer than 30 days

d. the warrant must be conducted in such a way as to minimize the videotaping of conduct not subject to surveillance

10. footnote 37 – president cannot conduct warantless searches in domestic security investigations.  Wireless provisions may now be given if a significant purpose is to gather intelligence.  Also allows, sneak and peak, roving wiretaps, electronic and computer surveillance, pen registers.  

11. page 482 6-8.  Federal agencies who has obtained knowledge through electronic, oral or wire communication with other federal law enforcement officials or they can also give to foreign law enforcement official or a state law enforcement official.  
12. section 2515 – if an electronic communication is intercepted in prohibition of this law, it cannot be used in adversary hearing, trial, grand jury, legislative body.  This gives back up to the notion that if evidence is gotten by violation of a statute it should not be excluded unless the statute says it should, because Congress knows how to exclude.  

13. if it is a minor break in the law, such that it did not play a substantive role in the statutory scheme, the evidence would not be suppressed. 

14. United States v. Steigler

a. 4th amendment does not apply because it does limit private searches.

b. And then interprets statute to say that the private guy did not violate the law.

III. Exclusionary Rule
a. Weeks v. United States SC 1914 Exclusionary Rule and the federal courts
i. Applies only to federal courts

ii. Two themes

1. the exclusionary rule is the only effective means of protecting 4th amendment rights

2. the interest in judicial integrity requires that the courts not sanction illegal searches by admitting the fruits of illegality into evidence

b. The exclusionary rule and the states

i. Wolf v. Colorado SC 1949
1. The incorporate the 4th amendment against the states but the Court refuses to say what remedies states must apply

2. The exclusionary rule is not part of constitution but a judicial application, so we will not force it upon the states

ii. Mapp v. Ohip SC 1961

1. They hold that all evidence obtained by searches and seizures in violation of the Constitution is, the that same authority, inadmissible in state court.  

2. The court reasons that you cannot have a constitutional right without its most important privilege

c. 4 points in favor of exclusionary rule
i. Preserves judicial integrity, by insulating courts from tainted evidence

ii. The rule prevents government from profiting from its wrong

iii. The rule is not costly, because it excludes what should never have been obtained in the first place

iv. The rule is necessary to deter police conduct.  

d. Amar – 

i. against judicial integrity, fairness and integrity is also threatened by excluding evidence that will help justice system reach a true verdict

ii. gov profiting from wrong – but criminals also profit from wrong

iii. excludes what should have never been obtained, but often they could have gotten a warrant but thought it was an exception and court disgrees-criminal profits

iv. deterrence.  If the idea is to have deterrence, why should the benefit flow to the guilty?

e. Payment—including personal liability on cops could be another deterrent

f. Generally, there is no suppression in federal court for evidence seized in violation of state law.  For violation of federal law, it depends on the statute.  Evidence is allowed in violation of a treaty.
g. The Exclusionary Rule in detail, procedure, scope and problem

i. Federal Crim rule 41 .  You start a motion to suppress under this rule.  

ii. Motion to suppress is required before trial because both sides need to know what will be admitted.

iii. Some states you cannot do it later in the trial unless you have a good cause

iv. Motions to suppress are conducted in front of a judge, but in some jurisdictions if the judge allows it, the judge will also resubmit it to the jury with instructions on search and seizure law.  

v. Franks v. Delaware SC 1978

1. a defendant has a limited right to attack the truthfulness of the statements made in a warrant application.  But it was clear these challenges were not to be routine  

2. In order to get an evidentiary hearing (franks hearing) the defendant must make a substantial preliminary showing
a. A false statement

b. Made by the affiant police officer

c. Either knowing or and intentionally or with reckless disregard for the truth.  Neither inadvertent nor negligent misstatements nor false statements of informers or other sources, are sufficient to satisfy the threshold requirement
d. The false statement was material, necessary to finding probable cause.  If there was sufficient info without false statement, then it is harmless error

3. once you make this showing there is a full evidentiary hearing where he shows by preproderence of evidence that an allegation in the affidavit had a knowing or reckless falsehood.  And then the judge takes the falsehood out of the affidavit, and if there is no longer PC for the search, the search was unlawful.  

4. Also, given that a confidential informant is prohibited from disclosure, hard to show that cop made one up.  And if the informant just lied, no good

vi. Simmons v. United States SC 1968

1. when a defendant testifies to the question of standing at a suppression hearing, the government may not use the his testimony against him on the question of guilt or innocence. Because otherwise defendant would be unduly inhibited from making 4th amendment claim.  By the way this is written, it likely extends to all 4th amendment questions

a. standing – these are my drugs at suppression hearing
2. lower courts, statements at suppression hearing can be used to impeach him.  

3. If a defendant calls a third party witness at trial, that testimony may be used against the defendant as trial.  This is because the point of the Simmons rule is that you did not want to make the defendant give up one constitutional right for another.  

4. substantial evidence deference for magistrates who issue warrants and for trial judges in suppression hearings.

5. Some lower courts allow police to keep looking for a magistrate who will give the warrant as long as he is neutral and detached, others won’t

h. Establishing a violation of a person 4th amendment right

i.  In order for their to be exclusion at trial, a defendant must show that this 4th amendment rights were violated

ii. The court does not like calling this standing

iii. Rakas v. Illinois SC 1978

1. A car is searched.  The defendant was neither owner of the car or owner of the gun seized from the car.  

2. The question on whether a person can get exclusion is whether their own reasonable expectation of privacy was intruded upon  
3. Evidence searched or seized from a third party cannot be excluded from trial. 

iv. Because now the question for standing is whether you have a REOP, then you do not have automatic standing if you are in possession of a piece of property.  Since you can be in possession and not have REOP.  

v. Rawlings v. JY SC 1980.  A man stored his drugs in a woman’s purse.  He cannot challenge the search of the purse because he does not have a REOP in the purse.  So ownership does not automatically confer standing

vi. However, ownership allows you to automatically challenge the seizure of the property.  

vii. United States v. Payer SC 1980

1. government officials engage in purposefully illegal tactics.  When an official of a bank in the Bahamas visited the united states, they stole his briefcase and found documents on Payner.  

2. Payner could still not be the one to challenge the illegal search 

viii. Minnesota v. Carter SC 1998

1. so for the purpose of standing, the question of whether you have REOP matters.  SO if you are overnight guest you do and if you are merely doing a commercial transaction you do not.  
i. The fruits of the search: causation and attenuation.  

i. Big question: is there a sufficient connection between proffered evidence and an illegal search to justify exclusion.  

ii. Brown v Illinois

1. guy arrested without probable cause, but given Miranda warnings and then confessed, so the question is whether the confession is too attenuated from the initial arrest to justify exclusion

2. Wing-sun gives principles 

a. They entered a guy named Toy’s home without probable cause and so Toy’s declarations and the contraband from the man Toy led him to could not be used against Toy.

b. However, Wing Sun was released and came back a few days later to make a statement, so the two actions had become so attenuated as dissipate the taint.

c. The question was whether the information came from exploitation of the taint or by means sufficiently distinguishable to be purged of the primary taint.  

3. The Miranda warnings by themselves regardless of the violation by the cops do not remove the taint

4. they refuse to give any per se rules, must be decided case by case.  Factors to be considered 

a. Miranda warnings

b. Temporal proximity of the arrest and the confession

c. The presence of intervening circumstances

d. The purpose and flagrancy of the original misconduct

5. and the burden of admissibility rests on the prosecutions

iii. Taylor v. Alabama SC 1982.  6 hours, visiting with girlfriend, and 3 miranda warnings not break the causal chain.  Esp since not represented by a lawyer, and asked lots of questions.  They also refuse to make flagrant conduct by the police a requirement.  

iv. Rawlings v. Kentucky 1980.  not FTP even though Rawlings subject to improper detention because he was given Miranda warnings, only held for 45 minutes in congenial atmosphere, his statements were apparently a spontaneous reaction to the discovery of evidence, no flagrant misconduct and no evidence that the statements were involuntary

v. New York v. Harris SC 1990

1. confession made after arrest in violation of Payton is not illegal because Payton was meant to protect sanctity of home.  However, person still arrested with probable cause and so legally in custody.  If the evidence had been search of his home it would be different.   Dissent.  This gives incentive to violate Payton.  

vi. In order to determine whether consent to search violates the causal chain, there are 3 factors

1. the temporal proximity of the illegal conduct and the consent

2. the presence of intervening circumstances

3. the purpose and flagrancy of the initial police misconduct.  

vii. United States v. Ceccolini SC 1978

1. The officer found a witness while illegally looking at papers.  

2. The live testimony of a witness can by excluded if it is an FTP but only if there is a very close and direct link between the illegality and witness testimony.  Otherwise, the free will of the witness will break the causal link.  

3. There is a high cost for not letting the witness testimony because it would permanently disable this witness from testifying no matter how unrelated to the initial illegal search.  

j. Independent source

i. Allows the introduction of evidence discovered initially during an unlawful search if the evidence discovered later through a source untainted by illegality

ii. Murray v. US SC 1988

1. So police enter illegally, see bales in plain view.  They then independentally get warrant and seize and search bales.  Do they have to suppress bales because they saw them the first time?

2. Nix v Williams – inevitable discovery doctrine.  (aka hypothetical independent means) If police where conducting a search that would have led to the missing body, it does not matter that police first got the information out of defendant in violation of right to counsel

3. It makes no sense to have the inevitable discovery doctrine and not allow evidence that would have been independently found.  

4. So as long as the later acquisition was not the result of the earlier entry there is no reason the independent source doctrine should not apply
5. dissent: now officers know they have little to lose and much to gain by illegality

iii. what if the information from the initial search is on the warrant, the lower courts have held that the warrant is still valid if the rest of information rises to probable cause

iv. Nix v. Williams 

1. reason is that you do not want to put police in a worse position than if no unlawful activity transpired.  And the uncertainly on whether it will be discovered anyway is enough for deterrence

2. it must show by preponderance that the evidence would have been discovered by independent legal means

3. dissent: it should be clear and convincing evidence.

v. Because the government could and would have obtained a warrant does not establish inevitability

vi. Inevitably must be shown by what government was actually going to do, not speculate on what they could.  Ie, it was standard procedure

vii. Exclusionary rule does not apply to grand jury proceedings

k. Using illegally obtained evidence for impeachment purposes

i. Walder v. US SC 1954.  Walder testified that he never sold narcotics in his life.  He could be impeached using evidence that was illegally seized in an earlier case because he had opened the door in direct and the exclusionary rule could not be a license for perjury

ii. US v. Havens SC 1980

1. police illegally search suitcase and clothes to find a sewn pocket.  The direct just says never transported drugs.  Cross asks about suitcase and pocket

2. You can use illegally obtained evidence to impeach no matter if the topic is raised in direct or cross as long as it is within the scope of the direct

3. dissent: the government can now lay the case for impeachment and use it as an excuse to bring in otherwise inadmissible evidence

iii. James v. Illinois SC 1990

1. impeachment of defense witnesses with illegally obtained evidence not allowed.

2. fear of impeachment will discourage defendants from even presenting witnesses who might be probative at trial

3. witnesses will fear perjury because they will be prosecuted, but defendant already being prosecuted so does not.   

4. dissent: this essentially allows friendly witnesses to lie.

l. Good faith

i. United States v. Leon  SC 1984

1. A police man uses a facially valid search warrant, but which the court ultimately rules not to have probable cause 

2. should the exclusionary rule be modified to allow evidence that was seized in reasonable, good faith reliance on a search warrant that is subsequently held to be defective?  Yes
3. the exclusionary rule is not meant to cure past wrongs to individuals, it is rather meant to be a general deterrant

4. since exclusion is separate from whether the rights of a person were violated, must weigh costs and benefits of excluding this information.  

5. the exclusionary rule was neither designed to deter magistrates nor is likely to do so

6. so they create a good faith exception.  But the information is still excluded if the cop lied or the magistrate abandoned his role

7. in a footnote, the Court decides that there is no difference between judicial integrity and deterrence

8. dissent: the role of 4th amendment is not to educate individual officers but system as a whole and they would benefit from exclusion here.  The cost on society is not imposed by the exclusionary rule but by the 4th amendment itself.  

ii. MA v. Sheppard SC 1984.  Good faith when officers give judge a narcotics warrant but tells them he will change the items to be seized as those necessary for a murder investigation but he does not.  Police relying on judges word seize items in murder investigation.  The Court held that the police made an objectively reasonable mistake and they should be able to rely on what the judge told them, so no suppression

iii. After these two cases, evidence will not be suppressed on technical errors

iv. For a reliance to be unreasonable, no reasonable person could have relied on it

v. There are warrants where the court has found a good faith exception because reasonable minds can defer on whether the Gates test was satisfied

vi. Courts defer on when an overbroad warrant fits under good faith exception

vii. There is some concern that after Leon, the courts are no longer looking to see if there is probable cause and just immediately relying on good faith.  5th circuit even went so far as to say you must go on good faith first.  But 10th circuit has refused and has taken teaching function seriously

viii. Groh v. Ramirez  SC 2004

1. The application adequately described the things to be seized but the warrant did not.

2. Thus there is no written assurance that the magistrate believed that there was probable cause to seize all the items listed.  Perhaps the magistrate thought the search for weapons was ok, but not the search for files

3. the warrant also allows the person being searched that this is lawfully executed

4. there is also no qualified immunity because the right of particularity was clearly established.  SO every reasonable officer would have known about it.  

m. The good faith exception and warrantless searches

i. Leon has been extended to warantless searches in two cases, but in both like magistrates, these were people who could not be deterred

ii. Illinois v. Krull

1. certain warantless searches to inspect records of car dealers

2. can a evidence from a search be allowed because the it relied on a statute that had not yet been declared unconstitutional when it was used?
3. Yes.  Police could not be deterred by suppressing this evidence and the legislature can never be deterred

4. good faith must still have an objective basis so if cop should have known that the act was unconstitutional, he cannot rely on it.

iii. Arizona v. Evans SC 1995

1. a court employees clerical error caused the cops patrol computer to erroneously alert a police officer to an outstanding warrant for defendant.  SO he is arrested and as SITA they find weed.  Weed not suppressed because no deterrent effect on court employees.  And cops acted in good faith.  The employees not in competitive enterprise to ferret out crime.  They have no desire to subert 4th amendment

iv. Lower courts disagree on good faith exception to mistakes by police officers

n. Alternatives to exclusion

i. Qualified immunity – police officer has qualified immunity if he can establish that a reasonable police officer could have believed that the search comported with the 4th amendment.

ii. Monell 1978 – in a 1983 action the governmental unit is not liable simply because one of its officers violated the plaintiffs 4th amendment rights.  In order to show the government entity liable, the plaintiff must show that his injury resulted from the entity’s custom or policy; otherwise the entity is left to recover from the individual officer.  
iii. Amar – 5 step tort remedy that can abolish the exclusionary rule

1. government should be made liable for police officers behavior.  Teaches both levels.  Financial available defendants

2. damage multipliers and punitive damages available with some going to education fund

3. claims for small damages get atty fees and possible class action

4. procedural limits on injuctive relief should be liberalized

5. admin channels should be established so that claims can be processed quickly and efficiently.  

iv. City bar of New York thinks that tort remedy might be supplement, but they do not want the 4th amendment just to be another budget line for government.  Also, won’t deter individual officers.

v. There is a criminal statute that makes illegal searches a misdemeanor but no one prosecuted because who wants to prosecute police and it would cause them to second guess

vi. Another option, have rulemaking and have promotions be based on it

IV. Self-incrimination and confessions

a. Policies

i. Protection of innocent 

1. prevents innocent defendants from convicting themselves by bad performance on the witness stand

2. SC disclaimed this rationale.  No proof that they assume a silent defendant is innocent.  They tend to sympathize with defendants on the stand.  And if impeachment usually only for prior convictions and can deal with that another way
ii. Cruel trilemma

1. don’t want to expose someone to trilemma fo self-accusation, perjury or contempt

2. every witness who is reluctant to testify has same trilemma.  Most people do not mind perjury.  You can only be punished for perjury at trial

iii. deter perjury

1. people would lie rather than accuse themselves.  And rampant perjury would burden courts

2. perjury is prevalent despite privilege.  And there is no reason to believe that people will not attempt it anyway

iv. unreliability of coerced statements

1. we do not trust self-depracatory statements

2. no reason to exclude compelled testimony that can be independentally corroborated.  Also, if in court likely put by defense in best light

v. preference for accusatorial system

1. this over inquisitorial

2. this is just restatement of privilege itself

vi. Deter improper police practices

1. likely to be elicited by inhumane treatement of prisoners

2. torture wrong on its own merits.  It is also protected by due process clauses

vii. fair state-individual balance

1. government has to leave individual alone and carry entire load

2. government already has rules such as PC that makes it leave citizen alone.  Also, not clear that this is the balance in the lockean contract

viii. preservation of official morality

1. compulsory self-disclosure makes the system immoral

2. this would not work in station house.  And balance was different in England when rational was invented
ix. first amendment rationale

1. shelter against government snoping into political and religion beliefs

2. first amendment proper for dealing with this.  And then it would also make the scope very limited.

b. What is Compulsion

i. Use of contempt power.  Creates cruel trilemma.  So you cannot be subject to contempt for refusing to testify in crim trial if the testimony could create risk of self-incrimination

ii. Other state imposed sanctions

1. these are short of contempt but still constitute compulsion

2. Lefkowitz v. Turley  SC 1973

a. State law that said that if you refused to waive immunity and answer questions about contracts existing contracts would be cancelled and you would get no new contracts for 5 years.  Contractors refused to answer questions that would incriminate them.

b. A waiver under threat of economic sanction is not voluntary, so they are compelling the testimony

3. no disbarment of lawyer for invoking privilege during bar investigation if it can later be used against him in a criminal prosecution.  

4. DC Cir, government may fire employees who refuse to answer questions concerning the performance of their duties as long as this cannot later lead to criminal prosecutions.  

5. if the government offers a benefit (such as a reduced sentence) for waiver of privilege that is not compulsion

6. Ohio Adult Parole Authority v. Woodward

a. An interview in a clemency procedure is not compelled speech.  It is just a choice he has to make like many others such as whether or not to testify.  If he does any of them, he loses 5th amendment privilege.   

7. McKune v. Lile  SC 2002
a. So Lile is a sex offender who is ordered to participate in rehabilitation program before reentering society.  They must admit to crime, fill out sexual history and take a polygraph.  And none of it is privileged.  If they refuse they are moved to maximum security area and lose priv.  Lile says this violates 5th amendment
b. This is not compulsion because the consequences here are not ones that would compel a prisoner to speak about his speech rather than remain silent.  And the fact this is on prisoners is important in weighing constitutional claim

c. Prisons have the right to decide where to put prisoners and what rights to give them and so they can use it as incentives or not as they see fit  

d. The fifth amendment does not have to be cost free, you can still make the defendant make choices.  

e. Benefit/harm distinction which just mean changing the baseline around, which prison officials do not need to do

8. Boyd v. United States  SC 1886

a. Compelling someone to give their business records is making them compel against themselves.  But here they had to produce an invoice under authority of state

iii. Comment on the invocation of privilege

1. griffin v. California SC 1965 – adverse comment to the jury on the refusal to testify by either the prosecutor or judge on defendants decision not to testify is a punishment for invocation of silence and thus compulsion

2. Carter v. KY 1981 SC.  If the defense atty asks that the judge tell the jury they are not to make an adverse inference, the judge must do so.  

3. Lakeside v Or SC.  An instruction not to draw an adverse inference could not be compulsion

4. US v. Robinson SC prosecutor can point out that defendant had an opportunity to testify if the defense atty said in his closing that the defendant could not tell his side of the story

5. Mitchell v. US 1999.  SC said that a negative inference could not be drawn from defendants refusal to testify in sentencing since this was part of the criminal case.  Mitchell only dealt with the fact that cannot draw negative inference on underlying facts since it is the governments job to prove.  The issue of inference for mitigating or aggravating factors is a separate issue.
c. To whom does the privilege belong?  What is protected?  Documents

i. To whom does the privilege belong

1. Fisher v. United States.  SC 1976

a. Lose because they are not compelled – no personal compulsion.  

b. Tax payers give documents to their lawyers and the IRS summon the documents from the lawyers and the lawyers try to invoke the 5th amendment

c. The taxpayers 5th amendment right is personal so it is not violated by summons against their attorneys

d. You cannot argue that the third person is your agent

e. There may other protections for the privacy of the taxpayers but the 5th amendment is not it.
2. if you created the document voluntarily, then you do not have 5th amendment privilege in the content of the document itself
3. if you have proprietorship, you can say it is self-incrimination, but not partnership or corporations

d. What is protected

i. CTSI – compelled, testimonial, self-incriminating

ii. Schemerber v. California

1. He is driving drunk.  While in hospital on injuries, police officer order blood test.  He says that this is self-incrimintation

2. privilege only protects evidence that is testimonial or communicative in nature.  This is not testimonial

3. the privilege is only to talk v to remain silent.  Physical evidence such as fingerprints, photographs, saying specific words, making gestures have never been protected.

4. dissent: this is testimony.  Testimony that he was drunk.

iii. Requiring suspect to participate in a police line-up did not violate the 5th Amendment.  Also, handwriting samples.  Voice prints

iv. PA v. Muniz

1. Police ask Muniz his 6th birthday.  Both manner and content used at trial

2. the manner is ok since the fact that he slurred his words was physical evidence 

3. however, the fact that he did not know his 6th birthday was.  It was testimonial because it provided him with a cruel trilemma, if he answered or remained silent it was assumed he did not know.  So the content of his answer was what convinced them he was drunk

v. Doe v. US.  Signing a bank release form in not testimonial because there was no assertion that the bank records did or did not exist.

vi. Estelle v. Smith – person interviewing with psychiatrist before sentencing hearing has right to be warned that what he says may be used against him in a sentencing proceeding

vii. SD v. Neville 1983.  If a defendant refuses to supply non-testimonial evidence, a negative inference could be drawn.  Here defendant refused to submit to a sobriety test.  Since the sobriety test could be compelled, but state respected him, he must deal with consequence that there might be a negative inference

e. Documents

i. Andresen v. MD SC 1976

1. when the business records were voluntarily created, the seizure did not violate the 5th amendment since there was no compulsion on the defendant to speak.  

ii. Fisher v. US SC 1976

1. sometimes the act of producing papers is testimonial because they admit that the papers exist and the belief that the papers are those described in the subpoena.  But it depends on the facts of each case

2. however, the fact that the taxpayer has these papers is a forgone conclusion

3. also, the taxpayer is not authenticating the papers, he is simply saying those are the ones in the subpoena

4. so refusal to give private papers in Boyd is overruled, although Fisher seems to say that there are some cases where the defendant can refuse to respond to summons

iii. United States v. Doe SC 1984.  He had a privilege because producing the papers would be testimonial because it would mean that he admitted record existed, that they are in his possession and they are authentic.  It did not protect the content of the papers that he voluntarily produced

iv. The question remains on whether a personal paper that you voluntarily produced is protected.  Lower courts are split

v. United States v. Hubbel

1. The defendant had to use contents of his own mind in producing the hundreds of pages of documents so it was testimonial..
2. also not forgone conclusion in this case that the documents exists

3. it held that the act of production can be testimonial

4. Scalia and Thomas want to return to Boyd.  

vi. US v. Braswell SC 1988

1. the official documents of the organization that are held by an agent of the company cannot be subject to the personal privilege against self-incrimination even if the papers tend to incriminate the agent personally.  The reason is that the custodian’s act is actually the act of the corporation

2. While the agent has the risk of serving personally incriminating documents, he does not have the risk of having to give personally incriminating evidence.  

3. The jury does not have to be told that the agent is the one that produced the documents, but that the corporation produced them.  But the jury may infer that if the agent is important in the company that he knew about the documents.  

4. they won’t give him immunity, because the government might want to use evidence that is derivative from the documents against Braswell

f. required records

i. Shapiro v. US 1948

1. The government can force a company to keep records and can the court can compel the production of business records without implicating the 5th amendment.  SO even if documents are not voluntarily prepared, their contents and production will not be protected if there is a sufficient relationship between the activity sought to be regulated and the public concern so the government can regulate and allow inspection by an administrator.  However, there are limits government cannot constitutionally exceed

ii. Marchetti v. US SC 1968

1. Defendant willfully failed to register and pay occupational tax for engaging in the business of accepting wagers.  He said he did not do this because to do would provide an incriminating admission that he was engaged in illegal gambling

2. distinguished from Shapiro in 3 ways

a. this is not part of his usual business records.  But it was simply to provide additional info on wagering activities, so it is not different from oral testimony
b. there is no public aspect here

c. in Shapiro, they were part of a regulatory, non-criminal scheme, here they are of a group inherently suspect of criminal activity

iii. Haynes v. US 1968 – you cannot be compelled to register a gun when mere possession of that gun is a crime.  Again, not records customarily kept and directed at highly selective group/  

iv. Cali v. Byers SC 1971

1. Constitutionality of a cali law that said that you had to stop at the scene of an accident and leave name and address.  This is possibly incriminating.  California inserted a use restriction – cannot be used for criminal prosecutions

2. SC vacates.  The restriction on constitutionally required because this was non compelled self-incrimination

3. this was a regulatory, non-criminal scheme directed at motoring public at large and not select group of people.  This was a valuable protection to public so possibility of self-incrimination not enough to invalidate it.  Also, no more testimonial than standing in a line up

g. Procedural aspects of self-incrimination claims

i. Determining the risk of incrimination

1. so you cannot be forced to testify if it might incriminate you in the future and this determination must be made without forcing the witness to divulge the information that the witness claims is protected by the privilege

2. the test according the SC

a. it must be perfectly clear from careful consideration of all the circumstance s in the case, that the witness is mistaken and that the answers cannot possibly have the tendency to incriminate.  B

3. Ohio v. Reiner 

a. A babysitter is granted immunity and denies all wrongdoing in child dying.  It is argued that she does not have a 5th amendment privilege cause she denied all wrongdoing

b. The court disagrees and says she faces risk of self-incrimination since even answers from an innocent person might provide incriminating evidence.  She spent time along with baby reason to believe she might be incriminated

4. hibbel v. Sixth Judicial District SC 2004

a. a name can sometimes be testimonial since giving name is stating a fact and giving documentation may establish the existence authenticity and custody of items the police seek

b. however, in this case the identification presented no danger of incrimination.  The danger of incrimination in these cases has to be real, in cannot be of an imaginary and unsubstantial character.  

c. Dissent: read incrimination broadly.  And why else would police ask his name if not to furnish a link in the evidence needed to prosecute him.  

ii. Immunity

1. under federal law – no use or derivative use of testimony or anything else compelled may be used against the person in a criminal case.  Except for perjury, giving a false statement or otherwise refusing to comply with the order.  Thus, if immunity is given has no right to refuse to testify.  
2. transactional immunity – no transaction about which the person testifies may be subject to future prosecution

3. SO under federal law, you can still prosecute someone if the evidence is derived from a legitimate source wholly independent of the compelled testimony.  Idea is to put them no worse off than before

4. if you want to prosecute person who has immunity later the best way is to have a wall of silence between the two prosecutors.  

5. United States v. North

a. Oliver North granted immunity for testimony in front of government

b. Independent prosecutor had canned investigation before immunized testimony.  However, prosecution witnesses had heard the testimony and may have been shaped by it. So could not be used

c. Solution have canned testimony too.

6. A person has no right to lie under immunity.  And evidence of lying could be used for a subsequent perjury, false statements or obstruction of justice case.  

h. Confessions and due process

i. 3 constitutional provisions to regulate confessions

1. from 1936 to present.  Due process clause of 5th and 14th to exclude involuntary confessions

2. sixth amendment right to counsel to determine admissibility of confession of defendant charged with a crime

3. 5th amendment self-incrimination has been applied to statements in custodial interrogations.  Waiver analysis has prevailed.  A privilege has to have been waived before a confession is admissible

ii. The due process clause

1. Brown v. Miss SC 1936.  severe whippings made confessions involuntary and violated due process.  And emphasized unreliability of such confessions

2. circumstances looked at for involuntariness test

a. youthfulness, educational background, mental deficiency, severe brutality, denial of food, amenities are good, psychological influenced, denied access to family, friends, counsel, sustained interrogation, threats of mob violence, psychiatrist using skills to extract confessions, and whether they were told of right of counsel

b. Fikes v. Alabama SC 1957 – the totality of circumstance test, overall test was whether his will was overborne
c. Test gave little guidance for lower courts and police.

3. Spano v. New York

a. A defendant’s confession to shooting a person in a bar fight was not voluntary because 

i. He was young, foreign, uneducated, not experienced in judicial system

ii. He did make narrative confession but subject to leading questions

iii. Questioned incessantly by officers throughout the night

iv. Questions persisted despite repeated refusals to answer on advice of atty

v. Police ignored reasonable requests to contact his atty

vi. The use of his friend and false statements by friend (friend told him he would get fired)

b. 4 concurring justices wanted the focus to be on the lack of counsel so doctrinal bridge for considering counsel as limit on police officers

4. Even though there are now 5th and 6th amendment protections, sometimes the voluntariness test is the suspects only protection from police coercion.  Messiah only applicable after indictment and Miranda in custodial interrogations and so outside those due process is still relevant.  Also, if Miranda is waived or in exceptions.  

5. deceptions and false promises

a. in bram, the SC has said that confessions induced by any direct or implied promises, however small, must be suppressed.  But later White observed that this has been replaced by the totality of circumstances test
b. But lower courts have refused to follow this sentence.  

c. Most courts only prohibit false promises when the officer makes a specific promise to provide a specific benefit to the defendant in exchange for him confessing and then the promise is not kept.  Thus, vague and general promises to get the defendant some help are permissible

d. SC has said in 1969 that the use of the false friend and game up technique although relevant to the due process inquiry were not sufficient to render it invulantary.  

e. Florida Court, false documents are different and lead to involuntariness

f. Lower courts Promises to tell the prosecutor who will consider it favorably are ok

g. Arizona v. Fulminante.  A credible threat of physical violence, here from an informant acting as another inmate, makes a confession involuntary

h. Colorado v. Connelly

i. The due process focus is primarily on police misconduct rather than the suspect’s state of mind.  

ii. Connelly walks up to police officers and says he murdered a girl.  Later he says that voices told him to do it.  The police applied no pressure and you need coercive police conduct to find that a confession is not voluntary.   

iii. This would not deter future police conduct

iv. You do not want future federal litigation on criminal state of mind, best left to states.

v. Dissent: lack of police conduct is not conclusive.  Voluntariness reflects the importance of free will and reliability in confessions.

i. Posner: free will would not work because very few incriminating statements can actually be said to be the result of free will.  

j. Best statement of how to litigate these cases: the police are allowed to play on a suspect’s ignorance, anxieties, fears, and uncertainties; they are just not allowed to magnify them to the point that a rational decision becomes impossible 

i. Massiah and Escobido

i. Massiah v. United States SC 1964
1. He is indicted for narcotics. Retains lawyer, pleads not guilty and is released on bail  

2. his co-conspirator decides to turn into an informant and allows the police to listen into a conversation with Massiah.  He made several incriminating statements in this conversation that were brought to the jury.  

3. The court holds that government violated 6th amendment when they elicited statements from him after he had been indicted in the absence of his lawyer.  

4. they can continue investigation into crime ring, they just can’t use his own incriminating evidence against him at trial  

ii. The idea is that once adversarial relationship has started a person should only be contacted through their attorney.  

iii. Escobedo v. Ill SC 1964

1. they experiment briefly with a right to counsel before indictment (this was before Miranda) once Escobedo had become the accused, or prospective criminal defendant.

2. The dissenters were worried that they were turning a routine police investigation into a trial.

3. Later, the SC holds that Escobedo was a 5th amendment case and has no relevance for 6th amendment.  

j. Miranda and its impact

i. Miranda v. Arizona SC 1966

1. Miranda can be explained in five words only warnings can dissipate coercion

2. All the warnings in Miranda may be waibed

3. Miranda says there is rebutable presumption of compulsion in custodial interrogations, this presumption can be rebutted with warnings.  

4. So the very fact of custodial interrogatin exacts a heavy toll on the individual liberty and trades on the weaknesses of individuals

5. warning

a. you can be silent

b. anything you say will be used against you

c. you have right to attorney

d. and one will be appointed if you cannot afford one

6. if a suspect exercises his right to remain silent, interrogation must immediately cease.  If he requests an atty, interrogation must cease until one is present

7. So suspect can stop questioning at any time

8. if the police do obtain a statement, the police have to meet the heavy burden in court that the statement was made knowingly and intelligently.  VKI
9. general on the scene questioning as to facts surrounding a crime or other general questioning of citizens in the fact-finding process is not affected by our holding.  

ii. Purposes

1. makes judicial review easier since police interrogation hard to know

2. educates public on their rights

iii. Did Congress overrule Miranda

1. Dickerson v. United States  SC 2000
a. 1968 congress passed laws saying that warnings and counsel just part of totality of circumstances.  The point was to overrule Miranda

b. It rules this law unconstitutional but it does not fully reconstitunilize Miranda

c. They hold that because Miranda is a constitutional rule, it cannot be overrule by statute of congress.  

d. He is interrogated without Miranda wants to suppress statement.  
e. Miranda is constitutional because they apply to state courts and they can only apply constitutional decisions to state courts

f. We called it a constitutional rule in the decision, so it is one.  Just cause we modified just means that rules can be modified

g. Principle of stare decisis weigh heavily against overruling Miranda now.  Departure from precedent requires some special justification

2. so seem to have cake and eat it to.  Miranda is a constitutional rule, but all the exception are retained, just as exceptions to a constitutional rule.  

3. Cahvez v. Martinez – cannot bring civil rights action against a custodial interrogation without Miranda warnings.  So if the confession never brought at trial, there was no violation.  It is a trial right.

iv. Impeaching the defendant witness

1. Harris v. NY 1971 Harris Miranda defective statements could be entered for the purpose of impeaching his credibility after making statements in court.  Cost/benefit analysis.  Good to impeach.  No deterrent.  
2. Mincey v. Arizona 1978.  If a confession violates due process rather than just Miranda it cannot be entered even for impeachment.

3. Doyle v. Ohio 1976.  After Miranda warnings are given, the government cannot use the defendants silence for impeachment purposes.  This is implicit in warnings cause fundamentally unfair.  

4. Jenkins v. Anderson.  Silence pre-arrest can be used against a person for impeachment purposes.  So guy says he killed someone in self-defense.  Prosecutor can ask why he did not come forward and say that before he was arrested.  

5. If someone is silent after they arrested but before Miranda, the court can impeach on that silence

v. Admitting the fruits of a Miranda violation

1. the reason for admitting fruits

a. exclusion of FPT is only justified if a constitutional right has been violated
b. a violation of Miranda is not in itself a violation of the 5th amendment

2. Miranda has been constitutionalized but the fruits doctrine remains

3. Michigan v. Tucker

a. Tucker not told he will be appointed counsel if can’t afford one.  Makes statements that lead to another witness.  Tries to suppress because of a Miranda defective warning.

b. Can’t use Tucket’s confession but can use the witnesses testimony

c. Miranda are procedural safeguards and not in themselves required by constitution

d. Cost/benefit.  Loss of reliable witness.  Only marginal deterrence.  

e. However, if it was violation of due process it would require exclusion of confession as well as its fruits

4. Oregon v. Elstad

a. Police have arrest warrant.  Without warnings, he makes an incriminating statement.  Is taken ot the police station, given Miranda, and then fully confesses.

b. The state SC argued that because of the initial Miranda-defective statement, the cat was sufficiently out of the bag to exert coercive impact on Elstad when he made his second confession.  

c. Again, not con rule

d. Cost/benefit no deterrence, or minimal  
e. If the first confession had been involuntary within meaning of due process, then second would be tainted.  No involuntariness here because no coercion, it was just a guilty secret given freely to unwarned but non-coercive action

f. Brennan dissent: there is no way that defendant won’t think his old confession matters.  Lots of power to police.  

5. physical fruits have under lower courts been admissible too

6. United States v. Patane.  Post Dickerson Elstad jurisprudence

a. Does failure to give Miranda warnings require suppression of the physical fruits of the suspect’s unwarned but voluntary statements.  

b. Miranda is a rule to prevent against self-incrimination but it is not constitutional in itself so Any further extension of Miranda has to be justified by the rule against self-incrimination itself.  

c. Violations of constitution do not occur if someone does not get Miranda rights.  They only occur if these statements are admissible at trial.  So exclusion of statement is complete remedy for any Miranda violation.  

7. the irrebuttable presumption of compulsion was not revived by Dickerson.  Since that is what Miranda provided.

vi. An Emergency Exception

1. New York v. Quarles

a. Overriding considerations of public safety can override an officer’s failure to give Miranda warnings.  

b. Guy raped woman, caught and handcuffed and officer asked him where gun was and the guy told him over there.  There was no Miranda so court agreed that the confession would appear to fall under exclusionary rule.  
c. However, there is an exception for emergencies and here gun in supermarket was threat to public safety 

d. The police should not have to think about admissibility in seconds making a decision on safety 

e. Dissent: she does nto want exception to this bright line.  Can still ask questions, just not admissible at trial.

k. Open Questions after Miranda

i. What is custody

1. Both official interrogation and custody needed for Miranda.  So if either missing, no right

2. if a person is under arrest they are in custody.  Even if they are at home and it just means that they cannot leave their homes.

3. When police just came to defendants home to ask him questions about possible tax fraud, the guy was not in custody.  

4. SC in 1968 if a guy is in jail, then he is custody.  But later courts say that his freedom must be further impaired.

5. Oregon v. Mathiason  SC
a. Police officer asked defendant to meet him somewhere since def had no preference he asked him to come down to police station.  But specifically told him he was not under arrest and asked him some questions.  The two of them sat at a desk, no Miranda warnings

b. Mathiason confessed and the court concluded that his freedom was not restrained so he was not in custody.  He came to station voluntarily, informed he was not under arrest, and left without hindrance after he confessed.  

6. SC says he is also not under arrest if he agrees to accompany officers to station house voluntarily and he is told he is not under arrest and he can leave voluntarily.  

7. Minnesota v. Murphy.  Even though defendant has to meet with probation officer, he was not in custody when he spoke to her.  And so need for Miranda warnings.  

8. Officers subjective, undisclosed view on whether a person is a suspect does not bear on custody.  The view may be one of many factors but only if they were relayed to the suspect so it would affect how he perceived his freedom to leave

9. SC: 1984: Terry stops are custodial for the purposes of Miranda.  They are short, non-threatening.  

10. Six possible factors in custody

a. Whether the suspect was informed at the time of questioning that the questioning was voluntary, that the suspect was free to leave or request the officers to do so

b. Unrestrained freedom of movement

c. Did he initiate contact or agree to answer questions

d. Where strong arm tactics employed during questioning

e. Was the atmosphere police dominated

f. Was he placed under arrest at the termination.  

11. Yarborough v. ALvardo

a. The test for custody is whether a reasonable person would have thought that they are free to leave.  

b. They do not look at subjective matters such as sage and experience because that would take away from the objective inquiry.

ii. What is interrogation

1. RI v. Innis 1980

a. Guy is identified in shooting death.  He is given Miranda warnings and he says he wants to speak with lawyer

b. Then in can the two cops talk to eachother and say that it would be sad if handicapped children found the gun.  SO he tells them he wants to show them the gun.  Given Miranda again and waives them.  

c. So not every statement made by person in custody is subject to Miranda.  Otherwise, the interrogation element would have no value.

d. The Miranda safeguards only come into play when a person in custody is subject to express testimony or its functional equivalent.  SO any words or actions that police should know are reasonably likely to elicit an incriminating response.  

e. So police cannot be held accountable for unforeseeable results of their action.  So it is only information that police should have known would have elicited the response.  

f. So no express questioning and no reason to believe suspect would have a consciouse.  And this is a few off hand remarks.  

2. AZ v. Mayro 1987.  Wife asks to speak to husband while he is in custody and refusing to speak without a lawyer.  He makes incriminating statements.  These are admissible because even cops had recognized a possibility that this would illicit incriminating responses, they do not interrogate a suspect by hoping he will incriminate himselt.  No psychological ploys.  Or direct questioning.  

3. 3rd Cir – telling someone you will arrest their daughter does not violate Miranda

4. Open question on whether confronting a person with incriminating evidence is interrogation.  SC found it when playing a tape of co-conspirator implicating him in Edwards.  But courts have been split

5. 6th Cir: it makes a difference that a statement was made directly at the defendant

6. Questions attendant to custody are allowed without Miranda warnings and if the answer is incriminating it is admissible at trial.  So in Muniz, SC said that questions about name, address, height, eye color, weight, date of birth and age, would be admissible to show he was drunk.  However, questions designed to elicit incriminatory admissions would not be.  

7. To decide if a question was designed to elicit incriminating information.  They have looked at objective factors such as whether there is proper administrative purpose to the question, whether the question is asked by the person who routinely books suspects, and whether you would need to know the information to book suspects

8. explanations concerning custodial procedures such as fingerprinting, transportation, invertorying, etc will not be interrogation even though the defendant may make incriminating statements during the explanation process.  

9. Il v. Perkins SC 1990

a. Miranda does not apply to undercover activity because Miranda is meant to protect against the coercion of police interrogation.  However, if suspect does not know he is talking to police officer, no such interrogation exists.

b. Dissent: this is done through trickery which violates due process.

10. There is no distinction between felonies and misdemeanors as so far as Miranda is concerned.  It would undermine the bright line rule

11. The warnings themselves do not have to be a verbatim repetition of the words in the case as long as they provide the suspect with the gist of the warnings

12. However, if the warnings are misleading because they do not make it clear that you can have a lawyer appointed to you, then the evidence is not admissible according to 9th circuit.

iii. Waiver of Miranda Rights

1. rights can only be waived voluntarily, knowingly, intelligently

2. neither an express statement of waiver nor a written waiver is required as long as there is sufficient evidence to show that the suspect understood his rights and voluntarily waived them.  
3. Murane v. Burbine 1886

a. Voluntary – of free will, not coerced or from intimidation or deception

b. Knowing – with full awareness of both of the nature of the right being waived and the consequences of the decision to abandon it.  

c. Tague v. LA 1980.  Rights are not waived when the cop just reads rights from a card and the suspect confesses.  No attempt to find out if suspect understood the rights or whether he made at attempt to find out if the suspect understood his rights

d. However, 7th cir, cop asked if understood rights and he said yes, and so that is valid waiver.

4. Even after suspect has been read his rights a confession can still be coerced under traditional due process standards.  

5. Rice v. Cooper

a. It seems as if the police to a certain extent have to make sure that they actually understood the warning, but not clear how mucn..
6. Ct v. Barrett 1987.  Guy said he would make confession but only oral and written. Police complied with his condition and then just testified about his plea.  Simply because his condition was illogical does not mean the confession was not admissible.  So even if labored under the impression that his statements could not used against him at trial.

7. However, 9th cir, if guy agreed to only talk about citizenship, the police switch subjects, he protests and they continue asking, not admissible in court

8. Colorado v. Spring 1987

a. Guy thought he was going to only be asked about gun violation and then asked about shooting.  This is still a valid waiver.

b. He knows the basics, silences, counsel, stopping talking.  He does not need to know of every possible consequence
c. That the police said nothing about the other topic is not trickery.  Silence is not trickery.

d. However, had like in the case above, spring put a condition on what he would talk about, it would have been limited to that

9. Elstad – he argued that he could not make a fully informed confession because he never knew that the former confession could not be used against him.  Police may not know full consequences until later.  Do not have to act as substitute attorney.  Elstad does not need to know everything.

10. Moran v. Borbine

a. He is given Miranda, but does not request an attorney.  However, an attorney is trying to reach him.  

b. Events occurring outside the suspect with no knowledge on his part cannot effect VKI.  We do not have to give him extra info in his self-interest, just that it is not coerced.  

c. The fact that the police acted deliberately to deprive him of a lawyer is irrelevant.  It did not make his decision any less voluntary.  

d. The court also says that Miranda does not give any right to counsel independent of the suspects decision to invoke that right

e. The SC will not require a rule that the police have to inform the suspect that a lawyer is trying to rahc him, it will muddy the bright line rule.  

f. The extra rule to inform of lawyer would come at a cost of the legitimate interest in securing admissions of guilt

iv. Waiver after invocation of Miranda rights

1. Michigan v. Mosely 1975

a. Given warnings, wants to be silent.  2 hours later, given warning again, this times signs waiver and cofesses

b. Interrogation is not forever barred, simply that the right to questioning must be scrupulously honored

c. So here it is honored cause there is passage of time and a new set of warnings.  So it would not tolerate repetitive attempts, but it would not bar per se resumption of questioning

2. The important question since has become whether or not there had been sufficient cooling off period.  

3. Davis – police questioning can continue if the invocation was ambiguous or equivocal after right to counsel.  Book assumes it will be the same for silence.  

4. 7th cir – if there are 2 ways of interpreting the remarks than it is not invocation.
5. 8th cir – you have to actually be in custody in order to invoke right to counsel.  

6. Edwards v. Arizona

a. Once a person invokes counsel and says he only wants to deal with police through attorney, he cannot be interrogated further even the next day and with a new set of warnings.  They cannot ask him more questions until he has counsel, unless he initiates.  

7. if renewed police contact does not rise to the level of interrogation, then Miranda is not applicable and neither is Edwards.  So any confession is ok.

8. Oregon v. Bradshaw 1983

a. Does asking what will happen to me next in the drive to the police station is initiation

b. Asking for something related to routing incident ro custodial relationships then you are not initiating conversation.  

c. So if you ask a generalized question on investigation you initiate.

d. However, even if you initiate, the government still have to show that a waiver was VKI given.

e. Here he was given fresh warnings and it was clear that he understood them and voluntarily waived them.  

9. Lower courts have consistently relied on Bradshaw’s broad initiation definition.  

10. Davis v. US

a. Suspect must unambiguously ask for counsel.  They refuse to say that any reference to an attorney counts because this would prevent police from having the chance to ask questions without a lawyer.  

b. SO davis first statement is maybe I should talk to a lawyer.  The questions after that are admissible.  But after he says I think I want a lawyer before I say anything else.  Questioning stopped.  

11. If in response to do you want a lawyer, the suspect say “uh, yeah, I’ld like that.” This is unambiguous.  Smith made later statement concerning his desire for counsel that were ambiguous, it did not matter.  Cause it could lead to abuse of later clarifying questions.  

l. Confessions and the 6th amendment

i. Arizona v. Robeson

1. once a person invokes the right to counsel, the police cannot interrogate him about other crimes unless the accused initiates further conversations.  

ii. McNeil v. Wisconsin

1. an accused who arraigned and asks for counsel is invoking the Sixth Amendment rather than the Miranda right to counsel.  These have different protections, namely the 6th amendment right to counsel is offense specific and so police can initiate questioning on crimes other than the crime with which the defendant was charged.  

2. robbery for which he appeared and then questioned to another robbery murder for which he confessed.  He thinks confession is protected by Edwards.  
3. The two invocations are very different constructions.   One is a fear of custodial interrogations and the sixth is for a crime

iii. Most lower courts have held that Miranda cannot be invoked prior to police interrogation.  

iv. Minick v. Miss 

1. police initiated interrogations after the invocation of counsel can only occur if the counsel is actually present.

v. Lower courts have unanimously held that Edwards protections will not hold after the suspect is released from custody.  SO he can be interrogated with warnings anew

vi. In NY law, invocations last a really long time, one even 3 years.  

vii. Obtaining information from formally charged defendants

1. brewer v. Williams  1977
a. judicial proceeding initiated, defendant has lawyer and in drive from one town to another, cop gives speech to defendant on how his victim deserves a Christian burial.  

b. The cop was trying to elicit information from Williams.  

c. So this is no different than Massiah, once judicial proceedings start against a defendant he is entitled to counsel when being interrogated.  

d. The state must show an intentional relinquishment of a known right or power.  

e. And here the cop did not try to find out if Williams actually meant to relinquish his right

2. The Sixth amendment right to counsel only attaches when suspect is formally charged

3. 3rd Circuit –when officer and death row inmate have extensive conversations and then he had to be retried the officer can testify because he was not a state actor trying to get information

4. Fellers v. US 2004

a. The court will differentiate between sixth amendment standard of deliberate elicitation and fifth amendment standard of interrogation

b. Police go to guys house to arrest him and he makes incriminating statements to them

c. These violate the 6th amendment right to counsel, because the right is attached as soon as indicted

d. SO the court of appeals incorrectly did the analysis under 5th not 6th amendment

e. So the standard should not have been the 5th amendment were they knowingly and voluntarily made, instead they should have been the 6th amendment were the fruits of previous questioning conducted in violation of the 6th amendment deliberate elicitation standard.

viii. Use of Undercover officers and agents

1. United States v. Henry

a. Putting a paid informant in the same jail cell is deliberate solicitation of the defendant.  

b. 3 important facors

i. The informant was acting under paid instructions of the government

ii. Informant was ostensibly no more than a fellow inmate

iii. Henry was in custody at the time and under indictment

c. The argument is that Nichols was not passive but engaging in conversation.  Also, being unaware that Nichols was an agent he could not explicitly waive counsel.  Custody has subtle influences

d. By intentionally creating a situation likely to induce Henry to make incriminating statements without the assistance of counsel, the gov violated henry’s 6th amendment 

2. Kuhlmann v. Wilson 

a. If they just put informant near Wilson, no 6th amendment violation.  The government has to have taken some action beyond merely listening intended to elicit incriminating remarks.  No stimulating conversations

3. When the agent is acting on his account on a particular person, even if he hoped to make a sale to the government, he is not a state actor so no violation.

ix. Maine v. Moulton

1. this is the out on bail informant case.
2. so even though they are investigating other crimes, if they get information on this crime, it is inadmissible as evidence

3. So he defines deliberate elicitation whenever officers should have known that their investigative tactics would lead to incriminating evidence from the charged defendant in the absence of counsel..

4. So only supposed to talk of new crime of possibly eliminating witnesses but conversation turned to the crime they were both charged with.  Cops should have known this would have happened.

x. Waiver of 6th amendment protections

1. brewer v. Williams – this was a simple warning waiver 6th amendment case and the problem was that the cop did nothing to prove that Williams had waived his rights.

2. Patterson v. Illinois 1988

a. Indicted, received Miranda warnings, and signed the waiver form and confessed.  

b. He argued that his waiver while voluntary was never knowing and intelligent because while he received Miranda warnings, these did not inform of his 6th amendment right to counsel.  

c. The Miranda warnings told him all he needed to know

d. They do not see a difference between the usefulness of a lawyer custodial interrogation v. post-indictment questioning. 

e. Different when defendant actually at trial

f. Dissent: does not inform defendant of multi-layered role of lawyer after indictment

3. when a 5th amendment waiver but not 6th amendment

a. not tell suspect lawyer trying to reach him, this is 5th amendment waiver, but not 6th
b. uncoverpolice officer and suspect conversation.  OK, under 5th, not ok under 6th 

4. Michigan v. Jackson

a. You can invoke your 6th amendment rights like you invoke your 5th, and once you do, you can only give waiver, once the suspect initiates and then voluntarily and knowingly gives waiver.  

5. So after Jackson, you have to assert right to counsel in 6th amendment context like you did in 5th 

6. McNeil v. Wisconsin

a. If you invoke right to counsel, they can still initiate a conversation on another crime.  (just not the offense you have been indicted for)
7. texas v cobb 

a. cobb indicted for burglary, but then questioned about the murders of the homeowner and daughter in absence of daughter

b. you can ask about related but uncharged offenses without violating 6th amendment.  

c. The test is whether each provision requires a proof of fact that the other does not.  

8. Michigan v. Harvey – statement obtained in violation of Jackson rule WIIW could be used for impeachment purposes.  The court argued that WIIW is merely prophylactic rule so not constitutional rule.  The Court left open the question of admissibility of a voluntary statement made in absence of a waiver.  However, the court intimated that a true 6th amendment violation would result in exclusion for all purposes.

V. The Grand Jury

a. Background

i. As historical matter grand jury has two major functions

1. buffer protecting citizens from unjust prosecution from the state

2. enforcement mechanism by investigating incidents or offense that the grand jurors thought suspicious.  

ii. SC in US v. Calandra says that the Grand Jury has two purpose to this day, determination whether probable cause for a crime exists and the protection of citizens from unfounded criminal prosecutions

iii. The SC had not incorporated the GJ requirement against the states

iv. Grand jury is required only if a crime leads to hard labor, or imprisonement

b. How the grand jury works

i. 16-23 people

ii. Prosecutor and people helping him

iii. Witnesses go in not allowed to have lawyers

iv. No judge is present

v. They decide if there is adequate basis for bringing a charge

vi. Other than witnesses, no one can disclose what happened in grand jury room

vii. Judicial oversight comes to subpoena witnesses and to deal with claims of privilege

c. The procedures of a grand jury

i. Rule 6

1. summoning a grand jury

a. 16-23 people.  Enough legally qualified people must be ordered to come

2. objections to the grand jury or to a grand juror

a. either gov or def can challenge it on not being lawfully drawn or one grand juror not beign qualified

b. motion to dismiss.  You can dismiss an indictment for lack of qualification unless already decided in 6b1.  you cannot dismiss if there are at 12 legally qualified juror
3. foreperson and deputy foreperson

a. sign indictments.  File papers with courts.

4. who may be present

a. while the grand jury is in session: atty for gov, court report, witnesses being questioned, interpreter when needed

b. during deliberations and voting: no one but jurors and any interpreters

5. recording and disclosure of proceedings

a. recording of proceedings.  must be recorded, but if not unintentially, the validity of the prosecution will not be affected.  Attorney for the government controls the recording

b. secrecy – no one but witnesse can reveal what goes in

c. exceptions

i. you can share with:

ii. atty for gov in performing that atty’s duty

iii. any gov personell who help

iv. banking folks

d. an attorney getting the information may only use it to help the government

e. an atty for the gov may disclose any grand jury info to another grand jury

f. You can give it to law enforcement officials subject to certain rules.

6. sealed indictment – it can be sealed until defendant is in custody 

7. closed hearing – judge can close any hearing in order to keep matters before grand jury a secret

8. sealed records – for as long as needed to keep matters in front of grand jury a secret

9. indictment and return – to indict 12 grand jurors must concur

10. discharging grand jury – 18 months with extension no more than 6

11. excusing juror – any time for good cause.  Impanel alternate

d. The relationship of the grand jury to the prosecutor and the court

i. Courts view the prosecutors role in relationship to grand jury as subject to little if any scrutiny

ii. Role of prosecutor

1. legal advisor to grand jury

2. she presents evidence to the grand jury

3. she can usually get around a jury decision, either by refusing to sign an indictment, or presenting evidence to another GJ if they refuse to indict

e. Grand Jury as protection against unjust prosecution

i. Historical view.  Although now people think of grand juries as nothing more than rubber stamps

f. The evidence before a grand jury

i. Costello v. US SC 1956

1.  a man wants to dismiss indictment because only evidence in front of GJ is heresay

2. Court refuses to say what kind of evidence a GJ must hear.

3. this would mean there would have to be mini-trial before every big trial on evidence in front of gj

ii. US v. Calandra

1. illegally seized evidence could be used in Grand Juries.  (the protection would be that they could not be used a trial, but with 3rd party no standing)

iii. United States v. Williams

1. a rule requiring that a prosecutor present all substantially exculpatory evidence in front of grand jury would exceed the court supervisory power

2. since the job is only to decide whether to bring charges not guilt or innocent.  And then it would make sense to have the defendant do it himself.  SO this would make the GJ system absurd.
g. The Grand Jury’s power of Investigation

i. So no probable cause requirement, anything that GJ wants.  Although still subject to certain privilate

ii. Grand jury subpoena power

1. for federal it is nationwide, so the prosecutor can call anyone and the burden to travel on witness

2. Bransburg v. Hayes

a. Reporter had to testify in front of GJ and answer questions about information told to him in confidence.  Even if the GJ did not really need this information or that reporter’s ability to cover them would be destroyed.  

3. The SC has ruled that you have to testify in front of GJ unless you incriminate yourself, confidential matters shielded as policy and some other special exceptions.  But that is it, no matter how onerous it is.

4. United States v. Dionisio 1973

a. The grand jury has a voice recording, it is allowed to subpoena 20 people and make them all give voice exemplars for comparison.  
b. It can call as many witnesses as it wants since the GJ is supposed to leave no stone unturned

5. GJ can subpoena defense attorneys to ask about fee arrangements unless this would disclose the motive for retaining counsel

6. You do not need probable cause to get a GJ subpoena but the investigatory powers are not unlimted.  It can be quashed if compliance would be unreasonable and oppressive.  It would only be unreasonable if there is no reasonable probability that the category of material that government seeks to will produce info relevant to the general subject of the GJ investigation

7. if it becomes clear that that GJ is not acting in the course of a good faith investigation but rather harassing and abusing citizens the court will intervene

8. or if GJ is just being used as a tool for civil litigation

VI. Ineffective Assistance of Counsel

a. Strickland v. Washington

i. Two prong test for ineffective assistance of counsel
1. the defendant must show that counsel’s performance was deficient.  This requires showing that Counsel made errors so serious that counsel was not functioning as counsel guaranteed to the defendant by the 6th amendment

2. the defendant must show that the deficient performance prejudiced the defense.  This requires showing that the defendants errors were so serious as to deprive the defendant of a fair trial, a trial whose result is reliable.  

3. duties of counsel

a. duty of loyalty, avoid conflict of interest, overarching duty to advocate on defendant cause, consult def on major decisions, keep them informed.  But these are not exhaustive or checklist.  

4. Judicial scrutiny has to be highly deferential.  So the defendant has the burden of showing that the counsels conduct did not fall within wide range of reasonable professional assistance.  
5. in order to show error the defendant must show that there is reasonable probability that, but for the counsels unprofessional errors, the result of the proceeding would be different.  So undermines confidence in the outcome

ii. both appointed and retained counsel should be effective

iii. if a counsel believes that an appeal lacks merit, they should write an Anders brief, they should explain to the court why they think it is wholly meritless and withdraw.  In brief, they should also refer to anything that might support the appeal.  If the court then decides that there are non-frivolous reasons for the appeal, it should appoint counsel to make it.  A state can also require that Anders brief include why an appeal should not be made.  

iv. California you just give history and say you think it is meritless.  This procedure gives enough protection.  The dissenters that a non-frivilous appeal would likely not be found by court

v. Since there is no right ot counsel for attacks on verdict after first appeal, there is no ineffective assistance of counsel

vi. In these claims, they are collateral attacks, and atty is primary witness

b. Assessing counsel’s effectiveness.

i. Darden v. wainwright 1986 SC held that failure to introduce no mitigating factors could be strategy because thus the standards could not be rebutted

ii. If the defense counsel does not know the legal standard and has done pretrial preparation that is IAC

iii. Most courts bend over backwards to justify defense counsels actions as proper strategy

iv. Yarborough, Warden v. Gentry

1. a summation that said, I do not know what you should do or who is right is not necesseraly IAC, could be strategy

2. The decision not to address an issue in closing could be strategy 

3. also pointing out defendants flaws can be a tactin

v. Wiggins v. Smith

1. it was unprofessional conduct and thus IAC to end investigation and not present mitigating circumstances of alcoholic mother and lots of rape

c. assessing prejudice

i. if the prosecution case is weak, the court is more likely to find prejudice

ii. if IAC leads to increase in prison time, it is prejudice.  Here, the counsel did not object to error in applying sentencing guidelines.
iii. It is possible to be IAC at guilty plea stage.  The most common example is wrong advice about consequences of the plea

iv. However, in the guilty plea stage a defendant has to show that if it had not been for counsel’s errors he would not have plead guilty but gone to trial.  

d. Per se ineffectiveness and prejudice

i. US v. Chronic

1. the respondent wants per se prejudice so that even if the lawyers performance was flawless, not having enough time to prepare, inexperience, gravity of the charge, complexity of defense, and accessibility of witnesses meant that this could not possibly be IAC.  And then there would be per se prejudice The Court refuses to accept this rule.  

ii. Rarely is there per se IAC.  Once when guy pretended to be lawyer, but never passed the bar and that was per se prejudicial
iii. Guy sleeps through major portions of trial.  IAC, per se prejudicials.  But refused this for every instance of sleeping

VII. Discovery

a. The state of the law

i. 7 categories of information that must be disclosed on defendants request in federal law
1. the defendants own oral statements in response to interrogation if the government intends to offer these statements at trial

2. the defendants own written or recorded statements of which the government has custody

3. for organizational defendants such as corporations, statements by agents that are legally attributed to the corp

4. the defendants prior criminal record

5. documents or other tangible evidence that are material to the defense or that the gov plans to use in its case in chief that were obtained from or belong to the def

6. reports of physical or mental examinations including scientific tests that are material to defense or gov will use in case in chief

7. summary of testimony of expert witnesses

ii. Some specifics of defense discovery
1. Jencks v. United States SC 1957.  the court exercised its supervisory power to require disclosure during the trial of prior statements of prosecution witnesses.  There is not a Jencks Act that codified the holding.  The statements only have to be given after direct examination and include only written statements approved by witness, transcripts of oral statements, and statements to grand juries.  It only has to be given if related to direct.
b. The prosecutors constitutional duty to disclose

i. The Brady Rule

1. The Prosecutor cannot bring evidence that they know to be perjured.  He is also not allowed to allow a witness to make statements that will mislead the jury if the knows it will mislead jury.  The prosecutor knew that witness had sexual intercourse with victim, he could not let the witness tell jury he only had casual relationship.
2. Brady v. Maryland

a. A prosecutor cannot withhold evidence on demand that if made available would tend to exculpate him or reduce the penalty.  

3. United States v. Agurs

a. Agurs claims she killed man in self-defense.  The prosecution did disclose that it did not know that he had a prior criminal record 
b. Evidence can be so supportive of a claim of innocence that it gives the prosecutor notice of a duty to produece

c. It has to be material – it would have affected the outcome of the trial

d. SO if the omitted evidence creates reasonable doubt that otherwise would not have existed, a constitutional error has been committed.

e. In this case, the trial judge does not think it would effect reasonable doubt, the trial is upheld
4. US v. Bagley

a. Did not disclose impeachment evidence, but these witnesses only spoke of charges on which Bagley was acquitted anyway.  So it is not material

b. Gives final test: it is material only if there is a reasonable probability that, had the evidence been disclosed to the defense, the result of the proceeding would have been different.  A reasonable probability is a probability sufficient to undermine confidence in the outcome

5. Didn’t quite rule on the significance of directly requesting

ii. Applying the Brady rule

1. Kyles v. Whitley
a. Kyles charged with murder argues he was framed.  Prosecutor suppressed 3 items of evidence.  

i. Two eyewitness reports that were inconsistent with later statements

ii. That Beanie was inconsistent in statements

iii. A police report that Kyles car was not among the cars found in the parking lot after murder

b. 4 general points on materiality standard

i. The reasonable probability is not more likely than not, but whether in its absence was their a trial worthy of vote of confidence

ii. It is not a sufficiency of evidence test, but whether it put the case in a different light

iii. Once you have found a constitutional error—no further analysis, cause constitutional error is never harmless

iv. Think of suppressed evidence collectively not item by item

c. It does not matter if the police v. the prosecutor screwed up because it is the defendants rights.  

d. It does not matter that prosecution has to make judgment calls, they always do.  And better that more info disclosed that less.

e. Maybe not disclosing any one of the pieces of information would have been fine but not in totality.  

2. The prosecution does not have to disclose exculpatory evidence that would not be admissible at trial. 

3. Evidence that would impeach can be material though it is harder.  These include the importance of the witness, whether the witness has been impeached with other evidence, and the nature and quality of the suppressed impeachment evidence.  In the case where the defendants used drugs, sexual favors, and stuff, that impeachment evidence should have been given over the jury might have realized that the witnesses had not seen the light.  Also, the juries might have thought the defendants got more than plea bargaining

4. So main eyewitness likely to be impeached, but there were two other eyewitnesses and lots of other evidence so it is likely that he would have been convicted even if the witness had been impeached.  
5. United States v. Ruis  SC 2002

a. During plea negotiations the government is not required to disclose information that would impeach government witnesses, nor information that would be used by defendant in affirmative defense.  However, government still has duty to disclose information on factual innocence.  

b. This decision could be read narrowly to only include situations where waiver is part of the plea agreement.  

6. The test of materiality in this whether there is reasonable probability that but for failure to disclose the brady material, the defendant would have refused the plea and gone to trial. 

iii. Is there duty to preserve exculpatory material

1. SC ruled that the government does not have to preserve brethalizer tests, they only have to preserve what might be expected to play a significant role in the suspects defense

2. In 1988, Rehnquist ruled that unless a defendant can show bad faith on the part of the police, failure to preserve potentially useful evidence does not constitute a denial of due process of law.
VIII. Guilty Pleas and Bargaining

a. The requirements of some kind of record

i. A guilty plea has to be equally voluntary and knowing.  VKI

ii. McCarthy the Supreme Court set aside a guilty plea because it was the trial judge did not ask the defendant if he understood the nature of the charges against him and because he did not inquire adequately into the volunariness of the plea
iii. Boykin v. Alabama – it is error on the face of the record that a trial judge would accept a plea without affirmative showing that it was knowing and voluntary.  It is impermissible to assume on a record of silence that the defendant intended to waive rights like self-incrimination, trial by jury, and confrontation

iv. Can’t challenge state guilty plea in federal court

b. Voluntary and intelligent pleas and the advantages of a complete record

i. Voluntary  -- can’t be coerced.  

ii. Package deals are ok, but the court should do added examination

iii. United States v. Ruis  -- government does not have to disclose impeachment information before plea agreement.  

iv. Knowing and intelligent plea

1. Henderson v. Morgan – if the defendant does not know all the elements of the crime to which he is pleading, then it is not a valid plea.  Even if the defense attys would have given him the same advice

2. A defendant has to know what the penalities are.  But he does not need to know sentencing guidelines with precisions.  

3. If they understand more complicated crime, but plead to lesser crime, it is ok

4. also, do not need to know of collateral consequences such as deportation.  

v. Compentency to plead guilty

1. to stand trial a person needs to have a rational understanding as well as factual understanding of the case against him.  You do not need a higher degree of competency to plead guilty.  

2. a person needs to know that pleas are not secret and can be entered into.  

vi. Regulating guilty pleas under Rule 11.  

1. the court must determine in open court that defendant understands the following

a. governments right to prosecute for perjury

b. right to plead not guilty

c. right to jury by trial

d. right to counsel

e. cross-examination, self-incrimination, present evidence, compel witnesses

f. that the def will waive these rights

g. maximum possible penalty

h. minimum possible penalty

i. applicable forfeiture

j. authority to order restitution

k. special assessment

l. sentencing guidelines

m. can’t appeal

2. judge cannot take part in plea negotiations

vii. withdrawal of a plea

1. if the judge has accepted the plea it can only be withdrawn if

a. court has rejected the terms of the plea agreement

b. or the defendant provides the court a fair and just reason for withdrawal

2. if prosecution breaches plea, you can withdraw

3. if defendant breaches they can be tried of a capital offense.  

I. TRIAL BY JURY

A. Fundamental Right to Jury Trial:  

1. Appears Twice in the Constitution

a. Article III, Section 2, Clause 3 of Constitution:
”The trial of all Crimes, except in Cases of Impeachment, shall be by Jury…”

b. Sixth Amendment:  “In all criminal prosecutions, the accused shall enjoy the right to a speedy and public trial, by an impartial jury of the State and district wherein the crime shall have been committed , which district shall have been previously ascertained by law.  

2. Incorporated into states by Fourteenth Amendment 
Duncan v. Lousiana (1968):  

a. Jury right is to protect oppression by the government (jury stands at interposition).  (Fear of unchecked power, etc.)

b. General grant of jury trial for serious offenses is a fundamental right.  Though there are situations where a non-jury trial can take place. (Petty offenses).  

c. Seriousness determined by maximum penalty.  

i. Baldwin v. Louisiana (1970):  Set line between petty offense and serious crime to be where a maximum penalty of six months is authorized.  

ii. Joinder of multiple petty offenses (where each is less than six months max) does NOT mean that you get a jury trial.  It’s about the individual offenses, not the aggregation.  Lewis v. US (1996).  

1. Kennedy concurs but worries about possible consequences—particularly with aggregated administrative violators, etc.  

d. Alternative penalties (other than six months’ incarceration) do not give jury trial right.  Blanton v. Las Vegas (1989).  Must show that any additional statutory penalties, viewed in conjunction with max period of incarceration, are so severe that they clearly reflect a legislative determation that the offense in question is a “serious one.”  

B. What the Jury Decides:  All elements of the crime must be left for the jury and proved beyond a reasonable doubt.  

1. Apprendi – legislature cannot have judges increase sentences based on aggravating facts not found by the jury.

C. Requisite Features of the Jury

1. Size:  

a. Can be as few as six.  Williams v. Florida (1970):  Can still perform its functions.

b. But probably shouldn’t be any smaller:  Ballew v. Georgia (1978):  Five is a little too small.  New data about the ability to deliberate with fewer people.  Minority voices can get more easily quashed (less likely for a minority voice to find an ally).  Will create too much variance.  Also, concerns for cross-sectionality with such a small sample.  

2. Unanimity:  Not required.  Apodaca v. Oregon (1972).  Not a requirement in the constitution.  Contains this gem:  “We simply find no proof for the notion that a majority will disregard its instructions and cast its votes for guilt or innocence based on prejudice rather than the evidence.”  

a. Though Fed.R.Crim.P. says it is required for federal, it’s not incorporated into state requirements.  

b. Dissents:  Unanimity is necessary in order to assure proof beyond a reasonable doubt.  

c. Some unanimity jurisdictions allow Δ to waive unanimity, but others don’t.  

d. Where unanimity is required, the court has not held that the jury be unanimous as to one particular theory of guilt or another of the same crime.  

3. For six person juries, unanimity IS required. Burch v. Louisiana (1979).

D. Jury Selection and Composition:  Governed by language of the Sixth Amendment and the Equal Protection Clause.  

1. Selection must be unbiased and generate a panel representing a fair cross-section of the community.  Selection cannot be in violation of principles of Equal Protection.

a. EPC:  Prevent gov’t discrimination.  

b. Cross-section: assure a fair and impartial jury. 

2. Early Cases: Fair Cross Section

a. As far back as 1879, you couldn’t intentionally exclude blacks from grand and petit jury service.  Strauber v. WV (1879).  

b. Deliberate and intentional exclusion of “daily wage earners” from panel violated the cross-section requirement. 

c. Women are also a cognizable class.  Also, generally fair cross section requirement allows striking down of slection process that discriminates on non-racial basis.  

d. But this requirement applies only to the procedures for creating the jury pool, not the ultimate panel that hears the case.  Holland v. Illinois (1990).  Though you can still use EPC arguments.

e. Standing:  Need not be member of excluded class to claim violation of fair cross section.  Taylor v. Louisiana (1975):  Jury selection card made service optional for women (doesn’t disqualify but there were way fewer women).  

i. Courts can grant exemptions for special hardships but a system that effectively excludes all women is no good.  

f. Prima Facie Violation elements, Duren v. Missouri (1979):  

i. Group excluded from the jury array is a distinctive group within the community.

ii. Representation of the group in the venire from which jurors are selected is not fair and reasonable in relation to the number of such persons in the community.

iii. Under-representation is the result of a systematic exclusion of the group in the jury selection process.  

iv. (Then burden shifts to state to show that inclusion of the group would be incompatible with a significant state interest).  

v. (What’s a distinctive group?  Must be defined and limited by some factor, have a common thread or basic similarity in attitudes, ideas, or experience, and that there is a community of interest that cannot be represented if excluded from the jury selection process.)

E. Voir Dire:  two kinds of challenges- cause and peremptory.  

1. Conducted by addressing all questions to the panel at once, addressing the jurors individually; judge asks questions or counsel questions; broad or limited inquiry.  

a. Appellate court is usually deferent to trial court’s procedures.

b. Asking questions about racial prejudice:  

i. Ham v. South Carolina (1973):  Court should have questioned about racial prejudice when Δ was a black civil rights worker who was asserting that he was being framed for his work (drug charges).  Though they didn’t have to ask about beards.  

ii. Ristaino v. Ross (1976):  don’t always have to ask these questions.  Racial issues were inextricably bound up with the conduct of the trial in Ham. Don’t need to ask specifically—it was ok to ask more generally (but thoroughly) about impartiality.  (Though the court says in a FN that it’s usually wiser to ask the questions about racial prejudice when requested).

iii. Capital cases are different—you should do the inquiry on request.  Turner v. Murray (1986).

c. Pretrial Publicity: Mu’Min v. Virginia (1991):  Murder was widely publicized.  But judge was not required to ask specific questions about content of the publicity to which they had been exposed—was enough to just ask about whether they had heard anything and could they be fair?  Certainly no more important than racial prejudice.  

i. O’Connor concurrence:  Judge could realistically assess whether jurors could be fair without knowing what each juror had heard about a case.  

ii. Dissent:  When a prospective juror has been exposed to prejudicial pretrial publicity, a trial court cannot realistically assess the juror’s impartiality without first establishing what the juror already has learned about the case.  

d. Death Penalty:  Morgan v. Illinois (1992):  Trial judge refused Δ’s request to ask each juror whether they would automatically impose the death penalty upon finding that he was eligible.  Only did general questioning—insufficiend under DP Clause.

e. Generally:  Federal Courts will ask questions in these situations:

i. Where the case has racial overtones

ii. Local community harbors strong feelings about the case

iii. Testimony from law enforcement is important and likely to be overvalued.

F. Challenges for Cause:

1. Death penalty scruples:  Witherspoon v. Illinois (1968):  Prosecutor can NOT challenge for cause jurors who express general objections to the death penalty or express conscientious religious scruples against its infliction. 

a. Adams affirmed (1980): juror may not be challenged for cause based on his views about capital punishment  unless those views would prevent or substantially impair the performance of his duties as a juror in accordance with his instructions and oath.  The state may insist, however, that jurors will consider and dcide the facts impartially and conscientiously apply the law as charged by the court. 

b. But, Death Qualified Juries Allowed:  Lockhart v. McCree (1986): constitution does not prohibit the removal at the guilt phase of a bifurcated trial, for cause or jurors whose opposition to the death penalty is so strong that it would prevent or impair the performance of their duties at the sentencing phase.

i. Court refused to find that a jury was biased as to guilt when it is death qualified.  
ii. Buchanan v. Kentucky (1987):  defendant whose capital portion of an indictment was dismissed was not denied an impartial jury when he was tried together with another defendant facing a capital charge by a jury from which prospective jurors unalterably opposed to the death penalty were excluded.  

c. But Wainwright v. Witt (1985):  Witherspoon did not require ritualistic adherence to a requirement that a prospective juror make it unmistakably clear that she would automatically vote against the death penalty. 

d. Effect of Witherspoon violation:  Gray v. Mississippi (1987):  Per se rule requiring invalidation of a death sentence imposed by a jury from which a potential juror was improperly excluded as a result of violation.  

e. Failure to excuse for cause is not viewed as a problem if the juror is removed with a peremptory was not unconstitutional—peremptory challenges are not a constitutional right.

i. Dissent:  Loss of peremptory affected his outcome bc he couldn’t use it on someone else.

f. Life Qualified Juries:  Defendant has a due process right to have a prospective juror excused for cause if the juror would impose death regardless of the mitigating circumstances.  Morgan v. Illinois (1992).  

2. Jurors Who Must Be Excused:  Bias, taint from trial publicity, preconceived notions inconsistent with a presumption of innocence, inability or refusal to follow instructions from the court.

a. Government employees need no be excused for the sake of it.  Dennis v. US (1950).

b. Judges give a lot of leeway when jurors say that they can be unbiased.

G. Peremptory Challenges:  Batson Issues

1. Essential nature is that it is exercised without a reason stated, without inquiry, and without being subject to the court’s control.  

2. Federal Rules give Δ’s ten peremptory challenges (20 in capital cases) and the prosecution six.

3. Prejudice:  Early rule (Swain v. Alabama (1965)) held that you had to prove systematic prejudice against blacks on juries in order to establish an EPC violation for your own case.  This is an almost impossible burden to meet.  

4. Prejudice- Current Rule:  Batson v. Kentucky (1986):  

a. Purposeful racial discrimination harms Δ and the excluded juror on equal protection grounds.

b. No discrimination allowed in creating jury lists so no discrimination allowed in other stages of selection process.

c. Establishes EPC Burden Shifting Analysis:

i. Prima Facie Case:  totality of facts gives rise to an inference of discriminatory purpose 

1. Member of a cognizable racial group.  

2. Prosecutor has used peremptories to remove members of Δ’s race.

3. Show facts and circumstances that raise an inference of discrimination. (Patterns, questions/statements during voir dire, 

4. Burden shifts to state to provide a non-discriminatory (racially neutral) explanation for exclusion.

5. Need not rise to the level of cause but must show more than he thought members of the race would be impartial.  

ii. Burden shifts back to Δ to show that those explanations are pretextual.  

d. Can rely solely on the facts of his own case.  

e. Marshall says that they should get rid of peremptories entirely.  

f. Dissent says what’s the point of a peremptory challenge that you can exercise for any reason except for one.  

5. General principle:  NO CONST RIGHT to peremptory challenges.  So encroaching on the use of them is not as problematic.  Usually viewed as harmless error to lose a peremptory challenge wrongly.  

6. Standing to Assert Batson violation:  do NOT need to be of the race of the excluded juror.  Powers v. Ohio (1991):

a. Asserting it on behalf of the juror.

b. Three Requirements for Third Party Standing:

i. Litigant must have suffered injury in fact.

1. Racial prejudice cast doubt on the integrity of the judicial process.

ii. Litigant must have a close relation to the third party

1. juror and Δ have a common interest in eliminating discrimination from the court room.

iii. Must exist some hindrance to the third party’s ability to protect his or her own interests.  

1. Excluded juror would not likely assert EPC violation.  

7. Civil Cases:  Batson applies.  Edmonson v. Leesville Concrete (1991):  Private litigant cannot use peremptories to exclude jurors on racial grounds.  

a. The state action is that the court has made itself a party to the biased act and elected to place its power, property and prestige behind the discrimination.

8. Defendant’s Peremptory Challenges:  Batson applies.  Georgia v. McCollum (1992):  White Δ’s, black victims, want to exclude black jurors.  Same state action argument as Edmonson.  Prosecution has third party standing as in Powers.
a. Courts have read this prohibit minority Δ’s from challenging majority jurors on racial grounds also.  

b. Trial court’s rejection of challenge on purported Batson grounds when defense counsel had race neutral explanation is harmless error.  

9. Other Categories:

a. Hernandez (1991):  Latinos count.

b. JEB v. Alabama (1994):  Gender.  Applied heightened scrutiny.  

c. Davis (1994):  Denied cert to look at decision by Minnesota SC which held that Batson does not apply to religion.

10. Neutral Explanations:  Purkett v. Elem (1995):

a. Race neutral explanations, even if seemingly implausible, satisfy step 2.  Then you move onto step 3.  

b. Language issues:  Hernandez v. NY (1991):  

i. Excluding Spanish speakers who won’t accept translator as authoritative held to be non-discriminatory intent.  

ii. Concurrence goes further- if trial court believes prosecutor’s nonracial justification then unless it’s clearly erroneous that’s the end of the matter.

c. This allows for some pretty bullshit explanations that are at least presumptively neutral.  

11. Establishing Prima Facie Case:  

a. Johnson v. California (2005):  Not necessary to show that it is more likely than not that the other party’s peremptory challenges, if unexplained, were based on impermissible group bias.  First step is not supposed to be than that.  Only must produce evidence sufficient to draw an inference.

b. Miller El v. Dretke (2005):   Looks at lots of indicia.

H. Integrity of Jury Deliberations: 

1. Anonymous juries:  Normally names are given, but sometimes not, if there is reason to believe that there is real danger to them or the integrity of the proceedings.  But this has strong problems for the presumption of innocence.

2. Answering juror questions:  Judge cannot answer a question about facts not proven by the evidence at trial.

3. Allen Charge:  Encourages deadlocked jury to come to a decision. P.1236.  Now they generally are modified to include these elements:

a. Recognition that a mjaroity of jurors may favor acquittal

b. Reminder that the government has the burden of proof beyond a reasonable doubt.

c. Statement that both the majority and minority should reexamine their views

d. Statement that no juror should abandon her conscientiously held view

e. Statement that jury is free to deliberate as long as necessary.  

4. Outside influences:

a. Ex Parte Communications between judge and jurors not harmless when no record is created.  Rushen v. Spain (1983).  

b. Jury misconduct:  Rule 606(b) of Rules of Evidence prohibits an inquiry into the course of the jury’s deliberations but permits proof of extraneous prejudicial information that was brought to the jury’s attention and that an outside influence was improperly brought to bear upon any juror.  But in Tanner v. US (1987), alcohol consumption did not count.  Court is very reluctant to make jury impeachments routine.

i. Since that case, lots of other alleged jury misconduct has been held immune from inquiry.  Intimidation, unfair inferences, assumptions that were instructed against, voting for conviction to get out of there.  

5. Juror Lying on Voir Dire:  usually will get a conviction reversed

6. Judge Bias:  If discovered after trial, verdict is subject to reversal.  

a. Documented corruption could get a hearing on judge bias (though on remand, they found no actual bias).Bracy v. Gramley (1997).

7. Limits on Judicial Powers:

a. No directed verdict of guilt in a jury trial even if Δ admits every material element of an offense.

8. Jury Nullification:  It’s sometimes a possibility. 
