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CRIM
I. General Introduction
A. Why the State? – “The Mounties as Vigilantes,” Thomas Stone
1. Symbolic Function
a) State enforces social norms

b) Enforces hierarchical norms (class structure)

c) Establishes ideal of disinterested arbiter

2. Instrumental function

a) Establish power/sovereignty for state

b) Protect interests of state (taxation)

c) More efficient means of dispute resolution

(1) State can punish w/o being a victim

(2) Discourages vigilantism

(3) Consistency/predictability in punishment structure

3. Practiality in Punishment – easier for state to punish

a) Doesn’t mean that state punishes more effectively than community

b) So why do we have state punishment structure?

B. Why punishment rather than compensation? (Criminal v. Civil Compensation)

1. Deterrence

2. Class/equity issues: classes who can afford to pay not as affected by their crimes

3. Intervention: make certain acts criminal

a) Punishment brands class of actions not intuitively criminal as such – more effective than fines

b) Accomplished by legislation

c) Ex. Regulatory crimes

II. Justifications for Punishment

A. Retribution

1. Backward looking policy which stresses:

a) Indignation at violation of societal norms

b) Reaffirmation of society’s norms

c) Just deserts

2. 2 Types

a) Strong [Kant] – Punishment can’t be administered merely as means of promoting another good; Justice would cease to be justice if bartered for any consideration.  Justice = Equality -> If kill, you must die

(1) Eye for an eye

(2) Moral culpability necessary and sufficient

(3) Not just for promoting society’s goals

(4) Has to be injury to society – if injury to indv’l, has to be sufficiently anti-social

b) Weak

(1) Social Contract Theory [Morris] – Punishment is to maintain social control and control dangerous individuals.  Citizens have duty of self-restraing against interfering w/ others

(a) Equal assumption of benefits and burdens of behavior; “right the balance”

(2) Marxist response [Murphy]

(a) Sources of criminality based on: 

(i) Need and deprivation of disadvantaged

(ii) Greed generated by capitalistic society

(b) Retributive theory doesn’t take into account concentration of societal benefits
(c) Punishment in class-polarized society is morally indefensible

3. Stephens

a) Punishment imposes order on desire for vengeance

4. Moore

a) Moral culpability

5. Durkheim

a) Punishment reaffirms societal norms

6. Mackie

a) We want society to keep telling us to do the right thing out of fear we’ll “let go”

7. Inchoate

a) Lack of restraint worthy of society condemnation

8. More tempting crimes (jumping the turn stile)

a) Giving higher sentence has nothing to do w/ just deserts

9. Norms

a) Punishment has to be in keeping with societal norms (Prohibition example)

b) Norm has to be internalized

B. Deterrence

1. Forward looking and preventative

2. 2 Types of Deterrence

a) General: Way of deterring the general public from acting in a certain manner

(1) Problems:

(a) Punishment not necessarily related to crime

(b) Could punish the innocent to deter

(c) Mercy may be better deterrence

b) Specific: Deter individual from acting in same way repeatedly

(1) How achieved?

(a) Stats say longer sentence doesn’t produce stronger specific deterrence

(b) Bentham: Certainty and swiftness better -> probability of being arrested and convicted is strongest deterrence

C. Incapacitation

1. Preventative and forward looking but ineffective and expensive

2. General Problems

a) Ethical – Punishing for possibility of future crimes

b) Poor statistical correlation

c) Punishment not based on crime but rather the person

(1) Clashes w/ retribution

d) Overcrowding

e) Recidivist

f) Overlooks first-time offenders

3. 2 Types of Incapacitation

a) Selective: Incapacitate people who commit more crimes based on past offenses

(1) Element of retribution

b) Collective: Punish people the same for the same offense

(1) Harmelin v. Michigan (handout): drug possessors/dealers

D. Rehabilitation

1. Forward looking Policy

a) Use prison as “correctional facility”

b) Social correction of prisoners’ problems more effective than plain punishment

2. Problems

a) Hasn’t worked

b) Indefinite period of detention – no way to tell how long it takes
c) Can be harsher than incapacitation

(1) Alcoholic rehab longer sentence than fine or short jail term

d) Class problem – society thinks white collar reformable and lower classes not

e) Prisons may sometimes serve as “schools for crime”

3. Utilitarian Principle

a) Positive benefit

b) Does what’s best for people and society by making criminals into useful citizens

E. Problem with all theories

1. Lack of communication in society

a) State has history of making decisions w/o sense of what community feels about norm

F. Restorative Justice

1. Community sanction offender

2. Have to want to take part (offender and victim)

3. Fairness – Different victims want different things

4. If widespread -> put pressure on bureaucracy

G. Sentencing Guidelines -> Make punishment fit crime (retributive)

H. NYPL #1.05 – General Purposes of Penal Law
1. Proscribe harmful conduct

2. Give fair warning of nature of proscribed conduct and sentences

3. Define the act or omission and its needed mens rea

4. Differentiate between serious and minor offenses and their penalties (proportionality)

5. Provide appropriate public response

6. Public safety through deterrence, rehabilitation, incapacitation

I. Cases

1. Regina v. Dudley (135) (don’t eat the cabin boy) – Can’t murder to ensure own survival; sacrifice of own life may even be the duty
a) Killing only justified in self defense because the victim creates the necessity

b) Punishment Factors
(1) Retributive

(2) General deterrence against murder -> Can’t kill someone b/c they’re not benefiting society

(3) Reaffirm norm -> Don’t choose your own life over an innocent one

2. U.S. v. Bergman (140) (old geezers and their fraud convictions) – Must punish so as not to devalue seriousness of crime

a) Imprisonment is also for the privileged

b) White collar crimes more understandable b/c extension of what people do every day, just on a higher scale; What kind of sentences should more tempting crimes get?

c) Punishment

(1) Weak retribution

(2) General deterrence because person well-known

(3) Bergman unlikely to do it again so no specific deterrence or rehabilitation

3. State v. Chaney (143) (soldier gets nuthin for rape and robbery)

a) Leniency of sentence depreciated seriousness of crime

b) Did not affirm society’s retributive feeling about the crime

4. U.S. v. Jackson (146) (life for robbery, oh yeah, it was 30min after getting out the joint)

a) Allowable by statute but seems unduly harsh

5. U.S. v. Koon (Rodney King’s cops)

a) Federal Sentencing Guidelines meant to be anti-discretionary/discriminatory

(1) Allowable factors


(a) Abuse in prison (says something about our assumptions of prison life)

(b) Low chance of recidivism (should that be reflected by past record?)

(2) Non-Allowable factors

(a) Character (record is evaluated)

(b) Employment (charge was for under color of state authority, so the fact they’re cops would probably have been considered)

J. Theories

1. Kant – Eye for an eye

2. Morris – Social Contract

3. Bentham – Punishment is necessary evil so only punish if it works and works cheaply.  The law’s purpose is to augment total happiness of community, so should be used only if it serves greater good.

4. Durkheim – Punishment does not deter or rehabilitate but important for social cohesion (retribution, reaffirm norm); important for innocent people, not criminal
5. Turner – Necessity of studying personality of offenders

a) Contrast w/ Cal. determinate sentencing laws

6. Moore – rehab is bad allocation of resources, could be better spent on sick kids

7. Cohen – critiques selective incapacitation as ineffective b/c cost does not justify expense

III. What to Punish

A. Three principles to limit distribution of punishment

1. Culpability – safeguard faultless conduct from criminal liability (see mens rea)

2. Legality – give fair warning of nature of conduct declared an offense

3. Proportionality – differentiate on reasonable grounds b/t serious and minor offenses

B. What crimes to punish

1. Victimless crimes

a) Public safety issues

b) Need something more than moral condemnation, like proof act causes harm

c) Reasons for -> enforce norm

(1) Must be consensus that this is the norm to enforce; must always be justified on higher good, never just for paternalism

d) Status/act crimes: statutes against types of people (gays, drunks) punish status, not an act; you need an act in order for there to be a crime

2. Bowers v. Hardwick
a) Statute constitutional; court doesn’t want to overreach power by redefining rights and states’ rights
b) Dissent: right to privacy
3. Barnes v. Glen Theatre (public nudity)

a) Private v. public

b) Secondary effects

c) Paternalism

4. Problems with victimless crimes

a) Kadish

(1) Lack of enforcement destroys intent of legislature

(2) Creates unhealthy atmosphere for police

(3) Invites discriminatory enforcement

5. Reasons for victimless crimes

a) Wolfenden report

(1) Punishment safeguards young and mentally deficient

(2) Preserves public order and decency

b) Devlin

(1) Established morality helps create good gov’t

(2) Victimless crimes against society’s interest in morality so consent doesn’t matter

6. Chevy -> victimless crimes are public health problems, not criminal law matters

IV. Limits on What to Punish – Legality

A. Rules

1. No common law crimes – legislature, not judges, create law

a) Shaw – charge of conspiracy to corrupt public morals violates standards of legality

2. No ex post facto laws

a) Keeler v. Superior Court (294) (man kills wife’s fetus)
(1) Court decides that unborn, viable fetus not “human being” under CA statute since legislature didn’t add fetus to statute defining murder

(2) Court can’t extend meaning of statute since to do so would be ex post facto criminalization

(3) Criminal law must operate prospectively

3. Crimes must be defined precisely – statutes void for vagueness

a) Policy – need predictability for conduct and limit discretion of prosecutor and police

b) Papachristou v. Jacksonville (307) – vagrancy laws too broad b/c anyone could be charged even if legal act

c) Nash v. U.S. (299) (conspiracy in restraint of trade and to monopolize trade)

(1) Crimes under Sherman Act criminalizing degrees of action to which different minds may differ does not make statute vague

d) Ragen, Kruller
(1) Asking jury to define reasonableness doesn’t make statute vague

e) After Harmelin, 8th Amendment carries no guarantee of proportionality for crimes other than capital crimes

B. Vagueness – need for notice protected in 5th and 14th Amendments as due process requirement

1. Morales
a) May fail to provide notice

b) May authorize/encourage arbitrary/discriminatory enforcement

C. Proportionality

1. Generally:

a) To differentiate between serious and minor crimes

(1) Punishment must match gravity of harm -> more violent and intentional, greater sentence (NYPL 1.05)

b) Safeguard offenders from excessive punishment

c) Imprisonment best served in proportion to seriousness of crime

2. Policy:

a) Bentham: Value of punishment must be greater than profit of crime; grading should make criminals choose lesser crime w/o having to escalate to greater crimes (thinking they have nothing to lose)

b) A.C. Ewing: overpunishment makes criminal sympathetic victim

c) J. Stephen: criminal law prevents through deterrence; the stronger the temptation, the stronger the needed punishment
d) Hart & Honoré: must balance harm to society, temptation of crime and danger of character

3. State Rights: Sentence structures can vary widely and remain w/in Constitution

4. Harmelin – there is no proportionality requirement in the 8th Amendment – only applies to capital punishment, not prison sentences (Scalia); life in prison w/o parole for possession of 672 grams of coke is A-OK

V. Basis of Criminal Liability

A. Generally: Elements of Crime

1. Actus Reus
2. Mens Rea

3. Concurrence btn 1 & 2

4. Harm to victim/society

5. Causal link between harm and act

B. Actus Reus: Conscious act w/ conscious state of mind

1. Determinative Question:  Was D acting in context of predicatble risk?  Did D see and take risk and take it criminally?

a) Defining act (affirmative act): involves conscious and volitional movement

2. Actus reus and involuntary acts

a) Involuntariness discounts actus reus

b) Involuntary acts not punishable b/c law can’t hope to deter them

(1) Ex: reflex, convulsion, sleep unconsciousness

3. Habitual Acts

a) Done w/o thought are voluntary (MPC)

4. Possession requires knowledge

5. Voluntary act defenses (does not mean intentional)

a) Lack of knowledge

(1) Aim/shoot gun w/o knowing it’s loaded (actus reus w/ no mens rea)

b) Not-voluntary acts: offender has no desire to act but did it anyway

(1) It’s a defense but subject to criminal liability (ex. Duress)

c) Lord Denning (in Bratty v. AG): Not “I couldn’t help myself” or “I didn’t mean to drive dangerously”

d) Status not criminal (being an alcoholic); however, acts related to status can be criminalized (being drunk in public)

6. Martin v. State (173) (police pull drunk from home to street) – If state makes you do it, they can’t punish you for it

a) No actus reus b/c involuntary

b) Police can’t bring about crime

7. People v. Newton (unconscious man shoots police)

a) No voluntary act

b) Unconsciousness can be complete defense when not self-induced b/c no mens rea

8. Cogden (sleepwalking mom kills daughter)

a) Sleepwalking involuntary

9. People v. Decina (epileptic who knows of condition operates car)
a) Guilty b/c voluntary act to take known risk; made choice to drive
10. Omissions – can sometimes be act if there is duty to act
a) Culpability from omission
(1) Imposed duty
(a) When statute imposes legal duty
(b) If special relationship exists btn parties (parent/child)
(c) Contract imposes duty (lifeguard)

(d) D voluntarily assumes care

(i) If begin to assist, can’t stop

(ii) Babysitting

(2) Ability to perform

11. Pope v. State (stood by as mother beats child in her home) – moral duty existed but no legal duty b/c she was neither parent nor legal guardian
a) Policy for:

(1) Want to promote good samaritanism: some states have good Samaritan laws

b) Policy against:

(1) Too great a burden on bystanders

(2) Don’t want to legislate morals by crim. Law

(3) When help useless, don’t want to compel action

(4) In medical cases (life support), cts. Not competent to review medical decisions

12. Jones v. US (failure to protect child)
a) No legal duty found

b) Unless a penal statute specifically requires a particular ation, criminal liability only arises where civil liability law would impose a duty to act (MPC 2.01(3))

13. Barber v. Superior Court (198) (doctors turned off machines)

a) Withdrawing feeding tube an omission rather than act

b) No duty to continue treatment once deemed ineffective

14. Cruzan
a) State can require clear convincing evidence of patient’s desire to die

C. Mens Rea

1. Def: Mental state or level of intentionality required to accompany acts as defined by statute

a) Criminal mind extends to

(1) Nature of crime

(2) Circumstances and facts

(3) Result

2. 4 Levels of Culpability

a) Purposeful/Intentional – actor aware, wants to engage in conduct, and indents result (motive irrelevant)

b) Knowledge – awareness of nature of conduct, circumstances, and probable result

(1) Must be practical certainty that conduct will produce result

(2) Ignorance sometimes defense but willful blindness isn’t

(3) Difference btn purposeful and knowing = diff. btn one who wills it to happen and one who is willing to let it happen

c) Recklessness – actor aware of and consciously disregards substantial risk

d) Negligence – D creates unjustifiable risk and ought to have been aware

(1) Only level which does not involve state of awareness

(2) Gross negligence necessary for criminal liability

3. If statute silent as to intent

a) Courts can read mens rea into statute (Morissette v. U.S. – D convicted of stealing abandoned bomb casings)

b) NYPL 15.05 – if intent missing, then culpability rests on whether there is criminal negligence

c) MPC 2.02 – adds recklessness to mens rea

(1) Awareness thus still needed

d) NB: Remember to look at severity of penalty when deciding what level of intent will suffice

4. Levels of Intent

a) General: State must prove D wanted to do that act which the law prohibits, not necessary to prove that D intended precise harm

b) Specific: intent to accomplish precise act law prohibits

c) Strict Liability: criminal liability where there’s no mens rea

(1) Ex. Speeding ticket

(2) Reasonable mistake of fact is not a defense

(3) Reasons for: risk allocation, ease of proof, regulation for society’s benefit

5. Regina v. Cunningham (204) (break gas meter, gas escapes and severely injures mother in law) – Only liable for poison if foreseen b/c need state of mind that goes along w/ criminal act

a) Issue: intention to hurt woman? Was there malice? No, intent only to steal, no malice, only ill-will to steal

b) Jury must find he foresaw harm but did it anyway

6. Regina v. Faulkner (221) (steal rum, accidentally burn ship)

a) Intent needed for specific offense, need conscious state of mind for each offense

b) Intent can be proven by showing accused knew results were probably consequences of the act but did it anyway
7. Jewell
a) Knowingly included “high probability” of existence

b) Willful blindness – must take steps to avoid knowledge

8. Santillanes
a) Criminal negligence requires greater degree than civil

D. Mistakes of Fact

1. General Rule: Defense only if negates required mens rea in specific intent crimes

a) Thus, never defense to strict liability or general intent crimes

2. NYPL 15.20

a) Mistake of fact not a defense except where:

(1) Mistake negates culpable state of mind

(2) Statute defining offense allows for mistakes of fact

3. Kelly
a) Not theft b/c no intent to steal (thought he had permission from owner)

(1) Not a defense in tort

4. Prince (226)

a) Not a defense he thought girl was >16

b) Was on notice she was young

c) Want to protect classes of people (police officers, young girls)

5. Drug cases – have to know it’s a drug but not which drug

E. Strict Liability

1. Balint (236) (we can’t sell coke?)
a) Statutory emphasis on social betterment

2. Dotterweich (236) (shipment mislabeled)

a) No mens rea needed under FDCA

b) “In interests of larger good, puts burden on innocent acting in responsible position”

c) Low penalty

3. Morissette (237) (spent bomb casings)

a) Still need intent for “infamous crimes” as opposed to “regulatory crimes” or “public welfare offenses”

4. Staples (241) (no automatic weapons)

a) Strict liability disfavored -> need Congressional intent (express or implied)

b) High penalty

c) Statute regulates class of guns, not all guns -> not on notice if didn’t think it was automatic

d) Statute not meant to deter “kinds” of behavior (carrying guns) like statutory rape statutes (havin sex with kids)

5. X-Citement (243)

a) Scienter requirement applies to each statutory element if regulating otherwise innocent conduct

6. Sault Ste. Marie (250)

a) Where statute neither requires mens rea nor is strict liability, is still a good defense to prove you weren’t negligent

F. Mistakes of Law – NYPL 15.20

1. General Rule -> Ignorance of law is no excuse

a) Policy – Court discourages flood of good faith misinterpretations of concededly complex statutes (malum in se v. malum prohibitum)
2. People v. Marrero (255) (federal corrections officer thinks he can bring gun to disco)
3. Valid defense if:

a) D reasonably relied upon official’s statement which was incorrect or later overruled by courts

b) Knowledge of illegality is element of crime by statute

c) Mistake is to legal finding from outside criminal law which criminal law makes reference to but is not the norm

4. U.S. v. Albertini (268) – Anti-nuke protestor ruling that prior judicial opinions are basis for reasonable reliance, even if ruling is appealed

5. Regina v. Smith (261) – Ripped up boards he installed not realizing the property rule that tenant fixtures become part of the property

6. Cheek (refuses to pay taxes)

a) You can’t decide a provision is unconstitutional

b) If you misunderstand the legal significance of a term in statute, that might be an excuse (whether wages are income)

7. Ratzlaf (trying to evade reporting requirements [needs “willful”])

a) Must intend to evade criminal statute too

b) Could have been doing it for other reasons

8. Shuffelt (262) (didn’t know prior divorce was invalid)

a) Ignorance rule fairly unyielding

b) Want to punish only those who had criminal state of mind criminal law intended to punish in enacting the statute

VI. Homicide – Doctrine (NYPL 125)

A. Introduction

1. Any unlawful taking of life of another falls w/in generic class of homicide
2. Two principle kinds of homicide are murder and manslaughter

3. Murder generally divided b/t 1st and 2nd

4. Manslaughter is generally divided into voluntary and involuntary

5. Additional forms of homicide can be created by statute

a) Ex. Vehicular manslaughter

B. Elements of murder

1. Actus re
aqtpieak: Conspriacy a.
Courts say this tool is too flexible

vii.
How do we know someone's involved in conspiracy?

1.
Usually don't have direct proof of intent to be involved

2.
Parallel action taken that would be contrasted against what would do alone

3.
if ? supply ordinary product in same way to others (less proof)

4.
as crime becomes more dangerous the facility has to be more specific to the crime to prove that the person has a stake in the venture

viii.
Crimes with strict liability 

1.
have to conspire to do underlying act and with requisite state of mind accepted in Theola Case-convicted of killing a federal officer even though they didn't know they were federal officers

aqtpieak: ix.
When can't it be conspiracy?

1.
Can't conspire with someone who's necessary for commission of crime-ex. can't conspire to sell drugs with person who's buying them

2.
Can't conspire with someone w/o capacity or exempt-common law

a.
If only one person able/plans to do it can't be conspiracy 105.30

b.
If one isn't planning on doing it then no social harm

I.
GENERALLY

A.
Commission of what would otherwise be a crime may be justified or excused by the circumstance sunder which the crime was committed.

B.
Three distinct sorts of defenses:

1.
Prosecution failed to establish one or more elements of the offense

2.
Justification-it was a good thing, or the right or sensible thing, or permissible thing given the circumstances.  We accept responsibility but deny that it was bad.

a.
Self-Defense

3.
Excuse-it wasn't a good thing to have done, but it is not quite fair or correct to say badly about what person did. We admit that it was bad but don't accept full, or even any repsonsibility

a.
Insanity

II.
JUSTIFICATION

A.
Self-Defense-generally, person privileged to use such force as reasonably appears necessary to defend herself against an apparent threat of unlawful and immediate violence from another.  Following elements must be established:

1.
Reasonable belief in necessity-believed force was necessary for own protection and this belief was reasonable (i.e. a belief that a reasonable person in the same or similar circumstances would have formed).  Honest and reasonable is enough

2.
Threatened harm imminent-reasonably beliefed harm imminent (i.e. that it would be inflicted immediately if she didn't act in self-defense).consider if person was actually present and if so appeared willing and able to injure D.

3.
Threatened harm unlawful-raises issue of whether force can be used to resist an unlawful arrest and if one who's initial aggressor in affray can claim the defense at all.

4.
Reasonable force-D's force reasonable; no greater than appeared necessary under circumstances to prevent vic from inflicting harm.

B.
Special Limits on Use of Deadly Force

1.
DF = force used w/ intent to cause death or seiroius bodily injury or which is known by the user to create a substantial risk of D or SBI. 

2.
Percieved threat of D or SBI-all courts agree DF may be used in self-defense only if D reasonably believed that the other person was about to inflict D or SBI on them and that DF was necessary to prevent harm.

VII. Defenses
A. General

1. Justification – act done not wrong but is justified; according to law, do something that is right

2. Excuse – Act done wrong but is excused (partially)

3. There need not be any difference in burden of proof between justifications and excuses

B. Justifications

1. Act was done but under the circumstances where it was not wrong/was morally correct

a) Must ask, “Was D’s conduct that of a reasonable person under the circumstances?

2. If you take a justifiable action and the consequences of which cannot be avoided then those consequences are not blameworthy

a) Ex. Accidentally shooting a person while acting in legitimate self defense from attack of another

3. Self Defense (NYPL 35.10, 35.15; MPC 3.04)

a) Law of necessity in acting against the wrong of another -> Necessity must be at its greatest when deadly force is used in self-defense

b) The aggressor has no right to self defense, though it may mitigate its seriousness if the altercation escalates

c) Non-deadly self defense may be used reasonably to ward off an illegal, violent attack on yourself or a third party
d) Elements necessary for deadly force in self defense

(1) Threat which is actual, apparent, unlawful, immediate

(2) Reasonable and honest belief that there is imminent peril of death or serious bodily harm to yourself or a third person

(a) NYPL uses an objective/subjective test -> objective as to considering what a reasonable person in D’s situation would perceive; subjective as to what a person with D’s history, physical attributes and knowledge of the attacker would perceive

(b) MPC uses a subjective test -> what D actual perceived at the time

(c) The death/great bodily harm requirement has been stretched to include the crimes of arson, rape, sodomy, kidnapping, robbery

(3) Reasonable and honest belief that the only way to avoid such harm is through necessary use of deadly force

e) Duty to retreat (not a rule in all jurisdictions)

(1) Rule: There can be no justification for the use of deadly force where retreat is possible and:

(a) D knows that she can avoid using deadly force by retreating

(b) D knows that she can make such retreat safely

(2) Policy:

(a) The amount of force in self-defense is measured against the necessity of such force -> opportunity for retreat negates that necessity

(b) On the other hand, some would say that when a person wrongfully assaults you, you should have the right to stand your ground, not be forced to retreat from your rightful location, and defend yourself

(3) Duty to retreat ends once you are w/in your own home, but not necessarily when you’re just on your own property

(4) Only arises when deadly force must be used in self-defense; if it’s just a reasonable force, you have the right to fight it out
f) Battered Women’s Syndrome

(1) Def: Cyclical pattern of abuse that reinforces futile hopes that violence will stop

(a) Tension building state where woman tries to placate batterer by being passive

(b) Acute battering incident

(c) Husband repents and a period of reconciliation

(2) Cycle often combined with feeling there is no way out either for economic reasons or children

(3) Imminence is often a problem in battered woman cases; jury often cannot understand why the woman doesn’t just leave

(a) Allowing the BWS into evidence allows jury to more accurately decide whether the woman reasonably perceived that deadly force was necessary

(b) If BWS shows that the woman felt like a prisoner, she may be justified in killing at any time like a victim of kidnapping
(4) Chevy says that where killing may not be justified on part of the woman, EED mitigation seems designed to help the victim

4. United States v. Peterson (No Facts Jack) The use of force in self-defense is justified (permitted) when the defender (i) faces a threat, actual or apparent, from (ii) unlawful and (iii) immediate force, w/ (iv) no reasonably-availabe alternative to avoid confrontation, and the defender ahs (iv) a good faith and (v) reasonable belief that the threat presents (v) imminent risk of (vi) death or serious bodily injury, plus (vii) belief that the self-defense is necessary to prevent death/injury, and (viii) uses an amount of force proportional to the threat.

a) Used to demonstrate the traditional common law doctrine of self-defense

b) Today, all states have superseded common law w/ codified definitions of self-defense but most states retain some elements of common law.

5. People v. Goetz (Crazy Racist Whitey Shoots Black Kids Over $5) Justifiable self-defense must be objectively reasonable under the circumstances, but the circumstances may include perceptions of the attackers' intentions.

a) Use of force only justified to extent person "reasonably believes" the force necessary to defend himself from what "he reasonably believes" to be use of unlawful force by aggressor.

b) Common law requires an objective standard of reasonableness when applying self-defense and legislature follows this approach when it modified MPC.  Whereas MPC permits SD where D believes that use of deadly force is necessary, NY statute requires that D "reasonably" believe.

c) An interpretation that permits a subjective standard fundamentally changes the law allowing D to escape responsibility simply for believing the actions taken were reasonable and necessary to prevent a perceived harm; citizens can't be free to set their own indy standards fro the justifiable use of force.

d) When using objective standard, indy D's personal knowledge and experience must be considered when addressing reasonableness of D's belief.

e) Comparing the objectively reasonable belief standard in case w/ MPC's subjective reasonable belief; thus under the objective standard, one who honestly though unreasonably believes in the need to use self-defense will loose the defense.
ii.
Claims act of self-defense in poorly written statute, Robbery is considered a threat of death


iii.
Shoots 4 black men on subway, fears they're going to mug him compounded by previous mugging

iv.
Retreat-don't have to retreat in cases of robbery, forcible rape, kidnapping-b/c armed and harder to get away without getting hurt, and have right to fight back

v.
Mistake-making mistake of judgment in cases where threatened is understandable

vi.
Reasonableness-Have to think about how much want to take the ?'s situation into account when deciding what's reasonable and what's not -jury has to think about what's reasonable for them in that situation

vii.
Affirmative Defense-prosecution lays out their case and then ? has to prove why they were justified (not in NY)

6. State v. Kelly (Woman Stabs Crazy Wife Beater Husband w/ Scissors) When battered women kill their batterers and claim SD, expert testimony on BWS is admissible to prove they faced imminent risk of injury, but inadmissible to prove their belief in that risk was objectively reasonable.

a) BWS is increasingly accepted as an identifiable set of common characteristics shared by women who are abused physically and psychologically over time by a dominant male figure; coerces her to do what he wants after abusing her at least twice.

b) Battering cycle: effectively gives victim low self-esteem, guilt at failed marriage, resistance to leaving, special state of mind.

(1) Tension building Stage-woman placates relatively minor abuse

(2) Acute battering stage-violence escalates

(3) Contrition stage-male seeks forgiveness, promises change

c) D's claim of SD based on her testimony about her belief; expert used relevant to belief and bolsters her credibility and reasonableness of her belief b/c aspects of BWS not w/ normal experience of jury.

d) BWS testimony satisfies 3 requirements for admissibility of expert testimony:

(1) Subject matter is beyond average juror's knowledge

(2) Area of expertise is sufficiently developed so that testimony is reliable

(3) Witness qualified by expertise.

e) Technically testimony should be allowed to show D's objective belief, but testimony seems irrelevant to prove/disprove what the objective/reasonable person (w/o BWS) would do.

7. State v. Norman (Woman Shots Husband in Sleep Back of Head after 20 Years of Abuse) Self-defense, perfect or imperfect, requires an imminent risk of D or SBI, which does not include perceived threats of later harm.

a) In perfect SD, at time of killing, D believes it necessary to kill to save self from imminent death or harm; belief must be reasonably based on circumstances as they appear and as would create same belief in ordinary person.

b) In imperfect SD, D is initial aggressor, but doesn't have intent to kill or SBI and vic escalates aggression to point that D reasonably believes she's in imminent danger or SBI.

c) Here, no danger of D or SBI b/c deceased was sleeping; shot in back of head 3 times.

d) Dissent: 20 year history of beatings and abuse of D who believed escape impossible. 

e) Issue here was about imminence-wasn't really about to happen.  Defender was no longer in the attacker's "zone of danger."
8. State v. Abbott (Neighbors Fight w/ Hatchet, Knife, Fork over Driveway Space) In "retreat" justifications, persons confronted with force must attempt to retreat before using deadly defensive force, if they know they can retreat w/ complete safety.

a) DF isn't justified when an opportunity to retreat is available; It isn't the nature of the force defended against that raises the issue of retreat, but the nature of the force that D employed in his defense.

b) Critics of duty to retreat rule condemn it as unrealistic, since most reasonable men wouldn't retreat and society shouldn't demand what smacks in the face of cowardice (yeah fucking right; macho bullshit)

c) one who is assailed by hold his ground against either deadly or non deadly force while using non deadly defensive force, but must attempt safe retreat before resorting to deadly defensive force.
C. Use of Force in Defense of Property (NYPL 35.20)
1. Deadly force is not justified in the defense of property alone

2. Reasonable belief that there is danger to the owner of the property who is present at the time can justify use of deadly force (really only a shading of self defense)

a) Ex. Use of deadly force is permitted in attempted burglary cases not to protect the property which may be stolen but rather to protect the owner of that property who is present at the time of burglary and is faced with an implied threat of violence from the burglar

(1) When a burglar attempts to enter an occupied home or enters a home which he is not sure is not occupied the law assumes that he will be prepared to “deal” with any possible occupants; thus we assume the use of force to defend is necessitated on the part of the occupants
(2) Burglary imports the possibility of deadly conflict

3. If you are not home at the time of the burglary you may not use the level of force which would have been permitted had you been home; cannot use deadly force

a) No spring guns

b) Can’t kill them after they have left the home

E.
Protection of Property and Law Enforcement

1.
Protection of Property

a.
Deadly force not allowed-even if no other way to prevent the threatened harm (b/c interest in property not large enough to justify killing folks).

b.
Nondeadly force-can be used to protect real and personal property in one's possession if it reasonably appears necessary to prevent or terminate unlawful intrusion onto or interference w/ that property.

i.
Request to desist-force not reasonable unless prior request to stop interfering has been made.

ii.
Property in possession of another-you gotta have it to defend it.

iii.
Use of force to regain or reenter property-cant use force to get your shit back unless immediately after or in hot pursuit.

2.
Law Enforcement-problems occur when citizens assist law enforcement officers, when officers effectuate arrests, and when suspects resist arrest.

a.
Assistance to police-use of force in helping police can endanger others; private citizen asked to help by police has same privilege as officer.

b.
Effectuating arrest-private citizens and officers can use force in making arrest but different standards apply

People v. Ceballos (Man Rigs Gun to Shot Would Be Garage Thieves & Shots Boys) An injury or killing by the use of a deadly mechanical device is not justified where the device injures in response to a non-violent burglary.

1.
Gen rule imposes criminal and civil liability for setting up a deadly mechanical device which actually kills or injures another; exception when intrusion is such that person, if present could inflict the harm w/ own hands.

2.
D still liable b/c burglary by boys didn't threats D or SBI.

3.
Common law for spring guns and trap guns says that it could be used if, had the person been present, would be justified in taking the life or inflicting the harm w/ his own hands.

D. Use of Force by Law Enforcement (NYPL 35.25, 35.30)
1. Where the party fleeing is a suspected misdemeanant, the arresting officer may use all force reasonably necessary to accomplish the arrest except deadly force
2. Where the party fleeing is a suspected felon some jurisdictions still allow the common law use of deadly force to stop a fleeing felon on the assumption that such a person presents a significant risk to society; other jurisdictions have held that the use of deadly force to stop a suspected criminal from fleeing is always constitutionally unreasonable on the basis of the 14th Amendment right to be free from unreasonable search and seizure

a) Stopping the criminal is the seizure, so doing it by deadly force makes it unreasonable when weighed against the value of the criminal’s own life and the interest of society in seeing him properly judged
b) Even in more restrictive jurisdictions, the arrestor may justify the use of deadly force by the reasonable belief that the fleeing criminal is armed and likely to cause further violence

3. Police may use deadly force to stop a violent felony in progress or to stop a suspected criminal who is reasonably believed to be posing a dangerous threat to himself or the community

a) Ex. Criminal reasonably appears to pull out a gun and looks like he is going to fire
4. Where the criminal physically resists the arrest, the arrestor may use such force as is necessary short of taking life to effect the arrest
a) Except where deadly force is obliged/justified in order to avoid being seriously harmed himself (form of self defense)
5. When acting in the line of duty, law officers do not have immunity from criminal prosecution but do from civil liability
E. Choice of Evils (NYPL 35.05.2)
1. Conduct which would otherwise be an offense is justifiable by reason of necessity where:
a) D is w/o blame in creating the situation in which the conduct became necessary
b) D reasonably believed that such conduct was necessary to avoid public or private injury greater than that which might reasonably result from the conduct
2. Necessity in Choice of Evils requires:
a) D was faced with the choice of two evils and chose the lesser
b) In the choice of the lesser evil D acted to prevent imminent harm from the greater evil
(1) MPC does not require imminence but most jurisdictions do
c) D reasonably anticipated a direct causal link between his act and the greater harm being averted
d) D has no legal alternatives to the lesser evil
3. The determination of what is and is not a lesser evil is made completely objectively by the courts
4. Direct Civil Disobedience – the breaking of law b/c the following of the law would be the greater evil:
a) The courts imply that a constitutionally created and implemented law can never be the lesser evil in a choice since it was democratically enacted
b) The courts will occasionally come out on the side of the D because they have found that the law was indeed unjust and the greater evil
5. Indirect Civil Disobedience – Breaking of a law for the purpose of brining attention to and thus stopping government policies which are seen as greater evils than the breaking of the specific laws that were broken

a) This is not justified because it cannot be expected to avert the greater evil and there are legal alternatives
6. Problems with choosing the lesser evil:

a) Where one must choose to allow the loss of a few lives to save many lives (Homicide is never really treated as a lesser evil)

(1) Courts have allowed this in cases such as the diversion of flood waters … it does deem justified even though we want to stay away from assigning values to lives

(2) Also do the few have a right of self defense against someone choosing to sacrifice them for the many? The right of deadly force?

7. Problems with permitting the use of deadly force
a) If the point of the criminal law is to protect life then how can it be justified under that law to choose to protect your own life at the cost of another?

b) One justification is that where one person will be killed we would choose the dead person to be the wrongdoer and not the innocent party

VIII. Defenses – Excuses 

A. The act was wrong but for some reason criminal liability is removed or blameworthiness is lessened

1. Excuses are a recognition by the law that D had a disability in capacity to know or choose in respect to the offensive act; mens rea is limited

2. Excuses are most often affirmative defenses and thus must be proved by D on a preponderance of the evidence but there need not be any difference in burden of proof between excuses and justifications
B. Categories of Excuses

1. Involuntary Actions – no control over bodily movements

a) Physical compulsion

b) Certain neurological disorders

c) Reflex actions

2. Deficient but reasonable actions – choice possible but so constrained that no reasonable person would have done the same

a) Cognitive deficiencies – lack of knowledge of what was happening

b) Volitional deficiencies – defect in will/ability to control acts

3. Irresponsible Acts – inadequate capacity for making rational judgements

C. Duress (NYPL 40.00) – volitional deficiency

1. D acts intentionally but under force from another party

2. Imminent threat overcomes D’s will

a) Imminence requirement meant to avoid fabrication and baseless defenses

b) If imminence is not present, other legal action could have been taken

3. At Common Law

a) Threat of great bodily harm or death (harm to property not sufficient)

b) Threat is present, imminent, and pending

c) Threat must induce such a fear as a man of ordinary fortitude and courage might justly yield to it (objective reasonable person test)

4. MPC lowers requirements – Rationale is that lesser crimes may need less duress to cause them

a) No need for threat of death or great bodily injury

b) No need for imminence

c) No need for the crime committed under duress to be a non-capital one

5. NYPL (40.00)

a) Threat of unlawful physical force

b) Threat against D or a third party

c) Threat is imminent

d) Threat is of such force that a person of reasonable firmness would nto have been able to resist

e) Duress shall not be a defense where D negligently or recklessly placed himself in the position where he was likely to be coerced (NB: Chevy doesn’t really like this cuz free will is still overcome; please, like we’re ever gonna let gang members get off)

D. Intoxication (NYPL 15.05, 15.25)
1. Generally not a defense

a) Don’t want to reward a person who voluntarily gets intoxicated by allowing him to get away with a crime

b) Intoxicated people still have free will and capability to control acts

(1) Usually only diminish capacity, still have ability to take reasonable care and some ability to reason

c) Intoxication itself is considered a reckless act

2. May be a defense to specific intent crimes

a) May obviate mens rea required for intent by reducing faculties

b) Level of intoxication must be high enough to completely remove intent

3. MPC – can be a defense to certain elements of the crime

4. NYPL

a) A person who creates a risk but is unaware due to intoxication is reckless

b) May be offered as evidence whenever it’s relevant to negative an element of the crime

E. Mental Disorder (NYPL 40.15)

1. Insanity

a) Policy

(1) Insane person does not choose to do the crime nor does he perform any voluntary act; therefore not blameworthy

(2) Insane person lacks ability of self-control and reasoning necessary to allow for deterrence or rehabilitation

(3) Still feel need for retribution

b) NYPL (40.15) – Must have disease such that either


(a) Cannot appreciate the nature and consequences of conduct

(b) Cannot appreciate that conduct is wrong

c) M’Naghten Rule – Has “mental disease” such that either:

(1) Did not know the nature or quality of the act

(2) Did not know such act was wrong

d) MPC

(1) Has mental disease or lack “substantial capacity” to either

(a) Conform his conduct to the law

(b) Appreciate wrongfulness of conduct

(2) Allows D to know act is illegal but still plead insanity by suggesting his condition prevents him from conforming to the law unlike NYPL and M’Naghten which compare to norms imposed by society

e) Federal Law (18 USC 17a ?) – Have severe mental disease or defect such that was not able to appreciate the nature and quality or wrongfulness of act

f) Question is not whether D was insane at time of the crime but rather whether D lacked so much understanding and control over his act as to be undeterrable

g) Insanity cannot be defined by the nature of the criminal act no matter how bizarre

h) If requirement were for reasonable doubt, any evidence of mental illness would lead to acquittal

i) Deific Decree v. Religious Belief

(1) If you hear God, you’re crazy; if you think your religion mandates it, you’re not

2. Diminished Capacity (not in NY)

a) D may have known act was unlawful but because of some mental defect short of insanity, may lack the requisite mens rea for the crime

b) In general the raising of limited capacity has not been permitted as an excuse

(1) Policy: The law seeks to pull people up to a certain standard rather than treat individuals specially
c) MPC – allows diminished capacity as evidence to eliminate an element of any crime (similar to intoxication)

d) Other jurisdictions allow it as evidence of lack of mens rea in specific intent crimes

