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PURPOSES AND LIMITS OF PUNISHMENT

Criminal Law is an expression of norms/moral judgments.  It is concerned with blameworthy conduct.

1. Deterrence
a. Aims to prevent future crime by using threats of punishment (i.e. long sentences)
i. General deterrence: geared at affecting all potential criminals/society

ii. Specific deterrence: geared at this specific offender
b. Problems: 

i. Doesn’t take into account impulsive crimes or irrational criminals

ii. Assumes criminal expects to be caught, and understands the legal penalty

iii. Deterrence alone may run the risk of abuse (premature enforcement, punishing wholly out of proportion, selective prosecution)
2. Rehabilitation
a. Aims to prevent future crime by understanding why the individual committed the crime and altering those tendencies/behaviors

i. Correction through separation, obedience, labor, and education

ii. Focus on the individual, not the crime—make the individual a productive member of society

b. Problems:

i. Length of sentence may be grossly disproportionate to the crime committed—sentences are often open-ended, until prisoner is declared “rehabilitated”

ii. High cost of tailoring a rehab program to the specific prisoner

3. Incapacitation
a. Aims to prevent future crime by taking the offender out of circulation, depriving him of his ability to commit repeat offenses

b. Problems:

i. Assumes—or discounts—crime within prisons, assumes that prisoners won’t become more violent while incapacitated and commit repeat offenses when he gets out
ii. Assumes the criminal won’t be replaced on the outside by a similar criminal

iii. High cost of incarcerating so many people, prison crowding and deterioration of prison conditions
4. Retribution
a. “An eye for an eye” theory—exacts suffering the offender ‘owes’ for past wrongs

i. Focus on the crime, not the individual—doesn’t look at intent at all

ii. Satisfying to the public—discourages public vigilantes, creates respect for and belief in the legal system

b. Problems:

i. Takes crime out of its social context

ii. Assumes criminals are rational actors

iii. Only corrective of past crime, not preventative of future crime

5. Social Contract

a. Uphold the strict meaning of the law and social order

Sentencing Reform Act (1984) ( severity of offense + seriousness of prior criminal acts = sentence

· State guidelines take personal characteristics of offender into account

· Fed guideline system more restrictive, distinguishing characteristics of offender are forbidden

CRIME = (actus reus (act) + mens rea (mental state) + circumstance + causation + result) - defenses
DEFINING CULPABILITY


I. ACTUS REUS—Culpable Conduct

· Punishment must be for ( (1) past (2) voluntary (3) conduct [not a thought or status, but can be an omission] (4) committed within a jurisdiction (5) specified (6) in advance (7) by statute
1. The Criminal Act/ Voluntariness
a. Proctor v. State (OK, 1918)

i. Prohibition case

ii. Statute is too broad ( criminalizes lawful behavior (“keeping a place”) by criminalizing intent (“with the intent” of selling alcohol)
iii. Can’t punish intent alone—there must be overt unlawful conduct to reveal said intent

b. US v. Maldonado (1st Cir, 1990)

i. Case involving drugs in a hotel room—possession 
ii. Constructive possession: ability to actually control and hold power over something with the intent to exercise that power

1. Blurring between act evidence/mental state evidence 

c. Martin v. State (AL, 1944)

i. Conviction for being drunk in a public place—voluntariness
ii. Court reads voluntariness into the statute—conduct must be voluntary, with respect to both appearance and manifestation

1. Police forced him out of his home, so his being in public was not voluntary

d. People v. Grant (IL, 1977)

i. Grant supposedly suffered a psychomotor seizure—voluntariness 
ii. Difference between not understanding one’s actions vs. understanding them, but acting involuntarily

1. Jury instructions didn’t specify this distinction—case remanded, if jury finds he was sane but not responsible for his actions (meaning his actions weren’t voluntary), he can’t be convicted of a crime

e. People v. Decina (NY, 1956)

i. Driver suffered an epileptic seizure

ii. He is criminally liable because he knew that his seizures could strike at any time, yet risked driving anyway

1. Blurring between act evidence/mental state evidence

2. Omissions

a. Jones v. US (DC, 1962)

i. Punishment of omission—failure to take care of a child left in her care
ii. Under some circumstances, omission of a duty is a crime

1. Must be a legal duty: statute-imposed duty, status relationship (parent(child), contractual duty, volunteered duty (requires seclusion of helpless person, preventing others from rendering aid)

iii. Court decides that whether there was a contractual duty here is an issue of fact for jury

3. Status Crimes

a. Robinson v. California (US, 1962)

i. Convicted of being a drug addict, under CA statute criminalizing addiction

ii. Court rules that statute is unconstitutional, because it doesn’t require an act

1. Could be punishing an involuntary result of an illness (Grant, Martin)
2. Also punishing for addiction alone is counterintuitive to the reasons for punishment
b. Powell v. Texas (US, 1968)

i. Convicted of being a drunk in a public place

ii. Court finds that this statute punishes an act (going in public while drunk), not a status (being an alcoholic)

1. Can’t punish a status crime, but conduct occurring due to that status may be ok
c. Johnson v. State (FL, 1992)

i. Mother charged with ‘delivering’ drugs to her newborn in the 60-90 seconds between delivery and severance of the umbilical cord

ii. Court says can’t use the statute to punish this type of conduct

1. Strict construction: legislature wanted to refer to drug dealing; if they wanted to punish this type of conduct, they would say so explicitly in a statute

2. Rule of lenity (lenience): if there are multiple ways of interpreting a statute, it should be read narrowly in favor of the accused

II. Limitations on Punishment of Culpable Conduct
As we attempt to penalize conduct, we should direct our attention to constitutional limitations on punishment.

1. Proportionality ( Proportionality principle exists to allow court to step in and correct egregious errors made by legislative branch (must be an extreme case—this is a rare step following Ewing)
· 8th Amend doesn’t require strict proportionality between crime and punishment; open to interpretation.
a. Ewing v. California (US, 2003)

i. Punished for theft of golf clubs and recidivism under CA’s “three strikes” statute

1. Is this punishing Ewing’s status as a repeat offender?

2. Punishes for all of his crimes, including ones he has already been punished for

ii. Court says Ewing’s sentence is constitutional—as long as sentence can be seen as serving some penological purpose (in this case, incapacitation), then court should defer to state legislature to determine proportionality

b. Solem v. Helm (US, 1983)

i. Convicted of writing a bad check for $100, previous crimes were passive (not crimes against a person)—yet sentenced to a severe sentence (life imprisonment)
ii. Supreme Court establishes a 3-prong test for determining proportionality:

1. Look at gravity of offense/harm and harshness of penalty

2. Compare w/punishments within jurisdiction

3. Compare w/punishments for comparable offenses in other jurisdictions

iii. Court finds punishment unconstitutional

c. Harmelin v. Michigan (US, 1991)

i. Car search reveals 672 grams of cocaine (enough for ~65,000 people), convicted of possession of cocaine which carries a mandatory sentence of life without parole

ii. Severity of offense vs. harshness of penalty

1. LWOP for a first-time, nonviolent offense seems disproportionate

2. MI is the only state that punishes 1st degree possession of cocaine with a sentence this harsh—but MI had a big drug problem, and has adopted a penological policy (incapacitation) that is reasonable in light of the problem
iii. Supreme Court upheld the punishment as constitutional

2. Legality ( Legality principle provides that there shall be no crime/punishment without preexistent law
· Prospectivity: conduct can’t be criminalized retroactively
· Legislativity: criminal activity must be imposed by statute—statute must specify the crime so people have notice to conform their conduct
a. Keeler v. Superior Court (CA, 1970)
i. Charged with murder for causing the death of a viable fetus

ii. Court focuses on legislative intent—“human being” in statute didn’t intend to refer to a fetus, definition can’t evolve in the courts (must be changed by the legislature)

1. Even if court decided that feticide was prohibited by the statute, couldn’t charge Keeler because he didn’t have notice that feticide was a crime

3. Specificity

a. Chicago v. Morales (US, 1999)

i. Statute prohibits gang members from “loitering” (defines loitering as remaining in a public place with no apparent reason)

ii. Exceedingly vague, doesn’t give notice as to where the line is drawn and allows individual police officers to determine what qualifies as loitering under the statute

1. Also bad because it criminalizes a status (being a gang member), and prohibits freedom of association, which is protected by the 1st Amend

b. Papachristou v. Jacksonville (US, 1972)

i. Court strikes down vagrancy law that punishes various statuses of people, and is unclear about what is actually criminal

ii. People can’t violate a law because no law has been created

III. MENS REA—The Guilty Mind
· Malum in se offenses are wrong in and of themselves

· Malum prohibitum offenses are acts that society has chosen to prohibit by law, but aren’t necessarily morally wrong
1. Strict Liability ( Guilty act usually must be accompanied by a culpable intent, but there are some cases where the act alone is sufficient (usually public safety concerns)
a. People v. Dillard (CA, 1984)

i. Convicted of carrying a loaded firearm, even though he argues he reasonably didn’t know it was loaded

ii. Court says intent isn’t an element of the crime, so state doesn’t need to allow Dillard to put on a defense regarding intent

1. This is a regulatory statute, so the legislature can choose to take out the mens rea requirement ( carrying the loaded weapon alone allows for liability

2. Proof of Intent ( Maxim: “Ignorance of the law is no excuse” (except under certain circumstances)
a. Morissette v. US (US, 1952)

i. Convicted of converting government property, even though he basically took junk from a junkyard

1. Morissette believed he was taking property that had been abandoned ( wants to argue that he had no intent to commit this crime

ii. Court doesn’t want to extend strict liability here

1. Would strip Morissette of a defense

2. Removing intent element of this would make it hard for people to know when they were crossing the line

3. Says Congress assumed courts would know that intent was read into the statute, because theft crimes have historically required a culpable mental state

iii. Often cited for making distinction between malum in se and malum prohibitum crimes

b. Lambert v. California (US, 1957)

i. Charged with not registering herself as a felon in LA (required under CA statute)

ii. Court says can’t punish her

1. The act of just being in LA doesn’t trigger any thought of possible illegality

a. As opposed to carrying gun in Dillard
2. Once Lambert informed of the law, wasn’t given any chance to comply before being arrested (Due Process violation)

3. Wholly passive conduct (crime of omission) + law that isn’t widely known should be a strict liability offense

3. Categories of Culpability
a. Model Penal Code (not adopted anywhere, but serves as guidance)

	Mental State
	Definition
	Type
	Example

	Purposeful Conduct
	Conscious objective to do the particular harm
	Specific Intent
	Theft by unlawful taking, intent to steal something from a store

	Knowing Conduct
	Awareness that particular outcome is possible
	Specific Intent
	Blowing up a building when it turns out someone was inside

	Reckless Conduct
	Conscious disregard of a substantial risk
	General Intent
	Throwing a plant out a window, it hits and kills someone

	Negligent Conduct
	Reasonable person should have known better
	General Intent
	Reasonableness standard would be up to jury to decide


i. Specific Intent ( Refers to the mental element of any crime—intent that can only transfer to a result of the same kind intended
1. i.e. burglary—person enters a dwelling without permission with specific intent to commit a crime there

ii. General Intent ( Refers to the broader question of blameworthiness or guilt, including mens rea and responsibility—is transferable, as long as the act accomplished is as bad as the harm intended
1. i.e. trespassing—person enters property only with the general intent to enter (all you have to show to establish general intent is that a reasonable person would have known they couldn’t enter the property)

b. Regina v. Faulkner (Ireland, 1877)

i. Conduct is the kind that would be criminalized (stealing rum), but the crime of setting fire to the ship is an accidental consequence of the actual criminal act/intent

ii. Court tries to establish mental state categories (based on MPC):
1. Purposely: conscious objective is to destroy the ship

2. Knowingly: almost certain knowledge of the danger, that lighting the match would cause the fire

3. Recklessly: conscious disregard of the substantial risk that the ship would catch fire

4. Negligently: reasonable person should have known better than to light the match

5. Strict liability: intent is irrelevant; since he lit the match, he is guilty

4. Mistake of Fact ( Negates a specific element of the offense (can’t be used in strict liability offenses)
a. Regina v. Prince (England, 1875) 

i. Actus reus: unlawfully taking or causing to be taken an unmarried girl under 16

ii. Mens rea requirements:

1. Taking without father’s consent/out of father’s possession

a. Knowledge 

2. Fact that girl was under 16

a. Court says there is no mens rea required ( strict liability offense

iii. Strict liability with respect to the girl’s age isn’t in the statute—court makes a policy decision

b. State v. Guest (Alaska, 1978)
i. No mental state in statute, so court reads intent in and allows for mistake of fact defense
ii. Court’s reading of carnal knowledge is not the traditional view

1. Statutory rape is usually a strict liability offense—as long as one can establish that the victim was under 16, the act alone is sufficient for conviction

2. Court says this shouldn’t be a strict liability offense because it isn’t considered a public welfare offense, and the penalty is too great
5. Mistake of Law ( “Ignorance of the law is no excuse”—but there are exceptions:
· Can be a defense where there is official reliance that the factfinder finds reasonable (Twitchell)
· Can be a defense where there is wholly passive conduct, and nothing about the behavior triggers any knowledge of duty, and where the law isn’t widely known (Lambert)
a. US v. Baker (5th Cir, 1986)
i. Statutory requirements: knowingly using counterfeit mark, intentionally trafficking in those goods

1. Baker argues that while he did those specific actions, he didn’t know they were criminal

ii. Court says knowledge that one’s actions violate the criminal law isn’t a culpability element of any crime/statute unless explicitly mentioned in the statute

1. Court wants to further the maxim “Ignorance of the law is no excuse”—don’t want to built it into statute as an excuse

b. Commonwealth v. Twitchell (Mass, 1993)
i. Defendants argue an affirmative defense that they relied on an official statement of the Attorney General when they provided only spiritual care to their sick son and didn’t take him in for medical care that would likely have saved his life

1. Court says this could have constituted a reasonable reliance on official opinion/interpretation

a. Reasonableness is for the jury to decide

ii. Courts often struggle with the issue of sincere religious beliefs leading to a child’s death
6. Capacity for Mens Rea

a. Hendershott v. People (CO, 1982)
i. Defendant wants to introduce evidence that he couldn’t form requisite mental intent due to a mental disorder (for a general intent crime ( recklessly or negligently)

ii. Court says this evidence could be used to negate mental element of a general intent offense

1. Court suggests it not okay to punish someone when he has an impairment that can’t be controlled (as opposed to voluntary intoxication, e.g.)

2. Denying evidence would deny the defendant a defense, and would make prosecution’s evidence uncontestable (would violate presumption of innocence)

iii. Most courts don’t follow this rule and only allow mental impairment arguments for specific intent questions (purposely and knowingly)
b. State v. Cameron (NJ, 1986)
i. Voluntary intoxication as defense/negation of the required mens rea

ii. Court decides that voluntary intoxication may be raised to negate purposeful or knowing action under certain circumstances (not reckless or negligent action—since defendant would still be responsible for voluntarily consuming the alcohol)

1. Voluntary intoxication must negate a specific element of the offense

a. Not all courts follow this NJ decision

iii. Court says evidence here doesn’t meet the standard for admission—not enough to suggest defendant was too drunk to form the specific intent for her actions

1. Would have to show that defendant consumed an especially large amount of alcohol, and didn’t know/realize that she was assaulting someone
RAPE

Elements of Rape:

· Intercourse ( can be proved by complainant’s word, but usually have medical evidence

· Force/lack of consent ( focus on the actions of the complainant, victim’s actions/mental state

· Historically, onus was on the victim—she had to resist to the utmost of her ability, for the duration of the attack and provide corroborating evidence
· Concern with balancing rights of the complainant with rights of the accused
Rape Statute: Actus Reus + Mens Rea + Circumstances
1. Actus Reus—Force, Nonconsent and Resistance
a. People v. Barnes (CA, 1986)
i. Issue on appeal: does the state need to prove that the complainant resisted, or that there was a significant threat of harm that kept her from resisting?
ii. Court eliminates the resistance requirement, but state must prove force or complainant’s reasonable fear of immediate bodily injury, and that the act occurred against complainant’s will

1. Represents the contemporary trend of redefining rape so burden of litigation is no longer 100% on the complainant
b. State v. Smith (CT, 1989)
i. Defines rape as nonconsensual sexual intercourse (eliminates force as a requirement)

ii. Mens rea is negligence ( a reasonable person would have believed that the complainant wasn’t consenting

1. Consent is not subjective—look at words and actions of the complainant

2. Must be an objective indication of non-consent

iii. Barnes court might find this to be rape (because complainant was fearful), but might also find that it wasn’t rape (complainant was able to decline request for oral sex, which could indicate that force didn’t continue throughout the encounter)
c. In the interest of MTS (NJ, 1992)
i. Court defines force required for rape as only the amount needed to engage in sexual intercourse itself ( basically rules that force is irrelevant to finding rape

ii. Court says that criminality depends on the absence of consent

1. Without getting explicit consent, actus reus required to establish rape is the mere force to achieve intercourse

iii. Brings us to: negligent conduct + lack of affirmative expression of intent
2. Mens Rea

a. People v. Mayberry (CA, 1975)
i. Court imposes negligence standard to rape cases (most states utilize this standard)
1. Reasonable person would know if victim was or wasn’t consenting

2. Defense able to make a mistake of fact defense

a. Can argue that he had an honest, reasonable belief in consent

b. Whether or not it was reasonable is a question for the jury

ii. Shifts scrutiny to complainant ( may encourage victim to resist (to show non-consent), which isn’t always in her best interests
b. Estrich/Henderson debate
i. Estrich ( proposes eliminating the force element and conditioning rape liability on nonconsent + negligence

1. Wants to shift legal focus to defendant’s mens rea

ii. Henderson ( says that focusing on defendant’s mens rea still allows inquiry into victim’s sexual history

3. Differences in statutes

a. Only 15 states have eliminated the marital exemption for rape, some states treat marital rape as a less serious crime, and some states extend the exemption to couples living together
b. Evidence of victim’s prior sexual history is usually kept out; however, if victim has had previous sexual encounters with accused, that is almost always allowed in
c. Accused’s prior sexual history/prior convictions of rape usually not let in, unless there is a pattern that amounts to a “signature crime”
d. Rape law has moved away from burden being entirely on complainant, but sometimes factfinder can’t understand the accused’s act or mental state without considering other factors, such as the complainant’s intent
HOMICIDE
	Evidence showing:
	Level of homicide
	If evidence shows:

	Intentional killing
	1st degree murder
	Premeditation and deliberation

	
	2nd degree murder
	Impulsive, unprovoked act (and no cooling off period)

	
	Voluntary manslaughter
	Adequate Provocation + 

Heat of passion with no cooling off period

	Unintentional killing
	Felony murder (1st degree)
	Death occurs during the course of an inherently dangerous felony

	
	2nd degree murder
	Extreme recklessness ( abandoned and malignant heart, intent to do serious bodily injury

	
	Involuntary manslaughter
	Negligence, gross negligence, or recklessness
Misdemeanor manslaughter


I. MANSLAUGHTER
· Actus reus: unlawful act or simple unintentional killing
· Mens rea: homicide without malice, no intent to kill
1. Involuntary Manslaughter ( Unintentional killing with a state of mind of recklessness or gross negligence, or in some situations ordinary negligence (in some situations, state of mind can be replaced by inherently dangerous misdemeanor)
a. State v. Williams (WA, 1971)
i. Defendants negligently failed to supply their infant with necessary medical care

ii. Common law standard for man 1º is gross negligence, but statute specifies only ordinary negligence

iii. Court finds that ordinary negligence is still a violation of their duty of care as parents ( finds them criminally liable
1. Most states typically require gross negligence or recklessness as a mental state for involuntary manslaughter
b. Porter v. State (FL, 1956)
i. Defendant drove through a stop sign and hit someone

ii. Court finds ordinary negligence, but not gross negligence or recklessness so conduct isn’t criminal (statute requires gross negligence)
1. He was driving at the correct speed limit (no negligence), he was unfamiliar with the road (so failure to stop isn’t gross negligence)

2. Court also recognizes that his conduct is very common ( doesn’t want to criminalize something that we’ve all done
c. US v. Walker (1977)
i. Misdemeanor manslaughter (dropped loaded, unlicensed gun on stairwell)

ii. State only has to prove that Walker committed a misdemeanor + causal link to the death

1. Allows substitution of proof of misdemeanor for intent to commit homicide

2. Usually doesn’t apply to strict liability misdemeanors (misdemeanor involved usually had some intent requirement)
3. Usually limited to malum in se misdemeanors
2. Voluntary Manslaughter ( Intentional killing with provocation, heat of passion which negates the intentional design (reasonable provocation differentiates from 2º murder)
· Mixes subjective and objective elements—jury instructions are ambiguous by design, so jury members have some latitude to consider the particular situation
· Subjective: was this individual provoked?
· Objective: would a reasonable person have been provoked to violence in the same situation?
a. People v. Walker (IL, 1965)
i. Provocation ( if a killing occurs during a fight and before blood of the killer has had time to cool, the offense isn’t murder but voluntary manslaughter

1. Adequacy provocation is subjective “heat of passion”

ii. In this case, decedent wielded a knife at defendant and others and provoked Walker

1. If Walker had stopped after throwing the brick at him, that would have been reasonable—but since he goes on to cut his throat, that is excessive, beyond “reasonable” 
2. Imperfect self defense: outcome is not murder, because def was justified in responding to provocation; but he went too far, and is therefore guilty of manslaughter (only applicable to situations involving physical assault/battery)
b. Rowland v. State (Miss, 1904)
i. Catches his wife in the act of adultery, chases after them

ii. Provocation doctrine reduces crime from murder to manslaughter even when there is a deliberate design

iii. Usually “mere words” aren’t adequate provocation—but some courts give themselves an out, leave space for extreme cases of verbal provocation

1. Here def heard “make haste” and saw his wife post-coital
c. People v. Berry (CA, 1976)
i. Def argues that his wife repeatedly taunted him with her adultery over a long period

ii. Court decides that anything reasonable (other than revenge) can be presented to the jury

1. Provocation can be words

2. Provocation can occur over an extended period of time, as long as there is no cooling off period

iii. Provocation or “heat of passion” must be reasonable ( jury must determine if it would arouse the passion of a reasonable person
d. People v. Wu (CA, 1991)
i. Wu killed her son, argued 10 years of provocation, and provocation at the moment—her husband was going to take her son away, and she thought no one was going to care for her son in the future

ii. Court determines that a properly instructed jury can consider defendant’s cultural beliefs in determining whether her conduct constituted murder or voluntary manslaughter
1. Difference from Williams court ( there they said couldn’t look at cultural background

2. Movement in the voluntary manslaughter doctrine to allow for culturally-driven human frailty

II. MURDER ( Government must prove beyond a reasonable doubt that the defendant killed or caused to be killed another person, and that the defendant acted with malice
1. Intent to Kill ( Express Malice Theory: deliberate intent to take human life
a. Francis v. Franklin (US, 1985)
i. Escaping convict shoots someone through a closed door, state wants 2º, express malice

ii. State has the burden of proving each element of the offense, including the intent to kill

1. Can prove intent by def’s conduct, weapon used, nature of injury, possible animosity/motive

2. Extreme Recklessness ( Implied Malice Theory: act without provocation when circumstances show an “abandoned and malignant heart”—negligent act becomes reckless
· Difference between gross negligence and extreme recklessness (
· No bright-line policy—look to awareness and the act itself
· To the extent that you can argue a conscious disregard, end up in 2º murder territory
a. Commonwealth v. Malone (PA, 1946)
i. Friends playing around with a gun, one gets shot—“oh oh Billy!  Gee bad, I’m sorry”
ii. Court says the magnitude of risk + low social utility of action involved (thrill game) justify pushing the act from gross negligence to recklessness

1. Implied malice because of conscious disregard of a substantial risk—reasonably anticipated consequence of death

2. If the act was merely negligent, would be involuntary manslaughter
b. People v. Protopappas (CA, 1988)
i. Medical murder, overdose with anesthesia 

ii. Pattern of conduct indicates extreme indifference to human life

iii. Evidence of extreme recklessness: awareness of risk, conscious disregard (jury must find from evidence in order to find guilty)
c. Berry v. Superior Court (CA, 1989)
i. Owner keeps a dog that he acknowledges is dangerous, warns neighbors about it

ii. Court says don’t need an awareness of the risk, provided that the life-threatening conduct was contrary to the law (raising a fighting dog in CA is a misdemeanor)

1. Even lower standard in terms of implied malice

iii. Jury instructed that they could consider 2º murder, but convicted of manslaughter

1. Could have found that lack of social utility justified a murder charge
d. State v. Davidson (Kansas, 1999)
i. Dogs escaped from a faulty fence, attacked a kid

ii. Convicted of “extreme indifference” murder

1. Court says the key to extreme indifference is less about awareness of the risk, and more about an emotional indifference to it

2. Dogs had a history of violence, and she took no steps to restrain or train them

e. Commonwealth v. Dorazio (PA, 1950)
i. Professional boxer—his fists are the functional equivalent of a weapon
ii. Court uses a different standard of intent ( intent to cause grievous bodily injury

1. All state needs to show is that def intended to cause grievous bodily harm, and as a result of that intent, death was caused

a. Lower standard than indifference; easier to make out 2º murder

f. People v. Watson (CA, 1981)
i. Vehicular murder

ii. Evidence supports a finding of implied malice ( disregarded the risk of harm by driving home drunk

1. Acquitted of murder, convicted of manslaughter—CA amended their statute to permit 2º murder charge when circumstances show an implied malice

iii. Extreme recklessness generally has to involve something beyond gross negligence ( egregious conduct, particularly culpable defendant, no social utility

III. AGGRAVATED MURDER

1. First Degree Murder—Premeditation ( Intent to kill (express malice) + planning/premeditation and reflection about the act/deliberation
· Evidence of planning/premeditation: source/type of weapon, motive, conspiracy, hostility before act
· Evidence of deliberation: pause in action, comments during action
· Need to show that “some appreciable time” passed ( seems to collapse 1º and 2º murder; MPC makes no differentiation between the two
· Seems to require some extra thought process thus some extra time
a. US v. Watson (DC, 1985)
i. Car thief goes into apartment, cop follows and is killed

ii. Court says need evidence of a preconceived design to kill in order to show premeditation

1. Def was waiting in the kitchen and could have fled but didn’t

2. Time lapse while witnesses run away

3. Officer begs for his life twice
b. Austin v. US (DC, 1967)
i. Hot-blooded vs. cold-blooded test ( has the killer’s blood had time to cool?
1. Under this test, Watson court could have said 1º or 2º murder
c. Mercy Killing (i.e. Healey)
i. All elements of 1st degree murder, but allowed to plead voluntary manslaughter ( fatal illness treated as provocation
d. Commonwealth v. Gould (Mass, 1980)

i. Schizophrenic with delusional belief system, killed girlfriend b/c she was “impure”

ii. Must have the ability to form the requisite intent to engage in premeditation and deliberation

iii. Entitled to present evidence at trial showing to attempt to negate premeditation

1. Can be mental illness evidence, or voluntary drug/alcohol intoxication
2. Felony Murder ( Further relaxation of proof of the mental state element
· Most statutes enumerate types of felonies that are inherently dangerous, and quality for felony murder: i.e. kidnapping, arson, burglary, robbery, drug distribution
· Most jurisdictions determine guilt on the felony murder alone, and if found guilty can proceed to felony-murder charge (if found not guilty of underlying felony, no causal link b/w felony and murder)
· Proximate cause theory: find felony murder where dangerous felony creates a volatile situation and defendants are liable for all death caused; doesn’t matter who the victim is
· Protected person theory: liability only extends to innocent people killed during felony (not the felons themselves); doesn’t matter who the actual killer is
· Agency theory: only find felony murder when the action is committed by the defendant or an accomplice in perpetration of a felony; doesn’t matter who the victim is
( Used in most jurisdictions that have felony-murder doctrine (some courts limit even further)

b. State v. Martin (NJ, 1990)
i. Def was kicked out of a party, lit some trash on fire and someone was killed in the fire
ii. NJ statutes requires a causal link between def’s conduct and the death, and requires that death be reasonably foreseeable

1. Statute has affirmative defenses built in, to flesh out the foreseeability standard ( Def didn’t commit fatal act, wasn’t armed with a fatal weapon, and didn’t know that another participant was armed or attempted to engage in conduct that might result in death or serious injury

iii. Court says the jury instruction on felony murder should say something about the death not being too remote, accidental, or dependant on another’s volition
c. People v. Stamp (CA, 1969)
i. Armed robbery; man has a heart attack after Stamp leaves
ii. Court says foreseeability of death isn’t necessary ( applies a strict liability rule for all killings committed by def in the course of a felony (even accidental death)

1. “But for” the felony, there wouldn’t have been a death
d. People v. Hickman (IL, 1973)
i. Def fleeing a burglary; police officer accidentally kills another officer

ii. Court applies the proximate cause/“but for” argument

iii. Court decides that statute applies the 3rd persons—killer doesn’t have to be the defendant
e. People v. Gladman (NY, 1976)
i. Def robs a deli, flees to a bowling alley where he shoots a policeman

ii. Need a causal link between the felony and the murder in order to transfer intent ( court determines that killing must occur in the “immediate flight” from the felony

1. Up to the jury to decide whether it was part of the “immediate flight” or not

f. People v. Washington (CA, 1965)

i. Would-be victim kills accomplice

ii. Felony murder doesn’t apply to the killing of a co-conspirator ( court imposes a limit on the felony-murder doctrine 

1. Killing of a co-conspirator wasn’t part of the criminal design

2. Deterrence isn’t served if hold defendant liable for acts of victims
g. People v. Cabaltero (CA, 1939)

i. One robber shoots another

ii. Court determines that felony-murder rule should apply to anyone, irregardless of the status of the victim
	Situation
	Case
	Felony Murder found?

	Def and co-def commit armed robbery, victim has a heart attack
	Stamp, Brackett
	YES

	Def and co-def commit burglary
	Hickman
	YES

	Def and co-def commit felony, victim kills innocent 3rd party
	Payne
	YES

	Def kills co-def during armed robbery
	Cabaltero
	YES



	Def robs, kills cop during escape
	Gladman
	YES

	Co-def commits arson, kills himself
	Ferlin
	NO

	Def and co-def commit armed robbery, victim kills co-def
	Washington
	NO

	Def and co-def commit felony, cop kills victim
	Hickman
	NO


IV. CAPITAL MURDER / THE DEATH PENALTY

1. Policy Considerations

· A person is eligible for the death penalty where he has been found guilty of premeditated 1st degree murder or felony murder at the trial phase, and if the jury finds that the murder was aggravated

· US is the only Western democracy still enforcing the death penalty

· 37 states still have death penalty review upon conviction of 1st degree murder

· Furman v. Georgia (1972) SC strikes down the death penalty ( holds that absolute jury discretion = discrimination, random application, violation of the 8th Amendment

· Gregg v. Georgia (1976) SC upholds the death penalty ( holds that jury discretion must be guided to avoid arbitrary imposition of death

· Sets up separate penalty phase (bifurcated trial—must find guilt on the merits, then proceed to penalty phase), rigorous appellate review, rational procedure to guide sentencing jury ( weighing aggravating/mitigating factors

· Woodson v. North Carolina (1976) SC invalidates automatic death penalty ( violates evolving standard of human dignity, violates the 8th Amendment

· Requires particularized consideration of def’s relevant character aspects

2. Aggravating Circumstances ( Reflect the Gregg concern of unguided jury discretion
· States have from 2-20 aggravating factors in their statutes, typically include factors that focus the jury’s attention on the nature of the crime
· i.e. if act is heinous, atrocious, or cruel ( designed to distinguish a class of homicides that are different from ‘regular’ homicides (e.g. torture, age of victim, circumstances…a bit vague)
3. Mitigating Circumstances ( Tension between not wanting to narrow the jury’s opportunity to find mitigation and wanting to provide a list of possible mitigating factors to serve as guidance
· Look at facts of the case (individual’s role, foreseeability), background (abuse in childhood, etc), lack of certain factors (eyewitness, etc), bad character evidence of decedent
a. Olsen v. State (WY, 2003)

i. Def robbed a bar, then executed the people inside

ii. Court suggests procedure to the jury ( in order to vote for death, each juror must conclude that the aggravating circumstances are so substantial in comparison to the mitigating factors as to warrant death

1. Aggravating factors found

a. Murder committed for the purpose of avoiding arrest

b. Killing done in the course of an independent felony or robbery

i. Court says this can’t apply if def was convicted of felony murder alone—can’t apply felony element in guilty and penalty phase—but here def was also convicted of premeditated 1º murder

2. Mitigating circumstances found

a. Def submitted a long list of proposed mitigating factors, but jury didn’t unanimously accept any of them

4. Categorical Limits

a. Tison v. Arizona (US, 1987)
i. Prison break involving children of one of the escaping convicts
ii. Court says that where a capital charge rests on felony-murder rather than premeditation, state must prove some additional mens rea

1. Lowest level of mens rea to be established is reckless indifference to human life

2. For the actor who isn’t the killer, need a minimal level of extreme indifference to human life
b. Atkins v. Virginia (US, 2002)
i. Executing the mentally retarded violates the 8th Amendment

1. 18 states ban this, religious groups and other countries agree

2. Mentally retarded individuals are less able to reason, more susceptible to peer pressure

3. Penological purposes of execution aren’t served when def is mentally retarded

ii. Most states set bar at IQ < 70, but Supreme Court ruled to leave it up to the each state
c. McCleskey v. Kemp (US, 1987)
i. Argument that the death penalty can’t be fairly applied—it’s applied in an arbitrary and capricious manner

ii. Challenges racial inconsistency in application of Georgia’s death penalty

iii. Standard of proof ( would have to show that McCleskey was more than likely NOT to receive the death penalty

1. Court rejected racial bias absent specific evidence that he was personally discriminated against

2. Court didn’t find evidence of widespread racial discrimination

iv. Court says disparities are bound to exist—doesn’t want to discredit the entire system
ATTRIBUTION OF CRIMINALITY

I. ATTEMPT
1. Punishment
· Attempts are punished with a sentence that is less than the sentence the defendant would receive for the successful completion of the crime
· Reasons for attempt laws
· To deter the commission of the target crime
· To punish those who are morally indistinguishable from the successful criminal, but for the intervening circumstances
· Courts are attempting to predict crimes and prevent them, w/o running afoul of the Constitution
· Tension ( want to draw the line as early as possible, but still punish actions (not thoughts)
2. Mens Rea / Actus Reus

a. People v. Murray (CA, 1859)
i. Incestuous marriage—attempt vs. preparation

ii. Court says def’s actions are mere preparation

1. Although his intent was clear, he still had opportunities to back out
2. Court saying that there is a point of no return at which the only thing that would stop the criminal act is an outside factor ( wasn’t to that point here
b. McQuirter v. State (AL, 1953)
i. Convicted of attempt to commit assault with intent to rape

ii. This is a bad case ( demonstrates what happens when highly equivocal actions become attempt, because of “social conditions and customs” being allowed to define criminality

iii. Usually ( need to show specific intent to commit a crime to establish intent

1. MPC mens rea requirement is purposeful

2. Generally, neither negligence nor strict liability is accepted for attempt liability, even when they are sufficient for a conviction of the completed attempt
c. People v. Rizzo (NY, 1927)
i. Guys driving around, looking for specific person to rob but don’t ever find him

ii. NY court applies dangerous proximity test ( looking for something dangerously proximate to success

1. This test is utilized by many states

iii. Court says there is no dangerous proximity here—either in acts or time/space

1. Worries that by punishing this early into the commission of a crime, they are punishing merely bad thoughts

2. Basically court telling police officers to follow suspected criminals until they actually begin to attempt the crime

d. Model Penal Code
i. Substantial step test ( looking for an action that is strongly corroborative of the actor’s criminal purpose, that is dangerous in and of itself
1. Seems to embody element of proximity, element of unequivocality (strong corroborates)

2. This test is utilized by many states
3. Abandonment ( Must occur under circumstances manifesting a voluntary and complete renunciation of the criminal purpose (MPC language)
· Abandonment rationale: the individual who abandons criminal effort early on, by his own choice, lacks dangerousness of character
· Choice to admit abandonment defense may depend on the test used in that particular jurisdiction ( modern trend=states recognize as a complete defense
· Abandonment based on fear of discovery or apprehension doesn’t satisfy these requirements
· Postponement of criminal conduct until a more advantageous time doesn’t constitute abandonment
· Malfunctioning equipment doesn’t constitute abandonment
a. People v. Staples (CA, 1970)
i. Def rented room above bank, drilled holes in the floor but didn’t go through with robbery

ii. Court determines that regardless of whether Staples’ abandonment was voluntary or involuntary, the attempt was sufficiently complete as to constitute a crime
1. No defense of abandonment, because he went too far
4. Impossibility
· Legal impossibility: when acts attempted/set into motion wouldn’t constitute a crime even if defendant carried them out fully
· Factual impossibility: when a factual element not known to the defendant makes the act not criminal
· Can still find attempt liability
a. Booth v. State (OK, 1964)
i. Booth comes to pick up a coat that he knows is stolen
ii. Court reveres his conviction because it is a legal impossibility

1. Since coat was recovered by police and identified by the victim, the coat wasn’t stolen property anymore

2. Booth was attempting to commit a crime that isn’t actually a crime

II. COMPLICITY
· Complicity is not in itself a crime—it is a way of committing a crime
· Charge the perpetrator and the accomplice with the same substantive crime
· Common law distinguished between actors in a crime (
· Principal in 1st degree—actual perpetrator
· Principal in 2nd degree—present at scene, aided and abetted
· Others were accessories (accessory before the fact=aided before crime was committed; accessory after the fact=assisted after the crime was committed)
· Principal had to be charged first (and found guilty) before charging accessory
· Accessory had to be tried in the jurisdiction where the aid occurred (not necessarily where the crime was committed)
· Modern law doctrine of accomplice liability (
· Still maintains accessory after the fact, but all other complicit parties to the substantive offense are treated the same
· All face prosecution for substantive offense, face the same range of punishment
· Tried in same jurisdiction (where the crime itself occurs)
· Accessory after the fact charge: “accessory after the fact to [substantive crime]”
· Usually has to be some obstructive activity
1. The Accessorial Act
· Need to establish aid/attempt to aid + community of purpose with principal
· Modern trend shows that a person is an accomplice even if he only attempts to aid (even if the aid misfires), so long as it was designed to help, and the actor had a community of purpose with the principal
a. Gains v. State (FL, 1982)
i. Mere presence ( guy drove his friends away from a bank after they had committed a bank robbery
ii. Isn’t clear that defendant was aware of the crime until much later

1. No mens rea, no community of purpose

iii. Court holds that there is an act component for liability ( presence alone is insufficient to establish accomplice liability

1. Doctrine suggests that it might take a molecule of action—presence with purpose enough to satisfy the actus reus requirement
2. presence + intent to intimidate, reassure, etc ( that facilitated role is enough to establish an act sufficient for accomplice liability
b. State v. Tally (AL, 1894)
i. Tally didn’t encourage or cause the death, but facilitated the murder

1. Deprived decedent of his chance to avoid death 

ii. Court holds that Tally was an accessory because he intended to aid the criminals and committed an act in furtherance of that intent

1. Standard elements present ( act + culpable mental state

iii. Court applies a “but for” analysis

iv. Tally rule no longer prevails
2. Mens Rea
a. People v. Beeman (CA, 1984)
i. Defendant advised in the preparation of a robbery, but didn’t intent to participate

ii. Beeman two-pronged accomplice intent requirement (
1. Def’s conduct must have knowledge of what the principal intended to do

2. Def’s conduct must be for the purpose of facilitating the underlying crime

iii. Court holds that a jury must be instructed on the mens rea requirement of both prongs
b. Wilson v. People (CO, 1939)
i. Def assisted with the robbery, but claimed his purpose wasn’t to aid in the robbery, but to have the perpetrator apprehended
ii. Committed sufficient acts as an accomplice, but his underlying intent wasn’t to rob

iii. Court reverses because trial court’s jury instruction made any assistance in the perpetration of an offense criminal ( removed the question of intent

iv. Wilson mens rea for accomplice liability (
1. Shared intent to commit the ultimate crime

III. CONSPIRACY
· Three key elements (
· Inchoate crime

· Doesn’t depend on whether the objective of the conspiracy is accomplished
· Form of group criminality

· Requires at least 2 participants
· Instrument to establish wide, vicarious liability

· Provides a basis for added penalties for individuals within the group
· Conspiracy is an independent crime—not dependent on the existence of any other criminal conduct
· Need to establish agreement + overt act
· Constructed agreement can be inferred from the coordinated actions of the alleged conspirators
· Need overt act to manifest that the overall conspiracy is at work, and isn’t just a project in the mind of the conspirators
· For the most part, the overt act required is just some step that can be relatively minor, as long as it can be viewed as an act in furtherance of the conspiracy
· Overt act can’t be merely part of the formation of the agreement, though
1. Nature of Conspiracy

a. State v. Verive (AZ, 1981)
i. Verive convicted of attempt to dissuade a witness and conspiracy to dissuade a witness

ii. Issue on appeal ( does convicting of conspiracy and attempt violate double jeopardy?

iii. Court says the actus reus requirements for conspiracy and attempt are different

1. Conspiracy requires an agreement

2. Attempt requires an act beyond preparation

iv. Because the actus reus required for attempt is greater than for conspiracy, attempt isn’t a lesser included offense of conspiracy (isn’t wholly included in the elements of conspiracy)
2. Agreement
· Constructed agreement can be inferred from the coordinated actions of the alleged conspirators
· Don’t need direct proof of agreement
a. US v. Moussaoui (2002)
i. Agreement inferred from activities that correspond to the actions of others

ii. Government creates a story from overt acts of Moussaoui and other men

iii. Scope of the agreement ( government can define broadly or narrowly, and try to get a conviction either way

1. Broadly (agreement to hijack planes and commits acts of terrorism) ( easier to make out conspiracy

2. Narrowly (agreement to attack on 9/11) ( need additional facts to make it clear that Moussaoui entered into that particular agreement
b. US v. Recio (US, 2003)
i. Recio convicted of drug conspiracy, but only after police had discovered the drugs

ii. Court holds that impossibility is not a basis for termination of the drug conspiracy

1. A conspiracy doesn’t automatically terminate simply because the government, unbeknownst to some of the conspirators, has “defeated the conspiracy’s object”
2. As long as the def didn’t withdraw or abandon the conspiracy, he is still liable

iii. Difference between conspiracy and attempt (
1. In Booth, court held that def couldn’t be convicted of attempt if the crime had become a legal impossibility
3. Mens Rea 
a. People v. Lauria (CA, 1967)
i. Agreement was to let prostitutes use his telephone answering service

ii. Court holds that knowledge isn’t sufficient for misdemeanor conspiracy ( need to establish intent to profit from the services

1. Have to show that Lauria was engaging in the activity with the purpose of promoting the objective of prostitution (could infer this if he had a stake in the prostitution, made money off of it, etc)

iii. Lauria court’s mens rea holding (
1. If the underlying crime is a misdemeanor:

· Have to show intent to agree to the conspiracy + purpose to promote the unlawful objective of the conspiracy
i. Intent to agree can be inferred from the circumstances

2. If the underlying crime is a felony:

· Showing intent to agree + knowledge is enough

i. Intent to agree can be inferred from the circumstances
4. Incidents of Conspiracy

a. US v. Diaz (7th Cir, 1988)
i. Diaz convicted of conspiracy to distribute cocaine and possession/use of a firearm—but he wasn’t the actual person with the firearm

ii. Pinkerton rule ( conspirators are liable for the criminal acts of their co-conspirators, provided those acts are:

1. In furtherance of the conspiracy; +

2. Within the scope of the conspiracy; +

3. Reasonably foreseeable as a consequence of the unlawful agreement

iii. Court holds that Diaz is liable for carrying/using a gun, because it was reasonably foreseeable that someone would bring a gun and the actual possession of the gun was in furtherance of the conspiracy

1. He would not be liable as an accomplice—he didn’t aid and abet the carrying of the gun
5. Withdrawal

· To withdraw from conspiracy liability, need to communicate your intent with at least 1 co-conspirator, and make clear your intent to withdraw (i.e. by engaging in acts that are inconsistent with the ends of the conspiracy)
· Less stringent than requirement to withdraw from accomplice liability
· After withdrawal, still liable for conspiracy and any crimes committed before withdrawal
· Might still be liable as an accomplice for crimes committed afterwards
· i.e. conspiracy to commit murder, def withdraws the night before ( if co-conspirators commit murder anyway, and def was responsible for setting the murder in motion, providing necessary aid, etc, then he is still liable for the murder under accomplice liability (but not conspiracy liability)
6. The Scope of Conspiracy
· Conspiracy allows state to reach actors in much earlier stages of preparation than attempt
· Simply by finding actors involved in conspiracy, can establish wide, vicarious liability under the Pinkerton rule
· Pinkerton applies in all jurisdictions that charge conspiracy
· Bank Robbery Conspiracy HYPO ( A is the organizer and ringleader of a conspiracy to rob banks.  A hires B & C to rob banks 1 and 2 respectively.  Although B & C don’t meet face to face, both know that they are members of a large conspiracy, and know of the other’s assignment.  At A’s instigation, D, knowing of the conspiracy, steals a car for use in the robberies.  B & C perform their robberies; B uses D’s car to rob bank 1.
	Party Liable
	Conspiracy to rob banks?
	Accomplice theory (robbery)?

	A
	Yes

Agreement: hires B & C

Overt act: steals car

Mens rea: intent to agree & promote robberies
	Yes

Act: encouragement

Mens rea: intent to aid, intent for robbery to be committed

	B (for C’s robbery)
	Yes

In furtherance of common conspiracy and foreseeable
	No

No act in assistance

	D (for robbery of bank 2)
	Yes

Knowledge qualifies as intent, reasonably foreseeable
	No

No act in assistance



	D (for robbery of bank 1)
	Yes

Knowledge qualifies as intent, reasonably foreseeable
	Yes

Act in assistance with intent for robbery to take place

	B & C (for D’s theft)
	Yes

Using Pinkerton
	No

Not liable for theft of the car as accomplices


· Can charge robber B with:
· Conspiracy to rob banks
· Robbery (principal)
· Robbery of bank 2 (using Pinkerton)
· Because it was in furtherance of the conspiracy, within the scope of it, and reasonable foreseeable
· Theft (using Pinkerton)
· Because it was in furtherance of the conspiracy, within the scope of it, and reasonable foreseeable
· If he had encouraged/aided in the theft of the car, could also be charged as an accomplice
· Could be convicted of both accomplice and conspiracy theft, but they would be merged at sentencing (because they’re the same crime)  
· Wheel Theory 
· Supplier sells drugs to Sellers A, B, C, and D
· Could charge all four Supplier(Seller conspiracies separately
· In order to put a “rim around the wheel” (put them all together in the same conspiracy), need to establish at least knowledge of each other’s existence 
· Chain Theory (often used when there is a central profit motive)
· Supplier ( Distributor ( Seller
· Could charge each step as a separate conspiracy
· And you must, if they are disconnected and distinct conspiracies
· Disadvantage of this is that it’s costly, and state may only have weak evidence for each individual conspiracy
· In order to charge a single conspiracy, need to show interdependence ( show that the success of each was dependent on the success of the others
· Parties don’t need to actually know the others, but must need them in order to participate themselves
· Negligence standard ( they should have known, and a reasonable person would have known
· i.e. that seller can’t sell anything without the distributor, who can’t distribute without a grower/supplier, etc.
	*Attributions of Criminality*

	
	Actus Reus
	Mens Rea
	Withdrawal

	Attempt
	Substantial step or dangerous proximity
	Purposeful, specific intent
	Voluntary and complete renunciation

	Complicity
	Aid and abet in concert
	Know principal’s intent & purpose to assist
	Terminate agreement before commission & wholly deprive it of effectiveness or tell cops

	Conspiracy
	Agreement & any overt act
	Purposeful, intent (more than knowledge)
	Notify one other co-conspirator


JUSTIFICATION AND EXCUSE
· Justification: where the actor commits the crime, but advanced some social interest
· Jury must find that def’s act was a lesser evil
· i.e. self-defense, defense of others, necessity
· Excuse: where the actor commits the crime, but isn’t morally blameworthy (crime isn’t justified, but we don’t want to blame the person because he wasn’t able to conform his conduct)
· i.e. insanity
· Common Denominator ( arguments and facts that the accused can invoke, after the state has proven the elements of the offense
· These defenses are invoked in favor of the accused’s right to commit the crime
· Result of both ( if the jury believes the defense, the defendant is acquitted
1. Defensive Force ( self-defense, defense of others
· Threatened with imminent bodily harm + a reasonable fear of that harm = can assert self-defense
· Similarly, can assert defense of others where def believed that the other person was in imminent danger of bodily harm + that the use of force was reasonably necessary to protect the other person
· Generally a mixed standard is applied ( subjective + objective standard
· Most jds adopt this Leidholm/Goetz standard (“sensitive reasonableness”), not the LaVoie test
a. People v. LaVoie (CO, 1964)
i. Shot and killed aggressor who intentionally rammed def’s car into intersection

ii. The aggressors continued to advance after seeing that def had a gun

iii. Two-pronged self-defense test of reasonableness:

1. Subjective analysis ( was he in fear of imminent harm?

2. Objective analysis ( would the reasonable person have behaved the same way?

iv. LaVoie charged with 2nd degree murder

1. If the jury finds he reasonable believed he was being threatened with imminent harm, he will be acquitted

2. If the jury finds he believed he was threatened, but that belief was unreasonable, this is an imperfect self-defense claim, and his 2º murder charge would be mitigated to voluntary manslaughter

b. State v. Leidholm (ND, 1983)
i. Leidholm stabbed her husband while he was sleeping, following a drunken fight
ii. Trial court applied an objective standard—but that didn’t allow the jury to take into account the individual circumstances

iii. Court uses a subjective reasonableness test ( should consider self-defense with regard to the individual circumstances of the crime and the defendant, viewing the act from the defendant’s standpoint

1. This is not a purely subjective standard ( relevant inquiry is whether the actor’s behavior was reasonable given her personal characteristics and circumstances

2. Subjective question ( sincere belief in need to use force to protect herself?

3. Objective inquiry ( was that belief reasonable, given the her circumstances and characteristics?  

a. If jury determines that the belief was sincere and reasonable ( perfect self-defense

b. If jury ultimately holds that she may have had a sincere belief, but her conduct was unreasonable ( imperfect self-defense, manslaughter territory 
c. People v. Goetz (NY, 1968)
i. Subway murder—Goetz shot four unarmed boys
ii. Goetz argued that his past experience should be let in, because he was mugged before and it caused him to believe he was in danger in this situation

iii. Court establishes test ( in determining whether the conduct was reasonable, can take into consideration the circumstances of the event and the individual, past experiences and background (like Leidholm)

iv. Court says this isn’t a purely subjective test (also like Leidholm) ( mixed of subjective and objective

        1a.  Defensive Force used by Law Enforcement
· Non-deadly force must be reasonable and necessary
· May be used to prevent the commission of a felony or a misdemeanor, and to arrest the perpetrator of a felony or a misdemeanor
· Deadly force is limited in all jurisdictions
· Some jurisdictions limit to law enforcement personnel
· Some jurisdictions allow use by any person when necessary for the prevention of certain violent crimes (enumerated by statute)
· Often murder, rape, arson, etc.
· Many law enforcement agencies impose regulations on use of deadly force by its personnel
· Ex) FBI can use deadly force only in situations of self-defense or defense of others
d. Tennessee v. Garner (US, 1985)
i. Officer shoots a fleeing suspected felon 

ii. Court holds that the state’s interest in apprehending the suspect didn’t outweigh the citizen’s interest in his life (view this as a seizure under the 4th Amend)

iii. Court sets probable cause standard as level of mens rea that the officer must have before use of deadly force is allowed

1. Probable cause that the feeing felon threatens serious bodily harm to officer or others

2. Caveat tat officer must give warning first

iv. According to the court ( deadly force is allowed when the officer has reason to believe that the fleeing felon is armed and committed an offense involving the infliction of harm, or will commit an offense involving infliction of harm

        1b.  Defensive Force used to Protect Property
e. People v. Ceballos (US, 1974)
i. Def set up “trap gun” in his garage; it shot a boy who was breaking in
ii. Court holds that use of deadly force here is not reasonable because def wasn’t present

1. No discretion—a person uses discretion before shooting

2. Would have been unreasonable force if he had been present

3. No fear of imminent bodily harm (because he’s not there!)

iii. Key issue for use of force to protect property in most jurisdictions ( whether or not the property is for your habitation/dwelling

1. You may use deadly force to protect your habitation (“castle doctrine”)

2. You may use modestly forceful (but not deadly!) force to prevent a trespass on your realty/property

a. Both of the above uses of force are reasonable provided that the treat is imminent, and the force is necessary
2. Necessity ( had to make choice between two evils
· Necessity defense is a tacit acknowledgement that the legislature will be unable to carve out for every little exception that might arise ( it exists for those extreme situations
· To prove necessity:
· Def must show that he reasonably believed his action was necessary to prevent serious imminent harm to himself or others
· Def must show that his conduct caused a lesser harm than the harm he prevented

· Looking at what actually happened because of def’s actions, not merely what he intended to cause
· Def must show that he wasn’t at fault for creating the necessity of the situation

· Necessity is a very difficult defense to make out!
· In considering whether to punish or exonerate a particular defendant:
· Is the conduct justified?
· Promoting a social good, doing something to protect a life, etc.
· If the def is wrong about this, if her error was reasonable she can still be exonerated
· If not, is the defendant’s undesirable conduct still excused?
· Given the circumstances, was it the only solution?
· Was it a lesser harm than what would have occurred otherwise?
a. Queen v. Dudley & Stephens (England, 1884)
i. Defs are stranded on a boat at sea; decide to kill at eat their companion

ii. Court holds that there must be a balancing test ( def’s conduct must be the lesser of the two evils

1. Court finds no unqualified right to life ( even though the decedent was ill, and the defs probably would have died if they hadn’t eaten him, their life is not inherently more valuable than his was

iii. This is different from self defense and voluntary manslaughter, because decedent had committed no wrongful act, and hadn’t provoked the defs—he was a complete innocent
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