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I. Survey of the Criminal Justice System
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A. How Guilt is Established
1. The Structure of the Criminal Justice System
*Goals:  Punitive, removal from community, deters others, rehabilitation.

*Three separately organized, interrelated parts: police, courts, corrections
i. Agencies and Officials of the Criminal Justice System
(a) The Police
*Lots of discretion in who arrest – interpret the law, arbiter of social values, work practically – what evidence is available, etc.
*Most police in cities, variable as to where, ratio.
(b) Prosecutors
*Lots of discretion in who prosecute.  Have complete power to press charges, what charges – not reviewable.  Usually decides when to reduce charges.  

*Generally elected, short term, poorly paid, do private practice as well, so other demands on time.
(c) The Judiciary
1) The Magistrate
*Can inquire into facts of case, whether grounds for holding.  Doesn’t usually, not much info. at that point, very busy.  Sets bail.
2) Judges
*Lots of power – try cases, efficiency of courtroom, sentences.

*Different selection in different states, upper and lower court.  Sometimes appointed then run on record, elected without party labels, elected with, nominated/appointed
3) The Lower Courts
*Process most offenders, very busy, must move cases through, sometimes at expense of accuracy and fairness. 
(d) Corrections
*Most isolated part – physically and within the judicial system

*Prison system has grown a lot, esp. effects young black men

*Emphasis on custody, not rehabilitation
ii. Criminal Justice Procedures
(a) Overview of the Steps
*Theory:  Infraction, police arrest, magistrate.  If minor, magistrate dismiss.  If major, hold defendant, admit bail, prosecution charges, charge reviewed by judge at preliminary hearing – if felony, grand jury can dismiss charge, or affirm by an indictment – if plead not guilty, trial, jury decides, if guilty sentenced to prison or probation.

*Most smaller offenses don’t go through all this.
(b) Initial Stages
1) Investigation
*Detectives busy, most cases not solved by default.  Better statistics with violent crime.
2) Diversion of Cases Before Charge
*Police can arrest on probable cause, need beyond a reasonable doubt to convict, so lots aren’t pressed.
3) Pretrial Release
*Sets bail so will show up for trial.  Money lent by bail bondsman who take 10%.  If can’t get bail, then confined, if go to a bondsman, no financial incentive to appear.
(c) The Guilty Plea
*Most convicted defendants plead guilty on a plea bargain.
(d) The Trial
(e) Sentencing
iii. The Flow of Cases Through the System
(a) Geoffrey Hazard
*Characteristics of criminal justice system:  must deal with large, consistent flow of cases;  pervasive exercise of loosely controlled discretion both systematic and particular; decentralized administrative structure; degree of competence and professionalism varies.
2. The Process of Proof
i. Overview of Criminal Trial Procedure
(a) Irving Younger
*Facts are malleable, and more important than logic.
(b) Richard Markus
*Abstraction process – the ‘facts’ a jury hear have been filtered a bunch of times before getting there, so only get a tiny fraction.
(c) Credibility Problems
*Juries can’t always tell when people are telling the truth.
1) Women in the Courts
*Female witnesses are seen as less credible by judges and juries.
2) Presentational Style
*Poor people and women tend to have a different style of speaking – more qualifiers, hesitations, question intonation – making them less credible.
(d) Negotiating the Facts
*Worry that because 90% of criminal convictions come from plea bargains, that people are pleading who are innocent or couldn’t be convicted beyond a reasonable doubt.
1) Donald Newman
*a charge reduction or sentence promise isn’t based on personal influence, but on the strength of the case the attorney believes she can make.  Adversary process.
2) Arnold Enker
*Negotiated plea isn’t that bad – as long as keep in mind what think would happen if went to a jury.  Also leaves more room for discretion – juries have only polarized options – guilty or not – so this opens up for intermediate judgments.
3) Albert Alschuler
*Not clear that plea negotiations lead to greater uniformity of result.  Each crime is different, and plea bargaining may take away the right to have the individual case examined for the purposes of expediency.
(e) Formal Trial Procedure
*Pick jurors, by questioning them, voir dire, may be excused for cause, or by peremptory challenge.  Panel sworn.  Indictment read, Opening statement by prosecution to jury, opening statement by defense, testimony of witnesses for prosecution, defense may stand on presumption of innocence or ask for a directed judgment or acquittal on grounds of not proved beyond a reasonable doubt.  Then defense witnesses, then closing arguments, by prosecution, then defense.  Judge gives instructions to jury on the law, they decide the facts usually unanimously.  If prosecution wins, then an appeal, if defendant wins, prosecution can’t appeal.  When jury can’t decide, mistrial, starts all over.  
ii. Presentation of Evidence
(a) Introduction
1) Order of Proof
*Prosecution first, then defense can attempt to refute case in chief, or establish an affirmative defense.  Prosecution can call witnesses for rebuttal then defense can meet by rejoinder.
*Order is direct examination, cross-examination, re-direct, re-cross.
2) Relevance
*Evidence is never admissible if it’s irrelevant.  Evidence is considered relevant if it’s probative and material.

*Probative – if it tends to establish the proposition for which it is offered.  If proposition is more likely to be true given the evidence than it would be without.

*Material – that the proposition that the evidence tends to prove be one that will affect the outcome of the case under applicable law.
3) Privilege 
*Give individuals the right to withhold certain kinds of testimony.

*So, self incrimination (5th amendment)
4) Prejudice
*Can withhold evidence when it’s probative value is outweighed by its prejudicial effect.
5) People v. Zackowitz
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Character is never an issue in a criminal prosecution unless the defendant chooses to make it one.  “There must be no blurring of the issues by evidence illegally admitted and carrying with it in its admission an appeal to prejudice and passion.”

(b) Other Crimes of Evidence
1) General Rule
*Other crimes, and other evidence designed to show ‘bad character’ may not be introduced in order to show that the accused had an evil disposition and thus was more likely to have committed the offense charged.

*Worry that jury won’t look at individual circumstances, but judge on what the person did before.  Judge whole person, not discrete actions.
*Removes concept of free will – if being judged on character, not on action.  In theory, people make a free choice at a particular moment to do an immoral thing so they should be punished for what they chose to do, not the kind of person they are.

*Focus of trial moved to dispute about other actions

*If went to court before, no rest of past offenses, be retried on the same thing.  Can never fully pay debt to society.
2) Exceptions
*to show motive for the present crime, or to identify, but still won’t be allowed if prejudicial.
i) Signature Exception
*Evidence of other crimes committed by the defendant is admissible when the other crimes are ‘so nearly identical in method as to earmark them as the handiwork of the accused.
*An acquittal doesn’t bar subsequent prosecutors from offering evidence that the defendant was guilty of the prior charges.
ii) Sex Offenses
*Evidence of other sexual offenses is admissible in some states, because sexual offenders tend to repeat.  Very controversial, Supreme Court hates.
iii) Impeachment Exception
*If the accused chooses to testify in his own defense, then the prosecution generally will be permitted to ask about the other crimes in its cross examination…and to introduce other-crimes evidence in its rebuttal for purposes of impeaching the defendant’s testimony.  Also controversial, way to get in a lot of information about past offenses.
3) Effectiveness of Jury Instructions
*Juries have a hard time making distinctions and disregarding evidence that has been raised in other contexts.
iii. Proof Beyond a Reasonable Doubt
(a) Introduction
1) Constitutional Rule and Foundations
*”Due process clause protects the accused against conviction except upon proof beyond a reasonable doubt of every fact necessary to constitute the crime charged.” 
2) Burden of Proof Problems
3) Legal Sufficiency
*If there’s a reasonable doubt on as a matter of law, then judge has to direct verdict for the defendant.

*If the judge does not agree with the jury on a finding of fact, the judge has to use the reasonable person standard – if a reasonable person could find – or not find – a reasonable doubt, then keep the finding. 
4) Factual Sufficiency – explaining reasonable doubt.
*Can’t dilute standard of reasonable doubt.
iv. The Role of the Jury
1) Duncan v. Louisiana
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Fourteenth Amendment guarantees a right of jury trial in all criminal cases which – were they to be tried in a federal court – would come within the Sixth Amendment’s guarantee.  The right to a trial by jury fundamental – designed to prevent oppression by the government.  While don’t have to provide a jury trial for petty crimes, because the potential penalty so stiff, not a petty crime.

(b) Scope of the Right to a Jury Trial
*Have a right to a jury trial, doesn’t have to be 12 people though, doesn’t have to be unanimous.
(c) Effect of the Jury Trial on the Criminal Justice System
*the way lawyers present evidence; elaborate structure of rules around evidence; split between questions of law and questions of fact; judge has to put legal rules into plain language.
(d) Policies Served by a Jury Trial
1) Glanville Williams
*No reason why a particular jury isn’t particularly dumb, mean, prejudicial etc.
2) Dale Broeder
*Often the jury is all prejudiced in the same way – all white juries in the south, for example.
3) Harry Kalven
*Good jury: important civic experience; lightening rod for disapproval; guarantor of integrity.  Bad jury: expensive; unfair social cost; disenchants the citizen.

*Say that judge is better, trained, experienced.  But, say juries better – more people, more in touch with common norms, less vulnerable to corruption.  Juries flexible with the law.
(e) Symbolic Implications
*Communitarian function of a jury: democratic vehicle for community participation; education of community; ritual renewing faith of community in justice system.
II. Why the State as a Party




Handout: Mounties

A. Handout:  Thomas Stone, “The Mounties as Vigilantes: Perceptions of Community and the Transformation of Law in the Yukon, 1885-97”
1. Introduction
The symbolic as distinct from the instrumental functions of law led to the acceptance of a fundamental change in the character of local legal institutions.  
2. The Miner’s Meeting in the Yukon
No legal force in the Yukon before the Mounties, so had Miner’s meetings, totally democratic, performed all governmental functions from making the law to enforcement to judiciary.  Population increase, social stratification, don’t know everyone.  Law based on character of the offender, and ‘forward looking’ that is, not interested in punishment per se, but very interested in preventing unrest.  But, still interested in being incorporated back into larger society at some point, so the meetings help legitimize decisions, express cultural roots, know that law going to come soon, word gets out anyway.
3. The Elimination of the Miner’s Meeting: Canadian Law Versus American “Lawlessness”
Not much lawlessness when Mounties showed up.  Reduced the instrumental function of law, because outlawed the meetings, but could only deal with criminal problems, not civil.  But, main function to sustain the public affirmation of a particular set of class norms and values in the face of a perceived threat to the supremacy of those norms within the community.
4. The Consequences of Police Control
Limited use instrumentally.  Miners meetings may have been about to fall apart anyway because more diverse people, the ‘criminal element.’
5. The Mounties as Vigilantes
III. General Principles of Criminal Law

A. Why Punish

B. Philosophy and Policy
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Handout: Restorative Justice

1. Why Punish 
i. Introductory Note
*Punishment is the social practice of intentionally inflicting suffering on certain individuals.

*Justification falls into two main groups: Retributive and utilitarian.  Retributive – punishment is justified because people deserve it.  Utilitarian – justification lies in the useful purposes that punishment serves.
ii. Perspectives on Punishment
(a) Retribution
1) What is retribution
i) Immanuel Kant
*Judicial punishment can never be administered merely as a means of promoting another good either with regard to the criminal himself or to civil society, but must in all cases be imposed only because the individual on whom it is inflicted has committed a crime.  Ends, not means.  The right of retaliation is the only principle which can assign the quality and quantity of punishment.  Murder requires death.
ii) James Fitzjames Stephen
*The infliction of punishment by law gives a definite expression and a solemn ratification and justification to the hatred which is excited by the commission of the offence, and which constitutes the moral or popular as distinguished from the conscientious sanction of that part of morality which is also sanctioned by criminal law.  Express society’s moral outrage.
iii) Royal Commission on Capital Punishment
*Punishment is the way in which society expresses its denunciation of wrong doing; and, in order to maintain respect for law, it is essential that the punishment inflicted for grave crimes should adequately reflect the revulsion felt by the great majority of citizens for them.  Society’s moral outrage.
iv) Joel Feinberg
*Punishment generally expresses more than judgments of disapproval; it is also a symbolic way of getting back at the criminal, of expressing a kind of vindictive resentment.
v) Emile Durkheim
Real function to maintain inviolate the cohesion of society by sustaining the common consciousness in all its vigor.
vi) Michael Moore
Can be a retributivist and still think that the death penalty and eye for an eye are wrong, a matter of scale.  Idea that the moral desert of an offender is a sufficient reason to punish him or her.  Moral culpability of an offender gives society the duty to punish it.
2) Views on retribution
i) Herbert Morris
*Society requires a system of mutual benefits and burdens.  People who assume their burdens should know that they are assuming a fair burden.  Criminals unfairly takes benefits of system without assuming the burden.  Punishment restores the balance.
ii) Jeremy Bentham
*Utilitarianism.  The total happiness of the community.  Punishment only when it excludes some greater evil.
iii) Jeffrie Murhy, on Karl Marx
*Criminality is economically based, comes from:  need and deprivation of disadvantaged members of society; motives of greed and selfishness that are reinforced in a capitalistic society.  If want to punish, better make sure that have a just society first – that the criminals are autonomous in action and that take benefits from society.
iv) John Mackie
*Punishment does nothing to repay society.  What’s wrong with the fair play approach is that it focuses on the advantage that may have been gained by the criminal in some sort of social competition, whereas the point of punishment should lie in the wrongness of his act and the harm that has been done or tried to do.
v) Michael Moore
Punishment is only justified if it achieves a net social gain and is given to offenders who deserve it.
(b) Prevention
1) Introductory Note
*Punishment should be designed not to exact retribution on convicted offenders, but to prevent the commission of future offenses.

*General Deterrent:  the threat of punishment deters potential offenders in the general community.

*Specific Deterrent:  the infliction of punishment on convicted defendants leaves them less likely to engage in the crime.
2) Deterrence Through Threat of Imprisonment
i) Jeremy Bentham
*Pain and pleasure are the great springs of human action.  Humans calculate, and if the pain of an action is going to be greater than the pleasure, they won’t do it.
ii) Notes on the Rational Actor Model
a. Do Criminals Calculate?
*Some say yes, some say no.
i. Richard Posner
Criminals are rational calculators, and don’t need to be educated to do it.
ii. James Wilson
Not just that prison deters robbers, but that high robber rates deter prosecutors and judges.
iii. James Gilligan
Violent people are not rationally self interested
iv. Mark Fleisher
Street hustlers have horrible lives from the get go – don’t rationally decide to get into hustling, but just end up there.
b. How do rational actors respond to the threat of punishment?
Not totally clear.  Higher sentencing might make grading impossible at the high end, and for drug offenses, make drugs more scarce, so higher price, so more desperate measures.
c. Certainty versus severity
Increase the deterrent effects of punishment by increase the risk of conviction, increase the severity of punishment (conflicting evidence on the punishment).
d. Ethical constraints
Not just to single out particular offenders for greater punishment solely on the ground that doing so offers special deterrence benefits.
iii) Deterrence through stigma and expressive condemnation
a. Introduction
Sometimes judges would impose ‘formal shaming’ as a criminal sanction. 
b. Dan Kahan
Can have the effect of diminishing self esteem for the criminal, making them more ostracized from society, and more likely to commit crime.
c. Toni Massaro
Shaming doesn’t work that well in the US, because no process for re-integrating the person into society.
d. James Gilligan
Shame is what causes violence, to inflict it is to make criminal more likely to be violent.
e. James Q. Whitman
Two problems:  one is that the state gives up part of its power to the public to inflict penalties.  Abandon duty for measured punishment.  Undermine restraint, stir up demons.
iv) Moral Influence
a. Johannes Andenaes
Punishment has three sorts of general preventive effects: a deterrent effect, may strengthen moral inhibitions, stimulate habitual law abiding conduct.
b. Louis Michael Seidman
Criminal law teaches society moral inhibitions.  Bwa ha ha ha.
c. Paul Robinson
The law is a vehicle by which the community debates, tests, and ultimately settles upon and expresses its norms.
(c) Rehabilitation
1) Leon Radzinowicz and Cecil Turner
Policy of terror maybe not such a good thing.  Need to tailor offenses to each criminal.
2) Michael Moore
Two goals of rehabilitation:  costs less to have productive members of society than to lock them up forever; or, rehabilitate offenders so they can lead flourishing, successful lives.  The second is paternalistic, and allocates resources away from the deserving.  Leads to moral blindness that is dangerous in itself, gets away from the ‘desert’ idea.
3) Note
Actual effects of rehabilitation debated.  Martinson says ‘nothing works’ and then gets lots of flack from all directions.
4) Andrew Von Hirsch and Lisa Maher
Need to focus on select groups of offenders, screened for amenability.  Success depends in part on the resources
(d) Incapacitation
1) John Diiulio
Costs society more to let a prisoner loose than to lock him up.
2) Notes
i) Estimating the Benefits
Diiulio lies, lies.  People stop committing crimes when they get old.
ii) Selective Incapacitation
The idea that you can tell with reasonable certainty who’s going to re-offend, and lock up on that basis.
a. Ethical Concerns
Concerns:  Not fair, some people locked up for longer for the same crime; predictions are wrong a lot of the time; discriminate racially or against the poor.
b. Empirical Problems in Prediction
iii) Taking credit for the 1990’s
Incarceration rates go way up, crime drops.  Debate over whether connected.
iv) Cost effective alternatives
Diiulio says that the nation has maxed out on the public safety value of incarceration.
2. Handout: Restorative Justice 
i. Definition: Restorative justice “is a process whereby all the parties with a stake in a particular offense come together to resolve collectively how to deal with the aftermath of the offense and its implications for the future.”  What is to be restored is whatever matters to the victims, offenders and communities affected by the crime.
ii. Worried that will affect the assessment of guilt, but happens after assessment.  In modern countries, totally voluntary as well.
iii. Works well for regulatory crimes, but also works for crimes of violence, esp. domestic violence.
iv. Good things: helps offenders take responsibility, feel remorse, offer practical help to victim and community.  Offenders commonly honor obligations.  Reintegrative process for offender.  In conflict with ‘just deserts’ theory.
C. Cases and Statutes
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Handout: U.S. v. Koon
1. Case Studies
1) Regina v. Dudley and Stephens
Deliberate killing of an unoffending and unresisting innocent murder.  Necessity doesn’t cut it here.  Better to die yourself than kill innocent.  Don’t want to set a bad precedent.

[eat the cabin boy]
2) United States v. Bergman
The purpose of prison is punishment, not rehabilitation.  No need for specific deterrence, because unlikely to do it again.  General deterrence applies here, and a lesser penalty would depreciate the seriousness of the defendant’s crime.  Notoriety shouldn’t lighten or aggravate a sentence.
[High character, does good things, including Medicare fraud]
3) State v. Chaney
Principles of punishment under Alaska, the reformation and public protection.  Sentence too lenient because not well calculated to achieve the reformation of the accused, and falls short of effectuating the goal of community condemnation, or the reaffirmation of societal norms for the purpose of maintaining respect for the norms themselves.

[Chaney rapes and robs a woman, gets one year, and immediate parole]
4) United States v. Jackson
Statute says give over 15 years.  Life sentence OK because selection of sentence free of appellate review, specific deterrence failed, court can consider general deterrence and incapacitation.  Posner says too harsh, because won’t be robbing banks when he’s 70, never any violence.

[dude robs a bank half an hour after getting out of prison for two bank robberies.  Gets life without parole.]
ii. Notes and Questions
Three strikes laws are crazy, and the benefits don’t add up.  (slightly edited)
iii. Notes on the Allocation of Sentencing Authority
(a) The traditional sentencing system
Multiple discretion system:  Legislature – sets the range of sentences, US has a wide range, and extremely high maximums; Prosecutor – absolute authority to decide what charges to bring, and can often reduce charges for guilty pleas; Judge – gives the sentence, usually within a range; Parole or Correctional Authority – discretionary, traditionally made without guidelines or principles of decision.
(b) Disaffection with the traditional approach
Concern that so much discretion undermines deterrence and either permits undue leniency, or excessive harshness based on prejudice or whim.
(c) The determinate sentencing alternative
Restricts sentencing options for judges.  Only nine states have it, but the Federal courts have really strict sentencing guidelines.
(d) The Federal Sentencing Guidelines
Very specific.  Concerns: can be overly rigid, and prevent appropriate individualization of sentences; can overly restrict the use of probation and require sentences that are too strict.
2. Handout: United States v. Koon
1) United States v. Koon
Appropriate standards of appellate review of a district court’s decision to depart from the guidelines.  Depart down because victim’s conduct contributed, and (likely to be abused in prison, get fired, subject to state and federal prosecutions, not likely to repeat).  The appellate court should not review the departures de novo, but whether abused discretion.  District court can’t consider career loss, low likelihood of recidivism.  Dissent says – shouldn’t consider notoriety, especially because it was well earned here.  Shouldn’t consider state and federal prosecutions, or vulnerability in prison.
[LA police officers beat the crap out of black suspect (Rodney King), get downward departures in federal sentencing]
D. What to Punish
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Handout: Barnes v. Glen Theater

NYPL Arts 235; 240
1. What to Punish
i. Introductory Note
*Don’t punish everything we don’t like as a society.  Sexual misconduct such as homosexuality, sex outside of marriage a good example.
(a) Louis Schwartz.
Criminal code isn’t everything we don’t like in a society – it’s just those things that we think are the worst and will be particularly responsive to legal enforcement.
ii. Home Office, Scottish Home Department, Report of the Committee on Homosexual Offenses and Prostitution. 
*Homosexual acts between adults and children are not OK. “Part of the function of the law to safeguard those who need protection by reason of their youth or some mental defect.”

*Public acts of homosexuality not OK.  “Part of the function of the law to preserve public order and decency.”

*Personal freedom.  “The importance which society and the law ought to give to individual freedom of choice and action in matters of private morality.”
iii. Patrick Devlin, The Enforcement of Morals
*Law intrinsically makes moral decisions – for example, a victim’s consent is not an excuse in many crimes.  Can’t consent because it’s not just a crime against him, but a crime against society.
*Every society has a moral structure as well as a political one.  That structure is made up of commonly shared values.  Society starts to break up when its members have different moral values.  Having different moral values is bad, so society is justified in taking the same steps to preserve its moral code as it does to preserve its government and other essential institutions.

*Can’t just dislike an activity.  Have to really hate it.
iv. Notes
(a) Lord Devlin
*does the loosening of the ban on attempted suicide and homosexuality support Devlin’s argument about society falling apart?
(b) Consent to Assault
*Can’t consent to serious physical assault most of the time – except for surgeries and sports.
(c) Moral principle
*Is disallowing victim consent to physical assault a tenable moral principle or merely paternalism?
(d) Social consensus
*Maybe it’s not a social consensus on a specific morality, but represents a victory of one side over the other – competing moralities.
(e) Joel Feinberg
(f) Harcourt
*Argues that the debate over punishing in the absence of harm has become inconsequential because of the variety of harms discovered in the so-called morals offenses.
(g) Stanford Kadish
*Argues for the adverse consequences to effective law enforcement of attempting to achieve conformity with private moral standards through use of the criminal law.  Moral message contradicted by lack of enforcement.  Invites discrimination, promotes cynicism and disrespect.  Police are degraded by this work and have better things to do.
v. Notes on other problems of criminalization
(a) Suicide
*Assisted suicide is also a consensual crime – but is illegal.  How is this different from a doctor stopping treatment, or even a DNR? 
(b) Maternal fetal abuse
*Situations in which the mother takes drugs while pregnant.  Clearly harm to the children who are born, but are criminal sanctions a good way to deal with the problem.  makes burden greater for the mother, who already has lots of problems.
(c) Products liability
*Example of Firestone Tires – should the executives who knew about the flaws be criminally liable?
2. Handout: Barnes v. Glen Theater
1) Barnes v. Glen Theater
A public indecency statute is both within the constitutional power of the State and furthers substantial governmental interests.  One purpose of the law is to protect societal order and morality, and the government may ban some behaviors such as nudity because they are immoral.

3. NYPL
i. Art. 235 – Obscenity and Related Offenses 

p.193
ii. Art. 240 – Offenses Against Public Order

p.198
E. Limits to What to Punish
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1. Legality
1) Shaw v. Director of Public Prosecutions

p.290
A charge of ‘conspiracy to corrupt public morals’ is acceptable, even though the specific action was not prohibited.  Allows the judge to make new crimes, punish things that the defendant could not have known was illegal, and leave the statute vague enough to cover other somewhat similar crimes.
[Publishes a magazine with the names of prostitutes]
ii. Notes
*The doctrine of common law crimes for actions tending to injure the public used to be allowed in the US, not so much anymore.  Shaw case violates the idea of having no common law crimes.
1) Keeler v. Superior Court
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Murder is the unlawful killing of a human being with malice aforethought.  The legislature intended that term to have the settled common law meaning of a person who had been born alive, and did not intend the act of feticide.  The power to define crimes legislative, no common law crimes in California.  Laws need to be prospective, give fair warning.
[Man intercepts pregnant ex-wife, intentionally kills fetus.]
iii. Notes
(a) Unexpected Interpretations
*State v. Miranda – Not liable – no person of ordinary intelligence in the defendant’s place would have had fair notice that he had a legal duty to protect the baby from abuse, to secure medical help for her or to report the abuse to the authorities.

[Live in boyfriend doesn’t prevent abuse of child by mother]
(b) Do these cases stand up?
*But, even if the person wasn’t aware of a legal duty, and precisely under what section, they knew that what they were doing was morally wrong, and maybe that should count.
(c) Vagueness and degree
*Nash v. United States – busted for unduly obstructing trade in violation of Sherman Anti-Trust Act – alright because:  ‘the law is full of instances where a man’s fate depends on his estimating rightly, that is, as the jury subsequently estimates, some matter of degree.

*United States v. Reagan – Convicted of taking too much off for salaries on income tax return – ‘the mere fact that a penal statute is so framed so as to require a jury upon occasion to determine a question of reasonableness is not sufficient to make it too vague to afford a practical guide to permissible conduct.’
1) City of Chicago v. Morales



p.300
*Gang loitering ordinance violates due process in that it is impermissibly vague on its face and an arbitrary restriction on personal liberties.  Vagueness can invalidate a criminal law for two reasons:  It may fail to provide the kind of notice that will enable ordinary people to understand what conduct it prohibits; it may authorize and even encourage arbitrary and discriminatory enforcement.  The vagueness that dooms this ordinance is not the product of uncertainty about the normal meaning of loitering, but rather about what loitering is covered by the ordinance and what is not.  Lack of clarity in loiterer’s duty to disperse, excludes much of the intimidating conduct that motivated its enactment.
[Chicago ordinance banning criminal street gang members from loitering with one another or with any other persons in any public place]
iv. Steve Chapman
*Good job supreme court – don’t allow a law that prohibits standing around while black
v. Notes
(a) Papachristou v. City of Jacksonville
*Leading case on vagrancy laws.  Void for vagueness on grounds that:  fails to give a person of ordinary intelligence fair notice that his contemplated conduct is forbidden by the statue; encourages arbitrary and erratic arrests and conviction.  No standards governing the exercise of discretion by the police.
(b) The Chicago Response
(c) Other anti-gang and anti-loitering legislation
*One argument is that effective police work requires discretion on the part of the police officer.  Harmful to take that away.  Punished already if arbitrary or racist.
IV. Basis of Criminal Liability




NYPL Art. 15
A. NYPL Art. 15 – Culpability




p.4
B. The Criminal Act (Actus Reas)



pp.173-202
1. Introduction
*Three principles limit the distribution of punishment: 
culpability – to safeguard conduct that is without fault from condemnation as criminal 
proportionality – to differentiate on reasonable grounds between serious and minor offenses

legality – to give fair warning of the nature of the conduct declared to constitute an offense
2. Culpability – Actus Reus
i. The Requirement of Overt and Voluntary Conduct
1) Martin v. State





p.173
A person may not be convicted of an offense that they committed involuntarily.

i) Notes
*Other cases dispute the voluntary element – English case 1983 – Winzar v. Chief Constable of Kent – found drunk in a patrol car on a highway, conviction upheld.

*Modern Penal Code says:  A person is not guilty of an offense unless his liability is based on conduct which includes a voluntary act or the omission to perform an act of which he is physically capable.
2) People v. Newton
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Unconsciousness, a complete defense to a charge of criminal homicide, may exist where the subject physically acts in fact but is not, at the time, conscious of acting.

(b) Notes
1) The model penal code approach

*Don’t want to punish for thoughts alone.  Can’t deter involuntary movement.  Don’t want to socially condemn.

2) Distinguishing between voluntary and involuntary acts

*One definition of involuntary: act with no control of the mind, like a spasm; act without consciousness, like sleepwalking or concussion.  Not remembering doesn’t count, or being unable to control an impulse, or unintentional. 

i) Habit

*Habitual action done without thought is voluntary.

ii) Possession

*Only an act if aware have the thing charged with possessing.  Must have knowledge, or sometimes should have known.
iii) Hypnosis

*hypnosis, by the modern penal code, is not voluntary.

iv) Somnambulism

*Sleepwalking is not voluntary.  Gruesome case about mom who splits daughter’s head with an axe while sleepwalking.

3) Legal Insanity

*Different from involuntary act.  For a voluntary act, since a necessary element of a crime, burden of proof beyond a reasonable doubt is on the prosecution.  For legal insanity, burden of proof is on the defendant.  Different consequences – involuntary act, no consequences, legal insanity some form of treatment or containment.

4) Problem

*Sometimes involuntary acts, such as epileptic seizures while driving may be criminally liable because often know that subject to seizures that will make them lose control of their vehicle.  People v. Decina.
5) Why distinguish between non-actions and excused actions?

*We want to excuse some actions – like accidents, but don’t consider non-actions to be actions at all.  No human action occurred, so no need to excuse.

(c) Notes on Innocent acts and Culpable Thoughts

*Problem of innocent act, but criminal intent.  Sleeping with someone you believe to be underage, but isn’t.  Not criminally liable.

*Problem of criminal intent, but no external behavior.  Plot to kill someone, but don’t do it.  Not criminally liable.

1) William Blackstone

Need intent and act.  Can’t know what’s going on in someone’s head, so can’t punish without some outward manifestation. 
2) James Fitzjames Stephen

Need intent and act.  We all have naughty thoughts, would all be criminals, spend all our time prosecuting people.

3) G. Dworkin

Need act and intent.  How would you set up rules to govern thoughts?  Continuum of fantasy to well designed plan, when would a person be culpable?  Feel guilty and worried about mental state, ‘impoverish and stultify the emotional life.’

4) Glanville Williams

Hard to tell between act and daydream.  Don’t know if people will carry out their intentions.

5) Abraham Goldstein

Fewer prosecutions, actual harm to society, not likely to be deterred by threat of sanction.

*The common law requires an act as well as an accompanying state of mind and does not generally consider a verbal declaration of the mens rea a sufficient act in itself.  Sometimes they do though: treason, conspiracy or aiding and abetting

ii. Omissions

(a) Introduction

*Voluntary choice requirement also applies to omissions.  Reluctant to impose liability for omissions even when immoral.
1) Pope v. State






p.183
One may not be criminally liable for doing nothing about the severe abuse of a child when one has no guardian or supervisory relationship to the child.  ALSO: Witnessing a felony and not reporting it is not a crime.

(b) Notes

1) Bystander Indifference

Happens.  And it’s horrible.  Woman raped in Mass. tavern, Kitty Genovese stabbed to death, and nobody called for help.  Some good Samaritan laws on the books, but hard to enforce, raise questions about victims right to privacy.

2) How to explain bystander indifference?

*Lots of factors – share responsibility with other bystanders, if others don’t think it’s a problem then maybe it’s not, don’t want the others to laugh at you, don’t want to screw it up, don’t want to be taken for the problem, don’t want to deal with the repercussions such as cops and lawyers, don’t want to be retaliated against.

3) Misprision of felony

Most of the time takes active concealment rather than non-action.  Most places no obligation, some states for violent crimes or specifically rapes robberies and homicides.

(c) John Kleinig

*Most European states have Good Samaritan laws.  We don’t because:

1. Mill - Hard to draw a principled line – can hurt people by action, by inaction, not in dire emergencies but with a similar harm (so, destroying the ozone, or letting people starve when you have enough) Duty to render aid because by not doing so, we harm another 
2.McCaulay – May be similar morally, but ‘omissions which cause or threaten harm be punishable only where they are, on other grounds, illegal.’
*But main fear that will diminish freedom and individual liberty.

1) Notes

i) State of the Law

Some states have provisions – Vermont, Wisconsin, Rhode Island.  European countries commonly do – Germany, France.  Turns on: not rendering aid, aid is needed, can be provided without danger to self, without violating other important duties.

ii) The vagueness problem

Statutes often vague, need to put people on notice, often a legal duty to care for.
2) Jones v. United States




p.190
In order to convict a person of manslaughter for neglecting to care for the victim, the prosecution must show the defendant had a legal duty towards the victim.

3) Notes

*Unless a penal statute specifically requires a particular action to be performed, criminal liability for omission arises only when the law of torts or some other law concerning civil liability imposes a duty to act in the circumstances.

*Most of the time when liability for homicide is imposed for a failure to act, it’s involuntary manslaughter.  But, can be murder in the first degree if: the defendant intentionally refused aid with the intention of achieving the death of the decedent, or with the full knowledge of a great risk that the decedent would die as a result.

*Usually a person who is not a child’s parent, guardian, or caretaker can’t be convicted on the basis of a failure to protect the child from abuse by a third party.  However, mom is often held partly liable for battery or sexual assault of their child by a male member of the household.  Mom has to take active steps to prevent the abuse.
4) Problems

*People v. Beardsley – one of the seminal cases establishing no duty of care unless a specific legal requirement.  Duty of care restricted to husband and wife, outmoded. [woman OD’s on morphine, he doesn’t help her.]

*Regina v. Stone and Dobinson – related woman comes to stay, pays small rent, dies in her room from anorexia.  Duty of care, convicted of manslaughter.  Could be liable on lots of shaky grounds:  Because related, but only applies to parent and child; Because paid rent, but landlords don’t have a duty of care to usual tenants; Because took care of a little bit, so maybe assumed a duty of care?; Because sequestered away from other help?

*People v. Oliver – Took guy to house, gave him a spoon for heroin, he passes out, she goes back to the bar, leaves him, he dies.  Convicted of involuntary manslaughter.  Relationship imposed a duty of aid: took from bar where others might have been able to care for him, to place where only she could; took charge of a person unable to care for himself.  Her conduct contributed to creating an unreasonable risk of harm…so she owed him a duty to prevent the risk from occurring. 
5) Notes on the duty of one who creates another’s peril

*One who culpably places another in peril has a duty to assist the imperiled person.  (Jones v. State, man rapes child, who drowns, he doesn’t pull her out.)

*Sometimes have a duty when placed in peril, but not culpably – Kuntz v. Montana – stabs boyfriend in self defense, but then leaves him to die.  Convicted of negligent homicide.    
6) Barber v. Superior Court




p.198
A physician removing a vegetative patient from life support is considered an omission, not an act, and therefore the physician may not be charged with murder.
7) Airedale NHS Trust v. Bland




p.199
Whereas the law considers that discontinuance of life support may be consistent with the doctor’s duty to care for his patient, it does not, for reasons of policy , consider that it forms any part of his duty to give his patient a lethal injection to put him out of his agony.
(d) John Robertson

*Two main arguments against the active/passive distinction in care for the very ill:  1. The distinction is morally too slender to support the difference in the way we treat the two – not much difference between pulling a plug and writing a prescription for drugs that will kill the patient.  2.  the distinction is inconsistent and arbitrary – so, injecting medication with intent to end life, or injecting a painkiller with a side effect of depressing respiration – why is one ok, and one not?  3.  same social worries about the elderly and poor that will withhold treatment instead of worries that will actively end life.  [so, I still think the slippery slope/social policy is a really good argument for keeping the distinction.  Still happens, but happens on the down low, and if it’s a good thing, probably won’t end up in court.  Keeps doctors from making the decision lightly.]
1) Cruzan v. Director, Missouri Dept. Public Health 

p.202
Majority decision: while assuming a person has a constitutionally protected liberty interest in refusing unwanted medical treatment, held that a State was free to require clear and convincing evidence of the patient’s consent.
Scalia’s nutty holding: While there is an action/inaction line, it’s not that relevant.  Suicide is illegal, and the conscious decision to put an end to one’s existence.  Refusing treatment is also the conscious decision to end one’s existence, and should be legally considered suicide.

C. The Criminal State of Mind (Mens Rea)
Handout: Jean Hampton
pp. 203-17; 220-24
1. Handout: Jean Hampton “Mens Rea”

i. Introduction

ii. Defiance of reason

iii. Moral Culpability

iv. Defiance of Law

v. Conclusion

2. Mens Rea – Culpable Mental States: Basic Conceptions

i. Introductory Note

*Mens Rea – refers to the blameworthiness entailed in choosing to commit a criminal wrong – general usage.

*Narrow usage – refers only to the mental state required by the definition of the offense to accompany that act that produces or threatens harm.

*Concern of the criminal law – with the level of intentionality with which the defendant acted…with what the defendant intended, knew, or should have known when he acted.

1) Regina v. Cunningham




p.204
Malice means: An actual intention to do the particular kind of harm that in fact was done or;  Recklessness as to whether such harm should occur or not.  Does not require any ill will towards the person injured.  So, does not mean ‘wicked.’

[accidentally almost killed future mother in law while stealing gas meter]

2) Regina v. Faulkner





p.206
A person who, while committing a felony or trying to hide it, does something else that would also be a felony if she had the right mindset, should not be automatically guilty of the second felony.

[blew up ship trying to steal rum]

3) Note – Pay attention to the model penal code.
ii. Model Penal Code

(a) Objective

*Unless some of mental culpability is proved with respect to each material element of the offense, no valid criminal conviction may be obtained.

*Four levels of culpability: Purpose, knowledge, recklessness and negligence.

*One of these levels of culpability must be proved with respect to each ‘MATERIAL ELEMENT’ of the offense.  May include: the nature of the forbidden conduct; the attendant circumstances; the result of conduct.

*The concept of ‘material element’ to which these requirements adhere includes facts that negative an excuse or justification as well as the facts included in the definition of the crime.

(b) Purpose and Knowledge

* Narrow distinction between acting purposely and knowingly.  Knowledge that the requisite external circumstances exist is a common element in both conceptions.

*Purpose: action is not purposive with respect to the nature or result of the actor’s conduct unless it was his conscious object to perform an action of that nature or to cause such a result.  [So, the result has to be the goal of the action, as opposed to a recognized side effect?]

*Knowledge:  if simply aware that his conduct is of the required nature or that the prohibited result is practically certain to follow from his conduct.  United States v. Bennie Stewart – deserted knowing would miss hazardous duty, but that wasn’t why he deserted.
(c) Recklessness

*Recklessness involves conscious risk creation.  A state of awareness is involved, but that awareness is of risk, that is of a probability less than substantial certainty; the matter is contingent from the actor’s point of view.

*Risk must be substantial and unjustifiable.  Usually up to the jury to decide if substantial and unjustifiable.

(d) Negligence

*Does not involve awareness. 

*Inadvertently creates a substantial and unjustifiable risk of which she ought to be aware.

*She is liable if given the nature and degree of the risk, her failure to perceive it is, considering the nature and purpose of the actor’s conduct and the circumstances known to her, a GROSS DEVIATION from the care that would be exercised by a reasonable person in her situation.

1) Santillanes v. New Mexico




p.211
When a statute simply states ‘negligence’ as the necessary mens rea, criminal rather than civil negligence must apply – because of the moral condemnation and social opprobrium that attach to the conviction of a crime.

[accidentally knifed young nephew in fight with another]
2) Notes

i) Offense elements

*One of the four levels of culpability must be proved in respect to each ‘material element’ of the offense…’  doesn’t mean that all of the four levels of culpability are appropriate choices for each of the three kinds of material element.’

ii) Exercises

*[DON’T GET IT]

iii) Influence of the Code

*Big influence on the states.

iv) Purpose, knowledge, intention and motive

*Intention – can be defined in terms of ‘desiring a consequence’ – a consequence is intended when it is desired to follow as the result of the actor’s conduct.  Intent is legally relevant, motive isn’t – motive can be the greater goal behind the criminal act – provide money for sick child…
*Motive is irrelevant to criminal liability.  But, relevant to sentence.

v) Purpose, intention and wishing

*what’s the difference between the three?  Is there a separate knowledge requirement for the three?

vi) Recklessness and awareness

*So, to be reckless, must ‘consciously disregard a substantial and unjustifiable risk.’  But, who decides when a risk is unjustifiable – the jury, or did the person have to think it was unjustifiable at the time?

vii) Specific intent and general intent

*Not in the penal code. General definition, murky and confused.

*Specific intent: those action that must be done with some specified further purpose in mind.  So breaking and entering, with the further purpose of committing a felony = burglary.

Or, describes a crime that requires the defendant to have actual knowledge of some particular fact or circumstance.  Ex: bigamy.

*General intent: the defendant can be convicted if he sis what in ordinary speech we would call an intentional action.  So, breaking and entering = trespass.  General intent crimes include those that do not require the prosecution to prove that the defendant knew of the existence of some factual element of the crime.

3) United States v. Jewell




p.220
Deliberate ignorance and positive knowledge are equally culpable.  When knowledge of the existence of a particular fact is an element of an offense, such knowledge is established if a person is aware of a high probability of its existence, unless he actually believes that it does not exist.

[willfully ignorant of fact that car driving across US-Mexico border contained marijuana] 
4) Notes

*In order to avoid risk that a jury may convict on the basis of mere negligence, some courts hold that willful blindness instructions…should not be given to the jury unless the evidence establishes both: that the defendant was subjectively aware of a high probability of illegal conduct; that the defendant purposefully contrived to avoid learning of the illegal conduct.
*Have to act to avoid learning the truth, not just take no affirmative steps.
3. Mistake of Fact




pp. 361; 225-30
1) State v. Kelly 






p.361
It is fundamental to the definition of larceny that the personal property must be taken without the consent of the owner.  One who takes property in good faith under fair color or claim of title, honestly believing he is the owner and has a right to take it, is not guilty of larceny, even though he is mistaken in such belief, since in such case the felonious intent is lacking.

[took fireplace fixtures believing they belonged to person who requested their removal]
ii. Model Penal Code – Ignorance or Mistake
*Ignorance or mistake is a defense when it negatives the existence of a state of mind that is essential to the commission of an offense, or when it establishes a state of mind that constitutes a defense under a rule of law relating to defenses.

*It is impossible to assert that a crime requiring intention or recklessness can be committed although the accused labored under a mistake negativing the requisite intention or recklessness.
1) Note
2) Regina v. Prince





p.226
If an act is morally wrong, but the defendant reasonably believed the act to be legal, the defendant may still be held liable if the act is in fact, criminal.  Because the act forbidden was wrong in itself, there is no need to prove mens rea as to the specific elements (that it, that he thought she was under 16).

[man takes 14 year old from father, reasonably believed she was 18]
3) White v. State






p.227
When committing an immoral act which one reasonably believes to be legal, one may be held criminally liable when it turns out the act was illegal as well.

[man leaves wife who turns out to be pregnant]
4) Notes and Questions
*Prince is controversial.  
*Brett, arguing pro sez: appropriate that Prince was punished, because the law is based on a community ethic of not taking young women, and Prince violated that ethic, even though he thought she was older.

*Hughes, arguing con sez:  gives juries discretion to create new crimes;  Community values many and diverse.  Which ones to pick?;  no reason for community ethic to be relevant in determining whether conduct is criminal.  Should be a separation between moral and criminal duties.
*Dan-Cohen arguing a little of both sez:  criminal statute can be addressed to two audiences:  to the general public with a conduct rule saying don’t mess around with young women; and to legal officials with a decision rule saying don’t prosecute unless the young woman is under 16.  So, a conduct rule can be in line with common morality, but the decision rule doesn’t have to be.  So, common morality says it’s wrong to get with the young’uns, which Prince violated, decision rule defines conduct within the moral bounds that should be punishable, which Prince also violated.
4. Strict Liability




pp. 235-44; 248-55
i. Introductory Note
1) United States v. Balint




p.236
While the usual rule is the necessity of knowledge, mens rea may be dispensed with if: the purpose of the statute would be obstructed by the requirement; if the social benefits of having strict liability outweigh the cost of putting innocents in jail.

[sells opium without a permit, didn’t think he needed one]
2) United States v. Dotterweich




p.236
Strict liability is permissible for labeling and selling drugs.  Puts burden on those with most ability to prevent; social good that companies very careful when labeling drugs.

[re-labels and sells drug that came to them mislabeled]
3) Morissette v. United States




p.237
Unless the statute specifically applies strict liability, mens rea is required.  Exception for ‘public welfare offenses,’ but that’s because: society more complex; easier for the accused to prevent the harm; small penalties; conviction not so bad for the reputation.
[steal bomb casings from Air Force practice range]
4) Staples v. United States




p.241
When a statute does not give a mens rea requirement, assume mens rea unless it’s a “public welfare” offense – in which case the responsible people are on notice.  Possessing a rifle does not put one on notice of strict liability for possession of a firearm.  Harsh penalty confirms need for mens rea.
[guy has rifle, doesn’t know it has been altered to become automatic, classifying it as a ‘firearm.’]
(b) Problem
United States v. X-Citement Video – “the presumption in favor of a scienter requirement should apply to each of the statutory elements that criminalize otherwise innocent conduct.” 
(c) Note on Strict Liability at Common Law
*There are some crimes that didn’t require scienter before the regulatory era: accidentally/negligently/recklessly killing someone during the commission of a felony is homicide.  Statutory rape. 
(d) Notes and questions on the involuntary act defense to a strict liability offense
*difference between saying strict liability and involuntary act.  Sometimes although an involuntary act, still liable under strict liability.  So, speeding ticket for broken cruise control in State v. Baker.
1) Regina v. City of Sault Ste. Marie



p.249
Canadian court gives middle ground between full mens rea and strict liability.  Works on the assumption that the defendant could have avoided the prima facie offence through the exercise of reasonable care and he is given the opportunity of establishing, if he can, that he did in fact exercise such care.  Burden on the defendant.

[Canadian court, pros and cons of strict liability, alternative.]
2) Notes
*Canadian supreme court later did away with strict liability entirely.  Administrative expediency only arising out of exceptional circumstances – war, natural disaster, epidemics, etc.

*Some arguments against strict liability – lose respect for the law; unfair to those punished without fault, stigma attaches to them.
*United States v. United States District Court (Kantor) – took the Canadian position – can escape liability for kiddie porn if could not have reasonably learned person in film was a minor.  Overturned by X-Citement.
3) Notes on the academic debate
i) Arthur Goodheart
*Better for society as a whole if the occasional innocent is convicted – for some offenses.
ii) Mark Kelman
*Strict liability is acceptable because the defendant usually can avoid by changing their behavior earlier in the game.  [but, couldn’t you have the same effect by just upping what’s required for reasonable precautions?]
iii) Philip Johnson
*Strict liability is bad in an economic situation because the law should encourage businesses and people who have taken all reasonable steps to comply with the law.
iv) Stephen Schulhofer
*Strict liability discourages the most careful from going into business, because don’t want to run the risk of something going wrong and being held liable for it.
v) Modern Penal Code and Commentaries
*Sez, no strict liability for offenses which could result in imprisonment.  “Crime does and should mean condemnation and no court should have to pass that judgment unless it can declare that the defendant’s act was culpable.”
5. Mistake of Law





pp. 255-71; 276-78
1) People v. Marrero





p.255
One cannot claim the protection of mistake of law…simply by misconstruing the meaning of a statute but must instead establish that the statute relied on actually permitted the conduct in question and was only later found to be erroneous.”
[Off-duty Federal corrections officer brings unlicensed pistol into a club]
(b) Note on the rationale of ignorantia legis
*General defense of ignorantia legis – that don’t want to encourage ignorance and excuses.

*Dan Kahan sez: maximizing legal knowledge isn’t really the objective – if it were the standard would be negligence instead of strict.  No excuse for reasonable mistakes makes people not want to rely on their own knowledge of the law.  Instead, society’s morality furnishes a better guide of action than the law.  Ignorantia legis seeks to obscure the law so people will behave well – courts should distinguish on the basis of character when a mistake is to be excused. [!!!]
(c) Note on the scope of the ignorantia legis doctrine
*Regina v. Smith – dude rips out floor boards in rented apartment, that he had put in.  No offense is committed under this section if a person destroys or causes damage to property belonging to another if he does so in the honest though mistaken belief that the property is his own, and providing that the belief is honestly held, it is irrelevant to consider whether or not it is a justifiable belief.’  Because goes to mens rea.
*Ignorance or mistake as to a matter of fact or law is a defense if it negatives the purpose, belief, recklessness or negligence required to establish a material element of the offense.  MPC.
1) Cheek v. United States




p.263
*Ignorance of the law or mistake of law is no defense to criminal prosecution.  But legislature puts ‘willful’ into the statute because tax returns complex, don’t want to nail people who were trying to comply.  A good faith misunderstanding of the law or a good faith belief that one is not violating the law does not have to be objectively reasonable.  Claims that taxes unconstitutional are different – not an innocent mistake, and require a deep understanding of the law.  Other avenues of complaint.
[Pilot doesn’t file tax returns because believes don’t owe any income tax, and that tax unconstitutional.]
(d) Note on ‘willfully’ and ‘knowingly’
*Willfully and knowingly still cause lots of confusion.  Ignorance of the law is a defense when the crime by its terms requires that a person know of the existence of the prohibition.  But, knowingly and willingly might not require that.  Supreme court answers:
1) United States v. International Minerals & Chemical Corp.
Enough that the actions that defendant knowingly committed violated the regulations against interstate transportation of flammable liquids.
2) Liparota v. United States
Food stamp fraud – Prosecution must prove the defendant knew of the existence and meaning of the regulation his actions violated.  Concern about nailing innocents.
3) Ratzlaf v. United States
Structures a gambling transaction.  Prosecution must prove that the defendant knew of the existence and meaning of the regulation.  Want to avoid criminalizing otherwise innocent conduct.
4) Bryan v. United States
Willfully dealing in firearms without a license.  Has to be shown to act with knowledge that conduct unlawful, but not that knew of the existence of the statute with which charged.
5) United States v. Albertini




p.268
Can’t pass an ex post facto law.  A person who holds the latest controlling court opinion declaring his activities constitutionally protected should be able to depend on that ruling to protect like activities from criminal conviction until that opinion is reversed.  Exception to the mistake of law doctrine in circumstances where the mistake results from the defendant’s reasonable reliance upon an official – but mistaken or later overruled – statement of the law.

[gets court decision allowing to protest on base.  Goes to supreme court, who reverses]
6) Notes on official reliance
*Advice of counsel, even though followed in good faith, furnishes no excuse to a person for violating the law and can’t be relied upon as a defense in a criminal action.  Advice from a public official doesn’t court either.

*MPC gives a limited defense based on a reasonable belief that the law is such that his conduct does not constitute an offense.  § 2.04(3).  In the area of regulatory offenses, where the defense would ordinarily apply, penal sanctions are appropriate in general only for deliberate evasion or defiance.

*The MPC defense of official reliance has widespread acceptance.
ii. Problem: the ‘cultural defense’
*Should the law afford an excuse for foreigners who violate the law by actions acceptable in their native cultures?  In favor:  individualized justice for the defendant; commitment to cultural pluralism.  Against:  usually the victims are women and children, makes a different and discriminatory standard for criminality for immigrant defendants, fails to protect weakest members of society.
D. Proportionality




NYPL Art. 160; § 220.21
pp. 278-90
Handout: Probs. w/ Determ. Sent.
1. NYPL Art. 160  





p.118

Robbery

2. NYPL § 220.21 





p.179

Criminal possession of a controlled substance in the first degree

3. Proportionality

i. Introductory Note

*Requirement that punishment be proportional to the seriousness of the offense has traditionally been a salient feature of punishment.  MPC has as a goal, as does the NYPL (p.278).  Tough question of what constitutes excessive punishment.  Some general proportion must be maintained between the crime and the amount of punishment in light of the seriousness of the crime.  But, may not be the case if only serving utilitarian goals – so any amount of punishment justified if helps the greater good.

ii. Jeremy Bentham

*More on the pain and pleasure springs – Minimum - value of punishment must not be less than what is sufficient to outweigh that of the profit of the offense.  When two offenses come into competition, the punishment for the greater must be sufficient to induce a man to prefer less.  Punishment graded even within offenses to deter person from choosing the worse.  Punishment shouldn’t be more than what’s needed to bring it into conformity with these rules.  Punishment must be made harsher as it gets less certain and more distant in time.
iii. Hyman Gross

General principle of proportion is a principle of just desert – any punishment in excess of what is deserved for the criminal conduct is punishment without guilt.

iv. H. L. A. Hart

Punishment grading on a deterrence theory:  more harmful crimes need to be checked more; temptation may be greater to commit one crime rather than another; commission of one crime may be a sign of a more dangerous character.

v. Ewing

To punish a lesser crime more severely: either makes it seem worse, or creates a loss of respect in the law.  Makes the criminal a hero.

vi. Fitzjames Stephen

Proportion should be higher for crimes that are more tempting, but also for crimes that are worse, to express the anger and vindictiveness of society.

vii. H. L. A. Hart 

Principles of justice require morally distinguishable offenses to be treated differently and morally similar offenses to be treated alike.

1) Harmelin v. Michigan




p.283
*Scalia and Rhenquist:  No Eighth amendment proportionality guarantee.  Proportion different from the modes of punishment.  The Solem test: gravity of offense; sentences for similar offenses in same jurisdiction; sentences for same crime in different jurisdictions.  Doesn’t apply here, gravity of offense up to legislature; can’t apply similar gravity of offenses if no standard, and comparison across jurisdictions is totally irrelevant.

*Kennedy, O’Connor, Souter:  Setting sentences prerogative of legislature, not courts.  Federal structure flourishes with different ideas.  Proportionality needs to look at objective factors, there aren’t any here.  Eighth amendment applies, but doesn’t require proportionality, only prevents crimes that are ‘grossly disproportional.’
*DISSENT - White, Blackmun, Stevens:  A punishment can violate the 8th amendment if contrary to the ‘evolving standards of decency that mark the progress of a maturing society.’  Assess the gravity of the offense – lots of drugs not that bad, not violent, no harsher penalty in Michigan.  Use Solem test.
[Caught with a first offense, 672 grams of coke, sentenced to life in prison without parole.]
2) Notes

*State courts tend to interpret as preserving the proportionality requirement in Kennedy’s concurrence.  Leads to subjective appraisals that produce different results.  State constitutions sometimes have proportionality requirements.

4. Problems with Determinate Sentencing


Handout #6

*Sentences much more severe for those who chose not to plea bargain and go to trial.

*Very hard for judges to depart

*Bordenkircher v. Hayes – constitutionally acceptable for a prosecutor to offer to indict on one charge (uttering a forged instrument) if plead guilty, and threaten and carry out indictment under the Kentucky habitual criminal act, with a mandatory sentence of life in prison.  Plea bargaining mutually advantageous, and as long as a defendant can reject it, and the prosecutor is offering what’s within her legal power, no problem.  Long and angry dissent.
QUESTIONS: 

· How do offense elements and mental requirements fit together?  How do you go through the analysis and decide first, what’s an element of the offense, and next, what mental requirement it deserves in the absence of statutory guidelines? [so, in discussion of the model penal code, about p.212]

· Why should there be such a split between morality and criminal penalties [from the debate about Prince, p.228]

· What’s the black-letter law in regard to willful blindness – is it that need to strongly suspect but take no affirmative steps to find out; or that need to strongly suspect but take affirmative steps to avoid finding out; or that just need to take affirmative steps to avoid finding out; or that just should have suspected and didn’t actively try to find out?
V. Exemplary Crimes
A. Homicide






NYPL Art. 125
1. NYPL Art. 125 p.80
2. Introduction





pp. 387-95
*Two main questions in considering a particular category of crime: What distinguishes criminal from non-criminal behavior; what factors warrant greater or lesser punishment?  Will focus on the second question.
i. Report of the Royal Commission on Capital Punishment 1945-53
*Traditional description of murder is ‘unlawful killing with malice aforethought.’  Manslaughter is ‘unlawful killing without malice aforethought.’
*Malice aforethought is a technical term of art, and means basically, what qualifies to make a killing murder.

*Malice aforethought includes: intention to cause the death of, or grievous bodily harm to any person; knowledge that the act will probably cause the death of some person (don’t have to particularly want the death); an intent to commit any felony whatsoever; an intent to oppose by force any officer of justice (with some caveats, have to know officer, officer has to be doing some things).

*Started out that the meaning of ‘murder’ much more narrow, so expand the meaning of ‘malice aforethought’ to include desired situations.

*So, as of 1953, these count as murder: to kill with an intent to do so without provocation even if no premeditation; killed y an act intended to kill another; killed by an act intended to kill, although no one in particular, bomb in crowd; death results from an act intended to cause grievous bodily harm; kills by an intentional act which knows likely to kill or cause grievous bodily harm, even though recklessly indifferent, or desire no harm.
ii. California Penal Code
*Murder: unlawful killing of a human being, or a fetus, with malice aforethought.

*Malice, expressed or implied.  Expressed: when there is manifested a deliberate intention unlawfully to take away the life of a fellow creature.  Implied: no considerable provocation appears, or when circumstances attending the killing show and abandoned and malignant heart.  Don’t need to show any other mental state.

*Degrees of murder: what qualifies as murder of the first degree.  Specific things, then ‘any other kind of willful, deliberate, and premeditated killing,’ or done while committing specific other offenses.  Deliberate and premeditated - don’t   have to prove that ‘defendant maturely and meaningfully reflected upon the gravity of her act.  Second degree murder is everything else.

*Manslaughter: unlawful killing of a human being without malice.  Three kinds: Voluntary – upon a sudden quarrel or heat of passion; Involuntary – in the commission of an unlawful act not amounting to a felony, or in the commission of a lawful act which might produce death, in an unlawful manner, or without due caution and circumspection; Vehicular – driving a vehicle in the commission of an unlawful act, not a felony, with gross negligence, or driving a vehicle in the commission of a lawful act which might produce death, in an unlawful manner but without gross negligence 
	California Penal Code

	Murder

First Degree


	Unlawful killing of a human being or fetus with malice aforethought.

Certain specific circumstances or

Willful, deliberate or premeditated killing
	Death or imprisonment for life without possibility of parole; in certain circumstances: imprisonment for 25 years to life

	Murder 

Second Degree
	All other murders
	15 years to life


	Manslaughter

Voluntary
	Unlawful killing of a human being without malice
Upon a sudden quarrel or heat of passion
	3, 6 or 11 years

	Manslaughter

Involuntary
	Unlawful killing of a human being without malice

In the commission of an unlawful act, not amounting to a felony; or in the commission of a lawful act which might produce death, in an unlawful manner, or without due caution and circumspection. 
	2, 3 or 4 years

	Manslaughter

Vehicular
	Unlawful killing of a human being without malice

1. Driving a vehicle in the commission of an unlawful act not a felony and with gross negligence, or driving a vehicle in the commission of a lawful act which might produce death, in an unlawful manner, and with gross negligence.  Or: 
2. Driving a vehicle in the commission of an unlawful act not a felony without gross negligence; or driving a vehicle in the commission of a lawful act which might produce death, but without gross negligence.
	1 year in county jail or:

2, 4 or 6 years imprisonment

	
	
	County jail, not to exceed 1 year.


iii. Pennsylvania Consolidated Statutes, Title 18
*Slightly different, splits into ‘criminal homicide’: intentional, knowing, recklessly or negligently causes death of another human being.

*Murder, first degree: criminal homicide by intentional killing

Murder, second degree: committed while engaged as a principal or accomplice in perpetration of a felony

Murder, third degree: every other criminal homicide.

*Voluntary manslaughter: kills without lawful justification if acting under sudden intense passion resulting from serious provocation by the victim, or another whom the actor tries to kill, but negligently or accidentally causes death of victim; or, has an unreasonable belief that the killing is justified.
*Involuntary manslaughter: direct result of doing a lawful or unlawful act in a reckless or grossly negligent manner causes death of another person.

*Causing someone to commit suicide, or helping someone commit suicide illegal.
iv. New York Penal Law
	New York Penal Law

	Murder

First Degree


	Intentional killings that would be second degree murders, but are raised to first degree in a variety of special circumstances; such as the victim is a police officer.
	Class A-I felony

Death

	Murder 

Second Degree
	1. With intent to cause the death of another person, she causes the death of such person or of a third person 

2. Under circumstances evincing a depraved indifference to human life, she recklessly engages in conduct which creates a grave risk of death to another person, and thereby causes the death of another person

3. In the commission of other, specific crimes, causes the death of a person other than one of the participants
	Class A-I felony
15 years to life


	Manslaughter

First Degree
	Intends to cause serious physical injury, but causes death of that person or of third person
With intent to cause the death of another person, does so, but acted under the influence of extreme emotional disturbance
	Class B felony 

25 year maximum

	Manslaughter

Second Degree
	1. Recklessly causes the death of another person
2. Intentionally causes or aids another person to commit suicide
	Class C felony
15 year maximum

	Criminally Negligent Homicide 
	With criminal negligence causes the death of another person
	Class E felony

4 year maximum


v. Model Penal Code
	Model Penal Code §§ 2.10.0-2.10.5

	Criminal Homicide
	1. Purposely, knowingly, recklessly or negligently causes the death of another human being.

2. Criminal homicide is murder, manslaughter or negligent homicide
	

	Murder


	Criminal Homicide constitutes murder when:

1. It is committed purposely or knowingly 

2. It is committed recklessly under circumstances manifesting extreme indifference to the value of human life.  Such recklessness and indifference are presumed if the actor is engaged or is an accomplice in the commission of, or an attempt to commit, or flight after committing or attempting to commit robbery, rape or deviate sexual intercourse by force or threat of force, arson, burglary, kidnapping or felonious escape
	First degree felony

	Manslaughter


	Criminal Homicide constitutes manslaughter when:

1. it is committed recklessly

2. a homicide which would otherwise be murder is committed under the influence of extreme mental or emotional disturbance for which there is reasonable explanation or excuse.  The reasonableness of such explanation or excuse shall be determined from the viewpoint of a person in the actor’s situation under the circumstances as he believes them to be.
	Second degree felony

	Negligent Homicide
	Criminal Homicide constitutes negligent homicide when it is committed negligently.
	Third degree felony

	Causing or Aiding Suicide
	1. Causing Suicide as Criminal Homicide: A person bay be convicted of criminal homicide for causing another to commit suicide only if he purposely causes such suicide by force, duress or deception.

2. Aiding or Soliciting Suicide as an Independent Offense: A person who purposely aids or solicits another to commit suicide is guilty of a felony of the second degree if his conduct causes such suicide or an attempted suicide, and otherwise of a misdemeanor
	Second degree felony

Misdemeanor

(depends)


vi. Penal Code of Sweeden
*Have much less distinctly divided categories – murder, manslaughter, and what seems to be a distinction between grave offenses and carelessness.

3. Intentional Homicides: 
i. Murder and Voluntary Manslaughter
pp. 395-424

Legislative Grading of Intended Killings – The Premeditation-Deliberation Formula
(a) Introductory Note
*Before the Modern Penal Code (MPC), most law of murder was based around the common law.  Pennsylvania was the first to split into first and second degree murder in 1794, and many jurisdictions followed suit.
1) Commonwealth v. Carroll




p.396
For first degree murder need a ‘willful, deliberate and premeditated killing.’ The specific intent to kill which is necessary to constitute in a nonfelony murder, murder in the first degree, may be found from a defendant’s words or conduct or from the attendant circumstances together with all reasonable inferences there from, and may be inferred from the intentional use of a deadly weapon on a vital part of the body of another human being.

Whether the intention to kill and the killing, that is, the premeditation and the fatal act, were within a brief space of time or a long space of time is immaterial if the killing was in fact intentional, willful, deliberate and premeditated.’




[Carroll shoots sleeping wife for nagging him]

i) Notes
*So, if can premeditate in the moment that you’re pulling the trigger, how does that leave a relevant distinction between premeditated killing and impulse killing?
2) State v. Guthrie





p.400
There must be some period between the formation of the intent to kill and the actual killing, which indicates that the killing is by prior calculation and design.  Changes the common law, which held that didn’t need a time lag between premeditation and the killing.




[man snaps, stabs co-worker in neck for teasing him]
3) Notes on Premeditation
*Carroll and Guthrie show the split in American jurisdictions on the meaning of premeditation. 
i) Proof of Premeditation
*Kinds of evidence counts as evidence of premeditation: Circumstances in which the killing occurred; relationship of the accused to the victim; whether plan or preparation existed in terms of the type of weapon or place it occurred, so, evidence regarding the nature or manner of the killing.  No one factor controlling.
ii) Distinguishing the worst murders
*Problem with premeditation distinction, that doesn’t always separate out the worst kinds of murders.  People v. Anderson – where mom’s boyfriend kills ten year old daughter – isn’t premeditated, but really horrible.  Compared with State v. Forrest in which sobbing son kills terminally ill father in hospital.  Premeditated, but we don’t think as bad.
(b) Provocation
1) Girouard v. State





p.405
Words alone do not constitute sufficient provocation to justify a charge of manslaughter as opposed to second degree murder.  Provocations traditionally mitigating murder to manslaughter: extreme assault or battery on the defendant; mutual combat; defendant’s illegal arrest; injury or serious abuse of a close relative of the defendant’s; or the sudden discover of the spouse’s adultery.[adultery isn’t one any more]  For provocation to be ‘adequate’ it must be ‘calculated to inflame the passion of a reasonable man and tend to cause him to act for the moment from passion rather than reason.’ Standard is of reasonableness, not of the frailties of the petitioner.
[man stabs wife for saying mean things]
2) Maher v. People





p.407
General rule for what counts as mitigating from murder to manslaughter: ‘reason should, at the time of the act, be disturbed or obscured by passion to an extent which might render ordinary men, of fair average disposition, liable to act rashly or without due deliberation or reflection, and from passion rather than judgment.’  Ordinary human nature should be taken as the standard

[Man tries to kill interloper, reasonably believing he committed adultery with wife half hour earlier.  Shoots through ear instead.]
3) Notes
i) Approaches to provocation
*Girouard and Maher have different approaches to provocation.  Maher allows words, Girouard doesn’t.
ii) Rationale of the Provocation Defense
a. Provocation as Partial excuse
*Classic rationale – concession to frailty of human nature

*MPC take – not that would make a person kill someone, but that ‘might naturally cause a reasonable person in the passion of the moment to lose self-control and act on impulse and without reflection’

*Morse sez: reasonable people do not kill no matter how much they are provoked.  Cheapen life and conception of responsibility by allowing provocation as an excuse.
b. Provocation as partial justification
*Ashworth:  Argues that provocation defense rests on partial justification of act.  So, both actors committed a moral wrong, so takes some of the blame away from the murderer. 

*Dressler: Provocation defense is indefensible because doesn’t take into account that the victim may not be committing a morally wrong act at all – provocation account does not have room for those considerations because rests exclusively on the appearance of the situation to the perpetrator.  
iii) Sexual infidelity as provocation
*Feminist critique: men kill women more often than women kill men for being unfaithful.  By allowing a provocation defense for sexual infidelity, the courts are perpetuating the inequality that it is acceptable for men to physically harm women.

*Courts that accept infidelity in a heat-of-passion claim do so narrowly.  Have to actually see intercourse.
iv) Homosexual advances as provocative acts
*Some courts allow men hitting on men to count as a provocative act.  Bastards.
v) Cooling time
*Too long a lapse in time between the provocation and the act of killing will render the provocation inadequate.  Evidence of a prior dispute is insufficient absent some sort of instant excitement.
vi) Victims other than the provoker
*Couple of situations – mistake innocent victim for the provoker; harm innocent victim because lose control; harm innocent victim in effort to get at the provoker.
vii) Defendants who elicit provocation
*Usually if the defendant starts the provocation, is retaliated against, then turns around and kills the retaliator/victim, provocation can be an excuse, or at least given to the jury.
4) People v. Casassa





p.415
Test for ‘extreme emotional disturbance’:  whether in the totality of the circumstances the finder of fact could understand how a person might have his reason overcome.  New York Code, similar to the MPC: ‘it is an affirmative defense to the crime of murder in the second degree where ‘the defendant acted under the influence of extreme emotional disturbance for which there was a reasonable explanation or excuse.”
[Woman rejects man.  So he stalks her, breaks into her apartment a few times, then kills her.]
5) Notes on the Model Penal Code
i) Influence of the Model Penal Code formulation
*A bunch of states switched to the MPC formulation of extreme emotional disturbance, but then switched back.  [maybe because of the objective/subjective requirement in the MPC?]
ii) Distinctive features of the MPC formulation
*In some readings, the emotional disturbance requirement requires manslaughter instructions when there is no provoking behavior at all.  State v. Elliot – kills brother for no reason, except for long held fear of brother.

*Nourse:  Feminist critique, argue that unfair to women, because ‘expands the kinds of frictions in intimate settings that may suffice to establish manslaughter.’
iii) Roles of Judge and Jury
*People v. Walker – drug dealer cut off from supplier, get into verbal fight, supplier killed.  Dissent argues that should apply MPC emotional disturbance: threshold issue ‘whether there is evidence that the defendant acted under the influence of extreme emotional disturbance,’ then goes to a jury as to ‘whether there exists a reasonable explanation or excuse for the actor’s mental condition.’
6) Notes on the Reasonable Person requirement
i) The MPC solution
*the determination of the reasonableness of the explanation or excuse shall be made ‘from the viewpoint of a person in the actor’s situation under the circumstances as he believes them to be’

*from the MPC comments: personal handicaps and some external circumstances must be taken into account…[but]…idiosyncratic moral values are not part of the actor’s situation…The MPC endorses a formulation that affords sufficient flexibility to differentiate in particular cases between those special aspects of the actor’s situation that should be deemed material for the purpose of grading and those that should be ignored.
ii) Problems
*how much should age and gender be taken into account? 

*What about different cultural standards?  Recent immigrants?  Whose situation/standard to judge by?

*battered women – should the perspective be that of the reasonable battered spouse suffering from battered woman syndrome?  Or that of a reasonable woman?  Reasonable person?

*Mental disorder – what, short of insanity counts as a mitigating circumstance?  Depression? 
iii) A view from abroad
*England leaves to the jury to decide whether the provocation was enough to make a reasonable person behave in the way she did, and what kinds of acts amount to that provocation.

*Used to be by standard of reasonable person, with no specific age or physical characteristics.

*Changed with Camplin, in which age and sex of defendant are considered – reasonable person of same age and sex.

*Changed again – now it’s ‘that there was some characteristic of the accused, whether temporary or permanent, which affected the degree of control which society could reasonably have expected of him and which it would be unjust not to take into account.’

*So, is there a good solution, or should we do away with lists of mitigating circumstances and just give it to the jury…

4. Unintentional Homicides: 






i. “Involuntary” Manslaughter and Reckless Murder
pp. 425-447
(a) Legislative Grading of Unintended Killings – The Creation of Homicidal Risk
1) Distinguishing Civil and Criminal Liability
2) Commonwealth v. Welansky




p.425
Negligence and gross negligence are not criminal.  For a charge to be criminal has to be for wanton or reckless conduct.  Knowing facts that would cause a reasonable person to know the danger is equivalent to knowing the danger.  To constitute wanton or reckless conduct, ‘grave danger to others must have been apparent and the defendant must have chosen to run the risk rather than alter his conduct so as to avoid the act or omission which caused the harm.  If the grave danger was in fact realized by the defendant, his subsequent voluntary act or omission which caused the harm amounts to wanton or reckless conduct, no matter whether the ordinary person would have realized the gravity of the danger or not.  

The essence of wanton or reckless conduct is intentional conduct, by way either of commission or of omission where there is a duty to act, which conduct involves a high degree of likelihood that substantial harm will result to another. 
i) Notes and Questions
a. Questions on Welansky
*Do you know that Welansky was aware of the risk?  If he was, then why would he have spent all his time there? [But, isn’t it just that a reasonable person would have been aware of the risk?]  Questions on the term of ‘likelihood’ – not really likely that a big fire would break out when filled to capacity, but maybe that if a fire did break out, likely that would be really horrible.
b. Defining unintended criminal homicide: Traditional formulations
*difficult to differentiate the plus qualities that make an unintentional homicide criminally liable.

*State v. Barnett – In England, used to be that negligence was criminally culpable.  But, decided too harsh and switched to ‘gross, reckless, culpable’ to differentiate criminal and civil.  Same trend in the US – ‘the conduct of the accused must be such a departure from what would be the conduct of an ordinarily prudent or careful man under the same circumstances as to be incompatible with a proper regard for human life, or conduct amounting to an indifference to the consequences.’

*Andrews v. Director of Public Prosecutions – ‘in order to establish criminal liability the facts must be such that, in the opinion of the jury, the negligence of the accused went beyond a mere matter of compensation between subjects and showed such disregard for the life and safety of others as to amount to a crime against the State and conduct deserving punishment.’

*MPC – under traditional statutes, as at common law, concept of criminal negligence has been left to judicial definition.  Use terms like willful, wanton, reckless.
c. The MPC formulation
*homicide is manslaughter when it is committed recklessly.  A person acts recklessly with respect to the death of another when she consciously disregards a substantial and unjustifiable risk that her conduct will cause that result.  The nature and degree of the risk must be that its disregard involves a gross deviation from the standard of conduct that a law-abiding person would observe in the actor’s situation.  

*Also, negligent homicide, where then defendant acts without awareness of such a risk.
ii) Notes
a. Contributory negligence
*In civil cases, contributory negligence is a defense, in criminal its not.  Contributory negligence not a defense for manslaughter.  But, might have bearing on whether the defendant’s conduct was a proximate cause of the death.
b. Justification of the risk
*Two questions to look at when deciding if a risk is justifiable: magnitude of the risk to other persons, and importance of the object to be attained by running the risk.

*What about injury to a third party while attempting to protect oneself? 
3) Objective versus Subjective Standards of Liability
4) State v. Williams





p.431
Ordinary negligence is the failure to exercise the ordinary caution necessary to make out the defense of excusable homicide…the kind of caution that a man of reasonable prudence would exercise under the same or similar conditions.  If such negligence proximately causes the death of the victim, the defendant is guilty of manslaughter.

i) Notes and Questions
*Washington tossed that definition of manslaughter, now there are two kinds – recklessly causing death and causing death by criminal negligence
ii) Notes on Standards of Liability
a. Objective and Subjective liability defined
*Objective or external standards determine liability on the basis of general norms of proper and reasonable behavior.  Negligence is usually determined by objective standards – the reasonable person.

*Subjective or internal standards of liability look to the individual characteristics of the actor.  So, premeditation and deliberation are subjective standards, as well as a diminished capacity defense.
b. In defense of an objective standard
*General argument that for the safety of the community, need objective standards to establish a general standard, or at least general negative limits of conduct for the community.
c. Criticism of the objective standard
*Problem with the objective standard for criminal negligence, that it is morally unjust to punish people who truly believed they were doing the right thing, or simply made a mistake.  Also doesn’t deter, because any person who might be found guilty of criminal negligence did not consider themselves in the class of people ‘warned’ by previous offenses of others.
d. The MPC position on liability without awareness
*Awareness of the risk is required for manslaughter, but a person who is unaware of the risk may be punished for the crime of negligent homicide.  Because:  gives another reason for people to be careful (deterrence), ‘moral defect can properly be imputed to instances where the defendant acts out of insensitivity to the interests of other people, and not merely out of an intellectual failure to grasp them.’
e. A dissenting view on awareness
*Individuals deserve punishment for all acts displaying serious disregard for the moral worth of other human beings…In all cases we should judge the actor’s choices: what she has chosen to care about and perceive.  These choices give the individual’s conduct a distinct moral meaning.
f. The defendant’s ability to conform
*Difficult to punish people for failing standards they were unable to meet.  Should at: Did the person fail to take the precautions of a reasonable person; could the person, given her mental and physical capacities, have taken those precautions?  current approach of German law.
g. The model penal code on individualization
*Rejects a fully individualized standard, but some elements of an individualized standard are invited by reference to ‘the care that would be exercised by a reasonable person in the actor’s situation.’  Situation purposely left flexible.
h. The case law on individualization
*is all over the place. 
iii) Problem
*Walker v. Superior Court – daughter of members of Church of Christ Scientist dies of spinal meningitis.  Parents ‘pray’ for her, convicted of manslaughter.
5) The Line between Murder and Manslaughter
6) Commonwealth v. Malone




p.439
Murder is distinguished from other killings by malice on the part of the killer.  Malice does not refer to animosity towards the victim, and may be proved when an individual commits an act of gross recklessness for which he must reasonably anticipate that death to another is likely to result.
[kid shoots friend, puts bullet in, spins barrel, pulls trigger three times.]
i) Notes
a. The facts in Malone
*Does it make a difference whether Malone spun the barrel, and what’s the best way of figuring out the percentage chance of death?  What if he thought the gun wasn’t loaded?
b. Definitions of unintentional murder
*In the common law, colorful terms that boil down to the somewhat technical term ‘malice’
*In the MPC – an unintended killing is treated as murder when it is committed recklessly and under circumstances manifesting extreme indifference to human life.  Recklessness is the gross deviation from the standard of conduct that a law-abiding person would observe in the actor’s situation.
c. Problem
*Would Malone have been guilty under the MPC?  What about woman with Rottweiler dogs that escaped and killed a child? 
d. Murder by omission
*Can have murder by omission.  State v. Williams father doesn’t feed his infant child for a couple of weeks because didn’t feel like it.  The omission of a duty is in law the equivalent of an act and when death results, the standard for determination of the degree of homicide is identical.
7) United States v. Fleming




p.443
Malice may be established by evidence of conduct which is ‘reckless and wanton and a gross deviation from a reasonable standard of care, of such a nature that a jury is warranted in inferring that defendant was aware of a serious risk of death or serious bodily harm.

[really drunk, drives really fast on wrong side of highway, kills another motorist.]
i) Notes and Questions
a. The murder/manslaughter distinction
*What’s the difference between dangerous conduct that should lead to a murder conviction, and dangerous conduct that should lead to manslaughter?
b. Murder by drunk driving
*Most American jurisdictions will charge for murder with egregiously bad driving, usually drunken.
c. Questions
*So, about drunk driving – why is it considered worse than sober terrible driving, and should it be?  [I would argue public policy here]
d. The MPC
*liability for inadvertent murder?  Covered by the proof that ‘defendant acted recklessly under circumstances manifesting extreme indifference to the value of human life.’  Inadvertent risk creation doesn’t count as murder because want serious felony sanctions to track culpability in actors.
e. Intent to inflict great bodily harm
*In most states, the intent to inflict grievous bodily harm is independently sufficient to support a murder conviction whenever death happens to result.

ii. Felony Murder






pp. 448-477
(a) The Basic Doctrine
1) Regina v. Serne





p.448
*Definition of murder is unlawful homicide with malice aforethought, one of whose meanings is ‘the killing of another person by an act done with an intent to commit a felony’ or, ‘an act done with the knowledge that the act will probably cause the death of some person.’  Gives alternate rule as ‘any act known to be dangerous to life and likely in itself to cause death, done for the purpose of committing a felony which causes death should be murder.’

[Serne sets fire to his house, killing his two sons, in order to collect insurance.]
2) People v. Stamp
 




p.450
‘The felony murder doctrine is not limited to those deaths which are foreseeable.  Rather a felon is held strictly liable for all killings committed by him or his accomplices in the course of the felony.’  ‘So long as the victim’s predisposing physical condition, regardless of its cause is not the only substantial factor bringing about his death, that condition and the robber’s ignorance of it, in no way destroys the robber’s criminal responsibility for the death.’

[Robbery at gunpoint, victim dies of a heart attack]
3) Note on the Causation Requirement
*Although a defendant can be held liable under the felony-murder rule in the absence of fault with respect to the death, the prosecution still must establish that the defendant’s conduct ‘caused’ the death, under the normal standards of causation.  

*These standards require the defendant’s criminal acts to be both the ‘but for’ cause of the harm and the ‘proximate cause’ of the harm.  

*Proximity is usually said to mean that the harm was the natural and probable consequence, or the foreseeable consequence of the criminal act.
4) Notes on the Rationale of the Felony-Murder Rule
*Basis of felony murder that the mens rea of a lesser offense may substitute for the mens rea of a greater offense
i) People v. Washington
*Purpose of the felony murder rule to deter felons from killing negligently or accidentally by holding them strictly responsible for the crimes they commit. 
ii) T.B. Macaulay
*The fear of punishment for accidentally causing the death of someone while in the course of a felony is based on luck, not culpability, and isn’t any good as a deterrent.  Because based on luck, capricious.
iii) George Fletcher, Reflections on Felony Murder
*The argument for the felony murder rule – that a felon must bear the risk if the facts turn out worse than she expects – violates the principle of punishment in proportion to the crime.  ‘punishment is rendered disproportionate to the wrong for which the offender is personally responsible.’
iv) James Tomkovicz
*The primary justification for the felony murder rule is deterrence, aimed at discouraging certain conduct during the felony, not the felony itself.  BUT, assumption that works as a deterrent highly faulty.
v) Model Penal Code and Commentaries
*Recommends eliminating the felony-murder rule, but, for the purposes of proving murder the fact that the person is engaged in specific felonious behavior creates a rebuttable presumption that the required recklessness and indifference exist.  Comment to §210.2 at 37-39.
*Answer to prevention argument of pro felony murder people:  1. There is no basis for thinking that homicide which the evidence makes accidental occur with disproportionate frequency in connection with specified felonies.  2. Extreme sanctions are applied to murder, not just to sanction unless can show that actor showed an extreme indifference to human life.
5) Notes on the Misdemeanor-manslaughter rule
i) The basic doctrine
*In many states a misdemeanor resulting in death can provide a basis for an involuntary manslaughter conviction without proof of recklessness or negligence.  Also known as the UNLAWFUL ACT DOCTRINE. 

* ‘Involuntary manslaughter is a killing in the commission of an unlawful act not amounting to a felony; or the commission of a lawful act which might produce death in an unlawful manner, or without due caution and circumspection.’ – Blackstone

*Two theories available to establish:  1. Involuntary manslaughter on the basis that the defendant’s conduct amounted to criminal negligence under the circumstances.  2. or, the prosecution need only show that the defendant’s unlawful act caused the death – proof of criminal negligence becomes unnecessary. 
ii) Limitations on the unlawful act doctrine
a. Proximate cause
*applies only when the crime committed is the proximate cause of the death.
b. Regulatory Offenses
*Some jurisdictions limit the unlawful act doctrine to offenses that are malum in se, rather than malum prohibitum misdemeanors.  Others don’t.
c. Dangerousness
*Another approach to limit the doctrine to misdemeanors that rise to the level of criminal negligence.  – Underlying conduct marked disregard for safety of others.
6) Notes on Statutory Reform of the Felony-Murder Rule
*England abolished the felony murder rule in 1959.  US still has it, but has qualified it in a number of ways:  1. In PA, only certain especially dangerous felonies – rape, arson, burglary, kidnapping etc. – only ones on which a first-degree felony murder charge, others second degree.  2.  Some felonies – rape, arson, burglary, kidnapping, robbery – count, everything else gets manslaughter. (IN)  3. Require that a killing in the course of the felony be otherwise culpable before constituting murder.  (Del, TX)
7) Notes on Judicial Reform
i) Abolition
*Michigan supreme court abolishes the felony murder rule on the grounds that the proper mens rea for murder doesn’t exist.  Murder committed in perpetration of specific felonies will be bumped up to first degree.  People v. Aaron
ii) Statutory interpretations
*some states follow a little, but don’t go as far.
iii) Constitutional issues
*Argument that violates constitutional prohibition of cruel and unusual punishment.  CA supreme court says that in order to comply, sentencing court needs to consider whether the first degree penalty is disproportionate to the culpability of the defendant.
8) Notes on Judicial Limitations
*Most judicial involvement in the felony murder rule has been to limit its reach.  Three of the most important:  the inherently dangerous felony; merger doctrine; killings not in furtherance.
(b) The Inherently Dangerous-Felony Limitation
1) People v. Philips





p.459
Only such felonies as are in themselves ‘inherently dangerous to human life’ can support the application of the felony murder rule.  In assessing such peril to human life inherent in any given felony, we look to the elements of the felony in the abstract.  Fraud doesn’t count.  In an absence of a finding that defendant subjectively appreciated the peril to which his conduct exposed the girl, we cannot determine that he acted with conscious disregard for life.
[Doctor doesn’t recommend surgery for child’s eye cancer, and instead promotes own hokey treatment, kid dies.]
2) People v. Satchell





p.462
The felony of possessing a concealable weapon by an ex-felon was not a ‘felony inherently dangerous to human life.’  Assess the felony in the abstract.

[convicted felon kills someone with a sawed off shotgun in a street fight. Felony for a convicted felon to possess a concealable weapon.]
3) Notes and Questions
i) Question
ii) People v. Henderson
*Unlawful restraint of another does not necessarily involve the requisite danger to human life for a felony murder conviction, and that statutory factors elevating the offense to a felony do not all involve conduct that is life endangering.  (CA 1977)
4) People v. Stewart





p.464
Charged with second degree felony murder – child had been killed during the commission of an inherently dangerous felony – wrongfully permitting a child to be a habitual sufferer.  RI supreme court rejects the CA approach to consider the elements of the felony in the abstract, and instead says to look at the facts and circumstances of the particular case to determine if the felony was inherently dangerous in the manner and the circumstance in which it was committed.
[Stewart goes on a crack binge, doesn’t care for her baby, who dies.]
5) Note on Drug Distribution as a Dangerous Felony
*Some courts count felony drug distribution as a dangerous felony (VA), some don’t (KS, MN, PA, TN).
(c) The Merger Doctrine
1) People v. Smith





p.466
Felony murder is inapplicable to felonies that are an integral part of and included in fact within the homicide.  An unlawful killing is second degree murder if it occurs during the commission of a felony inherently dangerous to human life, such as felony child abuse.  But, on the facts of this case, the crime of felony child abuse was an integral part of and included in fact within the homicide (child neglect might not be), and hence merged into the latter.  

[Smith beats her child to death, convicted of felony child abuse]
2) Notes and Questions
i) Burglary and Merger
*Some states (NY, not CA) that burglary based on an intent to assault will support a felony murder conviction, even though a similar assault won’t without entry into a building or room.  Because – more dangerous, victim more likely to resist, harder to escape.
ii) The unraveling of the doctrine in California
*CA all screwed up, kind of reinstates the felony murder rule, and takes away the merger doctrine for extra dangerous felonies.  People v. Hansen (CA, 1994)
(d) Killings not ‘in furtherance’ of the felony
1) State v. Canola
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In order to convict for felony murder, the killing must have been done by the defendant or by an accomplice or confederate or by one acting in furtherance of the felonious undertaking.

[Guys rob a store, the victim of the robbery shoots one of the robbers.  Are the others liable under the felony murder rule - no]
2) Notes
*Courts draw a distinction between who does the killing and who is killed.
i) Who does the killing
*Two theories:  1. Agency theory – the identity of the actual killer becomes a central issue; only if the act of killing is done by a co-felon or someone acting in concert with a co-felon will the felony murder rule be applicable.  2. Proximate cause – the central issue is whether the killing, no matter by whose hand, is within the foreseeable risk of the commission of the felony.

*States shifting more to proximate cause – because more accurately reflects the mens rea of the criminal
ii) Killings not in furtherance of the felony
*Sometimes if the killing is done by one of the felons, but isn’t in furtherance of the felony (woman raped, then killed by one of the guys, United States v. Heinlein), still counts under felony-murder.
iii) Who is killed
*Some states exclude other felons from the felony murder rule when one of their cohorts is killed
a. Agency and proximate cause theories
*Under proximate cause, probably hold the other felons liable, but under agency probably not.
b. Justifiable homicide
*If felon is killed by a policeman – it’s lawful conduct by the policeman, so how can anyone be charged with murder?
c. Protecting the innocent 
*Statute designed to protect the innocent, not the felons/part of the team.  Felony murder for co-felons doesn’t help that much.
5. Related Problems
i. Causation
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*Where a particular result of a defendant’s conduct is a necessary element of the crime charged, problem of whether the defendant’s act caused the result.   
(a) Foreseeability and Coincidence
1) People v. Acosta
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In determining whether actions were a proximate cause:  1. was the defendant’s act an actual cause of the victims injury – a but for cause.  2. whether the death was foreseeable  3. whether consciously disregarded the risk.  ‘The standard should be simply stated, exclude extraordinary results, and allow the trier of fact to determine the issue on the particular facts of the case using the ‘common sense of the common man as to common things.’  Found proximate cause, not disregard of risk.

[dude steals a car, in the resulting highway chase, two police helicopters following collide, killing the occupants.]
2) Questions
3) People v. Arzon
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It is not necessary that the ultimate harm be intended by the actor.  It will suffice if it can be said beyond a reasonable doubt…that the ultimate harm is something which should have been foreseen as being reasonably related to the acts of the accused.  An obscure or merely probable connection isn’t enough, and conduct doesn’t have to be the sole and exclusive factor.

[sets fire to a couch in an abandoned building, which combines with another fire, kills a firefighter.  Charged with 2nd deg. murder]
4) People v. Warner-Lambert Co.
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The defendant’s actions must be a sufficiently direct cause of the ensuing death before there can be any imposition of criminal liability.

[Charged with 2nd degree manslaughter for explosive chewing gum dust in factory – no proof of what triggered the explosion]
5) Notes on Foreseeability
i) The Specific Causal Mechanisms
*Why Warner-Lambert sucks – why should have to show the specific cause, when all the evidence is in shreds.  Created a condition that should have foreseen.
a. Probability
*In favor of the foreseeability standard – ‘the key concept in proximate cause analysis is probability – probability as it would be understood by ordinary persons antecedent to the event, with no special access to information about the facts of the event.  Problem of there being many different ways to describe a situation so as to make the harm more or less foreseeable.
ii) Vulnerability of the Victim
a. People v. Stamp
One where the robbery victim dies of a heart attack.  Eggshell skull.
b. State v. Lane
Punches drunk, who dies of brain swelling after medical ok.  Eggshell skull when victim causes own condition? (yes.) 
iii) Is Medical Malpractice Foreseeable?
a. M. Hale, Pleas of the Crown
*Ye olde English – if the wound isn’t mortal, but the person dies of the medicine.
b. Regina v. Cheshire
*If at the time of the death the original wound is still an operating cause and a substantial cause, then the death can properly be said to be the result of the wound
c. Hall v. State
*Mostly initial assailant still liable even if significant medical malpractice.

*A person who inflicts a serious wound upon another, calculated to endanger or destroy his life will not be relieved of responsibility, even though unskilled or improper medical treatment aggravates the wound and contributes to the death.
d. State v. Shabazz
*No sound reason why a defendant who has committed a homicidal act should escape criminal liability simply because the hospital contributed to his death.
e. United States v. Main
*Risk of medical malpractice/lack of medical attention created by defendant a question for the jury.
6) Note on Omissions as Causes
*Courts are uniformly willing to treat an omission as the legal cause of a result in situations where there is a duty to act.
(b) Model Penal Code
1) Note on Statutory Standards
*Most state codes include no specific rules for determining causation

*In evaluating causation standards, think about: 1. What difference will it make, in terms of whether the defendant’s conduct is punishable at all or in terms of the severity of the punishment, if the defendant’s conduct is held to be the cause of the result.  2. What’s the reason for the difference in liability or severity of punishment?
2) Notes on Transferred Intent
*If a person intends to kill one person and accidentally kills another, the murderer is on the hook – her intent to kill one transfers to the other she killed.
ii. Death Penalty
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(a) The Current Context
*Started killing people again in1977, pace of executions increased, public support remains high.
(b) Policy Considerations
1) Deterrence
i) Thorsten Sellin, The Death Penalty
*Looking at empirical studies, death penalty has no deterrent effect.
ii) Ernest Van Den Haag
*Lack of evidence for deterrence not necessarily a lack of deterrence.  Evidence comparing states faulty because will exercise a more general, vague, hard to detect deterrent effect.
iii) Hugo Bedau
*Van Den Haag is useless, should look at other factors than severity for deterrent effect such as reliability, response time etc.
iv) Note on the Erlich Study
*Erlich study finds correlation between increase in execution risk and decrease in homicide rate.  Each execution saves eight lives.

*Criticized on grounds that:
v) Richard Lempert
*Erlich:  deterrent effects of the probability of execution given conviction are dwarfed by the deterrent effects of the probability of conviction given arrest.

*Issue is not whether executions deter, but whether they deter more than prison for life sentences.  Study doesn’t show.
a. Note – William Bailey & Ruth Peterson:
*Argue that death penalty encourages homicide because brutalizes society.

*Evidence contrary to deterrence theory, and brutalization theory.

*Confirmed by a New York Times study.
2) Error, Irrevocability and Inequality
i) Hugo Bedau – Innocence and the Death Penalty
*Biggest argument against death penalty that lots of people on death row have convictions overturned and are freed.

*Reviews on appeal and habeas corpus are not meaningful, poor representation in the first place.  No de novo review, just procedural.
ii) Ernest Van Den Haag – Punishing Criminals
*Some innocents are going to die, but the benefits, including justice outweigh the couple of unlucky dead ones.

*If innocent future victims are saved by the death penalty, then it should be maintained, on justice grounds.
iii) Notes
a. The Paradox of Close Scrutiny
*Push to solve especially brutal crimes quickly, often poor representation
b. Recent Developments
*DNA testing shows some on death row to be factually innocent, but often states will not allow new testing on old evidence.
*Some say that the recent exonerations show that the justice system is working, show care before killing.
c. Counsel
*Often poor council, lack of funding to protect poor people.
d. Racial Discrimination
*studies that racial discrimination plays a big part in who gets convicted and receives the death penalty.
3) The Sanctity of Human Life
i) Ramsey Clark – Statement
*Life is an end in itself, executions cheapen it.
ii) Ernest Van Den Haag – Punishing Criminals
*Abolishing the death penalty will make us look like we have lost our nerve, and are weak.  If life is to be valued, should know that anybody who takes it will forfeit her own.
iii) Notes and Questions
*Strict eye-for-eye punishment system will cause those with valid excuses to be put to death.
(c) Constitutional Limitations
1) Introductory Note
*Constitutional attacks on death penalty focus on due process and cruel and unusual punishment.
i) Procedural Due Process
* Supreme Court, McGautha v. California “Committing to the untrammeled discretion to the jury the power to pronounce life or death is not offensive to anything in the constitution.”  Death penalty can be discretion of judge and jury without standards to guide under due process.
ii) Cruel and Unusual Punishment
*Supreme Court, Furman v. Georgia – per curiam, no majority reasoning, lots of different reasons.  Can’t inflict the death penalty freakishly or wantonly.
2) Gregg v. Georgia
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1976 Death penalty doesn’t invariably violate the Constitution.  *When deciding whether a punishment is cruel and unusual, make sure punishment is not excessive, by looking at 1. must not involve the unnecessary and wanton infliction of pain 2. must not be grossly out of proportion to the severity of the crime.  Presume validity of punishment.  American people consider death penalty appropriate and necessary.  

*Whether it comports with human dignity:  Serves purposes of retribution (express society’s moral outrage) and deterrence (studies inconclusive).  Death penalty not disproportionate to crime of murder.  

*In Georgia, Jury can look at anything as a mitigating circumstance, but has to find a statutory aggravating to bump up to death penalty.  Just because opportunities for discretion down, doesn’t mean that arbitrary or capricious.
[Convicted of two counts of armed robbery and two counts of murder, sentenced to death for the murders.]
3) Notes
i) Mandatory Death Penalty Statutes
*Supreme Court, Woodson v. North Carolina, 1976, mandatory death sentence for and first-degree murder violates 8th amendment because: inconsistent with contemporary standards of decency; fail to provide standards that will effectively guide the jury; fundamental respect for human dignity requires particularized consideration of relevant aspects of character and record of each convicted defendant.

*Sumner v. Shuman, 1987, Supreme court says no mandatory death sentence -  Shuman kills fellow prisoner while serving life without parole.
ii) Other Guided-Discretion Statutes
a. Jurek v. Texas
*1976, asks questions of jury, if jury says yes (probability of continuing threat to society etc), then must impose death penalty.  Court says OK, because makes sure death penalty not wantonly or freakishly imposed.  Overruled by Penry v. Lynaugh.
b. Lockett v. Ohio
*1978 Statute requires imposing death penalty in certain aggravated circumstances, unless a certain narrow range of exceptions.  Supreme court strikes down.  Need to be able to consider, as a mitigating factor, aspects of defendant’s character or record.
c. Eddings v. Oklahoma
*1982 Background can’t be ruled irrelevant, sentencer has to give some consideration to it.
d. Skipper v. South Carolina
*1986 Impermissible to exclude evidence of defendant’s good behavior in jail while awaiting trial
e. Penry v. Lynaugh
*1989 Texas scheme that requires death penalty if jury says yes to certain questions unconstitutional, because doesn’t allow to take into consideration mental retardation.  Prevents ‘reasoned moral response.’
f. Graham v. Collins
*1993 Limits scope of Penry – evidence of youth, character admitted at trial, so goes into consideration of whether continuing threat, already mitigating evidence, so Penry not violated.
iii) Crimes Other Than Intentional Murder
a. Coker v. Georgia
*1977 No death penalty for rape.  “Grossly disproportionate.”

b. Enmund v. Florida
*1982 No death penalty for a defendant who doesn’t himself kill, attempt to kill, or intend that a killing take place of that lethal force will be employed.
c. Tison v. Arizona
*1987 Major participation in the felony committed, combined with reckless indifference to human life is sufficient to impose death penalty.  Brothers help father break out, father kills captives while brothers looking for water.
iv) Callins v. Collins
*1994 Justice Blackmun says death penalty no good.  Fails to be reliable, fair and consistent because of possibility of error.  Qualitatively different.
v) Questions
a. Interpreting the Constitutional Text
b. Reconciling the Requirements of Consistency and Individualization
*Tension between Furman (unguided mitigation not OK) and Lockett (guided discretion not OK)
4) McClesky v. Kemp
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*Whether a complex statistical study indicating a risk that racial considerations enter into capital sentencing determinations makes death penalty sentences unconstitutional.  Study shows that killing white people more harshly punished, especially if killer is black.    

*4th to show violates equal protection, have to show the existence of purposeful discrimination, and that decision-makers acted with discriminatory purpose in this case.  Have to show that acted in part because of adverse effects on a specific group.

*8th – Baldus study doesn’t prove that racial considerations entered into capital sentencing decisions.  Discretion necessary to criminal justice proceedings.

*Pandora’s box – could be applied to whole criminal justice system.  Should be addressed by legislature.
*Dissent – says proof that discrimination in this case not needed, look at risk of imposition of discriminatory factors.  Here evidence points to.
5) Notes
i) Racial Discrimination
*Some effort by congress to pass bill saying that states have to show that death penalty racially neutral.  Gets shot down.
ii) Gender Discrimination with Respect to Defendants
*Women tend to get the death penalty less often, more lenient.  Maybe not a good thing, not held to same standards of personal responsibility as men.
iii) Gender Discrimination with Respect to Victims
*Stranger homicides tend to be aggravated, and eligible for the death penalty.  Most killing of women done by people the victim knew, and therefore not eligible for the death penalty.  Domestic crimes.
iv) Assessing the Constitutional Doctrines
*Death penalty seems to be highly regulated but isn’t, making people more deferent than they should be.
B. Sex Crimes







NYPL Art. 130
Mod. Pen. Code Art. 213
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1. NYPL Art. 130 – Sex Offenses p.86
2. Mod. Pen. Code Art. 213
3. Rape
*Rape law is changing a lot.  Look at nature of targeted behavior, kinds of harm it causes, social dynamics underlying.
i. Perspectives
(a) Margaret Gordon, Stephanie Rigger – The Female Fear
*Women are held responsible for avoiding rape, and are blamed when victims of it.  Underestimate extent of rape, usually happens from someone the victim knows.  Social norms condone violence against women, aggressive males.
1) Notes
i) Attempts to Estimate Frequency
*Wildly divergent numbers, depends in part on the definition of rape the study uses.
ii) Sexual Coercion
*Cases in which the aggressor uses social position or power over victim to coerce sex.
iii) Male Sexual Aggression
*Women are constantly pressured, in lots of ways which makes them feel dirty and vulnerable.  [riiiiiiight.]
iv) Nature of the Harm
*look at harm as violent assault, like getting beat up, or unwarranted sexual intrusion, which is different.  Makes men unable to understand why rape is differently damaging than just an assault.
v) Underlying Attitudes
*Underlying attitudes about sex changing lots, affect the law.
ii. Statutory Frameworks
(a) Introductory Note
*Used to be ‘carnal knowledge of a woman without her will.’
*Changing in terms of: gender specific nature of crime; labeling of offense as ‘rape’; degree of force/resistance required; need to differentiate between degrees of the offense; exemption for men who rape their wives.   
(b) California Penal Code, Title 9 (1956)
*Sexual intercourse with woman not wife.  Has to resist and be overcome by force or violence, or threat of great and immediate bodily harm
(c) Model Penal Code (1962) p.1082
*Similar to CA code, less severe if woman knows or if they have done it before.
(d) California Penal Code, Title 9 (1999)
*No mention of spouse, gender.  Threat to retaliate in future counts.
(e) New York Penal Law (1999)
*Gender neutral in some parts.  Rape in first degree requires man to woman.
(f) Wisconsin Statutes
*Gender neutral.  Marriage not a bar to prosecution.
iii. Actus Reus
(a) Force, Nonconsent, and Resistance
1) State v. Rusk
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Question of how much resistance is required.  Reasonableness of victim’s fear a question for the jury.  Lack of consent generally established through proof of resistance or by proof that victim failed to resist because of fear.  Degree of fear “a fear of death or serious bodily harm, or a fear so extreme as to preclude resistance, or which would well nigh render her mind incapable of continuing to resist.”  Needs to be reasonably grounded.
[gives ride to house, he takes keys, puts hands on throat.  Trial court finds guilty of 2nd degree rape, Ct. of Special appeals overturns, MD supreme court reverses, reinstates guilty verdict.]
2) Elizabeth Stanko – Intimate Intrusions
*Women consider behavior threatening that men don’t, because men do it all the time.
3) Notes on Force and Resistance
i) The Force Requirement
*Most contemporary state statutes continue to specify that absent special circumstances, a conviction of rape requires proof of intercourse committed by force or forcible compulsion.
ii) The Resistance Requirement
a. Current Law
*Some states require resistance at different levels, but all consider resistance highly probative of whether consent was given.
b. Policy Concerns
*California gets rid of resistance requirement because some women just freeze when threatened, and that sometimes to resist is just to risk getting the crap beaten out of you as well.
*Although other studies say that resisting rape doesn’t increase the risk for serious bodily injury or death.
c. Reasonable requirement
*Whether the woman offered reasonable resistance displaced by the question whether the victim reasonably feared serious bodily harm
iii) The Requirement of “reasonable” apprehension
*People v. Warren – 1983 huge dude grabs tiny woman off bike path and has sex in the woods.  Courts say she should have resisted, so its not rape.
4) Notes on Coercion and Duress
i) Implicit Threats
*State v. Alston – woman gets out of abusive relationship, he comes back, and has sex with her.  She doesn’t consent, but doesn’t fight, so it’s not rape
a. Susan Estrich – Real Rape
*Should be rape.  Shouldn’t define force by actual fighting, beaten women programmed to acquiesce so as not to hurt.
b. Vivian Berger – Not So Simple Rape
*Don’t want law to patronize women by taking away their agency as capable moral beings to say no.  Overprotection risks enfeebling women.
ii) Nonphysical Threats
a. State v. Thompson
*1990 – High school principal threatens non-graduation.  Dismiss sexual assault charges.  Victim must be compelled to submit by force or by threat of imminent death, bodily injury, or kidnapping.  Force is physical compulsion.  Intimidation doesn’t count.
b. Commonwealth v. Mlinarich
*1985 – threatens to bring back to detention home if doesn’t comply.  Doesn’t count as forcible compulsion.  Require actual physical compulsion.
iii) Solutions to the Problem of Nonphysical Threats
a. Observations
*Primary purpose of law against rape not physical protection, but freedom of sexual expression.  Economic harms and threats just as bad, should start looking at as rape.
b. MPC
*Allow conviction for ‘gross sexual imposition’ when submission compelled by threat of force or by a threat that would prevent resistance by a woman of ordinary resolution.’  Problems of destitute widow.

c. Position of Authority
*Some states allow conviction through duress or position of authority with similar results
d. Commonwealth v. Rhodes
*1986 – extend forcible compulsion to include physical, moral, psychological or intellectual force.
iv) Problem
a. State v. Lovely
*1984 – Man takes in drifter, gives job, room in house, then threatens to boot him unless will have sex.  NH statute makes a felony to coerce submission to sexual penetration by threatening to retaliate against the victim.  Court upholds conviction.
b. Schulhofer
*Should be able to make choices based on sex in shaping personal relationships.  Need the freedom to move on when needs not fulfilled.  Depends on whether threat to withhold assistance violates rights of other person.
c. Martha Chamallas
*Refusal to recognize economically coerced rape allows men to dominate.  Not essentially different whether threat comes from employer or lover.
d. David Bryden
*Men use economic superiority to gain a sexual advantage.  Women use sexual superiority to gain an economic advantage.  So what?
5) Notes on Eliminating the Force Requirement
*Sex usually involves some sort of force anyway.  Should that be enough to count as the force requirement in a rape conviction?
6) State in the Interest of M.T.S.
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Whether the element of physical force is met simply by an act of non-consensual penetration involving no more force than necessary to accomplish that result.  Yes.  The victim is no longer required to resist and therefore need not have said or done anything in order for the sexual penetration to be unlawful.  Any act of sexual penetration engaged in by the defendant without the affirmative and freely given permission of the victim to the specific act of penetration constitutes the offense of sexual assault.

[lives with girl, comes up at night, has sex]
7) Notes
i) Policy Concerns
*Maybe extrinsic force is important to mark a line between force and permissible seduction.
ii) Statutory Reform
*Some states make nonconsentual intercourse criminal in the absence of any force or threat.
a. Wisconsin
*Third degree sexual assault is ‘without the consent of that person.’
b. Florida
*Second degree felony ‘nonconsentual penetration without using force’
iii) What is Nonconsent? 
*Traditionally physical resistance, but now verbal resistance.  In some states (WI), only affirmative permission.
a. Douglas Husak and George Thomas
*Lots of women say ‘no’ when they mean ‘yes.’  Social convention makes all this tricky.
b. Vivian Berger
*No means no, but the jury has to believe it.
c. Stephen Schulhofer
*Nonconsent is simply anything that is not positive consent, anything that is not an affirmative, crystallized expression of willingness.
iv) The Meaning of Affirmative Consent
iv. Mens Rea
1) Commonwealth v. Sherry
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Whether a reasonable good faith mistake of fact as to the fact of consent is a defense to the crime of rape.  No. The essence of the offense of rape is lack of consent on the part of the victim…When a woman says ‘no’ to someone, any implication other than a manifestation of non-consent that might arise in that person’s psyche is legally irrelevant, and thus no defense.

[Doctors take nurse to one of their houses and have sex.]
2) Commonwealth v. Fischer




p.354
Whether mistake of fact is a defense in rape cases.  The element of the defendant’s belief as to the victim’s state of mind is irrelevant.

[College kids in dorm, had sex before, next encounter different accounts, maybe forced oral sex.]
3) Notes on Mistake as to Consent
i) Strict Liability?
*Commonwealth v. Ascolillo 1989 – honest and reasonable mistake as to consent is not a defense to rape in Mass.
ii) Recklessness or only Negligence?
*Most recent American cases permit a mistake defense, but only when the defendant’s error as to consent is honest and reasonable.

*English courts say the prohibited act is non-consensual intercourse, and if don’t intend to commit non-consensual intercourse then that negates the mens rea.  Can’t intend to commit something, and then create a defense of honest belief or mistake, because isn’t a crime in the first place.

*Some courts require proof of recklessness, worried that since don’t require the woman to fight, greater chance of man making a mistake, so should shift focus to defendant’s understanding of the circumstances.
iii) The Practical Effect of a Negligence Standard
*Should look at what mean by consent, not whether defendant made a mistake.
iv) Limiting the Reasonable Mistake Defense
*Tyson v. State 1993 – swearing contest.  Can’t have a mistake of fact charge when simply two conflicting stories.
v) Victim Consent in Other Crimes
a. State v. Kelly
*1985 – lack of consent – contractor takes out mantelpieces from abandoned house, with what he believes is permission from owner.  Can’t be liable for larceny.
vi) Applying the Reasonableness Standard
*What factors should determine whether a man’s mistake about consent was reasonable?
a. Robin Weiner
*What women would perceive as a reasonable female expression of non-consent may not be interpreted by men as nonconsent, making the reasonable interpretation different in relation to men and women.
vii) Questions
a. Douglas Husak and George Thomas
*if reformers succeed in restricting or eliminating the mistake of fact defense, some men will be convicted of rape even though they had reason to believe that consent had been given.
b. Catherine A. ‘Overblown Posturing’ MacKinnon
*Men are systematically conditioned not to notice what women want.  Need to ask to whom the belief is reasonable and why, because different when look at men and women.
4) Note on the impact of reform
*Reform efforts have had little impact on rape reporting, processing of complaints and conviction rates.  May be because of wide discretion of prosecutors who use old norms to guide processing of cases.
VI. Anticipatory Crimes
A. Attempt
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NYPL Art. 110
i. NYPL Art. 110 p.71
ii. Introduction
*Statutory definitions of the crime are usually minimal

*At common law attempts were misdemeanors, now they are usually a reduced factor of the punishment for the completed crime

*Justification for the usual grading of attempt is the relationship of the harm to the degree of punishment.
(a) James Fitzjames Stephen – A History of the Criminal Law
*In two attempts, with one successful, punishment for the successful one because deterrence the same, and gratifies public feeling.
(b) H. L. A. Hart – The Morality of the Criminal Law
*No principled reason to treat actors differently who have behaved with the same moral culpability
(c) Stephen Schulhofer – Attempt
*Best reason for treating attempt differently that community resentment and demand for punishment not as big, but doesn’t reflect moral culpability
(d) Model Penal Code
*Attempt, solicitation and conspiracy are crimes of the same grade and degree as the most serious offence which is attempted or solicited or which is an object of the conspiracy.
(e) Model Penal Code and Commentaries
*If look at the need for corrective sanction or antisocial behavior, not much difference in the need for punishment for the attempt or the completed crime.  Makes a difference for general deterrent purposes.
1) Note
iii. Mens Rea
1) Smallwood v. State
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The required intent in the crimes of assault with intent to murder and attempted murder is the specific intent to murder.  An intent to kill may be proved by circumstantial evidence, such as the use of a deadly weapon directed at a vital part of the human body.  Can infer that one intends the natural and probable consequences of one’s act.  Transmitting HIV is not a consequence with a high enough probability of occurrence.  

[HIV positive rapist charged with attempted murder]
2) Notes and Questions
i) The Intent Requirement
*An attempt requires a purpose to produce the proscribed result, even when recklessness or some lesser mens rea would suffice for conviction of the completed offense.  

*So, Jones v. State shot into a house full of people – convicted of murder for the one killed, but acquitted of attempted murder for the ones he wounded.

*Attempted murder requires a specific intent to kill, but it is sufficient for murder that defendant engages in conduct knowing of a high probability that in doing so he will kill someone.
ii) Strict Liability
*In general, specific intent is not required where the object crime imposes strict liability.  So, trying to truck illegal aliens over the border – strict liability – even if didn’t intend to, can still attempt.
iii) Why Specific Intent?
*Reasons for requiring specific intent instead of say, recklessness or negligence: 1. linguistic – to attempt something is to try and accomplish it, and one can’t try if one doesn’t intend to succeed. 2. Moral – one who intends to commit a criminal harm is morally more blameworthy 3. Utilitarian – the importance of the intent is not to show that the act was wicked, but that it was likely to be followed by harmful consequences.

*Can have attempted reckless manslaughter – at least in CO – the necessary potential for future harm is present not only in cases of intentional conduct but also when the defendant knows that the prohibited result is practically certain to occur or when he recklessly disregards a substantial risk.   People v. Thomas
iv) Attempted Felony-Murder?
*Most states reject concept of attempted felony murder.  Gets ridiculous, can convict for attempted murder when non-fatal heart attack in course of robbery.
v) Attempted Manslaughter?
*State v. Holbron – requirement of specific intent means that there can be no crime of attempted (involuntary) manslaughter, although widely accepted that there is a crime of attempted (voluntary) manslaughter.  Because the essence of involuntary manslaughter that done recklessly, not intentionally.
vi) Meaning of Specific Intent
*Specific intent requirement broadly accepted, but problematic as to what counts.
a. Intent and Knowledge
*Say, HIV+, have unprotected sex and lie about status.  May be enough to establish an intent to kill - difference between purpose and knowledge.  [??? p.562]
b. Probabilities
*How do the probabilities of the action causing death bear on the presence of intent?  The required mens rea is satisfied if the defendant acts ‘with the purpose of causing or with the belief that his conduct will cause’ the prohibited result.  MPC 5.01(1)(b)
c. Conditional Intent
*In general conditional intent qualifies as an intent.  Might count for attempt too.  (Put gun to head, say if don’t hand over wallet will shoot.  Attempted robbery, but attempted murder too?)
vii) Attendant Circumstances
*Does the specific intent requirement extend to the attendant circumstances that may be necessary elements of the attempted crime?
a. Regina v. Khan
*Charged with attempted rape.  “The intent of the defendant is precisely the same in rape and attempted rape and the mens rea is identical, namely an intention to have intercourse plus a knowledge of or recklessness as to the woman’s absence of consent.”
b. Commonwealth v. Dunne
*Convicted of assault with intent to commit statutory rape, but didn’t know her age.  How can a person be convicted of attempting to do what she is unaware of doing?
c. Model Penal Code 
*With respect to the age of the victim, it is sufficient if he acts ‘with the kind of culpability otherwise required for the commission of the crime.’  Mistake as to age irrelevant with respect to attempt.
iv. Preparation versus Attempt
i) King v. Barker
Distinction between acts of attempt and acts of preparing – between acts which are, and acts which are not, too remote to constitute a criminal attempt.  Eagleton test (no good) – in order to constitute a criminal attempt, as opposed to mere preparation, the accused must have taken the last step which he was able to take along the road of his criminal intent.  He must have done all that he intended to do and was able to do for the purpose of effectuating his criminal purpose.  New test:  The completion or attempted completion of one of a series of acts intended by a man to result in killing is an attempt to murder, even though the completed act would not, unless followed by other acts, result in killing. 
2) People v. Rizzo
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Law:  ‘an act done with intent to commit a crime, and tending but failing to effect its commission is an attempt to commit the crime.  Tending – only those acts which are so near to the crime’s accomplishment that in all reasonable probability the crime itself would have been committed, but for timely interference.  The act or acts must come or advance very near to the accomplishment of the intended crime.  So, not guilty.
[Go driving around with the supplies to rob a guy of payroll, never find him, wasn’t in building waiting in front of.]
3) Notes
i) The Dangerous Proximity Test
*The Rizzo test is still good in NY.  Attempt must be that the defendant engage in conduct ‘which tends to effect the commission of the crime.’
ii) Proximity Evaluated
*If know that the person really intended to go through with the crime they are planning, why not punish them before they get really close to the commission?

*In attempt the party is being punished for her intention, and proximity is a way of making sure the person intends to go through with it.
4) Note on the Interaction Between Proximity and Abandonment
*One reason why courts don’t want to make attempt earlier is to give defendants a chance to change their mind.  Opportunity lost when cross threshold of criminality, even if they abandon their plan after the attempt, and prevent the harm from happening.
*Sometimes abandonment is a complete defense, where its not, the threshold tends to be really close to the crime itself.
i) People v. Johnston
Robs convenience store, then decides against it, tells clerk to forget it, leaves without taking money.  Still an attempt.
ii) People v. McNeal
Attempted rape – takes girl at knifepoint, but she talks him out of it.
5) United States v. Jackson




p.575
For attempt:  An act must be a substantial step in a course of conduct designed to accomplish a criminal result, and that it be strongly corroborative of criminal purpose in order for it to constitute such a substantial step.  Shifts emphasis to what the actor has already done, from what remains to be done.

[Bunch of people prepare to rob a bank – rope guns tape in trunk.  Crosses line to attempt]
6) Note on Statutory Reform
*Roughly half the states and 2/3 of the federal circuits now use a ‘substantial step’ test comparable to that of the MPC.
7) Problems
i) United States v. Harper
No attempt because – never made a move toward the victims or the Bank to accomplish the criminal portion of their intended mission – had not taken a step of such substantiality that, unless frustrated, the crime would have occurred.

[wait in a car, create a ‘bill trap’ in the ATM, maybe plan to rob technician]
ii) United States v. Mandujano
iii) United States v. Joyce
Preliminary discussion to buy cocaine that breaks down not an attempt to buy.  Other courts disagree.
8) State v. Davis







p.581
Mere solicitation unaccompanied by an act moving directly toward the commission of the intended crime is not an overt act constituting an element of the crime of attempt.  This was a mere act of preparation

[Woman hires hit man to kill husband, pays him]
i) United States v. Church
Church’s hiring, detailed planning, payment constitutes a substantial step toward commission of a crime.

[Army guy hires hit man to kill estranged wife, pays him]
9) Note
*Old approach to make punishment commensurate with harm.  Current approach to make punishment levels generally the same for solicitations, attempts and completed offenses, based on the badness of the actor, not the fortuitousness of the results.
10) Notes on Solicitation
i) Solicitation as an attempt
*Courts split on whether solicitation counts as attempt.
ii) Solicitation as an independent crime
*At common law, inciting or soliciting another to commit a crime was a crime in itself, independent of other offenses.  Didn’t exist for a long time in American statutes, coming back now.
iii) Free speech
*Sometimes solicitation of a crime may be protected under free speech
2. Other Anticipatory Crimes




pp. 572-75
NYPL Art. 100 §§ 120.14; 120.20
i. NYPL Art. 100 § 120.14
ii. NYPL Art. 100 § 120.20
iii. Note on Substantive Crimes of Preparation
*Lots of inchoate substantive crimes that don’t require resort to the law of attempt with its various restrictions.  Include solicitation and conspiracy, as well as burglary and assault.
(a) Burglary
*Common law defined as breaking and entering a dwelling of another at night with the intent to commit some felony inside.

*Under some statutes only entry is required, in day as well as night, into any structure, with intent to commit any crime.  People v. Salemme – enter with intent to commit securities fraud.
(b) Assault
*Sometimes defined as the infliction of harm upon another (battery), but more often as an attempt to commit a battery.  “An assault is an unlawful attempt, coupled with a present ability to commit a violent injury on the person of another.”  Defined more narrowly than the tort of assault.  A person who places another in fear of a battery, but doesn’t intend to carry out the attack, traditionally won’t be guilty of assault. 
(c) Modern Statutes
*Lots of instances where merely preparatory behavior defines as substantive.  So, possession of burglary tools.
(d) Policing Measures
*measures for dealing with persons who engage in suspicious activity not amounting to an attempt to commit a crime.  So, police being able to stop and detain a suspect in circumstances short of those justifying an arrest on probably cause.  Another, making it a crime to loiter or prowl.
(e) Stalking
*Criminalizes harassing conduct that serves to terrorize and torment another, or which may serve as a prelude to a violent attack.

*California the first in 1990, lots have followed since.  Definition on p.574.  Have to make a credible threat with intent to place that person in reasonable fear for his or her own safety…Course of conduct must be such as would cause a reasonable person to suffer substantial emotional distress, and must actually cause substantial emotional distress to the person.

1) Questions
*Worry that the laws are too vague.  Depends on whether the standard is a reasonable person, or the effect on the victim. 
3. Impossibility






pp. 585-94
NYPL 110.10
i. NYPL 110.10 p.71
ii. Impossibility 
1) People v. Jaffe
(1906)




p.585
One may be convicted of an attempt to commit a crime notwithstanding the existence of facts unknown to him which would have rendered the complete perpetration of the crime itself impossible.  Pickpocket example.  But, this offense requires knowledge, and you can’t have knowledge of something that isn’t true.  Can’t be convicted of attempting to buy stolen goods when the goods weren’t stolen.  “The very definition in that section of the offense of criminally receiving property makes it an essential element of the crime that the accused shall have known the property to have been stolen or wrongfully appropriated in such a manner as to constitute larceny.  No man can know that to be so which is not so in truth and in fact.’ LEGAL IMPOSSIBILITY
2) People v. Dlugash
 (1977)




p.587
MPC does away with factual/legal distinction, ‘a person is guilty of attempt when, with intent to commit a crime, he engages in conduct which tends to effect the commission of such crime.  Legal/factual impossibility no defense ‘if such crime could have been committed had the attendant circumstances been as such person believed them to be.  So, if believed was alive, then no defense that was actually dead.
[Dlugash shoots guy who was most likely already dead]
3) Notes on Impossibility 
i) Factual Impossibility
*When attempts misfire because of poor aim or the use of a defective or inadequate weapon, courts have traditionally classified the situation as factual impossibility and denied a defense.  State v. Smith – HIV+ inmate spitting on guard.
ii) Legal Impossibility
*Before statutes addressing, variety of positions.  All courts agree that there is a defense of legal impossibility when, unknown to the actor, what the actor had planned to do had not been made criminal. (voting at 19, when believe age is 21). But hard to distinguish between legal and factual impossibility – CA courts come out the other way on Jaffe.  
*Now, with the MPC, about 2/3 of states have revised their codes, and have rejected the impossibility defense entirely.

*Circuit courts split: 3rd – regardless of criminal intent, legal impossibility is a valid defense; 2nd – consistent with the MPC, attempt is established when the defendants’ actions would have constituted the completed crime if the surrounding circumstances were as they believed them to be; 5th – middle ground, the objective acts of the defendant, taken as a whole, strongly corroborate the required culpability for criminal attempt.
a. United States v. Berrigan
3rd circuit.  ‘Attempting to that which is not a crime is not attempting to commit a crime.’  Legal impossibility: intend to violate the law; intention to commit the physical act; performance of the intended physical act; the consequences of the physical act do not amount to a crime.

[priest sends what he thinks are secret letters from prison]
b. United States v. Oviedo
Court rejects distinction between legal and factual impossibility.  In order for a defendant to be guilty of a criminal attempt, the objective acts performed, without any reliance on the accompanying mens rea, mark the defendant’s conduct as criminal in nature.

[sells fake heroin to an undercover narc]
B. Questions
1. So, what’s the standard in the Modern Penal Code for ‘severe emotional disturbance’?  that is, from whose point of view is the disturbance to be judged from?  From the subjective viewpoint of the defendant, of from the viewpoint of a reasonable person in the defendant’s situation?
2. Is the rule in State v. Williams still hold?  Is all simple negligence that proximately causes the death of another bumped up to manslaughter?
3. How is Fleming different from Malone?  That is, why are they both in the case book, or is there some distinction, other than that malice does not require ill will towards the victim, that I am missing?
4. Still a little fuzzy on the factual/legal impossibility distinction.
VII. Joint Responsibility
A. Parties to a Crime




NYPL Arts. 20; 100; 115
1. NYPL 
i. Art. 20 
ii. Art. 100
iii. Art. 115
2. Generally





pp. 603-06
i. Accountability for the Acts of Others
(a) Introductory Notes
1) From Common Law to Statute
*Previously, in common law, distinct categories:  principal, first degree she is the actor, or perpetrator of the crime, second degree, she who is present, aiding and abetting the fact to be done;  accessory, not the chief actor, not present at its performance, but is some way concerned therein, can be an accessory before the fact – procure, counsel or command another to commit the crime, or after the fact – knowing a felony to have been committed, receives, relieves, comforts or assists the felon.

*Modern statutes simplify – apart from accessory after the fact, punishment the same for the three modes of complicity.  Not the case that accessories to crime can’t be convicted until their principal is convicted.  Not necessary for defendant to be charged with a particular form of complicity.  Older statutes, before the MPC abolish all distinctions between principals and accessories before the fact, requiring that all be treated as principals.
2) Conspiracy as a Doctrine of Complicity
*Generally, a criminal conspiracy is an agreement or combination by two or more persons to commit a crime.  A substantive crime in itself, but has the further consequence of making each of the coconspirators criminally responsible for the criminal acts of fellow conspirators committed in furtherance of the planned criminal enterprise, whether or not  those particular criminal acts were planed so long as they were reasonably foreseeable.
3) Punishment
*American law punishes accomplices the same as principals.  Posner says they can be punished the same, they don’t have to be.
4) The Theory of Complicity
i) Sanford Kadish
*Because we require people to be their own moral agents, we do not usually say that the actions of one person ‘cause’ another person to behave in a certain way.  That’s what complicity is for.

3. Mens Rea





pp. 606-09; 611-28
i. Introductory Note
*Two levels of mens rea for complicity: that required of the accomplice, and that required of the principal.  A true purpose, often called specific intent is generally required to hold a person liable as an accomplice; that is, he must actually intend his action to further the criminal action of the principal.  Run into problems for strict liability crimes, and for when the act is much worse than the accomplice intended.
ii. Actions of the Principal
1) Hicks v. United States
(1893)



p. 607
The acts or words of encouragement and abetting must have been used by the accused with the intention of encouraging and abetting (the murderer).  Where an accomplice is present for the purpose of aiding and abetting in a murder, but refrains from so aiding and abetting because it turned out not to be necessary for the accomplishment of the common purpose, he is equally guilty as if he had actively participated by words or acts of encouragement.

[Indian shoots white guy, other Indian found not guilty for encouraging and abetting the murder.]
2) State v. Gladstone





p.611
Need a nexus between the accused and the party whom he is charged with aiding and abetting in the commission of a crime.  No sign that Gladstone was working with the actual seller.  There is no aiding and abetting unless one in some sort associate himself with the venture, that he participate in it as in something that he wishes to bring about, that he seek by his action to make it succeed. 

[Dude told a narc who tried to buy pot off of him where to get some, and was charged with aiding and abetting]
3) Notes and Questions
i) Questions of Gladstone
*So, Gladstone was charged with aiding and abetting the sale of pot, not the purchasing of it.  Could he be charged with aiding and abetting the purchase? [probably didn’t do, because purchase is a much lower penalty than sale]
ii) MPC
*Same question as before:  should knowingly facilitating the commission of a crime be sufficient for complicity, absent a true purpose to advance the criminal end?

*MPC proposed that it was ok to convict for aiding and abetting without a true purpose to advance the criminal end – if the accessorial behavior substantially facilitates the commission of the crime and that it does so to the knowledge of the actor.

*Rejected by the ALI, MPC requires that the actor have ‘the purpose of promoting or facilitating the crime.’

*So, on one side, want to prevent crime, on the other, don’t want to extend the criminal law too much, and the inconvenience of making a merchant get into the business of his customers.  Don’t want to require people to actively stop crimes.
iii) Criminal Facilitation
*One response is to make a new crime, not as serious as aiding and abetting:  criminal facilitation which will be aid without a true purpose. P.614 def.  New York pioneers.
iv) United States v. Fountain
Posner says that purpose required to convict of lesser offenses, but that knowledge (of the purpose for which it would be used) sufficed to convict of major crimes.

[Prisoner provides another with a knife]
v) Different strands
*Not all jurisdictions require that an actual intention must exist in the accomplice.
4) People v. Luparello





p.615
Says the murder was an unplanned and unintended act of a co-conspirator and therefore Luparello was not complicit.  To be a principal of a crime, the aider and abettor must intend to commit the offense or to encourage or facilitate its commission.  Liability is extended to reach the actual crime committed rather than the planned or intended crime, on the policy that aiders and abettors should be responsible for the criminal harms they have naturally, probably and foreseeably put in motion.  Dissent: problem with the foreseeable test is that assesses the degree of culpability for that act not by his own mental state, but by the mental state of the perpetrator and or the circumstances of the crime.  So, if perpetrator drunk then guilty of voluntary manslaughter.  Violates proportionality. 
[Luparello asks friends to find the location of his ex-lover from another guy, who his friends end up killing.]
a. Roy v. United States
*Two competing policies:  hold people responsible for what they do;  and hold responsible for the criminal conduct they set into motion.  Test: an accessory is liable for any criminal act which in the ordinary course of things was the natural and probable consequence of the crime that he advised or commanded although such consequence may not have been intended by him.  Presupposes an outcome within a reasonably predictable range.  Not within the range.
[Roy sets up a purchase for Miller (informant) to buy a gun, but the seller, unplanned by Roy, robs the informant.  Roy charged with being an accomplice to armed robbery.]
5) Problem
6) Notes and Questions
i) State of the Law
*Natural and probable consequence is widely used, but controversial.
ii) Model Penal Code
*Holds that purpose is required for accomplice liability.  Requires the actor to have the purpose of promoting or facilitating the commission of the offense.  Liability shouldn’t be extended past shared purposes.
iii) Regina v. Hyde
Three beating one, who dies.  All three convicted of murder.  Any of the three who foresaw as a real possibility that one of the others would murder the victim could be found guilty of murder.  ‘Joint enterprise’ theory of accomplice liability.
iii. Attendant Circumstances
1) United States v. Xavier




p.621
Convicted of aiding and abetting possession of a firearm by a convicted felon.  Proof of knowledge, or reasonable cause to believe of an ex-felon’s status is a required element for conviction, as an aider and abettor. 

[Gives a gun to his brother (a felon) who shoots someone else]
2) Notes
i) Question
*No one may be convicted of aiding, abetting, counseling or procuring the commission of an offense unless, knowing all the essential facts which made what was done a crime, he intentionally aided, abetted, counseled or procured the acts of the principal offender.  So, no aiding and abetting a strict liability offense unless know that it’s a crime
ii) The MPC’s Waffle
*For complicity liability, purpose, as distinguished from mere knowledge, is required for the commission of the offense.  But deliberately vague as to whether applies to the attendant circumstance elements of the offense.  So, the actor must have a purpose with respect to the proscribed conduct, with her attitude towards the circumstances to be left to resolution by the courts.
iv. Results
1) State v. McVay






p.623
Can a person be convicted of being an accessory to manslaughter, which requires no premeditation.  Manslaughter is committed if an unintentional killing is occasioned by gross negligence in the doing of an act lawful in itself.  There is no inherent reason why, prior to the commission of such a crime, one may not aid, abet…the doing of the unlawful act or of the lawful act in a negligent manner.  
[build a boiler that explodes on a ship, killing people]
2) People v. Russell






p.624
Although can’t tell who dunnit, each of the defendants acted with the mental culpability required for commission of the crime, and that each ‘intentionally aided’ the defendant who fired the fatal shot.  Guilty of depraved indifference, requires proof that  defendant, under circumstances evincing a depraved indifference to human life, recklessly engaged in conduct creating a grave risk of death to another person, and thereby caused the death of another person.  The fact that the defendants set out to injure or kill one another does not rationally preclude a finding that they intentionally aided each other to engage in the mutual combat that caused Daly’s death.

[Gun battle, kills bystander, all charged with 2nd deg. Murder]
3) Notes
i) MPC
*One who aides or solicits another person to commit an offense is an accomplice of that person only if he or she acts ‘with the purpose of promoting or facilitating the commission of the offense.’ 

*when causing a particular result is an element of the offense, an accomplice in the conduct causing such result is an accomplice in the commission of the offense, if he acts with the kind of culpability , if any, with respect to that result that is sufficient for the commission of the offense.
ii) Russell and Abbott
4) Problem
*State v. Ayers sells a handgun to a 16 year old, who accidentally shoots someone, not guilty for involuntary manslaughter, because wasn’t in furtherance of a common design

*State v. Travis motorbike, one kid lets another drive, who hits a child.  Guilty, show that defendant assented to or lent countenance and approval to the criminal act either by participating or encouraging it.
5) Questions
*How do these cases line up?  Are Travis and McVay consistent?  How?

4. Actus Reas






pp. 628-33
1) Wilcox v. Jeffery





p.628
Wilcox own a music magazine, and writes a review of a Coleman Hawkins show.  Convicted of aiding and abetting, because Hawkins didn’t have a work permit, and Wilcox knew it was illegal.
a. State ex rel. Attorney General v. Tally, J.
He who facilitates murder, even though it’s likely that the victim would have been killed anyway, supplements the efforts of the perpetrator, and is guilty as principal in the second degree at common law, and is principal in the first degree here.

[where crooked judge sends a telegram telling operator not to send another telegram warning victim of impending murder.]
2) Problems on the Materiality of the Aid or Encouragement Given
i) Causation and Complicity
*Causation and accessorial liability are different – in both the issue is whether the defendant is liable for an event that takes place through intermediate occurrences.  For cause, the prosecution must establish that but for the defendant’s action, the event would not have occurred.  For accessorial liability, it isn’t necessary to establish but for causation.
ii) Attempted Complicity?
*Can you have attempted complicity?  What if no aid is rendered? (doesn’t count.)  A person acting with the required mens rea is an accomplice whether the person aids or attempts to aid another person in planning or committing the offense.

*In the MPC, predicated on the actual commission of an offense by the person aided.  Liable only if the principal actor actually commits an offense.
iii) Complicity by Omission
*Can a person become an accomplice by failing to act to prevent another from committing a crime? – Yes, if she has a legal duty to prevent the offense and fails to do so with the purpose of promoting or facilitating the crime.

*So, where mother allows another to beat child to death.  People v. Stanciel.

5. Derivative Liability




pp. 639-44
i. Notes and Problems on the Derivative Nature of Accomplice Liability
*A defendant charged with aiding and abetting the commission of a crime by another cannot be convicted in the absence of proof that the crime was actually committed.  Accomplice liability does not involve imposing liability on one party for the wrongs of another solely because of the relationship between the parties.  Requires culpability and conduct by the secondary actor – intentional conduct designed to persuade or help – that makes it appropriate to blame him for what the primary actor does.  ‘derivative’ means that his liability is dependant on the principal’s violating the law.
(a) Assisting Suicide
*Aiding and abetting doesn’t work with assisted suicide, because suicide isn’t a crime.
(b) The Non-Culpable principal as innocent agent
*A person is legally accountable for the conduct of another person when, acting with the kind of culpability that is sufficient for the commission of the offense, he causes an innocent or irresponsible person to engage in such conduct.
(c) Limits of the innocent agent doctrine
*may be hard to employ the innocent agent doctrine even where mens rea is appropriate.  

*Situation where the offense can only be committed by a certain class of people.  So, offense by them but unknowingly, no mens rea, no crime.  Or other person using them as an instrument, but then not the person the statute applies to.  But, one is criminally liable as a principal for causing another to commit criminal acts where the other, even though innocent, has the capacity to do so and the defendant does not.

*Or, where the nature of the act is such that it can only be committed by the body of a particular person.  Depositing a drunk and disorderly person in public.
(d) The culpable-but-unconvictable principal
*Where the principal would be guilty except for a policy-based defense that makes her unconvictable.  Court sez:  no reason to grant the accomplice a defense simply because the principal has a defense.
(e) The acquitted principal
*In cases where the principal has been acquitted, the court can affirm conviction of accomplice.
(f) Defenses limited to the accomplice
*Can’t aid and abet a crime in which you are the victim.  (Statutory rape)  a person is not an accomplice in an offense committed by another either if she is the victim of that offense or if the offense is so defined that his conduct is inevitably incident to its commission.
ii. Notes on differences in the degree of culpability
(a) Secondary party
*Can a secondary party be convicted of a more serious crime than the principal?  Eh, not really.
1) Regina v. Richards
*Woman hires guys to beat up husband, but they fail.  Argument on each side:  could say that the beating should be considered her own action on the grounds that she caused them.  But, that takes away some of the responsibility of the secondary party.
2) Othello
*So, why should the partial guilt of the agent operate as a defense to the instigator?

*Could maybe go the other way, the person hiring acting in ‘hot blood’ and the killer acting with premeditation.
B. Conspiracy and Related Offenses


NYPL Art. 105
1. NYPL Art. 105
2. Generally





pp. 671-94
i. Introductory Note
*Conspiracy has two different functions in the legal system:  it’s an inchoate crime, trying to reach preparatory conduct before it matures into commission of a substantive offense; means of striking against the special dangers incident to group activity.
*Is an offense carrying its own penalty, but has a bunch of collateral effects.
ii. An Overview:  The consequences of a conspiracy charge
1) Krulewitch v. United States




p.671
Over the admissibility of hearsay evidence.  The hearsay declaration was not made pursuant to and in furtherance of objectives of the conspiracy charged in the indictment, (because they were made after the fact.)  Where made in furtherance of the objectives of a going conspiracy, such statements are admissible as exceptions to the hearsay rule.
Concurrence:  conspiracy tends to get too broad, aggravates the degree of the underlying crime as well, will incriminate those who wouldn’t be guilty of aiding and abetting, or becoming an accessory.  Procedural advantages – can be prosecuted in any jurisdiction where an element of the crime occurred, more lax rules about admissibility of evidence, difficult for a co-defendant to proclaim innocence and not implicate another.

[Couple charged with a conspiracy to transport women for the purpose of prostitution]
2) Paul Marcus – Criminal Conspiracy Law
*Lots of really complicated cases, with lots of defendants, and different laws, hard for the jury.
3) Notes on the co-conspirator exception to the hearsay rule
i) What is hearsay?
*A statement, other than one made by declarant while testifying at the trial or hearing, offered in evidence to prove the truth of the matter asserted.
ii) The hearsay rule and its exceptions
*Because not subject to cross examination, usually not admissible, but exceptions:  person who said it has to be unavailable, and some assurance of reliability.  So, against penal interest.  But blame shifting statements usually not.  Co-conspirator exception.
iii) The co-conspirator exception
*The exception applies whether or not the parties have been formally indicted or convicted, provided the statement is in furtherance of the conspiratorial agreement.
iv) Bootstrapping?
*United States v. Glasser – Court holds that the hearsay declarations of an alleged co-conspirator become admissible only if there is independent proof that the conspiracy exists and the defendant was connected with it.  Different in different jurisdictions.
4) Notes on the duration of a conspiracy
*Traditionally viewed as a continuing offense.  Once formed, a conspiracy remains in effect until its objectives have either been achieved or abandoned.  Statute of limitations starts to run when the conspiracy terminates.  Big deal because of collateral consequences.
i) The breadth of conspiratorial objectives
*Most courts refuse to infer that an implicit agreement to cover up the crime is inherent in every conspiracy.  Grunewald v. United States – Acts of covering up, even though done in the context of a mutually understood need for secrecy, cannot themselves constitute proof that concealment of the crime after its commission was part of the initial agreement.
ii) Abandonment
*Generally considered abandoned when none of the conspirators is engaging in any action to further the conspiratorial objectives.

*Have to take affirmative action to announce withdrawal to all other conspirators.  Some courts make not only announce, but thwart success of conspiracy.  Not in federal court.
iii) Renunciation as a complete defense
*Used to be withdrawal was no defense to the conspiracy charge itself, but now, in some jurisdictions, it’s a complete defense.  In the MPC, allow renunciation only if the circumstances manifest renunciation of the actor’s criminal purpose and the actor succeeds in preventing the commission of the criminal objectives.  Some states only need a substantial effort.
5) Notes on other consequences of a conspiracy charge
i) Criminalizing noncriminal objectives
*At common law, an agreement became punishable as a conspiracy if the objectives were criminal or unlawful, or  if the agreement contemplated pursuing a lawful objective by criminal or unlawful means.

a. Public morals
*Shaw v. Director of Public Prosecutions – uphold a conviction for a conspiracy to corrupt public morals for publishing a directory of prostitutes.  In the US, most codes confine criminal conspiracy to those agreements whose objectives are otherwise criminal.  Not all states though, California an exception. p.681
b. Other noncriminal objectives
*Statutes can use the conspiracy concept to punish those who agree to pursue objectives that are improper or unlawful but not criminal.  Defrauding the state is a common one.
c. Problem
ii) The level of punishment
*Traditional approach is to treat conspiracy as a generic offense and to prescribe a punishment range unrelated to those authorized for the object crimes.  Proportionality problems.  Most states reject.  
*MPC make punishment for conspiracy the same as authorized for the object crime, except in the most serious felonies.  The MPC also requires a ‘substantial step’ ‘strongly corroborative’ of the criminal purpose, which makes harsher punishment more reasonable.  

*Traditional view – no merging, separate punishments with consecutive sentences.  MPC says defendant can’t be convicted of more than one offense of one offense consists only of a conspiracy or other form of preparation to commit the other.
iii) Liability for substantive offenses
*A party can sometimes be held liable for crimes committed by co-conspirators during the course of the conspiracy, even when he could not be held accountable for those crimes under traditional principles of accomplice liability.
iv) Assessing the collateral consequences of conspiracy
*Causes lots of confusion.  Crime in itself, but also lots of procedural consequences.  The problem is with the use of a single abstract concept to decide numerous questions that deserve separate consideration in light of the various interests and policies they involve.
iii. Conspiracy as a form of accessorial liability
1) Pinkerton v. United States




p.684
Each petitioner can be found guilty of the substantive offenses, if it was found at the time those offenses were committed petitioners were parties to an unlawful conspiracy and the substantive offenses charged were in fact committed in furtherance of it.  Have a continuous conspiracy, no evidence that tried to affirmatively withdraw.  As long as the partnership in crime continues the partners act for each other in carrying it forward.  Criminal intent established by formation of the conspiracy.

[Brothers convicted of tax fraud, but only one did the doing]
a. State v. Bridges 
A co-conspirator may be liable for the commission of substantive criminal acts that are not within the scope of the conspiracy if they are reasonably foreseeable as the necessary or natural consequences of the conspiracy.  Bringing loaded guns to a party to hold back hostile partygoers counts.

[dude’s friends shoot people at a party]
2) Notes and problems
i) Liability of a new conspirator for prior acts of co-conspirators
*Upon joining an ongoing conspiracy, a person becomes liable for all acts committed by co-conspirators in furtherance of the conspiracy, including acts committed prior to her joining.  Doesn’t apply to substantive offenses.  Pinkerton liability is not retroactive. 
ii) Conspiracy and complicity compared
*many jurisdictions now use an objective foreseeability test to determine the liability of an accomplice for originally unintended crimes committed by the principal in the course of the criminal endeavor.  So, here, conspiratorial liability and accomplice liability produce similar results.

*Traditional view – liability as an accomplice requires proof that the secondary party intended to promote or facilitate the specific offense for which the prosecution seeks to hold him accountable.  
iii) Problems 
a. Hypo
b. People v. Luparello
*Was the conviction good under Pinkerton?
c. People v. Brigham
*Shoots person, after co-conspirator says not to do it.
d. Legitimate application?
*What about possession of a gun, with a felon co-conspirator?
3) United States v. Alvarez
Enough evidence to support that murder was a reasonably foreseeable consequence of a drug conspiracy.  Aware of the likelihood of carrying weapons, and use of deadly force.
[huge cocaine sell ends in a shootout, other drug dealers convicted of murder]
4) Notes on the Merits of Pinkerton
i) In support
*Sophistication of organized crime requires it.
ii) People v. McGee
*Goes against proportionality and just deserts, that one be liable for substantive offenses in which he did not participate.
iii) Currently 
*Most states reject the Pinkerton doctrine.  In the MPC, conspirators are liable for the substantive crimes of their coconspirators only when the strict conditions for accomplice liability are met.

*Lose proportionality if simply because of the conspiracy itself each were held accountable for additional offenses of which she was unaware and did not influence at all.

3. Actus Reas





pp. 694-703
1) Introductory Note
*Conspiracy defined as an agreement by two or more persons to commit a crime.  The actus reus of the offense is the agreement itself.

*But, hardly ever written down, how prove?  Usually circumstantial. All participants don’t need to know each other; all that is necessary is that each know that it has a scope and that for its success it requires an organization wider than may be disclosed by his personal participation. 
2) Interstate Circuit, Inc. v. United States


p.694
An unlawful conspiracy may be and often is formed without simultaneous action or agreement on the part of the conspirators.  Can infer the presence of a conspiracy drawn from the course of conduct of the participants.  So here, it was the nature of the proposal, that all participants knew the others, and that they all complied.  All the co-conspirators don’t have to agree with each other.
[price fixing for movies at $.25]
3) Notes on the Required Agreement
i) Parallel or Common Action
*Even if one were convinced that the distributors never communicated with one another at all, there would be a conspiracy because ‘each knew that cooperation was essential’ and acted accordingly.  

*A conspiracy may exist if there is no communication and no express agreement, provided there is a tacit agreement reached without communication.
ii) The Coleridge Instruction
* ‘Although the common design is the root of the charge, it is not necessary to prove that these two parties came together and actually agreed in terms to have this common design, and to pursue it by common means, and so to carry it into execution.’  Ask: had they this common design, and did they pursue it by these common means – the design being unlawful.’
*A conspiracy is not merely a concurrence of wills, but a concurrence resulting from agreement.  The concurrence of acts is only evidence of conspiracy, not equivalent to conspiracy.
iii) Problems
a. United States v. Garcia
*An inference of an agreement is permissible only when the nature of the acts would logically require coordination and planning.  A basic agreement to back one another in fights doesn’t count.

*Crips and Bloods at a party, Bloods start talking smack, shooting breaks out.  Is the guy that started it liable under conspiracy to commit aggravated assault?  No.  
4) United States v. Alvarez




p.699
Don’t need to know all the details of the conspiracy or each of its members, provided that the prosecution established his knowledge of the essential conspiracy.  Nor can a defendant escape criminal responsibility on the grounds that he did not join the conspiracy until well after its inception, or because he plays a minor role in the total scheme.  Dissent sez:  A defendant does not join a conspiracy merely by participating in a substantive offense, or by associating with persons who are members of a conspiracy.  Therefore, even if a conspiracy between two parties is established, not every act of a third person that assists in the accomplishment of the objective of the conspiracy is a sufficient basis to demonstrate his concurrence in that agreement.
[some poor schmuck nods when asked if he was going to be at the unloading site for an airplane carrying weed.  Convicted of conspiracy.]
5) Notes on the Overt Act Requirement
*Conduct can be punished as a conspiracy at points much further back in the stages of preparation than the point were liability begins to attach for attempt.
i) Liability without an overt act
*At common law, the sole actus reus of conspiracy was the agreement itself; no ‘overt act’ was required in addition. 

*A conspiracy consists not merely in the intention of two or more, but in the agreement of two or more to do an unlawful act, or to do a lawful act by unlawful means.  So long as such a design rests in intention only, it is not indictable.  When two agree to carry it into effect, the very plot is an act in itself.  For proof, conspiracy is generally a matter of inference deduced from certain criminal acts of the parties accused, done in pursuance of an apparent criminal purpose in common between them.
ii) Statutes Requiring an Overt Act
*American statutes typically require an over act.  But, not uncommon to dispense with in the case of conspiracies to commit the most serious offenses.

*Reasons for an overt act:  the function is simply to manifest that the conspiracy is at work, and is neither a project still resting solely in the minds of the conspirators not a full completed operation no longer in existence.  But, even when an overt act requirement applies, it generally can be satisfied by acts that would be considered equivocal or merely preparatory in the law of attempts.

*Some states require more substantial overt acts.  Ohio – an overt act is sufficient only when it is of a character that manifests a purpose on the part of the actor that the object of the conspiracy should be completed.
iii) Justifications for the Traditional Approach
*Law of attempt is unrealistically rigid, conspiracy fills the gaps; agreeing with another is concrete and unambiguous; the act of combining with another person is scary because it increases the expectation in another, and the likelihood that the crime will be committed; it would be enough to convict for complicity if the other person does it, so should be the same if the wrong doesn’t happen.
iv) Questions
4. Mens Rea





pp. 704-14
1) People v. Lauria





p.704
Need to show no more than a tacit, mutual understanding between co-conspirators to accomplish an unlawful act.  Both the element of knowledge of the illegal use of the goods or services and the element of intent to further that use must be present in order to make the supplier a participant in a criminal conspiracy.  In cases where direct proof of complicity is lacking, intent to further the conspiracy must be derived from the sale itself and its surrounding circumstances in order to establish the supplier’s express or tacit agreement to join the conspiracy.
*Intent may be inferred from: knowledge, when the purveyor of legal goods for illegal use has acquired a stake in the venture (n/a here); knowledge, when no legitimate use for the goods or services exists; knowledge, when the volume of business with the buyer is grossly disproportionate to any legitimate demand, or when sales for illegal use amount to a high proportion of the seller’s total business.  Knowledge alone might count for really serious crimes.  Not misdemeanors.  A telephone answering service doesn’t count.

[runs a message answering service for prostitutes]
2) Notes on Mens Rea
i) Purpose or Knowledge in Felony Cases
*So, how does the Lauria analysis change in felony cases?  Most states require purpose in conspiracy cases, even when the object crime is a serious felony.  The MPC requires purpose for both conspiracy and accomplice liability.
ii) Problems
iii) Corrupt Motive
*People v. Powell – to be criminal, a conspiracy must be animated by a ‘corrupt’ motive, or an intention to engage in conduct known to be wrongful.  The agreement must have been entered into with an evil purpose, as distinguished from a purpose simply to do the act prohibited, in ignorance of the prohibition.
*Problem – it makes mistake of law a defense.  Most states reject, and require parity between the requirements of conspiracy and the substantive offense on the issue.
iv) Attendant Circumstances
a. Jurisdictional Facts
*United States v. Feola, defendants plan to steal money, pull guns on undercover feds, charged with conspiracy to assault feds – but how can conspire to do something that don’t know?
b. Facts that Increase the Gravity of the Offense
*Like being set up to sell drugs near a school.  United States v. Freed, uses strict liability to facts that increase the gravity.
c. Facts essential to criminality
*Problem of accomplice to strict liability offenses, such as statutory rape.  How can a mens rea that is less than purpose or knowledge ever suffice for conspiracy, which, by definition, consists of an agreement to engage in the prohibited conduct.

5. Scope






pp.714-22
i. MPC and commentaries
*Lots of issues with the scope of conspiracies – important because: defines liability; admissibility of hearsay evidence; propriety of joint prosecution; questions of multiple prosecution or double jeopardy; satisfaction of the overt act requirement; statute of limitation; rules of jurisdiction and venue; liability for substantive crimes executed pursuant to the conspiracy.
1) Kotteakos v. United States




p.714
Need a common purpose of a single enterprise, not several, though similar purposes of numerous separate adventures of like character. 

[One person helps a bunch of unconnected others get fraudulent loans.]
a. Blumenthal v. United States
Two agreements merely steps in the formation of the larger and ultimately more general conspiracy.  By separate agreements, they became parties to the larger common plan, joined together by their knowledge of its essential features and broad scope, though not of its exact limits, and by their common single goal.
[selling whiskey at above the ceiling price.  Original supplier, middlemen and final retailers all in one conspiracy.]
b. Anderson v. Superior Court

If she did join the conspiracy she is responsible for the substantive offenses later committed as a part of the conspiracy.

[woman refers other women to an abortion doctor.]
2) United States v. Bruno




p.718
The conspirators at one end of the chain knew that the unlawful business would not, and could not, stop with the buyers; and those at the other end knew that it had not begun with the sellers.  All the accused were embarked upon a venture, in all parts of which each was a participant, and an abettor in the sense that the success of that part with which he was immediately concerned, was dependant on the success of the whole.

[drug distribution ring, claim that one end not connected to rest.  fails]
a. United States v. Borelli
The links at either end are likely to consist of a number of persons who may have no reason to know that others are performing a role similar to theirs.  Hard to tell what kind of agreement a person makes to what is the conduct of an illegal business over a period of years.  Old links, new counterparts.  A sale or purchase scarcely constitutes a sufficient bases for inferring agreement to cooperate with the opposite parties for whatever period they continue to deal in this type of contraband, unless some such understanding is evidenced by other conduct.

[more heroin distributing.  Judge Friendly]
3) Problem
*Should antagonism or indifference between parties be considered inconsistent with their membership in a single conspiracy?  Are all the rival street dealers in a conspiracy with each other?  
Yes – U.S. v. Morris – the larger, common plan was the purchase and sale of drugs through Costa for profit.  
No – US v. Torres-Ramirez – sell cocaine, know will distribute it in Indiana, But:  knowing of a conspiracy differs from joining a conspiracy.  Every seller of large quantities knows that his buyer intends to resell, and thus knows that his buyer is involved in a criminal conspiracy. 
4) Note on multiple objectives
*United States v. Braverman – Govt. charges on separate conspiracies for tax evasion.  Not ok – Supreme ct:  The gist of the crime of conspiracy as defined by the statute is the agreement to commit one or more unlawful acts…Whether the object of a single agreement is to commit one or many crimes, it is in either case that agreement which constitutes the conspiracy which the statute punishes.

6. RICO






pp. 730-35 (n.3)
1) Introductory Note
*Born out of a concern that traditional conspiracy laws an inadequate tool for combating sophisticated criminal enterprises.  Passes 1970, gotten broader since, 1996.  Reaches beyond what can be punished in traditional conspiracy law, and ‘racketeering activity’ really broad.
ii. Racketeer Influenced and Corrupt Organizations Act p.730
1) Notes
*Very controversial:  Terms ‘enterprise’ and ‘racketeering activity’ elastic; high penalties; individuals harmed can bring civil suits, with treble damages for injuries resulting from RICO violations.
i) The enterprise
*Original focus on preventing organized crime from infiltrating and capturing control of legitimate businesses, some courts have held that the ‘enterprise’ must be an organization engaged in some legal activities.  But, United States v. Turkette – enterprise for RICO purposes can include an exclusively criminal organization.

* ‘The enterprise is an entity, for present purposes a group of persons associated together for a common purpose of engaging in a course of conduct…The ‘enterprise’ is not the ‘pattern of racketeering activity’; it is an entity entirely separate and apart from the pattern of activity in which it engages.  The existence of an enterprise at all times remains a separate element which must be proved by the government.

*United States v. Bledsoe – ‘a RICO enterprise must have continuity of both structure and personality, and an ascertainable structure distinct from that inherent in the conduct of a pattern of racketeering activity.
ii) The pattern
*H.J. Inc. v. NW Bell Tel. – a ‘RICO pattern must involve something more than just two predicate acts, but that a pattern need not involve separate illegal schemes and need not involve conduct indicative of organized crime activity in the traditional sense.  Pattern element requires proof that the racketeering predicates are related, and that they pose a threat of continued criminal activity.

*Scalia writes scathing dissent, saying that the ‘continuity plus relationship’ is a useless distinction.
iii) Conduct and participation
*Reves v. Ernst & Young – in order to conduct or participate directly or indirectly in the conduct of an enterprise’s affairs, an individual must have some role in directing or managing the business of the enterprise.

*But, fuzzy because directing or managing can be applied to low level employees and outside professionals as well.
C. Questions
1. is the debate on accomplice liability and the ‘natural and probable consequences’ test about the test itself or the application of it?  Seems like most of the dissents are worried that the consequences are stretched too far, not that the test itself is invalid.
VIII. Defenses
A. Justifications and Excuses



pp. 749-50
1. Introduction:  The concepts of justification and excuse
*Three distinct sorts of defenses to bar conviction:  First, that the prosecution has failed to establish one or more required elements of the offense; Justifications and Excuses – don’t seek to refute any required element of the prosecution’s case, rather they suggest further considerations that negate culpability even when all elements of the offense are clearly present.  Important distinction, points to a difference in the reasons why culpability is lacking.
i. J.L. Austin – A plea for excuses
*Justifications – argue that he did it but that is was a good, right, sensible or permissible thing to do.  Justify the action, give reasons for doing it.  Accept responsibility, but deny that it’s bad.
*Excuses – argue that she did it, and it wasn’t a good thing to do, but to say not fair or correct that she is blameworthy.  Admit that bad, but don’t accept full or any responsibility.  
B. Justifications
1. Self Defense





NYPL 35.10; 35.15
pp. 750-92
i. NYPL 35.10
ii. NYPL 35.15
iii. Principles of Justification – Protection of Life and Person 
1) United States v. Peterson




p.750
Self defense – there must have been a threat, actual or apparent, of the use of deadly force against the defender.  The threat must have been unlawful and immediate.  The defender must have believed that he was in imminent peril of death or serious bodily harm, and that his response was necessary to save himself therefrom.  These beliefs must not only have been honestly entertained, but also objectively reasonable in light of the surrounding circumstances.
2) People v. Goetz





p.751
‘A person may not use deadly physical force upon another person under circumstances (self defense) unless a) he reasonably believes that such other person is using or about to use deadly physical force or b) he reasonably believes that such other person is committing or attempting to commit…a robbery.’  The actor’s belief as to the intention of another person to inflict serious injury to be correct in order for the use of deadly force to be justified, but the belief must comport with an objective notion of reasonableness.  Determination of reasonableness must be based on the circumstances facing a defendant in her situation.  Includes:  relevant knowledge the defendant had about the person, the physical attributes of all persons involved, any prior relevant experiences.
[Goetz shoots four black teens on the subway for maybe trying to rob him]
3) Notes on the Goetz Case
i) Joseph Berger – Commentary on the nature of urban life
*This widens the circumstances that justify the use of deadly force.  Never ok to use deadly force after the danger has passed.  Race huge here – Berger makes argument that black people statistically more likely to commit crime, and that the jurors have adopted it.
ii) Stephen Carter – When victims happen to be black
*Would have been totally different if the race of the actors had been different.  If kids had been white and Goetz had been black, no way would he have gotten off.
iii) Jody Armour – Race Ipsa Loquitur
*Can’t use the standard of an average person here, because most whites are racist, and to use that standard is inherently racist.

*Reasonable has to be different from typical, which it isn’t.

*Race based evidence of reasonableness impairs the capacity of jurors to rationally and fairly strike a balance between the costs of waiting – increased risk for the person who perceives imminent attack – and the costs of not waiting – injury or death to the immediate victim, exclusion of blacks from core community activities, and ultimately reduction of individuals to predictable objects.
4) Notes on Reasonableness
i) A subjective test
*Is the conventional position requiring that the defendant’s defensive action must be reasonable preferable to a wholly subjective rule?  [don’t understand point here, talks about a person’s capability of drawing the inferences a reasonable person would make. P.759]
*Another argument – that nobody is reasonable when they believe they are about to be hurt.
ii) Qualifications to the objective rule
*Question of just how objective the standard should be – how far should features of the defendant’s particular situation be taken into account in determining whether the choice of defensive force was reasonable.  Usually it’s the standard of a reasonable person in the actor’s situation
iii) Beliefs and actions
*What is it that must be reasonable?  The belief of impending danger, or that the actions were reasonable?  Usually it’s that the belief was reasonable, which takes the emphasis away from unreasonable responses to reasonable beliefs (say, Goetz.)
iv) A grading problem
*Where reasonableness is required for total exculpation, how should the law deal with a person who holds an honest but unreasonable belief in the need to use lethal force?  Under prevailing view, guilty of murder, but in some states, some mitigating ‘imperfect self defense,’ and call voluntary manslaughter.  Rarely, call involuntary manslaughter.  MPC calls negligent homicide.
v) Problem
5) State v. Kelly






p.763
Battered woman’s syndrome – a series of common characteristics that appear in women who are abused physically and psychologically over an extended period of time by the dominant men in their lives.  Must go through the battering cycle at least twice.  Testimony regarding would be relevant in relation to whether under the circumstances a reasonable person would have believed there was imminent danger to her life, and why if she was so often beaten she didn’t leave.

[Stabs abusive husband to death with pair of scissors.]
6) Notes on the battered woman’s syndrome
i) The problem of domestic violence
*Lots of women get beat up or killed by their male partner, few men do.  Used to be little interference by the police, although current mandatory arrest policies can make women more hesitant to call for help, and men more abusive when they get out.  Women feel and sometimes are trapped.
ii) When battered women kill
*Used here in connection with self defense, but sometimes used to establish a partial excuse.
iii) The issue of reasonableness
*Battered women’s syndrome relevant to whether Kelly’s response was reasonable, but not because a ‘reasonable battered woman’ standard.  
a. People v. Humphrey
*The jury must consider the defendant’s situation and knowledge, which makes the evidence relevant, but the ultimate question is whether a reasonable person, not a reasonable battered woman, would believe in the need to kill to prevent imminent harm.
b. State v. Leidholm
*defendant’s conduct is not to be judged by what a reasonably cautious person might or might not do, and instead should assume the physical and psychological properties particular to the accused.
c. State v. Edwards
*Says standard is reasonable battered woman.
d. Stephen Morse
*reasonable battered woman a bad idea – slippery slope, relativization of ethical standards will make moral basis of law untenable.
e. Elizabeth Schneider – Describing and changing
*Expert testimony admitted for the purpose of explaining why the battered woman did not leave, does not help the jury answer the question of whether she was reasonable in acting violently to save her life.  The jury needs expert testimony on reasonableness precisely because they might not understand that the battered woman’s prediction of the likely extent and imminence of violence is particularly acute and accurate.
f. Susan Estrich – Defending women
*Need a balance between totally subjective and totally objective.  The battered women’s syndrome asks juries to abandon the limits on self-defense out of empathy for the circumstances of the defender and disgust for the acts of the abuser.
iv) The issue of scientific reliability
*Battered WS is overwhelmingly accepted by courts and legislatures.

*Debate over the validity of the ‘Walker Cycle’ theory of abuse.
v) Feminist perspectives
*Some supportive, but some also says that supports ‘the invidious understanding of women’s incapacity for rational self control.’
vi) Other syndrome evidence
*Gets extended to other situations – beaten children, for example.
7) State v. Norman





p.776
Not entitled to an instruction of perfect or imperfect self defense.  Only where it is shown that defendant killed due to a reasonable belief that death or great bodily harm was imminent can the justification for homicide remain clearly and firmly rooted in necessity.  Not imminent.
[Horribly abused woman shoots sleeping husband in head.]
i) David McCord – moral reasoning and the criminal law
*A bunch of reasons why we think she was morally correct in shooting husband, but not legally – having to do with relative size, control and power in the relationship.  
8) Notes on the imminent danger requirement
i) Nonconfrontational self-defense
*Non-confrontational cases provide the greatest challenge, because tough to call self defense.
ii) When the battered woman seeks help
*So, what about when a battered woman hires a hit man to do it?  All courts so far have said can’t use self defense claim, although might fit into the BWS the best.
iii) Defense of another
*In general, someone who comes to the aid of a person in peril can use deadly force to prevent the attack, under the same circumstances that would justify the use of deadly force by the endangered person herself.
iv) Imminence in other contacts
*General rule – force can only be used to rebuff an attack that is imminent, in the sense that it is about to happen right then and there.
a. State v. Schroeder
Stabs dangerous cell mate at night.  Couldn’t have had a belief that assault was imminent. 
b. Ha v. State
Inevitable harm not the same as imminent harm.  A reasonable fear of future harm does not authorize a person to hunt down and kill an enemy.

[shoots man who had threatened to come back and kill him]
v) The MPC
*It is sufficient if the actor reasonably believed that the use of defensive force was ‘immediately necessary.’ 

*Some states loosen on own – a threat, or its equivalent, can support self-defense when there is a reasonable belief that the threat will be carried out.
vi) Jahnke v. State
*Kid waits with shotgun for abusive dad, kills him.  Supreme court doesn’t allow a ‘battered person’ syndrome:  ‘to permit capital punishment to be imposed upon the subjective conclusion of the individual that prior acts and conduct of the deceased justified the killing would amount to a leap into the abyss of anarchy.
9) Notes and questions on other issues of self-defense
i) Limits on the use of deadly force
*We define deadly force as force likely to cause death or great bodily harm.  A defendant is not justified in employing deadly force to protect against bodily injury or offensive physical contact.  Place a premium on the value of human life.
ii) Motive
Should a person who was facing an imminent threat be able to invoke the defense of self-defense if she was unaware of her predicament and killed her aggressor for some illicit reason.  Under the MPC, no.  A necessary condition for claiming self defense is that the defendant actually believed in the necessity to use defensive force.
iii) The risk of injury to others
*To what extent is a person who is privileged to use deadly force against an aggressor criminally responsible if his defensive actions cause injury to innocent persons?

*People v. Adams – shoots through someone else and hits an innocent victim.  If the circumstances are such that they would excuse the killing of an assailant in self-defense, the emergency will be held to excuse the person assailed from culpability, if in attempting to defend himself he unintentionally kills or injures a third person.

*MPC doesn’t allow it.  Can’t use self defense when create a risk to injury of innocent persons.
iv) Burden of proof
*Most jurisdictions place the burden on the prosecution to disprove self-defense beyond a reasonable doubt, once the issue is raised by the evidence.  Ohio requires a preponderance.
v) Exceptions to the right of self-defense
10) State v. Abbot






p.788
Whether one who is neither the aggressor not a party to a mutual combat must retreat.  If he does not resort to deadly force, one who is assailed may hold his ground whether the attack upon him be of a deadly or some lesser character.  Deadly force is not justifiable if the actor knows that he can avoid the necessity of using such force with complete safety by retreating.

[fight over garage stop, lots of fighting with a hatchet and large fork.]
11) Notes on the duty to retreat
i) The traditional view
*English common law imposes a strict duty to retreat.  American courts reject as contrary to American values.  ‘True man’ rule.
ii) Current controversies
*States split.  About half require retreat when possible, and some treat the possibility of retreat as a factor to be considered in judging necessity, only about a third still permit the actor to stand his ground and assess his need for defensive force on that basis.
iii) The castle exception
*In jurisdictions requiring retreat before deadly force may be used, an exception is commonly made when a defendant is attacked in his own home.  Even if the person is a resident as well.  MPC endorses.  Worry about battered women, and a gender neutral privilege not to retreat.  Cuts both ways.
2. Protection of Property and Law Enforcement
NYPL 35.20; 35.30
pp. 796-809
i. NYPL 35.20
ii. NYPL 35.30
iii. Protection of property and law enforcement
1) People v. Ceballos





p.796
Whether there may be an exception where the intrusion is, in fact, such that the person, were he present, would be justified in taking the life or inflicting the bodily harm with his own hands.  (No.)  Use of devices not to be encouraged.  Penal code looks like it’s ok to use deadly force to prevent any felony, including a burglary, but that distinction doesn’t hold, because not all felonies really bad.  Where the character and manner of the burglary do not reasonably create a fear of great bodily harm, there is no cause for exaction of human life…or for the use of deadly force.
[Dude sets up trap gun in garage, which hits kid who tries to break in.]
2) Notes on defense of habitation
i) Variations on Ceballos
*What if Ceballos had waited for the kids, and shot them as soon as they opened the door?
ii) Other statutory approaches
a. MPC
*Limits the use of deadly force against an intruder in the home, but permits the use of deadly force when the commission or the consummation of the crime would expose the actor to substantial danger of serious bodily harm.
b. California law
*Any person using deadly force within his or her residence shall be presumed to have held a reasonable fear of imminent peril of death or great bodily injury.
c. New York law
*May use deadly physical force upon such other person when he reasonably believes such to be necessary to prevent or terminate the commission or attempted commission of such burglary.
d. Other states
*Colorado has a ‘make my day’ statue.  Justified in using any degree of physical force against another person when that other person has made an unlawful entry.
iii) Problem
3) Durham v. State
(1927)




p.802
An officer having the right to arrest a misdemeanant may use all the force that is reasonably necessary to accomplish the arrest, except that he may not, merely for the purpose of effecting the arrest, kill or inflict great bodily harm, endangering the life of the misdemeanant.  If the defendant physically resists, the officer need not retreat but may repel the resistance with such force, short of taking life, as necessary to effect the arrest.

[game warden shoots dude trying to avoid a fishing violation.]
4) Tennessee v. Garner





p.804
Deadly force may not be used unless it is necessary to prevent the escape and the officer has probable cause to believe that the suspect poses a significant threat of death or serious physical injury to the officer or others.  Court uses balancing test – the extent of the intrusion against the need for it.  Shooting frustrates the interest of the individual and of society in judicial determination of guilt and punishment.  Govt. wants effective law enforcement, deter other potential runners.

[Cop shoots tiny unarmed 8th grader trying to escape]
5) Notes
i) Deadly force
*What counts as deadly force?  K-9?
ii) Private citizens
*Is a private person who uses defensive force acting under state authority when state law creates a privilege to use force under those circumstances
6) Model Penal Code
*Different from common law in that:  Use of deadly force is restricted…to those who, under the law of the jurisdiction, are authorized to act as peace officers and to those who are assisting persons whom they believe are authorized to act as peace officers; the public interest is poorly served if the use of deadly force creates a substantial risk of injury to innocent bystanders, have to believe no such risk; should only be sanctioned in cases where the offender is thought to pose such a danger to life or limb that his immediate apprehension overrides competing considerations.
3. Lesser Evils





NYPL 35.05
pp. 809-32
i. NYPL 35.05
ii. Choice of the lesser evil – the residual principle of justification
1) People v. Unger





p.809
Courts reluctant to permit the defenses of compulsion and necessity to be relied on by escapees, on public policy grounds.  Conduct which would otherwise be an offense is justifiable by reason of necessity if the accused was without blame in occasioning or developing the situation and reasonably believed such conduct was necessary to avoid a public or private injury greater than the injury which might reasonably result form his own conduct.  Gives criteria from Lovercamp, but states that too stringent.  Should have given necessity instruction to jury.
[Escapes from jail because getting raped]
2) Notes
i) United States v. Bailey
Supreme court holds that a prerequisite for invoking the necessity defense in a prison escape case is that the defendant make a bona fide effort to surrender or return ‘as soon as the duress or necessity had lost its coercive force.’
ii) MPC
‘The harm sought to be prevented by the law defining the offense may be viewed broadly enough to permit judicial attention to the effects on law enforcement of allowing the defense in the particular circumstances involved.
iii) Defense based on excuse
a. Borough of Southwark v. Williams
Homeless families enter abandoned buildings.  ‘There is authority for saying that in case of great and imminent danger, in order to preserve life, the law will permit of an encroachment on private property.  But, if homelessness were once admitted as a defense to trespass, no one’s house could be safe.
b. Commonwealth v. Leno
Distribute needles for an exchange, which is illegal in Mass.   Defendants did not show that the danger they sought to avoid was clear and imminent rather than debatable or speculative.  Deference to legislative judgment.
c. Commonwealth v. Hutchins
Has systemic sclerosis, charged with possession and cultivation of pot.  No necessity defense – medical symptoms does not clearly and significantly outweigh the potential harm to the public.
3) Notes
i) NY Times

ii) Necessity defense for medical marijuana 

*Many courts refuse to allow a necessity defense for medical pot.  But some don’t – and allow common law necessity to bar prosecution for buying or using the drug

iii) State v. Rasmussen

*license suspended, but have to drive because North Dakota in Jan.

(b) MPC
*Justification generally: choice of evils p.816

*Limitations: the actor must actually believe that his conduct is necessary to avoid an evil; the necessity must arise from an attempt form the actor to avoid an evil or harm that is greater than the evil or harm sought to be avoided by the law defining the offense charged; the balancing of evils is not committed to the private judgment of the actor – it is an issue for determination at trial.

(c) NYPL

*p.817

1) Notes

i) Comparison of MPC and NYPL

*NYPL requires that the conduct be ‘an emergency measure to avoid an imminent…injury.’  But it is a mistake to erect imminence as an absolute requirement, since there may be situations in which an otherwise illegal act is necessary to avoid an evil that may occur in the future.  The NYPL also requires that it arise through ‘no fault of the actor’ which also may or may not be a good idea.

ii) Lawrence Tiffany – Legislating the necessity defense

iii) What perils

*Is vagueness less offensive when it affects defenses to, rather than definitions of, criminal conduct?  Not as dire consequences – a few people might get off that shouldn’t.  Make sure that the statute and legislative history doesn’t prohibit the kind of necessity the defense claims.

*Problem that judges can let people get away with things they really shouldn’t be.  Undercuts the rule of law.

2) United States v. Schoon




p.820
To show necessity need: that faced with a choice of evils and chose the lesser; they acted to prevent imminent harm; they reasonably anticipated a direct causal relationship between their conduct and the harm to be averted; the had no legal alternative to violating the law.  Indirect civil obedience (violating a law or interfering with a government policy that is not itself the object of protest) is never necessary.  Necessity justifies criminal acts taken to avert a greater harm, maximizing social welfare by allowing a crime to be committed where the social benefits of the crime outweigh the social costs of failing to commit the crime.  Likelihood of abatement from the protest pretty low.  Takes another volitional actor not controlled by the protester to take a further step.  The nexus between the act undertaken and the result sought has to be close.  Legal alternatives will never be deemed exhausted when the harm can be mitigated by congressional action.
[splash fake blood around IRS office in protest of El Salvador.]
3) Note

*The appellate courts take a dim view of the necessity defense for protests.

4) Regina v. Dudley and Stephens



p.135
[eat the cabin boy]
5) Notes

i) James Fitzjames Stephen

*These cases should be decided as they come up.

ii) Modern version

*Herald of Free Enterprise, pull passenger off a ladder into the sinking ship.  No murder charges ‘the actions taken were a reasonable act of what is known as self preservation.’
iii) United States v. Holmes

*First mate orders a bunch of people off the ship because too low to water.  Judge sez:  if two persons face a situation in which only one can survive ‘neither is bound to save the other’s life by sacrificing his own, not would either commit a crime in saving his own life for the only means of safety.’  But sailors owe a special duty to passengers. 

*But – Human Jettison – no right on the part of one to save the lives of some by the killing of another.
iv) Uncertainty

*Even if there was certainty of no rescue, would that make tossing passengers any better?

6) Notes on taking life to save life

*MPC sez: conduct that results in taking life may promote the very value sought to be protected by the law of homicide.  The life of every individual must be taken in such a case to be of equal value and the numerical preponderance in the lives saved compared to those sacrificed surely should establish legal justification for the act.

7) Notes on rights and lives

*MPC says it’s ok to kill an innocent when necessary to avoid the killing of several innocents, but doesn’t count when a person is being threatened by an attacker, even multiple attackers, and even if the attackers are innocent.  Lesser evil doctrine applies to innocent, non aggressing lives.

*but, some that the courts don’t permit – like organ donation.

8) Problem

9) Public Committee Against Torture v. Israel 

p.827
GSS investigators can avail themselves of a necessity defense if criminally indicted, but the nature of the defense does not allow it to serve as a general administrative power.  Infringes upon human rights, can’t do it.

[whether Israel can shake prisoners suspected of terrorism.]
10) Questions

*Should the necessity defense be available to torturers looking for a ‘ticking time bomb’

*Why should the circumstances justifying necessity always be determined on an ad hoc basis?

*Should the availability of the necessity defense turn on how culpable the person under interrogation is?  What if the person is innocent but has really important information?

11) Problem

*Can the innocent victim of a lesser-evil choice use force to protect himself?

iii. Euthanasia





pp. 832-42
1) Cruzan v. Director, Missouri Dept of Health

p.832
Liberty interest in refusing medical treatment.  But, have to balance the liberty interests against the relevant state interests.  Missouri has recognized that under certain circumstances a surrogate may act for the patient in electing to have hydration and nutrition withdrawn, but requires clear and convincing evidence of the incompetent’s wishes as to the withdrawal. 

[whether there is a constitutional right to be removed from life support]
2) Washington v. Glucksberg




p.834
Would have to go against policy choices of almost all states.  Implicates a number of state interests:  unqualified interest in the preservation of human life; suicide is a serious public health problem; protect integrity and ethics of the medical profession; interest in protecting vulnerable groups from coercion, need to value lives of terminally ill and disabled people equally; slippery slope to voluntary and involuntary euthanasia.  Washington has important legitimate state interests and the ban on assisted suicide is reasonably related to their promotion and protection.
[brought by terminally ill patients – argue that state ban on physician assisted suicide unconstitutional.]
3) Note
*Most states don’t allow, but Oregon does – Death with dignity act.
i) NY State task force on life and the law
*Doesn’t like.  Dangerous for the ill and vulnerable, will be practiced through a prism of social inequality and bias; clinical safeguards wouldn’t be realized in many cases; blunt our perception of what it means to take a life; criteria and safeguards would prove elastic in practice.
ii) Joel Feinberg – Overlooking the merits of the individual case
*Most of arguments against physician assisted suicide are public policy and don’t look at the individual case, in which it may be the most appropriate thing to do.  
iii) Sanford Kadish – Letting patients die
*Not a clear distinction between intentionally killing oneself and intentionally submitting to an avoidable death.
iv) Lord Browne-Wilkinson
*No good reason, but positive act of killing versus a letting die are legally distinct.
v) Yale Kamisar
*Slippery slope – removing tubes isn’t that different from killing, and if those people have a right to die, then why should it be limited to the terminally ill?
C. Excuses






pp. 842-45
i. Introduction
*Excuses occur when the law allows a defense to a wrongful action because the actor has displayed some disability in capacity to know or to choose, which renders the person either free of blame or subject to less blame.
*Three kinds: those disabilities that produce involuntary action; those that produce deficient but reasonable actions; and those that render all actions irresponsible.

*Common rationale behind them all in the law and in everyday moral judgments; namely that justice precludes blame where none is deserved.
(a) Involuntary actions
*Situations in which in the most literal sense the person has no control over her bodily movements.  May be viewed as raising a bar to liability more fundamental even than excuse; namely, that there no action at all, only bodily movement so there is nothing to excuse – the defendant had no choice in the matter.
(b) Deficient but reasonable actions
*Power to chose in a literal sense – but the choice is so constrained that an ordinary law-abiding person could not be expected to chose otherwise.  Two kinds: defect of knowledge, and defect of will.
1) Cognitive deficiency
*So, the mistake of law issues fall under this.  Not enough that the person lacked knowledge of some relevant feature of his action – his lack of knowledge must itself be excusable, in the sense that he was not reckless, or perhaps negligent in making the mistake.  Most likely to be viewed as precluding liability not because of excuse, but because the elements of the crime have not been proven, thus resulting in failure of the prima facie case.  Not the mens rea requirements that are essential elements in the definition of the crime (loitering with criminal intent) but requirements that serve to deny blame for the harm done.
2) Volitional deficiency
*Based on a defect of will.  Duress the best established defense.  When a person commits a crime under such threats of physical injury that even a person of reasonable fortitude would have yielded to the threat.
(c) Irresponsible actions
This person could not have been expected to act otherwise, given the person’s inadequate capacities for making rational judgments.  Rarely a ground for total excuse.

2. Duress






pp. 845-48; 850-61
NYPL 40.00
i. NYPL 40.00
ii. Duress
1) State v. Toscano





p.845
At common law the defense of duress was recognized only when the alleged coercion involved a use or threat of harm which is ‘present, imminent and pending’ and of such a nature as to induce a well grounded apprehension of death or serious bodily harm if the act is not done.’  The threatened injury must induce ‘such a fear as a man of ordinary fortitude and courage might justly yield to.  Henceforth duress shall be a defense to a crime other than murder if the defendant engaged in conduct because he was coerced to do so by the use of, or threat to use, unlawful force against his person or the person of another, which a person of reasonable firmness in his situation would have been unable to resist.
[Chiropractor fills out falsified reports under threat to family]
2) Notes
i) Partial v. complete excuse
ii) The objective standard
*The MPC opposes individualizing the standard of ‘reasonable firmness.’  Same set of questions about how the norm should be tailored to a specific actor’s situation.
iii) Battered women’s syndrome
*Universally allowable to support self defense when woman kills abuser, but disagreement when claims duress as an excuse for participating in another crime.
3) Note:  Necessity and duress compared
*Relationship can be confusing.  
*Necessity refers to a defense resting on the rationale of justification – the defendant violated a criminal provision, but in the circumstances it was a good thing she did, for to do so was the lesser evil. 

*Duress rests on the rationale of excuse – defense not because it was right to violate the law, but because the circumstances were so urgent and compelling that otherwise law abiding people might well have done the same in the circumstances.
*MPC – duress – the defendant acted under a threat a person of reasonable firmness would have been unable to resist; it’s not required that chose the lesser evil.  Available only when the peril confronting the defendant arises from the do-it-or-else command of another person, not when it arises from some other source, such as a natural condition.
4) Notes on duress
i) Source of the threat
*Matters whether the peril is from another person or from some natural event.  MPC draws the distinction of who is on the hook – the pressurer is in duress, nobody is in necessity.
ii) Imminence of the threat
*MPC treats imminence as one factor in the determination of whether conduct was of reasonable firmness.  But, most statutory provisions reject flexibility, and require imminence. 
a. United States v. Fleming
*Collaborates with enemy in Korea, on the hook, because the threatened punishment was not imminent (walking 200 miles in the snow won’t lead to an imminent death.
b. United States v. Contento-Pachon
*Columbian cab driver threatened with death of family if don’t smuggle coke into US.  Operating under the threat of immediate harm, and maybe not able to escape.
c. Regina v. Ruzic
*Smuggles heroin into Canada, threatened by Yugoslavian mob.  Can have duress even though the threat not immediate and threatener not present when commit offense.
iii) Duress as a defense to murder
*Most jurisdictions hold the duress defense inapplicable in prosecutions for murder, even when the stringent requirements of an imminent, inescapable lethal threat satisfied.
*MPC rejects the exclusion in murder cases, says law should not demand a degree of heroism of which the ordinary person is, by definition incapable.  Response:  is there any limit to the number of people you may kill to save your own life and that of your family?
iv) The defendant’s role in a homicidal offense
*Even though duress not available for murder, what if the defendant’s participation in the crime was relatively minor?  Such as lookout.
v) Nature of the threat
*At common law has to be a threat of death or serious bodily harm.
vi) Contributory fault
*Should it make a difference if the defendant is in some way to blame for being in the position that leads to the duress?
a. Gang membership
*Common approach to hold that were a defendant ‘voluntarily …joined a criminal organization or gang which he knew might bring pressure on him to commit an offense and was an active member when he was put under such pressure, he cannot avail himself of the defense of duress.

*But, if the nature of the enterprise is such that the defendant has no reason to suspect he will be forcibly prevented from withdrawing, and if trouble materializes unexpectedly, duress available.
b. Problem
c. Mistaken threats
*Common law rule that the defendant have a ‘well grounded fear’
3. Intoxication





pp. 861-71
NYPL 15.05; 15.25
i. NYPL 15.05
ii. NYPL 15.25
iii. Intoxication
1) Regina v. Kingston





p.861
A drugged intent is still an intent.  The purpose of the criminal law is to inhibit, by proscription and sanction, anti-social acts which individuals may otherwise commit.  The interplay between the wrong done to the victim, the individual characteristics and frailties of the defendant, and the pharmacological effects of whatever drug may be involved can be far better recognized by a tailored choice of sentencing.
[Drugged man sexually abuses teenage boy, blackmailed]
2) Note on intoxication as an affirmative defense
*Involuntary intoxication is a defense beyond its possible evidentiary role in negating mens rea elements of the offense only if it creates in the defendant at the time of the crime a condition, temporary or permanent that meets the test of legal insanity, that is, a substantial incapacity either to appreciate the criminality of the actor’s conduct or to conform to the law.

*Voluntary intoxication is a defense only when it produces a permanent condition sufficient to meet the test for legal insanity.
i) Glanville Williams
Isn’t the person just being punished for getting drunk?
ii) Jerome Hall
Normal people who commit crimes while drunk shouldn’t be punished unless they should have anticipated themselves being that dumb while drunk.
3) Roberts v. People
(1870)




p.864
Charged with assault with intent to kill.  Question is whether the blind falling down drunkenness of defendant rendered him incapable of entertaining the intent charged.  If his mental facilities were so overcome by intoxication, that he was not conscious of what he was doing, or if he did know what he was doing, but did not know why he was doing it, or that his actions and the means he was using were naturally adapted or calculated to endanger life or produce death; that he had not sufficient capacity to entertain the intent, and in that event they could not infer that intent from his actions.

[Got drunk and shot at dude]
4) People v. Hood





p.865
A defendant can rely on voluntary intoxication to negate only a specific intent if one is required by the crime charged.  Since assault with a deadly weapon is a general intent crime, intoxication has no impact on defendant’s liability for that charge.  Assault with intent to murder requires proof of a specific intent.
[Drunken man resists arrest, shoots officer in foot]
i) State v. Stasio
Although a ‘specific intent’ crime, evidence of voluntary intoxication inadmissible.  Distinguishing between specific and general intent crap, and doesn’t protect society from the results of behavior that endangers the public safety.
[Assault with intent to rob]
5) Notes on intoxication as evidence negating mens rea
*Even though Roberts says evidence of intoxication is admissible where factually relevant, lots of courts don’t follow suit.
i) Background
*Used to be intoxication never admissible, but courts move to evidence of intoxication could be considered in determining specific intent, but not general intent.
ii) Developments after Hood and Stasio
*California and NJ will consider ‘Evidence of voluntary intoxication admissible on the issue of whether or not the defendant formed a required specific intent (purpose or knowledge) but not general intent (recklessness or negligence).

*States set a high threshold for admissibility for intoxication.  ‘prostration of the faculties’
iii) Why should intoxication be treated differently?
*Huge public policy – lots of people drunk when commit crimes.
iv) Identifying general intent crimes
*Pretty muddy distinction.  Assault requires proof of a purpose to accomplish a particular result – so doesn’t that make it a specific intent crime and therefore make intoxication admissible?
4. Insanity





pp. 879-81; 885-96; 905-14
NYPL 40.15
i. NYPL 40.15
ii. Insanity

(a) Competing Formulations
1) M’Naghten’s Case





p.879
Every man is to be presumed to be sane, and to possess a sufficient degree of reason to be responsible for his crimes, until the contrary be proved to the jury’s satisfaction; and that to establish a defense on the ground of insanity, it must be clearly proved that, at the time of the committing of the act, the party accused was laboring under such a defect of reason, from disease of the mind, as not to know the nature and quality of the act he was doing; or if he did know it, that he did not know what he was doing was wrong.

[Totally nuts, kills secretary to the prime minister, thinking he’s the prime minister.]
i) The King v. Porter
Purpose of law to deter.  Threatening to punish people who don’t understand what they are doing is a waste of time.
2) Blake v. United States




p.885
Adopts the MPC standard for insanity – as a result of mental disease or defect defendant lacks substantial capacity either to appreciate the criminality (wrongfulness) of his conduct or to conform his conduct to the requirements of law.  Only require a lack of substantial capacity, not a complete lack.

[Nuts, robs a bank]
3) MPC and Commentaries
*M’Naughten rule is right in that those it finds insane should not be condemned by the law.  But, doesn’t go far enough.  Allows responsibility where the defendant understands the conduct and its consequences but not that it’s wrong.  Or, where defendant’s disorder prevents his awareness of the wrongfulness of his conduct from restraining his actions.

*Standard: 1. when, as a result of mental disease or defect defendant lacks substantial capacity either to appreciate the criminality (wrongfulness) of his conduct or to conform his conduct to the requirements of law.  2. when, as a result of mental disease or defect, the defendant lacked substantial capacity to conform his conduct to the requirements of law.

*Any test requiring utter incapacity for self-control is unworkable.  Substantial capacity is really important.
4) United States v. Lyons




p.890
Withdraw the volitional prong of insanity test.  A person is not responsible for criminal conduct on the grounds of insanity only if at the time of that conduct, as a result of a mental disease or defect, he is unable to appreciate the wrongfulness of that conduct.  Line between an irresistible impulse and an impulse not resisted is probably no sharper than that between twilight and dusk.  Dissent:  The relevant inquiry on whether a person is blameworthy or not should be based on an inquiry into the subjective state of mind of the defendant, and whether he is worthy of blame.

[Took too many drugs, now insane.]
5) Notes on changes in the law
*After Hinkley shoots Reagan, courts tighten up on the insanity defense.
i) State law
*Some states still go by the MPC test, lots have returned to the M’Naghten rule.
ii) Federal law
*Narrows insanity test further than Lyons:  The defendant as a result of a severe mental disease or defect was unable to appreciate the nature and quality of his acts.
iii) Legislative proposals
*The ABA, and the APsycA, want to retain the cognitive branch of the MPC, and dump the control branch.
iv) The impact of the insanity defense
*Very few defendants plead insanity, and even fewer are found NGRI.
(b) The meaning of wrong
1) State v. Crenshaw





p.905
Uses the M’Naghten test, but then states that the terms ‘right or wrong’ refer to knowledge of a person at the time of committing an act that he was acting contrary to the law.  OK, because: one who knows the law is potentially deterable; and here, the legal wrong is synonymous with the moral wrong.  Society’s morals, not the individual’s that count here.

[dude goes nuts after honeymoon and stabs wife then chops her into bits with an axe.]
2) Notes
i) Legal vs. moral wrong
Some jurisdictions go with Crenshaw, counting the wrong required as a legal wrong, but some hold that ‘wrong’ means morally wrong.
ii) The deific decree exception
*Some courts gave a ‘deific decree’ exception – when know legally and morally wrong, and do it anyway because god said.  Not so many courts currently allow.
(c) The meaning of mental disease or defect
1) State v. Guido






p.909
The ‘disease of the mind’ required by M’Naghten’s legal insanity is different from the medical definition of psychosis.

[Woman shoots abusive husband.  Temporary psychosis]
2) Notes and questions
i) Questions on Guido
*Mental disease is fuzzy as to whether a medical or legal concept.
ii) A legal definition of ‘disease’
*If ‘mental disease’ is a legal concept, still problematic to define.  Lots of different ones – ABA, APA.
iii) The disease concept
*If defendant suffers from an impairment of cognition or control sufficiently serious to satisfy the prevailing insanity test, why should it matter that the impairment results not from disease, but only from a ‘personality disorder’
3) Notes on the psychopath
*The MPC specifically seeks to not include psychopaths from the definition of ‘mental disease or defect’:  The term ‘mental disease or defect does not include an abnormality manifested only by repeated criminal or otherwise antisocial conduct.
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