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Part I - Culpability

I. Introduction and basic concepts

a. Criminal Law ( Body of law that protects by defining crime and setting standards of responsibility – protects offenders/accused from the state (“sword and a shield”)

i. Passed by legislature, Signed by executive, Investigated and enforced by police and prosecutors

ii. Distinct from Civil law in its punitive characteristics

b. Criminal Law is Statutory ( based on written law.  More about creating statutes, interpreting and applying (courts much less important than in other areas). No Common Law of Crimes
c. 2 subdivisions
i. General – general rules for liability or “meta-rules,” e.g. mens rae, actus raeus, statutory interpretation
ii. Specific – individual crimes e.g. rape, homicide, theft
d. Model Penal Code (MPC)

i. Part I General
1. Article 1 – preliminary: background, purpose of code, etc.

2. Gen Principles – core of the course (2.02 is important))

3. Justification – general, shifts to defendant’s side incl. justifications (real exceptions to criminal law in which conduct may even be correct, e.g. self-defense)

4. Excuses: wrong committed, but there is some individual reason why the person is not culpable (e.g. insanity, young, etc.)

5. Incohate Crimes – before they come into fruition e.g. attempts, conspiracy, solicitation

6. Punishment – how to treat those found guilty of crimes.  MPC limits  punishment in three ways:

a. culpability: the MPC safeguards conduct that is without fault from condemnation as criminal

b. proportionality: the MPC differentiates on reasonable grounds between serious and minor offenses

c. legality: the MPC gives fair warning (notice) of the nature of the conduct declared to constitute an offense
ii. Part II – Specific crimes – we covered:

1. murder

2. conspiracy

3. RICOH (w/ conspiracy)

4. rape

5. theft

e. Meta-concepts
i. Blameworthiness – Is the individual blameworthy for their conduct?  When is it appropriate to blame someone for their conduct?  Answer must be yes. Is it based on intention (reasonable action, negligent action, etc.) or result?  We are exploring the meaning of blame and what is blameworthy enough to be prosecuted.

ii. Responsibility – Who is responsibility – perpetrator, one who aides?  How broad is the net of responsibility?  What constitutes enough to help to put you in the circle (getaway car, finding the victim, etc.)?  What someone who fails to prevent a crime by intervening or summoning help?

iii. Group Criminality – Is it a distinctive species of conduct?  Are all members of the gang equally liable?

iv. Justifications and Excuses – What is proper justification?  Save a person from harm, protect property, prevent a greater evil, civil disobedience?  Excuses for: youth, mental disease, poverty, duress, 
v. Punishment – how to treat those convicted?  Do we punish the offense or the offender?  What is the difference?  How much to punish, how much to differentiate.  How much differentiation should be in law of crimes, and how much in law of sentencing?
II. MPC § 1.02  the Principles of Construction
a. 1.02 (1) purposes
i.  a) (prevent conduct that unjustifiably and inexcusably inflicts or threatens substantial harms,

ii. (b)control persons likely  to commit crimes

iii. (c) safeguard conduct that is free from faultlaw is a shield to protect the innocent – clarifies what you can’t do

iv. (1d) law gives fair warning – people should know and have access to rules so gov’t can’t come down arbitrarily punish

v. (e) – differentiate crimes for commensurate sentencing (in sentencing everybody is “in” circle of criminal violations

b. 1.02(2) purposes of sentencing provisions include: (a) deterrence, (b) rehabilitation, (c) prevent excessive punishment, (d) Give wanrning of punishment, (e) differentiation of individualize punishment, (f) define functions of courts and agencies in dealing w/ offenders, (g)advance use of scientific methods and knowledge of sentencing, (h) integrate responsibility into single agency (i.e. State Dept. of corrections)

c. 1.02(3) ambiguity shall be interpreted to further the general purpose stated in this Section and the special purposes of the particular provision.

III. Mens Rea/Blameworthinesa

a. Blameworthiness: an unwarrantable act without mens rea is no crime at all.  

i. mens rea is a “general immorality of motive,” a “vicious will,” or an “evil-meaning mind” (moral blameworthiness).  This common-law definition does not require any particular mental state 

ii. The narrow meaning (and Jacobs’ use of the word) is simply the “particular mental state provided for in the definition of an offense,” the mental state required by the definition of the offense to accompany the act that produces or threatens harm. 

iii. Elements of culpability: the ( must have acted with mental intent with respect to each material element of the offense: (1) conduct, (2) circumstance, (3) result

b. §2.02(1) There must be mens rea for each element of the offense

c. §2.02(2) – the Four types of mental states (according to §2.02(5) these are a hierarchy, each state implies the presence of the lower)
i. PURPOSEFULLY - conscious object is to engage in conduct or cause result OR aware of circumstances or believes or hopes they exist
1. Case of purpose with inability to act: US v. Neiswender: (, for a fee, offered to corrupt a juror, but he was wrong and actually had no influence and couldn’t corrupt anyone, further he told attorney to work hard.  He was convicted because he had the mens rea, the intention, to obstruct justice (by merely offering his services he could have affected the outcome of the case).

ii. KNOWLINGLY: awareness of nature of conduct or circumstances AND aware of result that is practically certain
1. § 2.02 (7) – Knowledge = awareness of a high probability of its existence, unless actually believes that it does no exist
2. See U.S. v. Jewell ( willful blindness; ( convicted for smuggling marijuana. If a person is ignorant as a result of a conscious purpose to avoid learning truth he can still be guilty of knowingly committing offense.  His avoidance of the truth need not be active, ( could be culpable for a failure to take simple, obvious steps to confirm or dispel his suspicions.   
iii. RECKLESSLY – consciously disregards substantial and unjustifiable risk; gross deviation from standard conduct of a law-abiding person [** standard popularized by MPC - Could this standard apply to Rebina v Cunningham below]

iv. NEGLIGENTLY – should be aware of substantial and unjustifiable risk; gross deviation from standard conduct in actor’s situation (emphasis added - last three words are subjective ( could mean ntelligence? Hearing? Eyesight?). 

NOTE: Negligence is not an active mental state.  What does it mean should have known (objective vs. subjective standard – are individual shortcomings enough)?

d. §2.02(3) – Default minimum culpability is recklessly – negligence only when specified
e. §2.02(4) – must establish culpability for every material element of the offense
f. §2.02(6) about conditional intent has unintelligible language.  It was meant to make crimes like car-jacking punishable.
i. See U.S. v. Woodward – car-jacking case in which court upholds and applies statute – SCALIA dissents
g. §2.02(8) – requirement of willfulness satisfied by acting knowingly

h. §2.02(9) – mistake of law is NOT a defense
i. Some important cases

i. Regina v. Cuningham: the gas leak case, ( did not intend to asphyxiate neighbor, but when he took the gas meter off the wall, it released gas into the house.  This conviction was quashed on appeal for an overly broad instruction.  ( was behaving negligently or perhaps even recklessly here.
ii. Regina v. Faulkner: ( lit a match in the hold of a ship to see while he stole rum, ended up burning down the ship.  Same issues as above – did not intend to burn the ship.  Again, MPC would treat this as recklessness.
j. Felony-murder and transferred intent

i. Three paths to murder

1. Willful and pre-meditated

2. Extreme recklessness

3. felony-murder

ii. Case Regina v. Serne: ( started a fire to burn down house and collect insurance money.  Convicted because “malice afterthought” interpreted as being present from lighting the fire.

iii. MPC § 210.2(b) ( recklessness and indifference to human life are presumed if actor is engaged in or accomplice or fleeig from robbery, rape, arson, burglary, kidnapping or felonious escape.

1. not limited to those deaths that are foreseeable or natural and probable results, as long as the homicide is a direct causal result of the felony.  Even if the victim would die soon, it is still murder if the victim’s life is shortened at all

2. Must be both the “but for” cause and the “proximate” cause
3. Objection: punishes a crime when there is no mens rea.  The answer is to limit this to dangerous felonies.
iv. §1.12 (5) – establishes rule of  presumption (****permissive presumption, NOT conclusive presumption***)
1. issues of existence of presumed fact must be submitted to jury

2. Court must charge jury that while fact must be proven beyond reasonable fact – jury may regard facts giving rise to presumption as evidence of presumed fact.

3. Engaging in violent felony allows jury to find that person acts with reckless regard for life, but they do not have to convict.

v. Unlawful Act Doctrine: a misdemeanor resulting in a death can provide a basis for an involuntary manslaughter conviction without proof of recklessness or negligence.

IV. Mistake of Fact

a. MPC §2.04 

i. (1) – Ignorance or mistake of face is a defense if it negatives the mens rea, or if the law provides such

ii. (2) – not an available defense if ( would be guilty of another offense anyway, but it may reduce the grade and degree of offense

Think of “assaulting a police officer” whom you ( though was just a regular guy.

b. Cases

i. Regina v. Prince: ( broke the law by taking a 14 year old girl from her house, against her father’s will.  She said she was of age and he said he believed her.  He was still convicted because he should have taken efforts to discover her age.  Judge said he was committing a wrong act anyway (wrong to take girl away from parents w/o permission, despite her age).Note also, MPC §213.6 strict liability as to age below 10 in sex offenses – preponderance of evidence the ( reasonably believed her to be older when victim is above 10.

ii. US v. Staples: (’s conviction for having unregistered fully automatic machine guns was overturned because he reasonably didn’t know they fired automatically.  Guns are not an unusual product or bad in themselves.

iii. US v. Freed: ( was convicted for possessing unregistered hand grenades.  He said he though they were registered, but the court said this was an unreasonable mistake; he should have taken steps to discover.  Hand grenades are different than firearms (Congress treats them specially).

V. Voluntary Act Doctrine – Actus reus

a. Act must be a voluntary act in order to be punished

b. § MPC 2.01
i. (1) person not guilty of offense unless liabilyt is based on conduct which includes a voluntary act or omission
ii. (2) Things that are not voluntary acts: (a) reflex or convulsion; (b) bodily movement during sleep; (c) conduct under hypnosis; (d) bodily movement that is not a product of effort or determination of actor, either conscious or habitual
iii. (3) Omission only establishes liability if (a) expressly made sufficient by law; or (b) a duty to perform act is imposed by law
iv. (4) possession is an act, if knowingly procured or received something, or was aware of it long enough to have been able to terminate possession
c. Do we need this doctrine to protect the unintentional possessor of contraband

d. Cases: 
i. Martin v. State – drunk man taken onto a public highway by police then charged with public drunkenness.  Acquitted on appeal, because his appearance in public was nto voluntary
ii. People v. Newton – charged with murdering a police officer, convicted of voluntary manslaughter.  Claimed he was no conscious at the time of act (had been shot in the stomach and was acting on impulse). Appeals court ruled that refusal of jury instruction was prejudicial error.  
VI. Strict Liability

a. Seems contrary to mens rea requirements of §2.02 – no requirement of intent to commit an act.

b. MPC § 2.05 is an exception:

i. 2.05(1)(a) --  Any offense designated as a violation does not have to conform with the culpability requirements of Secs. 2.01 and 2.02, although the legislature certainly could impose those culpability requirements

ii. 2.05(1)(b) -- Non-MPC offenses do not have to conform to the culpability requirements of Secs. 2.01 and 2.02 if the legislature makes it clear that it intentionally ios dispensing with those requirements (i.e. providing for strict liability).

iii. 2.05(2)(a) -- Any non-code offense which dispenses with the 2.01 and 2.02 culpability requirements must be treated as merely a "violation" (see Sec. 1.04(5)) unless some "subsequent statute" provides otherwise. (I take this to mean 'subsequent" to the date of the state's adoption of the MPC.

iv. Sec. 205(2)(b)-- if the prosecution chooses to and does prove sec. 2.02-type culpability with respect to a non-MPC strict liability offense, then the D can be punished in the manner appropriate for an offense of that level as provided in Sec 1.04

c. Violations like these include minor regulatory legislation that has important social ends, usually they have slight penalties and not a lot of stigmatization.

d. Cases: (relect judicial hostility to strict liability)

i. Morisette v. U.S. 
1. Conviction of junk dealer who picked up spent bomb casings at air forced range, flattened and sold for scrap metal.  Crime was “knowingly converting gov’t property.” Court asserts need for knowledge that property was not abandoned.

2. Justice Jackson’s dicta on the idea of public welfare offense:

a. reasons given: heightened dangers meand heightened duties.  Minimize danger or probability of danger, accused is usually in a position to prevent violation (seems to cross over into negligence).  
b. Definition of offense is unclear, but the purpose appears to be the public good.  
c. Are the punishments so trivial that it doesn’t matter, or are the crimes serious threats to population that we can eliminate mens rea?  [seems to be a bit of both]
ii. U.S. v. Dotterweich – CEO if drug company convicted (corporation acquitted) of sending out drugs that were mislabeled (even though mislabeling was fault of manufacturers).  Said Food and Drug Act did not require mens rea – “burden of acting at hazard upon a person otherwise innocent but standing in respoinsible realtion to a public danger.”   Places the balance of hardship upon those who at least have opportunity of informing themselves of conditions

iii. State v. Baker - ( convicted of speeding when his cruise control would not shut off.  ( a claims that the act of speeding was involuntary – does strict liability distinguish between voluntary and involuntary acts?  Court says that defendant should voluntary started the cruise control.  

Jacobs would not differentiate between voluntary and involuntary acts for strict liability

e. Vicarious liability cases:

i. State v. Guminga ( Restaurant owner can’t be convicted for waitress’s failure to ID under age drinker (who was there with 2 cops as part of a sting).  Court holds that statute violates substantive due process, and only civil penalties would be appropriate.  Fines and license reoked don’t carry with them the same future ramifications
1. Question: Can you hold employer liable for employees’ actions?  

It’s like “Double strict liability.”  This is a serious threat, and we need people to be extra careful.  Idea that somebody needs to be punished.  It does not distinguish between people who take precautions and those who do not.

ii. State v. Beaudry – upholds conviction of owners who weren’t there when employee sold liquor while they were not there and when he opened restaurant after business hours.  “Disturbance of the force.”

iii. State v. Akers – parents are not held liable for kid driving off road vehicle on highway.  Should we hold parents liable for negligence and bad parenting?  Is this a box we want to open?  2.2 million people in jail (more than populations of VT, WY, and AK).  Should we expand criminal penalties?

VII. Mistake of Law

a. Generally, MPC supports this in only limited circumstances.

b. § 2.04(3) belief that act is not an offense is a defense when:

(a) act has not been published (lack of notice)

(b) acts in reasonable reliance upon an official statement of law, afterward determined to be invalid in (i) statute, (ii) judicial decision, (ii) admin order, or (iv) official interpretation of public officer charged by law w/ interpretation, administration or offense

§2.04 (4) This defense must be proven by preponderance of evidence.

c. Case: 

i. People v. Marrero: ( arrested for carrying a loaded pistol in violation of NY statute.  He claimed exception as a corrections officer (this was a misreading of the statute as it only exempted state corrections officers).  The (’s personal misreading of the law is not a defense.  This would lead to an infinite number of mistake of law defenses.

1. the ( always wants to argue a mistake of law (non-exculpatory)

2. the ( always wants to argue a mistake of fact (always exculpatory, goes to a jury to determine if the mistake was reasonable).

ii. U.S. v. Albertini - ( was a protestor whose actions was ruled to be protected on 1st appeal, but not on 2nd appeal.  Court held that he could not be punished for acts between 1st appeal and grant of cert for second appeal.

iii. Regina v. Smith – man thought property law made landlord’s property his own (he put in the flooring himself). Court of appeals acquits. Good nexus of law and fact.
iv. Hopkins v. State - Hopkins asked a prosecutor (State’s Attorney) if what he was doing (hanging a sign) was illegal.  Trial Court held and MD SC affirmed that prosecutor is not an official interpreter of the law. Seems out of line.

d. Cultural Defense ( Where I come from this is considered legal (or even praiseworthy) conduct. 
i. Can we say that if you want to move to a country you need to follow basic criminal law?

ii. How can we rebut this defense?  Do we need to bring experts to confirm cultural trends and traditions?  Who do we ask to confirm this?  Older tribesmen?  Younger?  Are we in a position to figure out the legal norms for the rest of the world?

iii. This is a much debated defense.  On the one hand, we seek to protect the least powerful (usually immigrants, etc.).  On the other hand, there are victims rights issues as well as feminist issues (often cultural defense is employed in crimes against women.

VIII. Legality 

a. “no crime without law, no punishment without law.”  Three elements: 

i. Criminal statutes should be understandable to reasonable law-abiding people

ii. Criminal statutes should be crafted so as not to delegate basic policy matters to police, judges, and juries for resolution on an ad hoc  and subjective basis

iii. Judicial interpretation of ambiguous statues should be biased in favor of the accused 

b.  MPC does not recognize the lenity principle 

i. see §1.02(3) ambiguity shall be interpreted to further the general purpose stated in this Section and the special purposes of the particular provision. 
c. In the real world it’s hard to know how much specificity we’ll require or how much vagueness we’ll allow.  
i. need to keep fairness but allow police to exercise peace keeping.

ii. The legislature can make anything a crime unless the prohibition would violate a constitutional right.  

iii. Courts are much slower to hold that an ordinary criminal statute – one that does not touch on fundamental constitutional rights – is unconstitutionally vague (i.e. negligence is not easily definable, but statutes that use it are not automatically vague

iv. Consider drunk driving.  Courts read many different standards into the law.  Are you aware of your jurisdiciton’s standards?

d. Cases:

i. Shaw v. Directors of Public Prosecutions: (in the UK) Prostitutes couldn’t solicit on the street so ( published a magazine advertising them (nude).  The court held that this was a conspiracy to corrupt public morals.  This was a bad holding, as there was really no such offense.  This wouldn’t have happened in the US.

ii. Keeler v. Superior Court - ( assaulted estranged wife and told her he was going to beat the baby out of her.  His attack killed the fetus, and he was convicted of murdering the unborn child.  Court acquitted, because there were no previous case to give ( notice that a fetus would be a person.  (political implications: abortion law).

iii. Chicago v. Morales – Court overturns Chicago anti-loitering statute for vagueness.  It gave too much discretion to the police by allowing them to dispurse any group of people hanging around with no apparent purpose as long as one was believed to be a gang member.  


1. MPC §250.6 ( loitering or prowling in a place, at a time, or in a manner not usually for law-abiding individuals under circumstances that warrant alarm for safety of person or property in vicinity.  

a. Causes for alarm include fleeing from peace officer, refusal to identify, attempt to conceal self or object

b. Offender must be given opportunity to identify himself and explain his presence (necessary procedure for conviction).

2. Political implications: race

IX. Causation and Significance of Resulting Harm

a. Theory

i. Tort law is obsessed with causation. Criminal law is much more conduct oriented – elements of intent and deterring socially harmful conduct, rather than making the victim whole after harm is committed

ii. There are some arguments for not considering effects at all, but these might lead to laws that are over-inclusive, and under-inclusive.  Result is often relevant in determining sentencing or crime itself (ex. felony-murder)

iii. Criminal law also holds people accountable for results they did not cause:

1. You’re responsible for that result because you bear a responsibility to another party or for a specific item (duty)

2. You are responsible if you helped plan something, even if you didn’t carry it out

3. inchoate crimes

iv. “but for” causation casts the net wider than “proximate cause”

v. There can be causation without mens rea (a verbal fight causes someone to leave the house, and he is hit by a car) or mens rea without causation (( can fire at victim and miss, while another accidentally fires at victim and kills him).
vi. “Foreseeability”  ( many cases are about holding criminals responsibility for foreseeable results in their crimes.  The question is where we draw the line.  What is a foreseeable result
vii. Constructed Intent – Person Shoots at A but kills B instead.  He did not intend to kill B, but he’s still liable.  Variation: Bullet goes through A and kills B.  Both crimes fit purposeful murder under MPC §210 and 2.03.
b. MPC §2.03

i. (1) Cause defined: (a) but for; and (b) relation ship satisifies any additional casual requirements imposed by code or other law

ii. (2) When purposefully or knowingly cause a particular result is an element, element is not established if actual result is not w/in purpose or contemplation

1. (a) Still causation if only difference is different person or different property inured, or lesser harm is inflicted

2. (b) Still causation if actual harm is the same kind of injury, and is not too remote of accidental

iii. (3) When recklessly or negligent causeing a particular result is an element, element is nto extablished if aactual result is not w/in risk which the actor was (or should have been) aware.  Same exceptions as above

iv. (4) Element is not established unless actual result is a probable consequence  [Concept of forseeability as above – what is a “probably consequence”?]

c. Cases:

i. People v. Acosta: Question is: was the accident foreseeable and was it caused by the (?  ( led police on a 48-mile chase, during it two police helicopters collided and three died.  ( claims the collision wasn’t foreseeable (had never happened before), he got off on the malice part of the statute (to be reckless he would have had to seen risks and acted despite them, he didn’t know of the helicopters).  
ii. People v. Warner Lambert: ( corporation and several of its officers were indicted fro 2nd degree manslaughter and criminally negligent homicide for an explosion at a factory (after they had been warned by their insurance carrier that one was possible).  They got off because the Court found their actions were not a sufficient direct cause of the ensuing death (evidence not legally sufficient to establish forseeability of the immediate, triggering cause of explosion).
iii. Commonwealth v. Wilansky:Waiter in a night carelessly struck a match and caused a fire.  Several hundred nightclub patrons died.  Owner held liable because the exits were blocked off

iv. People v. Kibbe: Two robbers mug a man and leave on the side of the road in the cold.  Man was hit by a truck and killed – would have thought man might freeze to death, but they claim they didn’t think of truck hitting him.  Robbers were held liable (death was foreseeable).

v. People v. Arzon - ( lit fire by deliberate arson.  Firefighters got trapped by another (unrelated) fire on a lower floor.  Court denied motion to dismiss

d. Subsequent Human Actions – Assisted Suicide
i. MPC §210.5
1. criminal homicide if causes suicide by force, duress or deception [there must be more than just aid] 

2. Aiding or soliciting suicide is a felony of the 2nd degree (or misdemeanor if no suicide (or attempt) results

ii. People v. Campbell: ( charged with murder for providing ga gun to victim who then killed himself after ( encouraged him.  Victim slept with (’s wife, and both had been drinking heavily.  Court rules that “hope” is not “intent,” and Campbell did not actually kill victim.  MPC could be statutory solution suggested by court (Is drunkenness deception?)

iii. People v. Kevorkian: Supreme Court of MI ordered lower court to reconsider a motion to quash in light of analysis that assisted suicide is not  a crime unless death was a direct and natural result of Kevorkian’s conduct.  In a later case, Kevorkian actually injected the deceased, taped it, and dared prosecutor to help him.

e. Subsequent Human Actions not intended to product results

i. State v. Stevenson – kidnapped woman take poison to kill herself.  ( claims that she procured and took the poison on her own.  The Court upholds the conviction – kidnapping and abuse facilitated the taking of poison, and ( did not seek proper medical attention.

ii. State v. McFadden - ( and victim were in a drag race.  Victim crashes into another car.  Victim and driver or other die.Affirm conviction of ( for 2 counts of involuntary manslaughter.
iii. Commonwealth v. Atencio: “Russian Roulette” – third guy shot himself. Court ruled that 2 defendants and victim were engaged in a joint enter prise with mutual encouragement (much more than mere presence in the room).  Indictments for manslaughter affirmed

Omissions

f. Theory: The law should see to it that we do not do harm, but not see to it that, in the absence of a specific duty, we do things to prevent harm.  There are notions of individualism inherent in our society – you don’t bother me, and I don’t bother you.  With omissions, it is more difficult to ascertain mens rea and causation than in direct action.

g. MPC §2.01(3) ( Liability for the commission of an offense may not be based on an omission unless

i. (a) The omission I expressly made sufficient by law defining the offense; or

ii. (b) a duty to perform the omitted act is imposed by law.

h. Duty comes from statutory duty or common law duty:

i. A duty to care exists (parents, etc.)

ii. Relationship causes a duty (fiduciaries such as lawyers, doctors)

iii. Contractual duty

iv. Voluntarily assumed a duty.

i. Child Abuse Cases
i. MPC 
1. §230.4 “Endangering the Welfare of Children”
parent, guarding or other person supervising welfare of a child under 18 endangers welfare by violating a duty of care protection, or support.

2. MPC § 212.4 Interference with custody – knowingly or recklessly taking child from custody of parent/guardian.

Affirmative defense under law – belief that action was necessary to protect child from danger (or child over 14 was taken away at ist own instigation w/o enticement and w/o criminal purpose)

ii. Pope v. State: ( took mother and child home form church.  Mother beat child to death but was exonerated because incompetent. ( was convicted of child abuse and concealment of a felony (murder of the child by its mother).  Child abuse conviction was overturned because Pope had no legal duty to the child.  Could have been accused of negligent homicide under MPC 210.4 and 2.03 (negligence).  She could rightfully intervene in the mother’s custody under MPC 212.4 (interference with custody).  
iii. Jones v. U.S.:  Convicted reversed.  ( failed to provide for Anthony Green (friend’s baby), who died.  Disputed as to whether or not Green lived with Jones, whether or not Green paid Jones to care for the baby.  Jury instruction failed to suggest necessity to find duty of care.

j. People v. Oliver: ( met a drunk at a bar and took him to her house, where she provided him with a spoon at his request that he used to inject heroin.  He passed out and she left, she later told her daughter to put him outside.  Police found him dead of morphine poisoning.  Convicted of involuntary manslaughter (jury instruction on negligent homicide).  Appeals court ruled that by bringing him to her home, she acquired a limited duty to care and seek medical attention.  Heroine use as an act involving definite potential for fatal consequences

X. Attempts: actions after the formation of mens rea but short of the attainment of the criminal goal - imperfect or incomplete.

a. Theory
i. Two Types:
1. Inchoate attempts: the beginning of a crime (preparatory), but caught before it could occur.

2. failed attempts: complete but imperfect did final action, but for some reason it didn’t occur (e.g. fired but missed)

NOTE: Cannot be tried for a crime and attempt.  Attempt is proven (and made irrelevant) by commission.

ii. Justification of inchoate offenses
1. Deterrence – prevent future harm.  Criminal law threatens sanctions in order to eliminate behavior.

2. Intervene early to prevent a harm from occurring (save a life)

3. People are actually culpable (mens rea)

4. Is it a legitimate function of criminal law to attempt to incapacitate dangerous people?

5. Attempt law is important a part of sword and shield:




Sword: identify people before they do something terrible




Shield: protect right to flirt with their impulses

iii. Last step doctrine: no attempt until the last step.  If the punishment was the same for attempt (and crime because attempt to early), no incentive for abandonment.  

b. MPC §5.01

i. (1) Definition of attempt:
1. (a) engages in conduct which would be a crime (if circumstances were as believed) [conduct crimes like drunk driving]

2. (b) does or omits to do something with the belief that it will cause a result w/o further conduct. [result offenses like murder, can be guilty of an offense that you believe will occur even if it’s not your purpose, e.g. planting a bomb to kill one that would have hurt others if it went off]
3. (c) purposeful act or omission constituting a substantial step in a course of conduct culminating in the crime. [could mean that substantial step is intracranial, could mean that there must be an action which is a substantial step.]  NOTE: “under the circumstances as he believes them to be” eliminates impossibility defense.
ii. (2) Substantial step – must be strongly corroborative of actor’s criminal purpose: (a) lying in wait, (b) enticing, (c)reconnoitering, (d) unlawful entry, (e) possession of materials (can serve no other lawful purpose), (f) possession/collection/fabrication of materials near site of intended crime, (g) Soliciting an innocent agent.
iii. (3) Anyone who would be guilty under accomplice liability can be guilty of attempt if crime is not committed or attempted by the other person

iv. (4) Defense of Renunciation if abandoned effor to comiit the crime, or otherwise prevented its commission, manifesting completel and voluntary renunciation.
1. No renunciation because of change in circumstances that make crime more difficult
2. Postponement is not renunciation
v. Comments on MPC

1. MPC could be read as an early intervention, aggressive statute.  It puts emphasis about whether the actions are congruent with the actor’s attempts.  Some ambiguity

2. Treats some inchoate crimes as crimes in themselves

a. Burglary (sec. 221.1) ( unlawful/unprivileged entry with intent to commit crime.  Is this an end run around the law of attempt?  Possession of burglary tools ( can’t prove burglary?

b. gun possession without a license?  Is this also an inchoate offense?  Ex-fellons cannot possess firearms

c. More MPC
i. § 5.02 – Criminal solicitation: commanding encouraging, or requesting another to commit a crime, (2) even if solicitation is uncommunicated, and (3) defense if solicitor finds actor and persuades him not to do it or other wise prevents the crime under circumstances manifesting complete voluntary renunciation of criminal purpose

ii. §2.13 – Entrapment (defense): for purpose of obtaining evidence, official induces or encourages another person to engage in an offense b:

1. by making false representations designed to make person believe crime is legal.

2. by Using persuasion or inducement which create substantial risk that crime will be committed by those not ready to commit.

3. defense negated when crime involves causing or threatening bodily injury

iii. MPC § 211.2 reckless endagerment: “conduct which places or may place another person in danger of death or serious bodily injury” – only a misdemeanor (relevant to AIDS cases)

d. Abandonment ( At what point is a criminal said to have abandoned his purpose and renunciated

i. View of abandonment defense depends upon deep assumptions about criminals:

1. Criminals are hardened, and this is a loophole

2. Criminals can repent
ii. cases

1. People v. Johnston: ( robbed a gas station.  Attendant produced $50, and J said “forget about it.” It seems that renunciation was due to the fact that there was less money than he wanted.  ** Not a complete renunciation because it was only done due to circumstance**

2. McNeal forced a girl at knife point to accompany him to a house.  She asked to be let go, and he did.  Conviction upheld because woman’s plea was “unexpected resistance.”  MPC ( does making crime “more difficult” mean physically difficult or psychologically difficult?

e. Incohate Attempt Cases:

i. U.S. v. Harper - ( sets a “bill trap” in an ATM, but cops get there before the repairman.  ( is let off as not having taken a substantial step.  MPC might view lying in wait as a substantial step.  Conspiracy charge still stuck.  Idea: the earlier the cops move in, the more chance that conduct is in fact innocuous.

ii. People v. Rizzo: (’s drove around while armed searching for a bookkeeper to rob payroll, apprehended before they found him.  Acquitted because they had not found or the intended victim.  We could redefine attempts to cover acts like this or get them for other crimes: stalking, loitering, etc.  Could also redefine crime as prowling by auto or possession of a firearm with intent to commit a crime.

iii. People v. McQuirter: Black man convicted of assault with attempt to commit rape.  Victim noticed ( sitting in a truck.  She claimed he followed her and hid behind a tree.  Alleged confession, but ( says he was just debating about going to get his friend from a brothel.  Conviction upheld.  Racial implications – would a white man have been convicted in Alabama in 1953 – demonstrates the danger of attempt laws. 
f. Completed Attempts: Smallwood v. State: overturns conviction of attempted murder for HIV positive man who raped women.  P argued that ( was in essence “pointing a loaded gun” at his victims.  The court ruled that death was not a natural and probable result, and there was no specific intent to kill here.
g. Impossibility cases: 
i. People v. Jaffe: (’s conviction for attempting to buy stolen goods is overturned, because the goods were not actually stolen.  If one believes that the act is a crime, but it is in fact not, then there can be no attempt.  (MPC § 5.01(1)(c) rejects impossibility defense).

ii. People v. Dlugash: ( is guilty of attempted murder if he believes person is still alive, even if person is actually dead (no more impossibility defense).  ( shot a man in the face while he was on the floor after he had already been shot.  Trend is now moving away from impossibility defense.

iii. U.S. v. Berrigan: Priest in prison during Vietnam though he was smuggling letters out of prison w/o warden’s approval, but the warden really knew.  Impossibility defense worked here

iv. U.S. v. Oviedo: Reversed conviction of attempt to sell heroine, because ( was really selling sugar – act he was actually attempting (sale of sugar) was no illegal.
Part II – Group Criminality

XI. Accomplice Liability

a. Theory

i. Accomplice liability, at least in theory, holds one liable for conduct of another through a theory of complicity or facilitation.
ii. Accomplice Liability requires two kinds of mens rea: (1) mens rea to help, and (2) mens rea to actually commit the act.
iii. One can be convicted of a crime (e.g. murder) under the theory of accomplice liability; one is not convicted of “aiding and abetting a murder.”
iv. Accomplice liability exists for omissions, but only when there is a duty to prevent and a purpose to see the act done.
v. Learned Hand Peoni standard ( that one must have a stake in the venture in order to be convicted as an accomplice.  Is this in accord with the MPC?
vi. Three forms of being an accomplice: solicit, (agreeing or attempt to) aid, not acting on a legal duty to prevent
b. MPC § 2.06 

i. (1) – A person is accountable for crime committed by another for whom he is legally accountable.

ii. (2) – A person is legally accountable for conduct of another when (a) (acting w/ necessary intent) he cause an innocent person to engage in such conduct; (b) he is made accountable by law, or (c) he is an accomplice

iii. (3) definition of an accomplice: (a) (i) solicits, (ii) aids in planning or commission, or (iii) fails in legal duty to make an effort to prevent, or (b) conduct is expressly declared by law to establish complicity.

iv. (4) accomplice must act with with type of mens rea that would is sufficient for commission of offense (e.g. purposefully, knowingly, etc.)

v. (5) person who is incapable my be convicted of offense committed by another for whom he is legally responsible.

vi. (6) NOT an accomplice if: (a) victim; (b) offense is so defined that conduct is inevitably incident to its commission; (c) terminates complicity prior to act and (i) deprives conduct of effectiveness, or (ii) informst the authorities.

vii. (7) accomplice can be convicted even though person helped has not bee prosecuted, convicted or has immunity

c. Cases:

i. Hicks v. U.S.: (’s conviction of murder for words he uttered that had an effect of encouraging the murder was overturned.  Trial judge failed to instruct the jury that Hicks had to intend that his words encourage the murder.  Person cannot be an accomplice to murder unless encourage was made with intention of encouraging the murder.
ii. Wilson v. People: ( helped friend break into liquor store, but he called the cops as a set up.  Conviction of burglary overturned.

iii. State v. Gladstone: (’s conviction for facilitating the sale of marijuana is overturned.  He told police informant that he was out of  pot but drew a map for customer.  There can be no aiding and abetting where there is no connectin or association with the principal (Gladstone never spoke to person who sold marijuana.

iv. People v. Luparello: ( wanted to find his girlfriend and got several friends to help him get the information from victim.  He said he wanted it at any cost, and one of these friends killed the victim.  This court’s theory is you don’t need purpose for the result; ( can just be negligent with respect to the result of actions you set in motion.  

1.  established the natural and problem consequence rule: ( can be responsible for facilitating actual crime the principle committed as long as it’s foreseeable.

2. rule doesn’t work under the MPC ( transfers mens rea of actor to accomplice; punishment no longer proportional to (’s mental state

v. Roy v. U.S.: (’s conviction for aiding armed robbery was overturned.  ( sent federal agent to friend to buy a handgun ( ( did not know about robbery (can’t say ( should have known).

vi. U.S. v. Xavier: Cannot be guilty of aiding fellon’s possession of a firearm, if you don’t know the person is a felon (man gave his brother a gun, but iddn’t know brother was a felon).  Even though offense is strict liability for felon, it is not for accomplice.

d.  Accomplice liability by omission is established if person fails to act on a legal duty to prevent the crime.
i. State v. Stanciel: (  (Burgos) held liable for boyfriend beating to death her daughter (failure to protect her).  She violated a cort order to keep Stanciel away from child.

ii. Walden: failure of a parent who is present to takea ll steps reasonably possible to protect child from attack constitutes an acto of omission shoing ocnsent and contribution to crime.

e. Excuses and justifications. Do they carry over?

i. Vaden v. State: Vaden flew an undercover government agent around so the agent could shoot game illegally.  ( claimed that there was no crime because the government agent could ignore the law. Court rueld that pubic authority justification only applied to agent, not to (  [Due process issues: # of foxes shot affected # of counts ( gets charged with] 

 NOTE: MPC § 3.03 ( execution of public duty justification

Court is not sure they buy Snell’s justification, but they are willing to put that aside, because it is not relevant.

ii. Taylor v Commonwealth: Excuxes to commission of a crime are personal to the actor and cannot be sued by accomplice to escape criminal liability.  (’s conviction upheld after she helped fiancé abduct his son from mother’s home.
Idea: justification may transfer, but excuse is personal to the principal actor.

XII. Corporate Liability

a. Theory: can do more than merely create stigma, courts can order community service or even order a restructuring or monitoring of the company.  Finally, a court could dissolve the corporation (corporate death sentence). NOTE: US and Britain are only countries with this system

i. Justifications:
1. Deterrence: punishing shareholders could force better policing of the corporate officers

2. Stigma: only criminal law provides certain stigma

3. Punishing individuals may not provide effective deterrence – corporate “fall guys.”

ii. Criticisms:
1. Can’t really punish a corporation, really the courts are punishing the stockholders and employees (who may get laid off).  Vicarious liabililty?

2. Over-deterrence 

3. Divert attention away from the guilty actors: corporate agents

iii. respondea superior: (standard from torts) the superiors in a corporation are responsible for the acts of their agents.  

1. Corporation is liable for conduct of agents within the scope of their employment even if contrary to actual instructions or stated policies

2. Corporate policies defense, will allow straw-man policies

b. MPC §2.07

i. (1) corporation may be convicted if:

1. (a) Offense is a violation or defined by statute w/ stated purpose to punish corporations, conduct is performed by agent acting w/in scope of his office; or
2. (b) Omission to discharge legal duty of affirmative performance
3. (c) Commission was authorized, requested, commanded, performed or recklessly tolerated by management.
ii. (2) Absolute liability offenses are assumed to apply to corporations unless otherwise stated
iii. (3) unincorporated assocation can be convicted if: (a) statue expressly proiveds for liability; or (b) failure to perform duty
iv. (4) (a) excludes municipal corporations and gov’t agencies
v. (5) defense of due dillegence by manager maybe  proved by preponderance of the evidence.
vi. (6) People are also liable as individuals for conduct (or omissions) performed in name of corporation.
c. Cases

i. New York Central RR: RR corp. held liable for giving rebates to sugar company in violation of federal law.  Established principel the corporation can be criminally liable for acts of employees.
ii. U.S. v. Hilton Hotels: Corporation held liable for violation of Sherman Act (boycotting suppliers as party of an association), despite official corporate policy against doing so.
iii. Enron Case: example of the corporate death penalty
iv. Gordon v. U.S.: partners of a corporation held liable for employees selling sewing machines w/ down payments.  Court held that partners had “constructive” knowledge, and a duty to monitor employees.  Supreme Court overturned conviction for reasons similar to dissent: standard of knowledge could be applied to corporation but not to individuals running the corp.

v. US v. Park: CEO of a supermarket company held liable for rodents in the warehouses.  The Supreme Court said due diligence isn’t enough, the ( must be powerless to stop the illegal acts to avoid liability (strict liability).  The Court said the law (FDCA) imposes an affirmative duty.  Responsible corporate officer can be held criminally liable w/o proof of wrongful action. 

vi. U.S. v.Campbell: Money laundering conviction of a real estate agent based on willful blindness.

XIII. Conspiracy

a. Theory:

i. Definition: an agreement amongs a group of people to commit a criminal act.  The actus reus is the overt act of furthering an agreement.
ii. Incohate offense: gets a group of people before they even make an attempt.
iii. Conspiracy is a crime that applies throughout the criminal law

1. goes across the entire range of substance crimes

2. Creates a new form of liability

3. Provides a trigger for liability (like attempt)

4. Extends the reach of vicarious liability (extends accomplice liability rules)

iv. Conspiracy vs. Attempt - conspiracy differs from attempt in that it merely requires an agreement, not a substantial step towards completion (may trigger criminal responsibility at an early point in time).  Reasons to act earlier

1. Attempt puts a greater emphasis on people’s right to flirt with crime, but there is also possibility that people will re-think, that an action that appears dangerous will end up being innocent.  

2. Conspiracy has a greater potential danger:  When multiple people are involved, they are more likely to follow through.

3. Likelihood that they will commit other crimes.  Potentially dangerous doctrine ( points us in the direction of taking state control because of the prediction of future dangerousness.

4. Conspiracy seems similar to solicitation, except that in the latter, one party is attempting to get another to go along with him.

v. Conspiracy as a criminal offense: in many jurisdictions (including federal law), conspiracy charge doesn’t disappear once the offense is committed.
1. double jeopardy concerns
2. empirical assumption about group offenders – ongoing criminal groups: gang members, organized crime, professional criminals
3. MPC §1.07(1)(b) says one can’t be punished for both conspiracy and completed offense

vi. Usefulness of conspiracy: Widens the net of criminal law
1. “Prosecutors’ darling” – can always throw in a conspiracy charge
2. Easier to prove in many cases (can bring in people you can’t prove are accomplices
3. Pinkerton rule – allows one to be held liable for reasonably foreseeable acts of co-conspirators (NOT the case under MPC)
4. Prosecutors can try multiple offenses together
vii. Criitcisms of conspiracy
1. vague

2. mental crime

3. aggravates degree of crime (conspiracy is a felony, some crimes are misdemeanors by themselves)
4. Inculpates people on the fringe

5. multiplies venue options

6. permissive joinder – co-conspirators are tried together.  This can link lowly minor players to kingpins.  There are often prejudicial effects.

7. extends statute of limitations

8. Hearsay rule is circular – hearsay is allowed as evidence of conspiracy if judge rules that there is enough evidence to establish possibility of conspiracy.  (judge is already saying there is a conspiracy when he admits the evidence)
b. MPC § 5.03

i. (1) definition – w/ purpose of rpomotion ofr facilitating commission of a crime (a) agrees  to engage in criminal conduct with others; or (b) agrees to aid others in planning or commission, or attempt or solicitation to commit crime
ii. (2) Scope – If actor knows that partner has conspired of others, actor is also guilty of conspiring with them, even w/o knowing their identities [wheel conspiracy]
iii. (3) Conspiracy w/ multiple Objectives – Only one conspiracy, so long as multiple crimes are object of same agreement of continuous relationship.
iv. (4) Joinder and Venue – (a) may prosecute 2 people together if (i) charged w/ conspiring w/ one antoher; (ii) if conspiracies alleged (same or different parites) are different aspects of a scheme or organized criminal conduct [wheel conspiracy]
(b) limitations: (i) venue only place of agreement or where overt act was committed; (ii) liability can’t be enlarged by joinder; (iii) defendant has a right to request severance or special verdict

v. (5) Overt Act: other than 1st or 2nd degree felony, there must ben an overt act in pursuance of conspiracy by one of the co-conspirators

vi. (6) Renunciation: affirmative defense that actor thwarted conspiracy, manifested complete and voluntary renunciation of criminal purpose.

vii. (7) Duration: (a) conspiracy terminates when object is committed, or abandoned; (b) abandonment is presumed if nobody does an overt act during applicable statute of limitations; (c) conspiracy is terminated as to individual when he informs co-conspirators, or informs law enforcements
viii. MPC § 5.04 – (1) still liable for conspiracy (a) if person does not have a particular characteristic that is an element of a crime as long as ( believes he does [allows for under cover agents to be in conspiracies]; and (b) still guilty if other person is irresponsible or has immunity.  (2) It is a defense that if objective were achieved, actor would not be guilty of a crime under law defining the offense or as an occomplice.

c. Cases:

i. Krulewitch v. United States: prostitute tells another not to tell authorities about (’s guilt, and gov’t seeks to admit this as evidence under hearsay rule.  Holding states that hearsay evidence of an alleged cover-up conspiracy (separate conspiracy) is NOT admissible as evidence of existence of conspiracy. – Jackson’s concurrence has general criticism’s of conspiracy doctrine
ii. Bourjaily v. U.S.: Hearsay is admissible when judges feels there by a preponderance of evidence that defendant was a member of a conspiracy.  This seems to be circular logic. [“Bootstrapping Point”]
iii. Pinkerton v. U.S.: Two brothers convicted of conspiracy not to pay liquor taxes (one is in prison at time of offense, but through conspiracy he is held liable for substantive offense.  One is guilty of all subsequent crimes committed by all co-conspirators in the course of the conspiracy [Pinkerton Rule – not in MPC].  There is enormous potential for liability according to federal criminal law.
iv. State v. Bridges: ( got in a fight and recruited two accomplices to help him, one accomplice w/ gun killed a by-stander (plan was for ( to fight and friend to hold crowd at bay.  ( was held liable for murder, because it was a foreseeable consequence of the conspiracy to go to the party armed and fight.  NOTE: This is an expansion of Pinkerton forseeability doctrine.  Broader liability than for accomplice liability ( ( wasn’t guilty originally as an accomplice because he didn’t have (1) purpose to commit murder, or (2) purpose to assist or aid. 
v. Interstate Circuit, Inc. v. US: movie theaters violating Sherman Anti-Trust Act.  Each distributor got a letter (showing that copies were sent to 7 other distributors) and agreed with the theaters to over charge, but did not communicate with other distributors.  The question here is whether conscious parallelism is sufficient for an agreement (conspiracy).  This seems to water down the idea of conspiracy, there’s really no agreement needed at all with this.

vi. U.S. v. Alvarez: Conduct of a defendant can be used to infer gulty in a conspiracy.  Alvarez convicted of conspiracy to import drugs: was loading drugs onto a plane and smiled and nodded when agent asked if he would be there to unload in the U.S.
vii. U.S. v. Freeman – “Cowboy shrimp boat case.”  Crew members convicted of conspiracy by being on a boat w/ 43,000 lbs. of marijuana.    Extreme quantity indicated they must have had knowledge.
viii. People v. Lauria: ( ran a phone answering that several prostitutes were using.  He knew some were prostitutes but he did not make any extra money from them.  He was not guilty because (i) he did not have stake in the venture, (ii) there were other legitimate uses for his service, and (iii) the volume of his business w/ protistutes was not grossly disproportionate.  NOTE: prostitution was misdemeanor, but conspiracy was a felony.

ix.  Kotteakos v. U.S.: ( found guilty of one conspiracy w/ many others who got illegal loans from Brown.  Supreme court overturned conviction; said there was not one big conspiracy – it was a wheel conspiracy, but no rim.  Trying everyone together was prejudicial. 

d. RICO: Federalizes state crimes, but the crimes still need a federal hook: any effect on interstate commerce (this is never a problem to meet) 

i. this is a criminal law statute run by the US attorneys

ii. civil aspect for victims to sue another for injuries resulting from RICO violations (even allows one corporation to sue another for fraud cases – i.e. mail fraud is a RICO violation)

iii. US can also sue civilly to get an injunction restraining activity to prevent further violations (used very effectively, especially for labor racketeering): (1) there is a different burden of proof and this is an advantage in civil cases, (2) discovery is an advantage that exists in civil, but not criminal.

iv. What does RICO add to traditional conspiracy law?  In what ways was it expansive?

1. Increases vulnerability in terms of punishment (20 years under RICO and double counting for violating RICO and conspiring to violate RICO vs. five under conspiracy)

2. Mandatory forfeiture of all profits of crime

3. Joinder of different people and activities

4. RICO also builds on the Pinkerton rule of accomplice liability, allowing people who wouldn’t usually be thought of as co-conspirators to be tried together.

v. The statutes:
1. §1961 “pattern of racketeering activity” requires at least two acts of racketeering activity.  

2. §1962(a) criminals can’t use money from crime to go legitimate.  response to Congress’s concern that organized crime was infiltrating legitimate businesses through investment.

3. §1962(b) stop criminals from muscling their way in to a business without a monetary investment, extortion and take over through racketeering. “collection of unlawful debt” covers gambling offenses

4. §1962(c): using legitimate business for racketeering activity; als used to go after pure gangs, entities in fact.  This section used the most.

5. 1962 (d): unlawful to conspire to violate 1962(a), (b), (c)

vi. RICO lets gov’t prosecute legitimate business as well as gov’t officials 

vii. The Supreme Court ruled that an enterprise can be exclusively criminal, thus you can actually get all criminals, creates the crime of being a criminal (this is where RICO really gives prosecutors power).  

1. not an agreement to commit crimes, but an agreement to participate in an enterprise involved in crime. 

2. An enterprise however isn’t just a group in agreement (conspiracy) it’s more permanent with its own personality.
viii. U.S. v. Elliot: RICO allows prosecutor to charge, in a single count, what might constitute multiple smaller conspiracies. Elliot and five others were tried w/ consipiring  to violate 1962(c) of RICO.  J.C. Hawkins was linked to all crimes, although at not time did more than three of them conspire together to commit any act.

Part III: Exculpation

I. General: 

a. Shift from plaintiff to (’s case.  

b. Affirmative defenses: ( must raise these himself.  Some have to be proven through preponderance of evidence.  In other cases, prosecution must prove beyond a reasonable doubt that defense is invalid.

c. Excuses v. Justifications

i. Justification: Act was correct in and of itself (e.g. self-defnese, public duty)
ii. Excuse: Act was wrong in general, but there was a good reason for doing it, e.g. entrapment, infancy, insanity

II. Self Defense

a. Theory:  Self-defense is seen as a basic right in our society, and in some ways a moral imperative
i. Often limited by (1) imminence of danger, (2) necessity, and (3) proportionality
ii. The alternative to self defense is defense by the state.  
iii. Is limiting weapons (gun control) limiting self-defense
iv. Domestic abuse and battered women’s syndrome
v. Subjective vs. Objective standards in judging necessity:
Is it the actual seriousness of the threat, or the perceived seriousness?

vi. Perfect vs. Imperfect Self defense: Perfect means that self- defense was justified.  Imperfect means that ( truly believed he needed to use force, but the belief was not reasonable.

vii. Self defense is often used as a defense to put the victim on trial.  

b. MPC § 3.04 Use of Force in Self-protection

i. (1) justifiable when actor believes force is “immediately necessary” for the purpose of protecting himself from unlawful force “on the present occasion”
ii. (2) limitations:

1. (a) not justifiable to (i) to resist arrest, or (ii) to resist occupation or repossession of property by rightful owner (if actor knows person has right) ( (ii) does not apply if: (1) actor using force in self defense is a public officer or, (2) actor has been unlawfully dispossessed, or (3) actor believes force is necessary to protect self against death or “serious bodily harm”)
2. (b) used of deadly force only to prefent death, serious boidly harm kidnapping, or rape.  NOT allowable if
a. (i) actor w/ purpose of causing death or serious bodily harm, provoked use of force
b. (ii) actor knows he can avoid using force w/ complete safety by retreating or surrendering possession, except that (1) actor is not obliged to retreat from dwelling or place of work unless he was original aggressor; and (2) a public officer making an arrest or preventing an escape is not obligated to desist from such duties because of resistance or threatened resistance
3. (c)  A person using protective force may estimate necessity thereof under circumstances as he believes them to be w/o retreating surrendering possession, or doing any other act which he has no loegal duty to do
iii. (3) Use of confinement is OK as long as actor takes all reasonably measures to terminate confinement as soon as he knows he safely can.
c. MPC § 3.09 –

i. (1) justification is unavailable when there is a mistake of law:

1. actor’s belief in the unlawfulness of force is erroneous and

2. error is due to ignorance or mistake as to the provision of the code.

ii. (2) mistake of fact – reckless or negligent in acquiring or failing to acquire knowledge or belief which is material.

iii. (3) Reckless or negligent injury of third parties is not excused – must be precise; prosecution can say you were negligent in employing self defense.  

iv. Comment:
1. MPC uses an objective theory, but it is not fully objective, based on the (’s subjective beliefs.  However these subjective beliefs must be reasonable as another would see them.

2. Liability is based on (’s mental state (recklessness or negligence), but there is an objective standard to these 
d. Cases

i. People v. Goetz: Highly-politicized case.  Goetz shot four people on a subway car after one asked him for $5.  He had been mugged several times before and was carrying an illegal gun.  The defendants were not armed, and Goetz shot Cabey a second time after saying “You don’t’ look so bad.” Racial Issue: He felt threatened by the black youths asking for money.  Goetz argued for a subjective standard, but the court refused and enforced NY’s more objective standard 

1. Subjective: ( honestly believed he needed to use deadly force.  difficult for the prosecution to disprove beyond a reasonable doubt.

2. Objective standard: reasonable person would believe he needed to use deadly force in the same situation.  situational requirement leaves a lot of room for ( to bring in subjective elements.

Goetz later acquitted by a jury.

e. Batterd Women’s Syndrome Cases: 
i. BWS is a psychological syndrome from which a woman suffers.  It is caused by a pattern of abuse and reconciliation.  It is used to explain why women are afraid, why they don’t leave, why they are afraid the man will attack again, and why they don’t think they can go for help.  

ii. Admission of expert testimony is controversial.  It puts the victim on trial.  There is no coherent theory, and there is question as to what constitutes a “pattern of abuse.”  ( will claim that it is prejudicial, while Prosecution will say it provides context

iii. BWS could be seen as an excuse in some cases (pre-meditated spousal murder), in which a subjective standard can be employed (or modified objective – no person would remain “reasonable” in such a pattern of abuse).

iv. State v. Kelly: Woman murders her husband with a pair of scissors from her purse.  He attacked her the first time, threw her to the ground and choked her; she stabbed him when he came at her.  The prosecution claimed that she provoked him and chased him.  Real significance is the admissibility of expert testimony on BWS  to prove imminent risk of injury.  (NOTE: BWS testimony is not relevant to prove that woman’s belief in risk of injury was objectively reasonable)
v. State v. Norman: Woman shoots husband in his sleep (she fixed the jammed gun and shot him multiple times.  She had been severely abused and tried suicide in the past.  Women who are not in immediate danger cannot claim self-defense.  There is also a policy argument that such justification would allow people to kill based merely on subjective pereidction of indefinite future assaults and circumstances.  
vi. See later cases for BWS and insanity cases.
f. Defense of Property 
i. MPC §3.06
1. (3)(a) request to desist must be made unless actor believes that (i) request would be useless, (ii) would b dangers to himself or other to make request, or (iii) substantial harm would be done to property before request can effectively made.
2.  disposses actor, (ii) person is attempting to commit arson, burglary, robbery, or other feloinious theft and eithee: (1) has emplyed or thereatened dealy force, or (2) use of force other than deadly would expose actor or another in presence ot substantial danger of serious boidily harm
3. (5) use of device justified only if: (a) not designed or known to create substantial risk of death or serious bodily injury; and (b) reasonable under circumstances as actor believes them to be; and (c) device is one customarily used, or reasonable care is taken to make known that it is being used.
ii. Tony Martin Case – man in UK shot two intruders and killed one.  Both burglars had long criminal histories.  Charged w/ murder (mandatory life sentence).  Charge was reduced to manslaughter w/ parole if he showed remorse.

iii. People v. Ceballos – ( lived above garage and sometimes slept there, set up a booby trap after having been subject to burglary in home and attempted break –ins of garage.  One boy w/ crowbar was shot in the face when trying to enter.  ( claimed that he would have been justified using some force if he had been there.  Court upheld conviction.
g. Defending a Third Party:

i. MPC § 3.05 (1) use of force is justified  when (a) actor would be justified in using force to protect himself against he believfes to be threatened to other, (b) person whom he seeks to protect would be jusitifed in using such protective force (if circumstances were as actor believed themt o be, and (c) actor believes intervetinon is necessary to protect third person

ii. §3.05(2) (a) not obliged to retreat unless could ensure complete safety of person being protected, (b) obliged to encourage person being protected to retreat if he knew he could obtain complete safety in doing so, and (c) same rules of non-retreat in dwelling/place of work apply to other’s dwelling.

iii. “your own shoes,” where ( is justified to use force when he reasonably believes it’s necessary based on who he reasonably took to be the victim (similar to MPC).

1. Encourages intervention.

2. Based on (’s subjective beliefs, but belief must be reasonable for ( to get off 

iv. “other person’s shoes,” where ( is justified based on if the other person in fact had a right to use defensive force.

1. Seems like SL: intervene at your peril (not used by MPC).

h. Duty to Retreat: MPC 3.04(b)(ii): if using deadly force, there is a duty to retreat, not one if using less force.

i. State v. Adams: Abbott should have retreated from Michaels who was not armed, but not required as to other assailants because they had weapons and were attacking him.

i. Force in Law Enforcement:

i. MPC § 3.04 (1) OK when making arrest if officer believes that such force is immediately necessary to effect lawful arrest.
ii. (2)  Limitations: 

1. (a) no force unless (i) actor makes knows purpose of arrest (or purpose is otherwise known or cannot reasonably be made known); and (ii) in case of warrant, warrant is valid, 

2. (b) deadly force not justifiable unless (i) felony; and (ii) authorized to act as a peace officer; and (iii) believes force creates no substantial risk to innocent and (iv) believes that: (1) crime involved use or threat of deadly force; or (2) substantial risk tha person will cause death or bodily harm if apprehension is delayed.

NOTE: no immediacy clause here about the risk of future danger from the criminal

iii. (3) To prevent Escape from Custody – when force could justifiably have been employed to effect arrest

iv. (4) private person assistang an unlawful arrest is OK when (a) summoned by official and believes arrest to be lawful.  (b) if summoned by a private person, additional requirement (ii) that arrest would be lawful if facts were as he believes them to be.

v. (5) (a) Force is generally justified if actor believes it immediately necessary to rpevent commission of suicide, inflicting serious bodily harm upon himself, or committing a crime involving bodily harm, except:

1. (i) limitation of force in protecting oneself, other, property, etc. apply

2. (ii) use of deadly force NOT justifialbel unless (1) actor  believes substantial risk that criminal will cause death or serious bodily harm to another and use force does not risk harming innocents; or (2) use of force necessary to suppress riot or mutiny and rioters have been warned that force will be sued if they don’t suppress

vi. Tennessee v. Garner: cop shot a fleeing burglar who he knew to be unarmed.  TN statute said this was OK.  ( argued this was an unconstitutional statute because it was an unreasonable seizure of criminal.  Restricted police use of deadly force to:

1. believes suspect poses a significant threat to cop or another and 

2. warn suspect before using force, if feasable

3. Force is necessary to make arrest or prevent escape.

III. Necessity Defense (Choice of Evils)

a. Theory

i. Sometimes people have to commit an illegal act as the lesser of 2 evils
ii. The law would be ridiculous if there was no room for exceptions
iii. Legislature does not focus on exceptions because it would be too difficult to raise every situation
iv. Arguments against: exception will swallow up the rule, legislature may have contemplated excuse and purposely structured the law to avoid it.
v. Imminence: not the MPC standard – OK to commit act to avoid future danger
vi. Reasonableness of excuse decided by jury based on instructions from the judge.
b. MPC §3.01 – Justification (1) is an affirmative defense; (2) does not abolish civil liability for action

c. MPC §3.02 – 
i. (1) conduct actor believes to be necessary to avoid harm is justifiable if: (a) hare or evil sought to be avoided is greater than that sought to be prevented by legal prohibition; and (b) neither Code nor other law provides defenses for specific situations; and (c) no plain legislative purpose to exclude justification claimed.

ii. (2) When actor was reckless or negligent in bringing about situation requiring choice of harms, justification is unavailable in prosecution for offense established by mens rea of recklessness or negligence.

d. Cases:
i. People v. Unger: Escaped prisoner from IL work farm claims his escape was justified because of death threats and sexual assaults (never reported incidents from fear of reprisal).  Escapees may claim defense of necessity and duress.  Here duress was not valid claim (nobody forcing him to escape w/ death threat).  Five factors relevant in justifying escape (all 5 elements need not be true): (i) specific threat, (ii) no time for compliant, (iii) no opportunity to result to courts, (iv) no evidence of violence against prison personnel, (v) immediately reports to proper authorities once he is safe.

ii. Dudley and Stephens: Men lost at sea kill and eat sick cabin boy to survive.  Killing an innocent person is not justified  to preserve one’s own life.
iii. Israeli Torture Case: necessity defense may not be used to promulgate rules permitting torture (“shaking”) to interrogate and prevent criminal activity.  However, a necessity defense may be used if agents are indicted.
e. Necessity defense in civil disobedience:
i. Commonwealth v. Hutchins:  can’t grow marijuana for medical purposes and claim necessity defense – opens the door to subjectivity, other options, separation of powers (legislature already said no).
ii. Commonwealth v. Leno: People illegally operated a needle exchange program and claimed necessity to prevent the spread of AIDS.  Conviction upheld – (1) legislature dealt with the issue directly; (2) danger must be clear and imminent (effect of program speculative)
iii. U.S. v. Schoon: Protestoers disrupted an IRS oppice and disobeyed police orders, climed protests was necessary to stop American involvement w/ killings in El Salvador. Protesters performing indirect act of civil disobedience may not claim necessity defense.
IV. Choice of evils in Medical Cases (euthanasia and assisted suicide):
a. Cruzan: Comatose patient sought order allowing hospital to discontinue life support.  Competent adults have a due process right to refuse or discontinue life-preserving treatment, but for incompetents states may require life support absent  a clear showing, while still competent, of intent to die in such circumstances.
b. Washington v. Glucksberg: WA terminally ill patients and doctors seek declaratory judgment that statute banning assisted suicide is unconstitutional.  Due process does not protect a “liberty” to commit suicide.
V. Duress

a. Theory: Duress is when actor is threatened with specific harm if he does not perform specified actions.   Necessity is a justification; duress is an excuse.
i.  How liberal should duress be?  
ii. How imminent must the danger be?  
iii. Is the defendant responsible for putting himself into the situation?
iv. What is serious threat?  Physical?  Financial?  
v. Does the “lesser evil” idea drop out here, because we are dealing with an excuse?
vi. Objective vs. subjective standard: MPC formulation is a person of ordinary firmness.
vii. Contributory fault
viii. Acquittal vs. mitigation of sentence – should it always be the latter?
ix. Could members of criminal conspiracies exculpate themselves by threatening to kill each other early on in the planning? 
b. MPC § 2.09

i. (1) affirmative defense that actor was coerced by use/threat of force against self or another, which “a person of reasonable firmness in his situation” would have been unable to resist. [NOTE: Objective person in subjective situation]
ii. (2) defense unavailable if actor recklessly placed self in situation in which duress is probably, unavailable if he was negligent in placing self in situation whenever negligence suffices to est. culpability of offense charged.
iii. (3) Not a defense that a woman acted on command of her husband
iv. (4) Section does not preclude defense under 3.02
c. MPC § 2.10 – Military Orders are a defense if actor does not more than execute order of his superior, which he does not know to be unlawful.
d. State v. Tuscano: Chiropractor convicted of conspiracy to write false insurance claims used common law duress defense, claiming he was forced to cooperate through threats from co-conspirators.  NJ Supreme Court says that duress is s defense to any crime (except murder ) if actor was coerced by use/threat of unlawful force against himself/another, which a reasonable person in situation would be unable to resist.
e. Contento-Panchon: appeals court admits duress defense when one of (’s passengers threatened to kill him and his family if he did not participate in drug trafficking.
VI. Intoxication

a. MPC § 2.08 Intoxication

i. (1) only a defense if it negatives an element of the offense
ii. (2) for recklessness, intoxication does not work if one would have been aware of the risk sober.
iii. (3) does not consitute mental disease
iv. (4) intoxication that is (a) not self-induced, or (b) pathological is an affirmative defense if actor lacks substantial capacity either to appreciate criminality/wrongfulness of act or to conform conduct to requirements of law
v. (5) Definitions: © “pathological” intoxication grossly excessive in degree, give amount of intoxication, to which actor does nto know he is susceptible
vi. General points: intoxication must not be self-induced, or must be pathological.  Drunk people are responsible for risks they would have been conscious of if sober.
b. Cases:

i. Regina v. Kingston:  Man is drugged by blackmailer and molests boy under influence.  Court rules that involuntary intoxication may allow lesser sentence (House of Lords: no excuse if evil intent is already there and just brought out by liquor).
ii. Roberts v. People:  drunk who shot at victim claims voluntary intoxication prevented him from forming required intent to kill.  Cout holds that voluntary intoxication is a defense if it made the defendant unable to understand (i) what he was doing, (ii) why he was doing it, or (iii) that he as likely to cause harm, but not that it merely made defendant unable to understand act was immoral.  NOTE: “special rule” takes away something from defendant.
c. Jurisprudence of drunk driving.  Should one be able to raise a drunkenness defense?  It seems that above a certain blook acohol level, this is a strict liability offense.  Policy concerns.  Is drunk driving treated less seriously because of class based concerns?

d. Specific Intent vs. General Intent: dubious distinction, not in MPC.  Some case law reflects the idea that intoxication can negate specific intent (e.g. intent to kill in “assault with intent to kill”), but not general intent (assault).

VII. Insanity/mental illness
a. Theory

i. Need insanity defense because we value connection between culpability and free will.

ii. Do the mentally ill lack free will?  Can’t control myself vs. don’t understand the choices.

iii. Difference between mental disease and mental defect. 

iv. What about battered women?

v. Is the excuse over-inclusive or under-inclusive?

vi. Punishment of the insane through mandatory confinement.  Is this punishing people who are otherwise not guilty, or are guilty people getting off by claiming insanity and then recovery at confinement hearing?

vii. What is the duty of the prosecution to raise insanity defense to protect society?

viii. The role of experts: are they just hired guns?  How does a “scientific” evaluation help us the answer the moral questions regarding culpability?

ix. Faking the insanity defense – the case of Jimmy “the chin” Gigante, faked insanity for 20 years.  Criminals have a social learning curve; many of them are able to utilize insanity to their advantage.

b. Definitions of Insanity:

i. Mcdonald Rule ( Standards for treatment may not be the same as standard for criminal responsibility.  Defect includes any “abnormal condition of the mind which substantially affects mental or emotional processes and substantially impairs behavior controls.
ii. Am. Psyc. Assoc. ( “conditions that grossly and demonstrably impair a person’s perception or understanding of reality.”  This is more restrictive to a jury
iii. American Bar Assocaiton ( “impairments of mind, whether enduring transitory, or to mental retardation which substantially affected mental or emotional processes of Dat time of allege offense.” [allows for temporary insanity]
c. MPC: 

i. General: test cognitive ability (capacity to appreciate wrongfulness), and volitional capacity  to conform to law (“volitional prong”); much criticized because hard to show if ( couldn’t or just didn’t conform.  

More recent movement to drop the volitional prong

Superior to M’Naughten test because it doesn’t require total incapacity, only substantial incapacity.

1. Supposed to apply to cases where ( knew wrongness, but was overcome.
2. Gives  real prominence to psychiatrists who could testify that a person couldn’t act any other way.  
ii. § 4.01 (1) person not responsible if at time of conduct, lacks substantial capacity either to appreciate criminality [wrongfulness] of conduct or to conform his conduct to requirements of law.  (2) does not include abnormality manifested only by repeated criminal or anti-social conduct

iii. §4.02 admissibility/relevance of evidence of mental defect

1. admissible when relevant to prove that defendant did or did not have state of mind which is an element of offense
iv. §4.03 mental defect or disease is (1) an affirmative defense, (2) evidence is not admissible unless, w/in 10 days after entering plea of not guilty, ( files written notice of insanity defense. (3) verdict must state acquittal because of insanity.
d. M’Naghten’s case:  ( shot the PM’s secretary (mistook him for PM) because he was persecuted by the tories in his home town.  He was acquitted, but House of Lords invited all English judges to answer questions on the propert application of insanity defense. 
i.  The legislative hearing produced the “M’Naghten Rule” that the jury should acquit a defendant as insane who:
1. Has a mental disease
2. Which cause a defect of reason
3. Which made ( unable to understand either the act’s nature/quality or its wrongness.
NOTE: The rule contains no volitional prong like MPC; it is a cognitive test.

ii. Criticisms: vague (what is a defect?  Words suggest a permanent or chronic impairment), objective standard of morality (decide by British courts)

e. Hinkley: tried to kill President Reagan to impress Jodi Foster.  It established a standard in the US similar to M’Naghten rule (still a cognitive test the focuses on inability to appreciate act:
i. as a result of sever mental disease or defect

ii. ( was unable to appreciate the nature and quality
iii. or wrongfulness of the act.

iv. Mental disease is not otherwise a defense
f. Cases:

i. Blake v. U.S.: Schizophrenic robbed a bank.  Defense challenged notions of insanity.  Ruling that  one may be found not guilty by reason of insanity if he lacks “substantial” capacity to appreciate wrongfulness of conduct or to conform to law.  Irrelevant after Hinkley rule
ii. State v. Crenshaw: Husband butcherd his wife for presumed infidelity, contending insanity and religious belief (Moscovite) let him to believ it awas a moral act.   Court rules not insanity defense if defendant knew act was illegal, but thought it was moral anyway.  The argument that the religion required the killing of unfaithful wives did not constitute deific command, because he claimed no direct contact with God.
iii. State v. Guido: woman kills husband and claims insanity at the time of the act.  Was diagnosed with “anxiety neurosis,” and attorney spoke with doctors who changed their minds and declared ( insane.  Doctors claim they changed their diagnosis after (’s attorney explained the mental disease under M’Naghten Rule is more than just psychosis.  Expert witnesses can change insanity conclusions mid-trial w/o changing medical findings of (’s condition, if they do so in good faith.
iv. Brawner: Evidence of (’s mental condition is relevant to show that ( lacked requisite intent, even if condition falls short of legal insanity.  This follows MPC more than Wilcox [OH holding that there is no middle ground: either plead insanity of don’t].
v. Robinson v. California: ( convicted of being addicted to narcotics (arrested after cops found needle marks on his arm), challenges state’s right to criminalize a status.  Court holds that it is unconstitutionally cruel to criminalize addiction alone, because addiction is a disease.  There was no actus reus under the statute – no usage or possession of drugs – (concurrence) there was a mere desire to commit the crime of drug use in the state w/o any act.  What about people born addicted to drugs?
vi. Powell v. Texas: ( challenged conviction of public drunkenness on grounds that he was a chronic alcoholic and punishment was against 8th Amendment– has an uncontrollable compulsion to drink, and once he drank, he had no control over his impulse to go out in public.  Expert witness admitted that compulsion was not completely overpowering, and Powell admitted that on morning of the trial he had one drink and was able to stop afterwards.  Holding limits Robinson – in the former case, ( could not be convicted of a status.  In this case, ( can be convicted of act of appearing in public while intoxicated.  Conviction upheld because there was an actus reus.  
vii. U.S. v. Moore: Heroine addict was convicted of drug possession and trafficking, contends addiction is a defense to prosecution.  D.C. Cir. Rules that drug addiction is not a defense for drug possession.  Such defense would violate public policy, since it would tend to excuse every act committed for drug money.  More like Powell than Robinson.
viii. Kansas v. Hendricks: question if state can impose of indefinite civil commitment on pedophile.  
Part IV – Specific Offenses

I. Rape

a. Theory:

i. Are societal norms settled in this area?
ii. Is there a gender gap between males and females in this area?  How does that affect the appropriateness of the criminal law?
iii. What type of crime is rape?  Assault?  Infringing upon sexual autonomy?  Gross personal violation? Theft of sex?
iv. Issues:
1. Consent – what constitutes consent?  Is there a requirement to resist?  What constitutes resistance?  NOTE: earlier statutes require more resistance from a woman than more modern statutes.
2. What about fear?  How reasonable must fear to resist be?  What if a victim is “frozen in fear”?  Does no manifestation of refusal constitute consent?  
3. Capacity to consent (age, mental defect, etc.)
4. Use of violence vs. economic coercion, blackmail, etc. 
5. What is sexual intercourse?  Vaginal, oral, anal, digital penetration?
6. Is every intrusion a separate crime? 
7. Spousal exception – does it apply?
8. Statute of limitations – how soon must a woman report.
b. MPC § 213.1 Rape and related Offenses
i. (1) Male who has sexual intercourse w/ female not his wife guilty of rape if (a) compels her to submit by force, threat of force, kidnapping; or (b) administers intoxicant to impair judgment or prevent resistance; or (c) female is unconscious; (d) unde 10 years old [strict liability here]
Rape becomes 1st degree felony if (i) actor inflicts bodily injury upon anyone, or (ii) victim was not a voluntary social companion of actor and had not previously had sexual contact.  Any penetration, however slight, is sufficient; emission not required

ii. (2) Gross Sexual Imposition: Felony in 3rd degree if (a) compels her to submit by any threat that would prevent resistance of a woman of ordinary resolution [presumably economic threats/blackmail are valid here]; or (b) knows that she suffers from a mental disease or defect; or (c) knows she is unaware that sexual act is being committed upon her or submits because she mistakes him for her husband.
NOTE: rape, gross sexual imposition, and statutory rape in MPC all are specific to males

c. MPC § 213.3 – Corruption of Minors and Secduction [statutory rape]

i. (a) the other person is least than 16, and actor is at least 4 years older [3rd degree felony; rest of section is misdemeanor]; or
ii. (b) other person is less than 21 years old, and actor is guardian or otherwise responsible for general supervision of welfare; or
iii. (c) other person is in custody of law or detained in hospital or other institution, and actor has supervisory or disciplinary authority; or
iv. (d) other person is a female induced to participate by a false promise of marriage
d. § 213.4 Sexual Assault – misdemeanor, includes “sexual contact” (touching of sexual or other intimate parts for purpose of arousing or gratifying sexual desire)
i. knows the contact is offensive to other person
ii. knows other person suffers from mental defect
iii. knows other person is uanaare
iv. other person is under 10
v. used intoxicants to impare awareness
[same standards as §213.3 also apply.]

e. §213.5 Indecent Exposure – exposes genitals for purpose of sexual gratification of himself or any person other than his spouse under any circumstance which he knows are likely to cause affront or alarm
f. §213.6 General Provisions

i. Strict liability for victim under 10 years old.  If criminality depends upon critical above age of 10, defense if actor can prove by a preponderance of evidence that he reasonably believed child to be above critical age.
ii. Spousal exclusion applies to persons living as man and wife, regardless of legal status of realtionshiop.  Exclusion is inoperative to couples who are legally separated.  Spouse or woman can always be convicted as an accomplice when he or she causes another person, not w/in exclusion to perform.
iii. Past promiscuity is relevant to statutory rape – must prove defense by a  preponderance of evidence
iv. Must bring complaint w/in three months after incident, or in the case of less that 16 years old or incompetent, w/in 3 months of parent, guardian learning of offense.
v. Must have at least circumstantial corroboration of victim’s testimony in order to convict.  Jury shall be instructed to evaluate testimony of a victim in light of emotional involvement of witness and difficulty  of determinig truth w/ response to sexual acts carried out in private.
g. Cases:

i. State v. Rusk: Woman drives man home from bar; he takes her keys, so she’ll come to his room with him.  He allegedly rapes her.  A victim’s reasonable rear fo death or serious bodily injury obviates need to show actual force or resistance.  Conviction originally overturned, but upheld by higher appellate court
ii. People v. Warren:  Female cyclist carried off into the woods by assailant.  Conviction reversed because woman did not scream, fight back or attempt to flee.  [outlying case: 5’2” woman saying nothing to 6’3” man who carries her into the woods implies consent? ? ?]
iii. State v. Thompson: [non-physical threats]  High school principal allegedly forced one of his students to submit to sexual intercourse by threatening to prevent her from graduating from high school.  Court affirmed dismissal of sexual assault charge.  He would have been guilty under MPC § 213.3(b), or possibly of “gross sexual imposition” under 213.1(2)(a) if threat of preventing graduation is seen as preveting resistance by ordinary woman her age.
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