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Criminal Law Outline

Part 1: Introduction and Core Principles

Introduction
· elements of criminal system

· substantive criminal law – specifies crimes and defenses

· criminal procedure – stages of the criminal process, e.g., arrest, prosecution, sentencing, etc.  

· elements of substantive criminal law


· the specific part – definitions of particular crimes

· the general part – principles that transcend crimes, eg, culpability, mens rea, causation, intent

· The MPC

· Drafted by ALI in 1960s as complete, systematic criminal code.  Adopted, in some form, by 2/3 of states (not feds or CA)

· Major MRC principle: mens rea – purpose, knowledge, recklessness, negligence -  and individual liability

· This culpability must be established for each material element of the crime: including conduct, circumstances and results.

· Types of prohibitions: offenses against: 

· 1) people (eg, murder), 

· 2) property (theft), 

· 3) public order (rioting), 

· 4) family (incest), 

· 5) public justice (bribery, perjury) 

· 2 million in US jails 

· Federal Substantive Criminal Law

· “dual sovereignty” allows a person to be prosecuted on both state and fed levels (exception to double jeopardy)

· Criminal Procedure

· Protections on Criminal Procedure

· Protections on procedure in Bill of Rights (improper searches, due process) used to only apply to federal procedure, now “incorporated” by 14th to state level (this level is a “floor” of protection – some states, like NY, have more rights)

· Due process – guaranteed by 5th, includes presumption of innocence, guilty beyond reasonable doubt, double jeopardy, and self-incrimination

· Right to counsel – guaranteed by 6th, along with a “speedy” jury trial

· Gideon v. Wainwright (1963) – govt must appoint lawyers for indigents (needy) in felony cases (later, all prison cases)  

· Right to trial:  trial must be public, though cameras can be banned.  “speedy” time limit never defined – states have their own laws. Though not constitutionally required, laws everywhere requires jury unanimity, else a “hung jury”

· Stages of Criminal Procedure

· 1) Bail and Pre-trial detention

· 2) Formal accusation and grand jury

· 6th amendment guarantees indictment by grand jury, though this is not incorporated at the state level (most have grand juries anyway, however)

· 4 pleas: guilty, not guilty, not guilty due to insanity, nolo contendere (“no contest”)

· 3) Pre-Trial Motions

· Defense can challenge indictment, gain access to prosecutions evidence

· In turn, defense must sometimes notify prosecution if using certain defenses like insanity or alibi

· 4) Plea Bargaining

· A system of “guilty plea discounts” in which prosecutor drops some charges in return for guilty pleas on other charges

· More than 90% of convictions through this method

· 5) The Trial

· Only 10% of cases go to trial.  Juries acquit almost 1/3 of the time

· 6) Sentencing

· Often guidelines proscribed by legislatures, imposed by judge at a sentencing hearing

· 7) Appeals

· Not guaranteed in Constitution, but allowed everywhere

· Prosecution can never appeal because of double jeopardy

· If state appeals exhausted, prisoner can appeal under a writ of habeas corpus to the federal government, alleging violation of Constitutional/federal rights

· 8) Parole, Remission, Commutation

· Overriding Principles of Criminal Law

· culpability: conduct without fault is not criminal

· legality: give fair warning of what is an offense

· mark of free society: anything not expressly prohibited is allowed

· proportionality: dote out punishment based on seriousness of wrong/ harm

Culpability and the Elements of the Offense

· Mens Rea

· literally, “guilty mind”; used more generally as state of mind at time of the crime

· Blackstone: “an unwarrantable act without a vicious will is not crime at all”

· MPC 2.02 – heart of the MPC

· (1) must proved specified mens rea wrt each material element of the offense charged

· (2) kinds of culpability

· purposefully: i) result is actor “conscious object” ii) aware of necessary attendant circumstances or believes/ hopes they exist

· knowingly: i) aware of attendant circumstances and nature of conduct; ii) aware result is a practical certainty

· recklessly: actor consciously disregards a substantial and unjustifiable risk

· “gross deviation from the standard of conduct of a law-abiding person

· negligently: actor “should have been aware” of the substantial and unjustifiable risk

· gross deviation from how a “reasonable person in the actor’s situation” would act 

· (3) if no mens rea specifies ( purposefully, knowingly, or recklessly suffices

· (4) mens rea in one part of crime applies to all other elements unless otherwise specified

· (5) showing higher level of culpability proves lower levels

· (6) conditional purpose establishes purpose (see Holloway)

· (7) knowledge satisfied by high probability

· (8) knowingly implies willfully

· (9) ignorance of law no excuse

· Motive v. Intent

· intent – state of mind wrt the act done

· motive – goal in doing the act

· Required culpability must be tightly connected to the act 

· (cf. Faulkner – can’t have “transferred intent”)

· Exceptions to culpability requirements (actus reus and mens rea)

· violations

· statute evidences strict liability

· but unless otherwise stated: if strict liability ( offense is a violation

· Examples

· Regina v. Cunningham – man steals gas meter, occupant of house suffers inhalation injury.  Poison charge quashed because he wanted to steal, not administer poison

· Holloway v. US – carjacker: “death or car.”  Statute requires theft “with intent to harm.”  Such conditional purpose would satisfy that element under MPC 2.02(6)

· Jewell v. U.S. – Drug smuggler claims he didn’t know drugs were there.  MPC 2.02(7) – knowledge satisfied by high probability, unless actor actually believed otherwise.

· Regina v. Faulkner – sailor, while stealing rum, accidentally sets fire to a ship.  Convicted at trial, under flawed theory of transferred intent.

· under MPC 220.1, can’t convict for arson as didn’t start the fire with “purpose” to burn down building

· could convict under 220.3 – criminal mischief, which only requires negligence

· Santillanes – conviction of “negligently endangering welfare of a child” (very broad statute!)

· under MPC, 230.4 - child endangering must be “knowingly”

Mistake of Fact

· MPC 2.04: Mistake of the Fact or Law

· (1) ignorance or mistake of fact or law is a defense when:

· the ignorance negates the purpose, knowledge, recklessness or negligence required to establish a material element of the offense

· the law provides that such ignorance constitutes a defense

· (2) Ignorance does not constitute a defense when the actor’s conduct still would have been criminal had things been as he supposed.  In such case, he is guilty of the offense he believed he was committing
· Rmk: mistake of fact provision (1)-(2) are unnecessary – simply re-iterate principle that P must prove all elements of the offense
· Exception to general rule – mistakes as to age in sex crimes– 213.6(1)
· strict liability if child younger than 10
· if older than 10, must prove mistake was reasonable
· rationale: special protection for children
· Examples
· Regina v. Prince – man elopes with 14 yr old, claims he thought she was 16.  Strict liability imposed.
· established much criticized “lesser wrong principle” – if doing something immoral, make mistakes of fact at your peril

· Problems: mixes morals and criminal law.

Actus Reus
· MPC 2.01(1) – conviction must be based on a voluntary act or omission of which D is physically capable

· (2) Examples: reflex, convulsion, movements during unconsciousness or sleep, conduct under hypnosis

· 2.01(3) Liability can’t be base on an omission unless: a) make explicit by law, or b) actor has an affirmative legal duty

· Rmk: (4) Possession is an act if able to terminate possession

· actus reus can be a defense even to strict liability crimes – as no “act” was done

· innocent actions and culpable thoughts: even if there is mens rea, if there is no act, there is no crime: no one is punishable for his thoughts 

· Examples

· Martin v. State – D forced outside by police, convicted of public drunkenness.  
· wrong as made no voluntary act. 

Strict Liability

· strict liability: crime regardless of culpability

· Arguments for strict liability in “public welfare offenses”

· protection of society from particular harms – induce people in certain activities to take great care

· penalties slight, stigma small

· administrative efficiency: burden too great on prosecution, allow easy conviction

· Arguments against strict liability

· if you acted reasonably, how can we condemn you?  What more can society ask of you than acting reasonably?

· may well not induce greater care – if you can be convicted regardless of precautions taken, why bother?

· “public welfare crimes” incoherent category – it is because the harm is great or the crime is minor? 

· MPC 2.05 – strict liability only for violations, except when expressly otherwise by statute

· MPC’s  attack on strict liability

· Two classic examples of strict liability


· mistake of age in statutory rape

· felony murder

· form of strict liability: “vicarious liability” 

· eg, hold employers responsible for acts of employees (Guminga)

· ( chilling effect on business

· parents responsible for children.

· landlord responsible for tenants

· concerns are largely the same as in strict liability

· does it really have a deterrent effect?

· violates principle of individual, subjective culpability: can’t be convicted for a crime you did not commit or have knowledge of

· Examples

· Dotterweich – drug mislabeling case – conviction based on strict liability, though D acted reasonably.  “public welfare” offense.  should be blot on the criminal law.

· Morissette – D convicted of taking used bomb casings, claim he thought they were abandoned.  Supreme Court declines to extend strict liability to theft, leaving it only for public welfare crimes
· Staples – strict liability in gun possession case – he though it was a semi-automatic
· State v. Guminga – MN rules vicarious liability is unconstitutional.
· Regina v. Sault St. Marie – Canadian S.Ct. created three types of offenses:
· 1. crimes – P must show culpability
· 2. middle – D can raise culpability as a defense
· 3. absolute liability
· Canadians later found strict liability unconstitutional
Mistake of Law/ Ignorance of Law

· MPC 2.04

· (1) ignorance or mistake of fact or law is a defense when:

· the ignorance negates the purpose, knowledge or intent required to establish a material element of the offense

· the law provides that such ignorance constitutes a defense

· (2) Ignorance does not constitute a defense when the actor’s conduct still would have been criminal had things been as he supposed.  In such case, he is guilty of the offense he believed he was committing

· (3) A belief that conduct is not an offense (mistake of law) is a defense when:

· (a) the relevant statute has not been published or otherwise made available prior to the act
· (b) the actor reasonably relies on an official statement of the law, later shown to be erroneous, eg, (1) statute, (2) judicial decision, (3) administrative order
· (4) burden on D for (3)
· Broad defense when mistake negates an element, only a very narrow exception (3)-(4) on a misinterpretation of the law
· very important distinction: when mistake negates an element, and when a mistake is about the illegality of the conduct.  2.02(9) – knowledge of the statute not an element.
· Policies
· encourage knowledge of the law
· don’t allow ridiculous “I thought it was OK” defenses
· ties with legality – law should be clear: no “gotcha” crimes
· ties with mens rea – mistake can negate required culpability
· Examples
· People v. Marrero – corrections officer brought gun into club, later judicial ruling that he’s not a corrections officer within the exception of the statute.  Though strict reading of MPC 2.04(3)(b) doesn’t allow this, conviction violates principles of mens rea – his mistake was reasonable – and  legality – wasn’t on notice.
· U.S. v. Barker and Martinez – Ds acted on reliance on who they reasonably thought was a C.I.A. agent. 2.04(1) would cover this like a glove – negates an element of the offense: purpose
· Ratzlaf – structures transaction, claims he didn’t know it was a crime, gets off.  Wrong.
· Albertini – after acquittal on appeal, resumes protesting.  Then appeal reversed.  Can he be tried for 2nd protest?  2.02(3)(b) covers him like a glove.
· Hopkins – acts on reliance of Atty General that conduct was OK, turns out he was wrong.
· allowing defense here gives Atty Gen power to immunize conduct
· maybe could argue for entrapment – 2.12
Cultural Defense

· should the law afford an excuse to foreigners who violate the law by actions acceptable in their own cultures?  Eg, Husband murders wife when she’s unfaithful
· Arguments for
· individualized justice – didn’t have the mens rea
· cultural pluralism
· Deep Problems with this
· cultural element goes to motive and not intent – they meant to kill
· carves wide exception based on individual belief
· society has right to set norms applicable to all
Legality

· legality: law should be clear, give notice that conduct is illegal.

· anything not expressly prohibited is allowed.  It’s not Russia.

· can’t invent crimes ex post – “gotcha.”

· judges are legislatures – can’t craft crimes

· allows people to go about their business without worrying about suddenly becoming a criminal

· broad statues can give too much power to police

· ( statutes can be challenged as unconstitutionally vague, violative of due process

· For allowing legislatures vague laws – eg, “don’t offend public morals”

· jury allows a check against bizarre interpretations

· but juries have cultural biases – law shouldn’t be about morality, but protecting society

· Statutory interpretation in MPC

· 1.02 Purposes of the MPC (1) wrt definitions of defenses

· a) forbid conduct that does or threatens harm to individuals or public interests

· b) control criminal persons

· c) mens rea - conduct without fault is not criminal

· d) legality – give fair warning of what constitutes an offense

· e) proportionality – differentiate reasonably between serious and non-serious crimes

· 2) purposes wrt punishment

· a deterrence – prevent crime

· b) rehabilitation

· c) safeguard against arbitrary punishment

· d) fair warning

· e) individualization

· (3) how to interpret

· “fair important of terms” 

· if ambiguous ( guided by principles above, or elsewhere in MPC

· Examples

· Shaw v. Director of Public Prosecutions – conviction for violating “public morals” (no statutory basis) by publishing ladies directory.  Violates legality – legislature didn’t make such a law.  Even if they did, the law would be too vague.

· Crimes against treating the American flag “contemptuously” seem unconstitutionally vague

· Keeler v. Superior Court – fetus termed not within scope of “person” in homicide statute ( feticide laws in CA, elsewhere.

· troubling aspect of feticide statutes: don’t have to know woman is pregnant (strict liability)

· Chicago v. Morales – broad anti-loitering statute declared unconstitutionally vague

· MPC on loitering – 250.6 – presence must arose alarm.  If possible, requires officer to afford actor opportunity to explain himself, is only a violation. Lists specific acts – running away, refusing to identify/ explain self – so more definite

· narrowly designed to hit only loitering that “causes alarm” see p. 310-11.

· problems with loitering: 1) doesn’t give adequate notice as what’s criminal 2) affords police too much power

Criminal Negligence

· 2.02(2)(d) – must have acted unreasonably to such that there is a “gross deviation” from reasonable person”

· criminal negligence often ill-defined, normally adds an adjective like “gross” or “wanton” to civil negligence – must be more severe deviation from a reasonable person

· criticism of negligence in the criminal law

· how can we punish an honest (but unreasonable) mistake?

· how can we hold unreasonable people to a reasonableness standard?

Part 2: Affirmative Defenses

Intro

· three types of defenses

· prosecution didn’t establish an element of the offense

· eg, alibis, mens rea

· justifications - admit the offense, but argue it was a good thing – not a wrong at all.  Reflects a policy supporting an exception

· eg, self-defense, choice of evils

· excuses – admit doing the offense, and that it was a bad thing, but still that you are not guilty – a personal defense, not a policy

· eg, duress, insanity

· Burden of proof remains on prosecution for affirmative defenses

· MPC 1.12 – 

· (1) each element must be proved beyond a reasonable doubt

· (2) P doesn’t have to disprove it until D raises the defense and some evidence

· but afterward burden on P as:

· 1.13 – “material element” includes justification/excuse (1.13(10))

· does not include statute of limitations, jurisdiction, etc. – things unconnected to harm or justification/ excuse

Self Defense + Gun Control

Intro

· we talk of a right to self-defense, not a right to duress

· it the most fundamental justification

· Tensions

· should we think of self-defense as a moral imperative, part of our duty to society and ourselves, or more of a necessary evil?

· reflects how we should form our self defense law – board or narrow

· Should we impose a duty to retreat?

· seems to ask a lot of D in tough situation

· Should we impose an objective or subjective standard?

· MPC  - subjective

· for subjective

· gives allowances to people in tough situation

· but could be anarchy – authorizing force on basis of subjective belief

· Should we make a “imminently necessary” requirement?

· Should we distinguish between deadly and non-deadly force in our standard?

· What about use of force in protecting third parties?

· Can force only be used in protection of the person, or can it be used to protect property?  Rape? Robbery? Burglary?

· should at least include the above crimes

· Should we impose a duty to surrender goods in that will end the threat?

· Comparative law

· US has broad self-defense –consistent with our notions of individualism

· Cf. Britain and the Tony Martin case

Self Defense

· Typically there are three elements

· immediacy

· necessity

· proportionality

· MPC Approach 3.04 – use of force in self-protection

· (1) justifiable if actor believes such force is immediately necessary for the purpose of protecting himself against unlawful force

· (2) Limitations

· a) i) to resist an arrest, even if unlawful

· ii) to resist force by someone the actor knows is attempting to retain their property, unless

· 1) actor a police officer in scope of duty

· 2) actor justified under 3.06

· 3) actor believes force needed to prevent serious bodily harm

· b) us of deadly force not justifiable unless actor believes it is needed to protect himself against death, serious bodily harm, kidnapping or sexual intercourse compelled by force, nor if:

· i) the actor provoked the force with purpose to cause serious bodily harm

· ii) actor could retreat by surrendering a thing or complying with a demand to abstain from an activity, except

· no duty no retreat from home or workplace

· no duty to retreat for police officer acting in scope of duty

· (3) confinement OK if terminated as soon as actor believes it is safe

· 3.09 – works in the background of all the justifications – see MPC defensive force

· Remarks

· MPC wholly subjective – but has imperfect self-defense

· relaxes imminence requirement somewhat 

· force must be “immediately necessary”

· imposes duty to retreat in case of deadly force, with exceptions

· limits deadly force as response to only certain threats – serious bodily harm, rape, kidnapping

· what about burglary? 

· MPC uses subjective test, but treats errors as to belief as any other mistake (see §3.09) – i.e., is belief was negligently or recklessly formed, one could not be charged with murder, but could be charge with crime requiring lower mens rea, eg, manslaughter or reckless homicide

· This nuanced formulation of self-defense is known as types of “imperfect self-defense”

· Examples

· Goetz – guy shoots youths on subway, unbelievably gets off on self defense even though two shot after danger was over.  NY law: objective standard – he “reasonably believes” force “imminently necessary” for protection and that (limitation for deadly force) other person about to use deadly force, commit a rape, kidnapping, robbery.

· issues with the NY law


· allows deadly force in response to robbery – maybe should be an armed robbery

· how objective/ subjective should we interpret “reasonably believes”?

· Goetz argues should take all the factors of his situation into account – essentially subjectivizing the standard

· problems with objective theory of self-defense

· holds D to unfair standard if he’s not reasonable – has been mugged before, etc.

· MPC solution – imperfect self-defense

· State v. Kelly – BWS case.

· Problems with BWS

· can be seen as a backdoor route to put the victim on trial, who’s not there to defend himself

· often, only evidence of abuse is D’s testimony

· relevance of BWS

· gives evidence that the D may be in a better position to evaluate the threat against her 

· goes to her state of mind – whether she honestly believed force was imminent

· makes her version of the events more believable

· idea of “learned helplessness” – explains why women stay, but not the violence

· Problem: BWS victim hires hitman to kill husband.  How do we deal with the hitman?

· if she’s justified, the justification transfers 3.04

· but this can’t be right – BWS really makes self-defense into an excuse – sort of combination of duress and self-defense

· Norman – battered woman kills husband in sleep.

· hard to fit under traditional self-defense, even with subjective standard

Gun Control

· relation to self defense

· as guns are the “great equalizer” limiting access to them arguably limits the self defense rights of the less physically able – eg, women – advantages the strong

· would gun control even be effective?

· parallel to drug war

· would be harder to regulate guns than drugs as supply of drugs must be replenished, and we’ve already got such a huge supply of guns here

· Totalitarianism point – give govt monopoly on weapons, makes it harder for citizens to fight tyranny

· Restrictive licensing systems – only can get gun if you have “good cause”

· who should qualify?

· Lott’s argument – more guns lead to less crime

MPC Defensive Force
· 3.03 – execution of public duty

· (2) other sections apply to use of deadly force for any purpose, unless expressly authorized otherwise by law

· 3.05:Use of force for the protection of other persons

· (1) justifiable to protect a third person when:

· (a) the actor would be justified under 3.04 to protect himself if was in situation of protectee

· (b) under the circumstances as the actor believes them to be, the person whom he seeks to protect would be justified

· (c) the actor believes such intervention is necessary

· (2) (a) when the actor would be obliged under 3.04 to retreat/ surrender, he is not obligated to do so before using force to protect another person

· (b) if protectee obligated to retreat, actor required to try to urge him to do so

· (c) dwelling/ workplace exception applies

3.06: use of force in protection of property

· (1) can use force to 

· (a) exclude a trespasser, or prevent carrying away of movable property; or 

· (b) effect entry to re-take property, or to retake movable property, provided that:


· (i) force used immediately or in fresh pursuit

· (ii) actor believes person against whom he uses force has no claim of right, and circumstances are of such urgency that it would be exceptional hardship to wait for a court order

· (3) limitations

· (a) must first request person to desist from interference with the property unless he believes

· (i) such request would be useless

· (ii) it would be dangerous to make request

· (iii) harm would be done before request can be made

· (b) can’t use force to exclude trespasser if to do so would expose him to serious harm

· (d) deadly force not justifiable under this section unless: (ii) the person is attempting to commit robbery, and either: (1) person has employed or threatened deadly force or (2) would expose the actor to substantial danger

· Goetz case under MPC would hinge on arguing this section.  MPC allows deadly force to prevent robbery, but only under these conditions

· (5) use of device to protect property allowed only if

· (a) device has no substantial risk of death or bodily harm

· eg, can’t booby-traps like land mines.  Might extend to attack dogs

3.07: Force in law enforcement

· (1) justifiable when actor is making an arrest if believed immediately necessary to effect an arrest

· (2) (a)Use of force not justifiable unless:

· arrester makes known purpose of the arrest 

· arrester knows/ believes purpose of arrest is valid

· (2)(b) Use of deadly force not justifiable unless

· (i) arrest is for a felony

· (ii) person is an authorized peace officer

· (iii) the force creates no risk to innocent persons

· (iv) the actor believes

· (1) crime involved use of threat of deadly force

· (2) substantial risk arrestee will cause serious harm or death

· (3) Use of force to prevent Escape from Custody – any force, including deadly force is justified to prevent escape 

· Rmks: can shoot anyone once they’re in jail – a misdemeanor, nondangerous

· is this difference b/w arrestees and people convicted or being held justifiable?

3.08: Use of Force by persons with special responsibility for Care

· (1) justifiable if parent/ guardian and 

· force used for purpose of safeguarding/ promoting welfare of child

· force not serious

· (2) actor is a teacher/ caretaker and

· necessary for discipline and consistent with welfare of the child

· force not serious

· (3)-(4) cover caretakers of incompetents, therapists

3.09: Mistake of Law, Negligent/ Reckless use of Unjustifiable Force

· (1) justification in 3.04-3.07 unavailable when:

· actors belief in unlawfulness of other’s force/ in lawfulness of arrest is erroneous, and

· his error is due to ignorance of the law

· (2) when actor believes the use of force is necessary, but is reckless or negligent in forming that belief, justification in 3.04-3.08 unavailable for crime of reckless or negligence as the case may be

· eg, Goetz – if honestly but recklessly formed his belief ( could get for manslaughter (if he killed them)

· since he didn’t kill them

· can’t get for attempted murder, as requires purpose

· could get for assault

· maybe aggravated assault - requires extreme recklessness

· definitely simple assault – requires only negligence

Choice of Evils

· MPC approach

· MPC choice of evils §3.02

· (1) justifiable if actor believes conduct necessary to avoid an evil to himself or another, and:

· evil sought to be avoided by the conduct is greater than that sought to be prevented by the crime

· (b)-(c) – neither code, nor clear legislative purpose manifest exception not to exclude the justification

· (2) when actor reckless or negligence in bring about the choice, justification unavailable for crime of recklessness or negligence, as the case may be

· Remarks

· actors must actually believe his conduct is necessary to avoid an evil, not that is merely possibly conducive to avoiding it

· which evil was greater is a question for the trial, not enough that actor himself believed evil he was preventing was greater than evil he was doing

· (1)(c) choice of evils not allowed when there’s a clear legislative purpose to exclude the justification

· eg, distributing syringes case

· Comments

· choice of evils clearly a justification

· other formulations are much narrower

· eg, NY – evil must be “imminent”

· choice must be brought about through no fault of his own

· as with other formulations, danger of defense becoming a “black hole”

· two levels of objective/ subjective test

· in accused belief as to which evil is greater

· in weighing the evils

· ways to limit necessity defense

· require emergency situation (not in MPC)

· require objectively reasonably belief that the evil was greater

· require objective std of evil (in MPC)

· who should decide judge? jury?

· require accused have no part in bringing about the situation

· seems too harsh – MPC takes halfway approach

· Examples

· People v. Unger – necessity allowed in prison escape case, rejects stricter Lovecamp standard

· necessity often tried but rejected in civil disobedience cases, eg, abortion clinic disruptions, handing out clean syringes to drug users, medical marijuana

Duress


Intro to excuses

· 3 types of excuse

· involuntary actions – person has no control over his movements

· normally conceive as not act at all, so nothing to excuse

· deficient but reasonable actions – person is responsible, but in trying circumstances 

· defect of knowledge - eg, mistake

· normally conceive of mistake as negating an element of the crime, but can be conceived instead as an excuse in mens rea clothing

· defect of will – eg, duress

· irresponsible actions – this person could not act otherwise, they are just not responsible moral agents

· eg, infancy and legal insanity

Duress

· MPC Approach

· 2.09 – Duress

· (1) defense if coerced to do so by unlawful force or threat against him or another to which a person of reasonable firmness in the actor’s situation would be unable to resist

· (2) unavailable for crimes of recklessness/ negligence if actor recklessly/ negligently brought about the situation

· Remarks

· always “black hole concern” ( limitations

· objective standard – reasonable firmness

· but some subjective – “in his situation”

· threats must be unlawful force against person

· excludes other threats – what about threats to money, job?  Doesn’t seem right

· must have coercion – implies another person, not merely situational

· not a good idea

· contributory fault – (2)

· Other possible limitations not in MPC but in other formulations

· requirement of imminence

· disallow it for murder

· treat it as a mitigation factor, not a total defense

· Tensions

· concern of Ds fabricating the defense – X called and threatened me, don’t know his name

· cf. Contento-Pachon
· concern of members of organizations immunizing each other, each claiming duress

· problems of objectivity – fair to hold someone to standard of reasonable firmness

· should we disallow it in cases of greater evils? for murder?

· eg, succumb to threat of breaking arm and kill another

· reasonable firmness probably covers this

· Defining duress too narrowly ( make everyone can like a hero

· Examples

· Cotento – Pachon – cab driver caught smuggling cocaine, claimed it was under veiled threat. 

· illustrates problems for prosecutor – how can he disprove this beyond a reasonable doubt?

· Regina v. Ruzic – duress statute requiring the person making the threat be present at the time of the crime struck down as unconstitutional.

· can’t convict someone who’s body has been hijacked by another – would be strict liability

· U.S. v. Fleming – Korean war prisoner charged with aiding the enemy.  Court affirms.

· seems to require everyone to act like a hero

Other Excuses

· 2.10 – military orders: a defense if you don’t know the orders to be unlawful

· 2.13 – entrapment – see Vaden

· 2.11 – Consent (is it an excuse exactly?)

· (1) a defense if such consent negates an element of the offense or precludes the harm sought to be prevented

· (2) Consent to bodily harm.  requires

· harm not serious, or

· athletic contest

· (3) Consent ineffective if

· person not legally incompetent to authorize the conduct

· youth, mental disease impairing judgment known to the actor

· given by person whose consent is sought to be prevented by the offense

· induced by force, duress or deception of a kind sought to be prevented by the offense

· 2.12 – De Minimus. Shall dismiss if

· act within customary license or tolerance inconsistent with the purpose of the law defining the defense

· did not actually threaten harm or evil sought to be prevented, or too trivially

· not envisioned by legislature

Intoxication + Drunk Driving

· MPC formulation

· 2.08

· (1) except as in (4), intoxication not a defense unless it negatives an element of the offense

· (2) when recklessness is mens rea, if intoxication causes actor to not be aware of a risk he would have been sober, intoxication not a defense

· (3) intoxication not a mental disease within 4.01

· (4) intoxication that is either (a) no self-induced or (b) pathological is a defense if by reason of intoxication the actor lacks substantial capacity to appreciate the wrongfulness/ criminality or to conform his conduct to the requirements of law

· “pathological” means intoxication much more than actor expected given the amount of the intoxicant

· Remarks

· involuntary intoxication only a defense if it creates an insane mental state

· voluntary intoxication is even more restrictive defense

· can be used as evidence to negate purpose or knowledge, but not recklessness (the exception in the MPC)

· apart for this evidentiary role of negativing the mens rea, only a defense if causes a permanent condition that meets the legal insanity test

· Intoxication disallowed for crimes of recklessness or negligence, but not crimes of purpose or knowledge

· much more logical than Hood specific/ general distinction

· other formulations

· at common law, sometimes held never relevant

· more common: intoxication relevant for determining a specific intent, but not a general intent

· specific intent – crime includes that actor desired some additional consequence or do some further act

· eg, assault with intent to rob

· general intent – only intent in crime is wrt the act

· could say:” specific intent crimes have 2 intents

· distinction is really purely linguistic, not tenable

· even if distinction was solid, not logical to distinguish between: 1) assault with deadly weapon on a police officer v. 2) assault with intent to murder

· this is what the Hood court does

· sometimes, terms used to mean: specific (purpose or knowledge), general (recklessness or negligence)

· Concerns/ Problems

· like all excuses, fear of “black hole” invention of spurious-but-hard-to-disprove defenses

· Underlying reason behind the restrictiveness of the doctrine: alcohol so common in crime, if allowed an excuse, would be a huge excuse

· good public policy reasons for narrow intoxication defense, as so common

· intoxication is really an anti-excuse – can only use it in certain limited circumstances, even when it would negate an element of the offense

· exclusion of it as negating recklessness a big exception to MPC’s notions of individualized guilt

· if a particular mens rea is an element of the offense, it is fair to not let the defendant present evidence – intoxication – that negates it?

· Montana held this was unconstitutional, but Supreme Court reversed

· conflates the mens rea of getting drunk with that of the crime

· a return to Faulkner

· if one wouldn’t do the conduct if he didn’t get drunk, if he not just getting punished for getting drunk? 

· intoxication is a complete defense

· perhaps could be a mitigating factor like provocation?

· Examples

· Regina v. Kingston – D is involuntarily drugged, has sex with boy (another guy set him up for blackmail purposes).  Involuntary intoxication not allowed a defense – though he would not have done it “but for” the intoxication, he was not intoxicated enough to be insane – an intoxicated intent is still an intent.

· Roberts v. People – man shoots another while drunk, charged with attempted murder.  Allowed to include intoxication evidence to negate mens rea

· if renders him incapable of knowing what he was doing ( not guilty

· if he did have the intent, but wouldn’t have but for the intoxication (like Kingston), is still responsible

· but if held to have purposely blinded his moral perceptions – suppressed the guards and invited the mutiny, then guilty

· People v. Hood – made silly distinction – intoxication relevant in specific intent crimes but not general

· Egelhoff – Montana disallowed voluntary intoxication as a defense, ever.  Supreme court upholds this.
· Hypo – illustrates problems with MPC’s exception wrt recklessness
· Husband the DD, wife drinks to excess, husband falls ill and so wife drives.  Drives wildly and kills bystander – murder? since intoxication irrelevant, have to look to the driving, which may manifest a extreme indifference to human life…
Drunk Driving

· mens rea

· strict liability in BAC .10 laws
· should there be an excuse when driver falls ill?
· why isn’t drunk driving considered serious?
· because it is common?  a high-class crime? because it’s only reckless and not mala in se? because people doing it are not as culpable?
· should the focus be more on the driving, or the drinking?
· very common crime.
Insanity and Mental Disorder

Intro

· two types of behavior insanity covers

· cognitive defect – didn’t understand the significance of his actions

· behavioral defect – couldn’t control himself

· procedural impacts

· may not be competent to stand trial

· normally can’t execute

· arguments for insanity

· no deterrent value ( no utility

· but: other groups – eg, determined terrorist – can’t be deterred, but still can punish 

· but: there’s a difference between those who can’t conform and those who won’t

· certainly it’s worth incapacitating the undeterrable person

· would be unjust to convict those who are really unable to control their conduct – didn’t have any choice (volitional component)

· a person with a horrible childhood has a choice, albeit a very limited one

· mentally ill don’t deserve condemnation if couldn’t form the mens rea (cognitive component)

· but: isn’t this already covered by the mens rea element of the offense?

· yes. but insanity is really an anti-excuse

· arguments against insanity

· what about others who can’t control their actions – eg, pathological criminals? battered women? drug users?

· are those with horrible childhoods, etc., less deserving of an excuse?

· can’t any criminal who acts rashly say he couldn’t control himself?

· danger of it being a “black hole”

· can we police the line between those who “can’t conform” and those who “won’t”?

· people form some backgrounds almost uniformly become criminals – should they be in the former group?

· possibilities of spurious defenses  “faking it”

· see the “Chin” – fooled shrinks for years

· insanity, in some ways, is an anti-excuse – D is worse off than it he was just free to use it to negate an element of the offense as

· in effect, it serves to keep all the evidence compartmentalized to one phase of the trial

· carries with it threaten of confinement, possibly longer than if convicted of the crime

· arguable real function of insanity: to keep people who lack the mens rea but are still dangerous institutionalized, but not punished

· (cf. mistake of fact case – lacks mens rea and is not dangerous)

· creates great tension as acknowledges an element of determinism in criminal law

· criminal law premised on free will, acknowledging that some people don’t have it ( black hole, hard to see why people from horrible backgrounds (most criminals) have any more free choice than the insane

· Who should bear the burden of proof

· as with all excuses, is it fair to make the prosecution disprove D’s story beyond a reasonable doubt?

· post-Hinckley, most states place burden of proof on D

· as with alcohol, commonness of insanity ( restrictive excuse

· most prisoners are mentally ill in some way

Formulations of insanity

· empirically, formulations shown to not make much of a difference.

· should the formulation be medical or moral?

· criminal law about social approbation, so  latter makes more sense – also shouldn’t hinge on changing defs of medical profession

· if it’s moral, doesn’t a phase of the trial dominated by psychiatrists just muck everything up?

· M’Naughten test: “under such a defect of reason so as to not know the nature and quality of the act he was doing, or if he did know it, he did not know what he was doing was wrong”

· only cognitive – lacks behavioral component

· Federal Test: defense if D was, as a result of a severe mental defect unable to appreciate the nature and quality or the wrongfulness of his acts.  Mental disease or defect does not otherwise afford a defense

· second sentence is the anti-excuse part.  Very restrictive.

· MPC formulation – 4.01 –“as a result of mental disease or defect he lacks substantial capacity to appreciate the criminality [wrongfulness] of his conduct or to conform his conduct to the requirements of the law”

· includes volitional component

· “mental disease or defect” broader than federal “severe mental defect”

· “lacks substantial capacity” broader than federal “unable to appreciate” and M’Naughten’s “know”

· MPC 4.02(2) “caveat paragraph” – excludes the psychopath

· is there a principled reason to do so?

· MPC allows psychiatric testimony to negate the mens rea of any crime – 4.02

· other jurisdictions are more grudging

Commitment

· typically, there is a civil commitment procedure following trial.  D put in hospital until civil hearing

· ironic that now the parities switch sides

· some states require mandatory commitment following a NGBRI

· held constitutional in Jones
· some states have third option: “guilty but mentally ill” – court can sentence to jail, but can choose not to

· debate over whether jury should be instructed of the procedure post-acquittal

· in districts with mandatory commitment, Ds often want to tell the jury that, sometimes can

· Civil commitment raises huge civil liberties issues

· procedures may be less protective of Ds than criminal ones

· no specific act has to be named

· no proof beyond a reasonable doubt, jury trial, etc

· could easily be used as a tool to lock up political dissidents, non-conforming

· clashes with American notions to be free unless you do something

· Kansas v. Hendricks – KN law allows civil commitment for dangerous sex offenders after they’ve finished their sentences.  Hendricks a pedophile with long history. Raises problematic issues:

· P gets to have it both ways – not insane at the trial, then are insane when you get out

· ex post facto punishment – act passed when he was in prison

· double jeopardy – punishing twice

· punishing a status? being a sex offender?

· Supreme court upholds this  - punishment part not relevant as not penal

· not punishing a status because directed toward those who are a threat to themselves or others – won’t go into the nomenclature

· Cf. Megan’s Law

· doesn’t this create a criminal class that can’t be re-integrated?

· raise the same ex post/ double jeopardy concerns?

· Criminal law is both a sword and a shield

· sword – punishment

· shield – can’t punish if don’t do one of the expressly prohibited things

· arguably more protective of civil liberties than a “mother state” trying to “rehabilitate” everyone

Definition of “mental disease”

· Guido – is a person suffering from “anxiety neurosis” eligible for the insanity defense?

· should the definition of “disease” be medical or legal?

· makes more sense to be legal – shouldn’t hinge on medicine – it’s amoral determination, in the end

· definition need to be stable – not changing with medicine or different psychiatric viewpoints – to conform to principles of legality

· some definitions

· (ABA) (very broad): an impairment of mind, whether enduring or transitory, substantially affects the mental and emotional processes of D at time of the crime.

· doesn’t seem to do any independent work

· McDonald definition (more restrictive): any abnormal definition of the mind which substantially affects mental or emotional processes and substantially impairs behavioral controls.

· why bother to define it at all – it you meet the test, who cares whether it’s due to x or y types or disease?

Punishing a Status

· U.S, v. Robinson – conviction under statue making it a crime to be addicted to narcotics.  Evidence: needle scars on arms.  Overturned by the Supreme Court.  Two strands:

· 1)can’t punish a mere “status” that D can’t change

· eg, make it a crime to be a leper, alcoholic, etc.

· jurisdictional point: may have done no act within the area

· 2) powerlessness - can’t be punished for things that are beyond your control

· If follow logic – esp. second strand - of Robinson, starts to constitutionalize mens rea, duress/insanity defense. Would even make strict liability unconstitutional.  SC quickly retracts…

· Powell v. Texas – appeal based on Robinson of conviction for public drunkenness.  Alcoholism is defense – D argues he was powerless.  SC limits second strand of Robinson, affirms.

· Moore – conviction for heroin possession, argues addiction as defense

· equal protection point: if not being able to control your actions works for the insane, why not for me?

· Hypos: 

· can you punish for possession?

· of course – terminating possession is something D can change

· can you punish for testing positive for drugs?

· again, changeable and better conceived as evidence of an affirmative act – in punishing a status, there is no actus reus

· McKnight case – crime: manslaughter for giving birth to a crack-addicted baby who dies 

· D: was powerless to stop behavior

· P: Robinson only stands for fact that no crime without an actus reus.  Here there was.

Examples

· Crenshaw – guy disproportionately kills wife, claims Muscovite religion allow it.  Obviously can’t allow bizarre moral beliefs to exculpate – would lead to anarchy.  focus should be on the capacity to know, not actually believing it was right/legal.

· raises the issue, though – should the standard be unable to appreciate that the act was illegal, or that the act was wrong?

· seem too little to require just that D knew the act was illegal – D may know it in the abstract, but still not be able to control himself, think it’s a bad thing

· should probably be moral right/wrong, but focus on the ability to know the difference

· Deific decree – if you think God is telling you to do the crime, qualify for an insanity defense instruction.  Clearly distinguishable from Crenshaw, whose abnormal moral beliefs are not solid evidence for insanity

Part 3: Inchoate Crimes & Group Criminality

Attempts and Solicitation

Intro

· at common law, all attempts were misdemeanors

· Under the MPC, inchoate crimes – attempt, conspiracy, solicitation – punished the same as crimes themselves, except for 1st degree mitigated to second degree.  Rationale:

· blameworthiness is the same

· punishment shouldn’t hinge on success or failure – good or bad luck

· 5.05 – Grading of Inchoate Crimes

· (1) punishment same except 1st degree( 2nd degree

· (2) if the conduct is so inherently unlikely to result in the offense ( discretion to mitigate further or dismiss

· (3) cannot be convicted of more than one offense under the article for conduct designed toward the same crime.  Eg, can’t be convicted for conspiracy and attempt

MPC Approach

· 5.01 – Attempts

· (1) guilty of attempt, if with culpability required for the crime, if:

· (a) purposely engages in conduct which would constitute the crime if circumstances were as he believed them to be, or

· eg, pickpocket who finds nothing there – “failed attempts”

· (b) when causing a result is an element of the crime (like homicide), does or omits to do anything with the purpose of causing or with belief that it will cause the result, or

· (c) purposely does a  “substantial step” toward the commission of the crime

· the workhorse section – “inchoate attempts”

· (2) what constitutes a substantial step – must be strongly corroborative of actor’s purpose

· (3) conduct designed to aid another

· if guilt would be established as an accomplice under 2.06, guilty of an attempt even if principal does not commit or attempt the crime

· (4) renunciation of criminal purpose

· affirmative defense if abandoned or prevent the commission of crime, under circumstances manifesting completely and voluntary renunciation

· not a defense if motivated by fear of detection or a postponement

· 5.02 – Solicitation

· (1) with purpose of promoting of facilitating crime, encourages or requests another person to engage in specific conduct

· (2) can be implicit/ unspoken

· (3) defense of renunciation

· Rmks: 

· both require purpose

· inchoate attempts: “substantial step” test

· solicitation sometimes raises free speech issues

Mens Rea of Attempt

· Traditional formulations of intent and MPC require purpose as the mens rea of attempt, even when a lesser mens rea would suffice for the crime

· attempted involuntary manslaughter seems like an oxymoron

· one cannot be said to try is one does not intend to succeed

· but is the problem more than just linguistic?

· When mens rea is strict liability – eg, statutory rape – attempt requires no specific intent

· Examples

· Smallwood – attempt murder charge for unprotected rapes by HIV positive man.  Argues intent was to rape, not to kill.  True that he acted recklessly, but doesn’t have the purpose to cause the result required by attempt.

· under MPC 5.01 – doesn’t fall under 1(a),(b), or (c) – all require purpose

Impossibility

· MPC rejects impossibility as a defense in failed attempts – eg, if you try to pickpocket and nothing’s there, but some places still have it

Preparation v. Attempt

· common law: “last step” rule - Eagleton
· up until point of no return, the acts leading up to the crime are merely preparations, not an attempt because there is still a “locus penitentiae” – ability to repent

· eg, loading gun not an attempt, pulling the trigger is

· MPC and others have abandoned “last step rule” – but line between innocent preparation and attempt not always clear

· MPC substitutes “substantial step” – instead of looking to what they have left to do, looks to what they have done

· Factors

· perverse to make police wait until the last moment

· but want to give person an opportunity to repent

· MPC solves this with affirmative defense of abandonment

· Consider also substantive crimes of preparation – burglary, loitering, making burglary tools

· if you can charge someone of attempted loitering, attempted burglary, attempted possession of burglary tools, etc. going pretty far..

· effectively creating “attempted attempts”

· danger in criminal law reaching too far back

· Olds tests

· proximity – how close to the crime?

· equivocality – how clearly do the acts bespeak the intent of the accused?

· MPC contains elements of both

· Examples

· Rizzo – guys drive around looking to rob someone, can’t find him, are arrested. argued that acts were just preparations.  

· under MPC, acts are strongly corroborative of actor’s purpose – fall under 5.01(2)(a).

· McQuirter – black man convicted of attempted rape for waiting around in car.  

· under MPC, “lying in wait” is a substantial step, BUT:

· here real problem is not that actions are not proximate enough, but that there has been no showing of the needed purpose for attempt

Accomplice Liability + Money Laundering

Intro

· common law distinctions of participants

· principal in 1st degree – direct actor

· principal in 2nd degree – aids or abets, is present at time of crime (doesn’t have to be right there – eg, could be keeping guard or lookout)

· accessory before the fact – absent at time of crime, but counsels or commands others to commit crime

· accessory after the fact – helps felon after the crime

· Modern American statutes abolished these distinctions – though accessory after the fact often treated differently.  Further:

· Principal doesn’t have to be convicted first anymore

· Defendant can just be charged with crime, no requirement that degree of complicity is specified

· Though convicted of same crime, accomplices often punished less severely at sentencing

MPC Approach
· 2.06 – Liability for the Conduct of Another

· (1) guilty of own conduct, or of another if legally accountable

· (2) legal accountability

· acting with needed mens rea, causes an innocent or another to do the crime

· made accountable by law

· he is an accomplice

· (3) A person is an accomplice if, with the purpose of promoting or facilitating the commission of the offense:

· (a) solicits such other person to commit it

· (b) aids or agrees or attempts to aid such other person

· (c) having a legal duty to prevent the offense, fails to do so

· (4) when causing a particular result is an element of the offense (eg, homicide), accomplice in the conduct causing such offense is an accomplice is he acts with the culpability with respect to that result that is sufficient for the commission of the offense

· (5) person who is legally incapable of being the principal can still be an accomplice (eg, encourage person to rape your wife) 

· (6) a person is not an accomplice if:

· (a) he is a victim

· (b) his conduct is inevitably incident to the offense

· (c) he terminates his complicity and:

· prevents the commission

· gives timely warning to law enforcement

· (7) accomplice can be convicted regardless of what happened to principal

· Remarks:

· like attempt, accomplice liability requires purpose – specific intent

· terminating complicity a defense, but must also deprive it if effectiveness or call police

· accomplice punished same as principal

· Often two routes to complicity – either (3) or (4)

Mens Rea, et. al.

· requirement of a specific intent – must actually intend for your acts to further the criminal action of the principal 

· Hand Test: D must “associate himself with the venture, seek by his action to make it succeed”

· Some jurisdictions have “natural and foreseeable consequences doctrine” 

· form of vicarious liability: accomplice guilty of whatever principal does so long as it is a natural consequence of criminal conduct he set in motion

· problem: imports mental state of principal to accomplice ( like f-m rule, violates individual culpability

· Accomplice liability via omission

· under MPC, need a legal duty

· People v. Stanciel – mother lets boyfriend beat child to death.

· guilty as accomplice?


· no – (3)(a)(iii) fits, but has no purpose of facilitating the commission

· guilty as principal?

· could try manslaughter or negligent homicide

· need “but for” causation – yes. she should have intervened

· whether reckless or negligent depends on if she knew the risk.

· Attendant Circumstances

· ambiguity in MPC when crime is strict liability – eg, statutory rape – can accomplice plead lack of purpose/ knowledge?  Eg. A encourages B to have sex with girl, later discovered to be underage

· with attempt, mens rea of crime governs

· not so for accomplices, necessarily 

· Imputation of act of principal

· what if the principal has a justification or excuse?

· not needed in MPC – doesn’t matter what principal does, only what’s in your head

· see MPC 2.06(7) – slight problem in that it’s unclear whether an “offense” has been committed or not in case of justification, but means to cover it.

· Examples

· Hicks – question of whether “take off your hat and die like a man” was encouragement or not – could be interpreted as expression of resignation.  Must show that the D had the purpose of encouraging the principal, not just merely the effect of doing so.

· Wilson v. People – To get Pierce in trouble, Wilson encourages him to commit burglary, calls the police once Pierce goes inside.  Wilson convicted as an accomplice
· P: he did intend for Pierce to commit the burglary, and in fact help him.
· D: did have the required purpose of furthering the commission of the crime, but as he didn’t wish that Pierce succeed, doesn’t have the mens rea for burglary (breaking and entering with intent to steal)
· but he did intend for Pierce to trespass, so is guilty as an accomplice to trespass
· Hypo – Z gives X unloaded gun to Y with intent to get X in trouble. X certainly guilty of attempted murder.  Z is:
· not guilty as an accomplice to homicide as didn’t have the purpose of causing the result that is an element of the offense
· guilty as accomplice to assault, as did intend for Y to “be put in fear of serious bodily injury” see 211.1 – assault
· State v. Gladstone – telling guy where to buy marijuana not accomplice as didn’t have purpose of furthering the venture (see Hand test)
· problems with making knowledge of crime sufficient – imposes affirmative duties to intervene – eg, sell gun knowing he will use it for a crime
· Lupardo – Tells friends to get information from guy, they end up killing him.  Found guilty on “natural and foreseeable consequence” rule
· State v. McVay – owner of boat gives instructions on firing boiler, blows up, charged with negligent homicide
· D: can’t be an accomplice to a purposeless act
· Under MPC could convict him as the principal of negligent homicide – conduct was “but for” cause, risk was one the actor should have been aware
· Wilcox v. Jeffery – charged with aiding violation of immigration laws by attending jazz concert.  
· D: crime was already completed.  My actions add nothing, are not material
· problem in MPC: no minimal aid exception (maybe de minimus?)
· Vaden v. State – undercover police officer does poaching with D.  Can D be guilty as an accomplice though principal has an excuse/ justification?
· under MPC 2.06(7), no problem
· but D will argue entrapment.
· 2.13 – entrapment
· burden of proof on the D, decided by a judge
· see definition 2.13(1).  entrapper must either
· make false representations to effect that conduct is permitted, or
· employ persuasion or inducement to create substantial risk of offense being committed by someone not ready to commit it

Money Laundering

· U.S. v. Campbell – real estate agent convicted of money laundering for selling a house to a drug dealer

· Campbell not an accomplice under typical theory since she had no purpose in furthering the offense, but is guilty of money laundering

· Elements of crime

· know the funds were a result of illegal activity

· know the transaction designed to conceal them

· Rationale

· catching drug dealers indirectly

· pile on extra punishment for dealers

· making it hard to use drug money, less appealing to be a dealer ( deterrence

· problems with money laundering

· requires an affirmative duty to be good rather than punishing badness – with us or against us

· widens net of complicity – what about the guy who sells the drug dealer hot dogs?  Shouldn’t you be able to trade with who you want?

· encourages people to not interact with people who “look like” drug dealers

· creates traps for the unwary

· Reasons against requiring affirmative duties to be good

· how can we draw a line? do you have to give money to a starving man on the street?

· diminishes freedom, clashes with notions of individualism

Corporate Criminality

· two levels

· when is the corporation itself criminally liable?

· when are higher-levels officers responsible for the acts of their employees?

Liability of Corporations 

· The “respondeat superior approach”: corporate liability is had when agent: 1) commits a crime 2) within scope of employment, 3) with the intent to benefit the corporation.

· MPC has much more limited approach

· r-s can be overinclusive 

· agent’s act may be unrelated to any feature of the corporation

· or underinclusive as well

· since culpability based on act of agent, if no single individual does a crime, no culpability can be imputed

· MPC approach – 2.07

· (1) can be convicted if:


· (a) offense a violation and legislative purpose to apply to corporations appears ( r-s approach

· (b) omission with affirmative duty on corp. by law

· (c) offense was authorized, requested, commanded, performed or recklessly tolerated by the board of directors or by a high managerial agent acting on behalf of the corp. and within the scope of his employment

· workhorse section – more limited than r-s

· (3) same for unincorporated associations, but excludes (c)

· (2) absolute liability ( applies to corps.

· (4) defs.  exclude governmental organizations

· (5) “due diligence” defense for (1)(a) and (3)(a)– burden on D to show it.

· Problems with corporate liability

· do corporations have agency?  

· only punishes innocent shareholders

· deterrence minimal – if not deterred by personal liability, why would you be by corporate liability?

· Arguments for:

· they receive benefits of the law ( should be accountable to the law

· are very powerful parts of society, need to be checked 

· hard to deter simply through individual punishment, as often hard to get at who’s responsible – impenetrable structure of corps.

· Is this better handled in tort law?

· financial risk can be greater there

· but corps. really fear the stigma, hurts stock a lot

· Corporate capital punishment – force it to liquate assets

· corporate probation – force it to be monitored, institute reform

· Examples

· New York Central RR – respondeat superior – federal approach.

· U.S. v. Hilton Hotels – corporation pleads their policy is strongly against act of agent, but held as no defense to liability.  R-s really a form of strict liability.

· under MPC, could argue due diligence

Liability of Corporate Officers

· MPC approach 2.07(6)

· (a) a person is legally accountable for any conduct he performs or causes to be performed in the name of the corporation as if he acted in his own name

· (b) when law imposes a legal duty to act, person with obligation to for the discharge of duty is legally accountable for a reckless omission as if acting on own behalf

· Formulation solves problem: hard to hold management liable as traditional accomplice liability, requiring intentional aid – here you’re responsibility simply if you “cause” the crime to be performed

· preferable to a theory of vicarious liability

· “responsible corporate officer doctrine” - federal theory – eg, Park  

· gov’t must show D had, by reason of his position, power to prevent the offense

· D can raise “impossibility” as an affirmative defense – he did all that he could

· this is not strict liability, merely an imposition of affirmative duties on CEOs

· Examples

· U.S. v. Park – CEO tried to correct sanitary conditions, failed. Instructions seem to make his strictly liable for all the harms of the corporation.

· under MPC, though legally responsible, couldn’t be characterized as a reckless omission

Conspiracy 

Intro

· purposes of conspiracy

· as an inchoate crime – like attempt or solicitation

· attacking special dangers of group conduct:

· more likely to come to fruition

· more effective at accomplishing objectives and evading police

· in particular get at: mafia, drug smuggling rings, etc.

· Problems with conspiracy

· 1) “vague, elastic and sprawling”

· 2) procedural issues – no local trial (trial anywhere with just 1 conspirator), exceptions to hearsay, prejudicial trial in group

· exception to hearsay – other testifying about what co-conspirators said is admissible

· trial by group – huge, confusing, lead to assumption that all are “birds of a feather,” eliminating requirement of individual guilty

· 3) mental in composition - reaches further back than attempt - doesn’t require a “substantial step” (only an overt act in MPC, nothing in other formulations) ( punishing a wholly mental crime

· 4) Conspiracy is also chargeable even after the crime is completed (unlike attempt) -( “double punishment” – can get you for the crime and for conspiracy to commit the crime

· MPC doesn’t permit this

· 5) is group conduct really more dangerous?

· harm done is the same

· doesn’t seem fair to make you more liable just because you had a partner

· 6) often used to circumvent more rigorous requirements of accomplice liability

· MPC requires purpose for both – but less of an action

· 7) “bootstrapping” circularity – evidence used to prove conspiracy only admissible if you assume there is a conspiracy

· 8) extends the statute of limitations

· doesn’t toll until conspiracy’s objective achieved or abandoned

· can still be guilty long after you’ve dissociated yourself

· there is an “abandonment:” exception (cf. “renunciation” for attempts)

· 9) extends net of liability too far

· see the Pinkerton doctrine

· 10) criminalizes noncriminal objectives (wouldn’t be crime if done by a single individual - eg, conspiracy to harm “public morals” a crime

· if harm isn’t criminal, shouldn’t be in criminal law

· Alternative: make it a crime to be a member of certain groups

· done in other countries – eg, illegal to just be in Mafia in Italy

· unconstitutional here – United States v. Dennis – membership in communist party in itself can’t be made a crime

· Standard: a defendant can be punished for membership in an organization only if the member knowingly affiliates himself with an organization with illegal goals, and if he specifically intends to further those goals.

· Cf. CA STEP statute – illegal to be in gang if 1) knows or illegal activity, and 2) promotes illegal conduct

· certainly constitutional

· FTO act – makes it illegal to give to a terrorist group. strict liability.

· raises legality concerns – does anyone look at the list? and of course mens rea problems – no excuse if didn’t know it was a terrorist group

· Pinkerton doctrine – one is responsible for all the foreseeable acts of his co-conspirators as if he had committed them.  

· makes minor players responsible for all the acts of the principals ( puts more pressure on individualized guilt

· also puts pressure on proportionality – big punishment for small criminal activity

· Hearsay exception

· rationale: conspirators acting for each other, as if they were your own statements

· but co-conspirators often have opposite interests – each wants to blame the other – since at the same trial, can’t cross-examine due to 5th.

· has consequences both it the penalties it imposes, and on the admissibility of evidence/ criminal procedure

· allows group trials – highly prejudicial

· allows exception to hearsay within conspiracy – allowing testimony of others without the right to cross-examine

MPC approach

· 5.03 – Conspiracy

· (1) guilty if, with the purpose of promoting or facilitating commission of crime,

· (a) agrees with another that they will engage in conduct, attempt or solicitation

· (b) agrees to aid in planning, attempt, commission, solicitation of such crime

· (2) scope

· if knows others involved, need not know their identity to be co-conspirators

· (3) guilty of only one conspiracy despite multiple objectives.  one conspiracy per agreement

· (4) procedural

· (a) allows joint prosecution if

· (i) co-conspirators

· (ii) conspiracies very related

· (b) 

· (i) can’t try in different county unless he or co-conspirator did overt any there

· **(ii) no enlargement of liability or admissibility of evidence

· (iii) judge has discretion to sever the trial or order special verdict in the interests of justice

· (5) requires an overt act by one of conspirators, other than for felonies of 1st or 2nd degree

· (6) Renunciation

· renunciation an affirmative defense if: thwart the conspiracy under circumstances manifesting a complete and voluntary renunciation

· (7) Duration

· (a) terminates when objective completed or abandoned

· (b) abandonment presumed if no overt act within applicable limitation period

· (c) if individual notifies law enforcement, conspiracy (but his liability) is terminated wrt him.

· Remarks

· 5.03(1) only requires that the person agrees, not that there be an agreement

· i.e., can be one-way conspiracies – fact that other person an informant or misunderstood not a defense for you

· can be charged both as an accomplice and as a co-conspirator

· accomplice is a doctrine that imputes other crimes onto you, conspiracy is an inchoate crime, a wrong in itself

· 5.03(4)(b) - eliminates problems of Pinkerton liability, and or hearsay exception

· 5.03(3) – might be too easy on the mob – want to punish them harshly

· why except the overt act for the serious conspiracies?  why not the other way around?

· 1.07(b) – can’t be punished for both the conspiracy and the crime

·  Comparison with accomplice liability

· in accomplice, renunciation defense is broader – allows you to contact police

· here, if you contact the police and they don’t thwart it, you’re still liable

· makes sense to incentivizes calling the police, but have to deal with the problem of “too late” notifications designed to exculpate

· in conspiracy, contacting police only helps wrt statutes of limitations

· Comparison with attempt

· there, “substantial step”; here only “overt act” (and not even then for serious conspiracies)

· any overt act typically suffices, even if it would be considered preparatory or equivocal in law of attempt

· Mistake of fact 

· can it be a defense even when it is not for the substantive crime (strict liability)?

· Eg, A drives B to motel to have sex with C, act foiled, turns out she’s underage

· A guilty of attempted statutory rape

· ambiguous whether B guilty as accomplice or conspirator – could argue that he didn’t have the purpose of promoting the crime under 2.06(3) or 5.03(1)

· but may not make sense to hold conspirator to higher standard

· Types of conspiratorial agreements

· “spoke conspiracies” can’t be tried jointly under fed. rule – Kotteakos
· “chain conspiracies” – single venture, many levels, allowed

· distinction isn’t always clear

· Cf. MPC – can be tried jointly if “so related that they constitute different aspects of a scheme of organized criminal conduct”

· only co-conspirators if have purpose of promoting the commission of the offense, know of the others

· “Gerbadi rule” – can’t be prosecuted in conspiracy if exception to your conviction for the substantive crime

Examples

· U.S. v. Bufalino – “Appalachin Conference” case. No evidence of what the meeting was about - Can’t infer conspiracy at the meeting from simple evasive statements ex post.  

· Addonizio – Douglas dissents, says should consider whether excessive reliance on hearsay exception, mass trials is violative of due process

· example of “bootstrapping problem”

· Pinkerton – responsible for all foreseeable acts of conspirators in furtherance of the conspiracy.  Only defenses : 1) renunciation, 2) not foreseeable.  Imposes vicarious liability.

· Cf. MPC – must have purpose of facilitating commission of the crime, doesn’t enlarge liability

· Cf. Accomplice liability – requires purposefully aid designed to further the commission of the offence.  Or, when causing a particular result is an element, requires same culpability as needed for the offense proper

· Interstate – tacit agreement “inferred” from separate acts of the different movie theaters.  Seems to water done that an agreement be proved to establish conspiracy.

· allowing tacit agreements to suffice as conspiracy removes the actus reus, makes crime wholly mental

· Alvarez – laborer loads appliances onto plane, charged with conspiracy to transport.  reasonable jury could have inferred he knew of the drugs, but he would argue his purpose was to be laborer.

· example of unfairness of joint trial – he sits next to the kingpin

· under MPC – must not only agree, but have the purpose of facilitating the offense.
· Lauria – guy runs answering machine services, knows some of his clients are prostitutes.
· Cf. money laundering – why not charge CVS for selling them condoms?
· Under Pinkerton, he’d be liable for all the acts of prostitution done
· Under MPC, like Alvarez, doesn’t have the purpose of promoting the crime – his purpose is to make money from the service.  Might be different if Lauria had “a stake in the venture” somehow – charged extra, etc.
RICO

History

· prohibition lead to rise of organized crime – 14 year monopoly on alcohol

· Appalachin conference – 1957 – wakes country up top organized crime

· US really does nothing to protect against organized crime until the 70s – death of Hoover (FBI becomes more a federal police than political subversion force), wiretapping statute, changing views of organized crime (less tolerated) and RICO

· RICO increases penalties so that life is a real possibility ( defections

The Statute

RICO Statute

· 18 U.S.C. 1961: definitions. 

· “racketeering” defined broadly.

· "person" includes corporations

·  "enterprise" includes any individual, partnership, corporation, association, or other legal entity, and any union or group of individuals associated in fact although not a legal entity;

· "pattern of racketeering activity" requires at least two acts of racketeering activity

· 18 USC 1962: Prohibited Activities:

· (a) It shall be unlawful for any person who has received any income derived, directly or indirectly, from a pattern of racketeering activity or through collection of an unlawful debt … to use or invest, directly or indirectly, any part of such income, or the proceeds of such income, in acquisition of any interest in, or the establishment or operation of, any enterprise which is engaged in, or the activities of which affect, interstate or foreign commerce. 

· (b) It shall be unlawful for any person through a pattern of racketeering activity or through collection of an unlawful debt to acquire or maintain, directly or indirectly, any interest in or control of any enterprise which is engaged in, or the activities of which affect, interstate or foreign commerce.

· (c) It shall be unlawful for any person employed by or associated with any enterprise engaged in, or the activities of which affect, interstate or foreign commerce, to conduct or participate, directly or indirectly, in the conduct of such enterprise's affairs through a pattern of racketeering activity or collection of unlawful debt.

· the workhorse

· (d) It shall be unlawful for any person to conspire to violate any of the provisions of subsection (a), (b), or (c) of this section.

· Remarks

· looks on its face likes it’s designed to prevent racketeering organizations to from acquiring interests/ infiltrating legitimate businesses

· (a) – prevents buying your way in

· (b) – prevents infiltrating via extortion

· (c) – prevents running your business through a pattern of racketeering activity

· (c) acts like a kind of conspiracy statute

· problem: there is a tendency to conflate the enterprise, the D, and the activity

· critical turning point: Turkette, where it is held that the “enterprise” can be entirely illegitimate

· now it becomes making it a crime to be a criminal

· effects: makes any state (group) criminal – eg, gangs, burglary rings - into a federal criminal, carries harsh penalties

· Two kinds of civil RICO

· 1964 – authorizes attorney general to sue for injunctive relief

· 1964(c) – allows a private right of action

· used extensively in contract cases due to treble damages 

· every K breach a potential fraud

· Penalties

· 20 years (or life in case of murder)

· with Pinkerton liability, expands harsh penalties to lower rungs of the criminal ladder

· Tensions

· what is an enterprise?

· great widening with Turkette
· what is a “pattern of racketeering activity”?

· Supreme Court: “relation but continuity”

· clear must be more than one act 

· are there two crimes that would not be a pattern?  Can the enterprise be the basis of the pattern?

· Hard to see necessity of (d) – isn’t any violation of (c) automatically a violation of (d)?

· Problems

· double punishment – punished for RICO and the underlying substantive offense

· plus RICO conspiracy under 1962(d)

· expands scope of conspiracy – eliminates Kotteakos limitation

· “enterprise” replaces concepts of “wheel” and “chain”

· combined with Pinkerton, greatly expands accomplice liability

· expands joinder ( possibility of mass trials

· proportionality – penalty under RICO potentially higher than underlying substantive crime

· distorts civil litigation – eg, contract breaches

· vague and sprawling

· federalism – incorporates state law into federal statute – potentially makes any state criminal a federal criminal, if acts in a group

Part 4: Specific Crimes

· Two problems in criminal law

· determining guilt or innocence – mens rea, mistake, etc.

· punishment and grading – problems of how to classify particular crimes – eg, homicide

· Factors in devising sentencing schemes

· seriousness of harm done

· blameworthiness

· criminality – likely to harm again?

· who should decide?

· for allowing judges/ juries leeway – more individualized

· for making it statutory – punishment for same act should be consistent, shouldn’t depends on whether you get “harsh” judge or not

· degrees not only relevant for sentencing, but also stigma attached

Homicide

· three routes to murder

· premeditated

· extreme recklessness

· felony murder

MPC formulation 210.0-210.5

· 210.0 definitions

· (1) “human being” is born and alive (not fetus, not someone already dead)

· (2)-(4) “bodily injury,” “serious bodily injury” “deadly weapon”

· 210.1 Criminal Homicide

· purposefully, knowingly or recklessly cause death of another human being

· Thus, guilt for 210.2-.4 requires causation – see 2.03

· 210.2 – Murder [1st degree felony]

· (1)(a) homicide purposefully or knowingly

· (1)(b) “recklessness with extreme indifference to human life”

· felony murder rule: such recklessness is presumed if actor is engaged o an accomplice in: robbery, rape/ intercourse by force, arson, burglary, kidnapping, escape

· however, the presumption is rebuttable: 1.12(5)

· must be submitted to the jury unless clearly false

· but still must be proved beyond a reasonable doubt, though the jury is free to make the inference as a matter of law

· 210.3 – Manslaughter [2nd degree felony]

· (1)(a) homicide recklessly

· provocation exception: (1)(b) – not murder if actor “under the influence of extreme emotional disturbance for which there is a reasonable explanation or excuse”

· reasonableness assessed from “a person in the actor’s situation under the circumstances as he believes them to be”

·  blend of objective/ subjective – what is included in his “situation”?

· 210.4 – Negligent Homicide [3rd degree felony]

· homicide negligently

· 210.5 – Aiding or Causing Suicide [2nd degree felony]

· (1) if causes suicide purposefully by force, duress or deception, can be convicted under 210.1-.4.  (presumably 210.2 as intent is purpose)

· (2) guilty if purposefully aids or solicits suicide if it causes the result, else just a misdemeanor.]

The Premeditation-Deliberation Formula

· traditional line between 1st and 2nd degree murder: was it with “malice aforethought” – i.e., “willful, deliberate and premeditated”

· Rmk: is it really better if you haven’t thought about it?

· person who thinks about it has really specific reasons, less likely to commit crime again

· person who kills unthinkingly may be more dangerous

· however: premeditation speaks to blameworthiness

· Tensions

· how long do you need for premeditation? (Carroll)

· D typically wants longer


· must there be proof of actual reflection?

· Examples

· Commonwealth v. Carroll – man kills wife 5 min after argument.  holding: “no time too short” for premeditation.  Collapses everything into first degree, arguably.

Provocation

· MPC replaces provocation with broader “extreme emotional disturbance”

· rationale: arbitrary to elevate some disturbances – provocation in combat – above others provocative circumstances

· eg, Girouard son kills terminally ill father – no provocation, but intuition is that this was under emotional disturbance.  Cf. Duress, choice of evils.

· subjective/ objective blend – how far to extend “actor’s situation”?

· does not include idiosyncratic morals

· deliberates left ambiguous for jury to include such factors: age/gender, culture, mental disorder

· does “situation” essentially subjectivist the objective standard?

· Rationale

· provocation/ emotional disturbance a concession to the frailty of human nature

· but: could argue that no provocation ever justifies murder, cheapens life.

· also feminist critique: gives husbands license to kill adulterous wives.

· could conceive of it as a partial excuse – a semi-duress, if you will – or a partial justification – the other brought the action on himself
· Tensions

· how subjective should the standard of provocation be?  (Guthrie)

· D typically wants more subjective

· should we hold unreasonable people to a standard of reasonableness?

· conflicts with principles of individual guilt

· but reflects concern of opening these excuses too wide – the “black hole theory” ( even D will claim he was under some bizarre emotional disturbance, have to disprove.  Cf. Justification and excuse

· cooling time – how long does the provocation last?

· what if D induces the provocation? (( can’t use provocation in some states)

· what if murder directed as someone other than provocateur?

· under MPC, last two can speak to reasonableness of the belief, but aren’t definitive

· MPC leaves a lot to the jury?

· when should we allow the defense to go to the jury, and when should we disallow it as a matter of law?

· Examples

· Girouard – high-tension argument with wife, man suffers a barrage of insults.  No provocation in traditional sense, but probably under looser MPC standard of “extreme emotional disturbance”

· State v. Guthrie – man snaps after guy flicks his nose.  Has serious psychiatric issues, and obsession with his nose.  How subjective the provocation?

· Casassa – stalker reacts violently to rejection, not accepted as provocation

· illustrates MPC’s subjective/ objective blend – need to put a reasonable person in D’s situation

Unintended Killings

· MPC 2.03 causation – must show (1) and one of (2), (3), (4)

· (1) must be “but for”

· (2) if purposely/ knowingly causing a particular result is an element of the offense (eg, homicide), and actual result was not within the purpose of the actor, need also that:

· (a) actual result differs from contemplated only in affecting different persons or property, or design contemplated was more serious; or

· (b) actual result involves the same kind of injury as was contemplated and is not too remote or accidental

· (3) if recklessly (negligently) causing a particular result is an element of the offense (as in manslaughter/ negligent homicide), and actual result was not within the risk of which the actor was (should have been) aware, need also that:

· (a) actual result differs from contemplated only in affecting different persons or property, or design contemplated was more serious; or

· (b) actual result involves the same kind of injury as was contemplated and is not too remote or accidental

· (4) if intent is strict liability, and causing a result is an element of the offense, causation not established unless actual result was a probable consequence of the conduct.

· Unlike in torts, contributory negligence is no defense to negligent homicide

· Tensions

· When does one “cause” the deaths? (Welansky)
· D will attack if not “but for”, other requirements

· How subjective/ objective should our negligence standard be? (Williams)

· MPC “gross deviation from reasonable person in the actor’s situation”

· as elsewhere, how far so we extend “situation”?

· MPC chooses objective, but tempered by “situation”

· should negligence be criminal? (see criminal negligence)

· people are negligent all the time

· holding unreasonable people to high standard – what if they are not capable of acting reasonably?

· Ok to punish an honest mistake, even if unreasonable?

· Examples

· Welansky – owner of nightclub charged in fire that killed hundreds
· under the MPC: 
· can the omission here be a crime?
· yes under 2.01(3) – he had an affirmative legal duty
· first try: murder.  Men rea is purpose
· 1) did he cause the deaths?
· no. the result was not contemplated
· second try: manslaughter.  mens rea is recklessness
· 1) did he cause the deaths?
· defense could argue his actions were not “but for” antecedents – others put chairs in front of the exits, etc.
· was the result within the risk of which the actor was aware?
· could try to show he was aware of the risk – he was there, saw the exits blocked, etc.
· negligent homicide would be easy. 
· Williams – abscessed tooth case. Parents charged with negligent homicide.
· another omission – but there is a legal duty  
· how mush should we consider in “situation”?  that Ds were poor and uneducated and afraid of having their child taken away? 
· United States v. Fleming – conviction for second degree murder in drunk driving case. Charged under “extreme recklessness” route to murder.
· 2.08(3) – intoxication not a defense for recklessness (huge exception to subjective liability theory of MPC)
· rare for drunk driving to be considered murder – should drunk driving without killing anyone be attempted murder?  Should we focus on the driving or the drinking?
Felony Murder

· basic doctrine: deaths as a result of felonious activity are murder regardless of intent, foreseeability

· example of strict liability
· cf. misdemeanor-manslaughter rule
· Arguments for felony murder (weak)
· deterrence, “acting at your peril” when doing a wrong
· Almost universally criticized
· a return to the mens rea transferring of Faulkner
· goes against basic concepts of criminal law – mens rea, proportionality
· deterrent effect questionable – who expects things to go badly (see Stamp)

· Comparative law point
· American law offers extraordinary procedural protections – guilt beyond a reasonable doubt, unlawful searches, etc – but compensates with unjust rules of strict liability, vicarious liability, felony murder, conspiracy.
· MPC does not have felony-murder – only a weak presumption of “extreme recklessness” if killing occurs in violent felony
· Because of unjustness, various judicial doctrines invented to compensate
· the “inherently dangerous felony” theory – felony murder rule can apply only wrt dangerous felonies 
· should we consider the dangerousness of the felony in the abstract or as it was done? 
· courts will try to rein felony-murder in as much as possible – most of the time, considering it in the abstract will help the D.
· the “merger doctrine” – associated felony can’t be part of a “single course of conduct” – eg, can’t use felony murder for assault, when felony an integral part in the homicide
· rationale: limit felon-murder rule more, prevent P from circumventing purpose requirement of murder
· problems: effect may be to make it easier to convict when felon is less serious.
· killings “not in furtherance” doctrine – exception for felony murder rule when murder not done by felon, eg, when co-felon is shot by victim in robbery  
· rationale: 
· agency – not responsible for acts other than yours and co-felons
· justifiable homicide – killing was justifiable
· Examples

· People v. Stamp – man dies of heart attack during robbery.  Convicted of 1st degree murder under felony murder theory

· Under MPC – causation?

· no. was “but for” cause, but does not satisfy either 2.03(2) – actual result was not in his purpose or (3) actual result was risk he should have been aware of

· Philips – doctor claims false cure for cancer and child dies.  Felony murder disallowed as not an “inherently dangerous” felony.

· Under MPC:

· can get murder under “extreme recklessness”

· causation – yes, for reckless was “but for”– 2.03(3)result was within risk of which actor was aware

· D may attack “but for” element

· Smith – D beats a child too hard, she dies.  Felony-murder disallowed on merger theory

· Canola – Botched robbery, store owner shoots one of co-felons. Can other felons be convicted?


· Disallowed under “killings not in furtherance” theory

· Under MPC

· not purpose.  try “extreme recklessness” route – conduct certainly manifests indifference to human life – an armed robbery

· causation?


· yes – was “but for” and within the risk of which they were aware

· D may argue they weren’t aware of the risk

Rape

Intro

· rape is both a crime of:

· violence, like assault

· violation of sexual autonomy

· Issues

· how much focus should be on the victim v. the D?

· probably should be as much on the D as possible --> statutes requiring “utmost resistance,” or allowing promiscuity as defense are really beside the point

· some states also have requirements that there be force exerted

· but need at least lack of consent as an element

· how should we handle the very common addition of alcohol to the equation?

· some states have sexist statutes that allow that alcohol renders female unable to consent, regardless of intoxication of male

· another example of the bite of the intoxication anti-excuse – alcohol not allowed as a defense for recklessness --> could actually convict both of mutually intoxicated pair of rape 

· are all (or many) rapists also guilty of kidnapping?

· should we allow convictions on uncorroborated testimony? what should suffice as corroboration?

· tough to require corroboration because rape cases very often only “he said, she said” so if require corroboration, often can’t prosecute

· but juries are really biased, hard to give them such power to decide guilty or innocent on serious crime based on who they believe: eg, black D, white female

· how should we define consent?

· continuum from “must say yes” to “didn’t say no”

· Focus should be on whether D thought she consented, and if yes, was he reckless in this belief?

· When is the prior sexual activity of the victim relevant?

· Me: shouldn’t put the victim on trial, but seems at least that prior relations between the two parties speak to whether D understood that he had consent

· MPC Approach (very dated)

· 213.0 – Definitions
· “intercourse” - can be per os or per anum (as well as vaginal), with some penetration however slight

· “deviate sexual intercourse” – with animal, or per os or per anum not between husband and wife

· 213.1 – Rape

· (1) A male who has sexual intercourse with a female not his wife and

· (a) he compels her to submit by force or threat of death, serious bodily harm, extreme pain or kidnapping, to be inflicted on anyone

· (b) has drugged her without her knowledge

· (c) she is unconscious

· (d) she is under 10

· felony of second degree unless (i) harm inflicted, or (ii) victim had not permitted him liberties before, in which case --> first degree

· (2) gross sexual imposition [3rd degree] if:

· (a) he compels her to submit by any threat that would cause a woman of ordinary firmness to submit

· (b) he knows she suffers from mental disease or defect

· (c) he knows she is unaware of the sex, or he knows she thinks he’s her husband

· 213.2 – Deviate intercourse by force [2nd degree]

· (1) commits deviate sexual intercourse, and

· same criteria as rape, by replace “her” with “other”

· (2) felony if third degree 

· same criteria as gross sexual imposition

· 213.3 – Corruption of Minors – guilty if intercourse and one of rest:

· (a) other person less than 16, actor more than 4 years older [3rd degree]

· (b) other less than 21 and actor a guardian or some sort 

· (c) other person in hospital, actor a supervisor 

· (d) female lured by promise of marriage

· b-d = misdemeanor
· 213.4 – Sexual Assault [misdemeanor].  Sexual contact plus:

· he knows the conduct is offensive to the other

· various

· “sexual contact” means any touching or intimate parts for the purpose of arousing or gratifying sexual desire.

· 213.5  - Indecent Exposure [misdemeanor]

· exposures his genitals for purpose of arousing someone other than his wife in circumstances likely to cause affront or alarm

· 213.6 – Mistake Etc.

· (1) Age – strict liability is less than 10;  else D can prove (burden on him) he reasonably believed the other to be older

· (2) spouse exception – extends to common law marriages.  But doesn’t immunize woman as an accomplice to rape by husband on a third person

· (3) allows promiscuity as a defense to 213.3 and 213.4(6-8)

· (4) complaint must be within 3 months, or if minor, within 3 months after adult found out

· (5) no person can be convicted solely on uncorroborated testimony

· Rmks:

· no mens rea --> purpose, knowledge or recklessness suffices

· still has the husband exception

· corroboration rule – reflects fear of false allegations

· promiscuity defense outmoded – puts victim on trial

· cf. rape shield laws

· indecent exposure raises free speech issues

· problem with 213.4 – too high a mens rea, protects a deluded groped who doesn’t know his contact is offensive

· Examples

· State v. Rusk – man takes her keys, woman goes to his apartment. disputed facts.

· troubling in that conviction had solely on uncorroborated testimony

· could also be an example of honest misunderstanding – focus should be on whether he was reckless in obtaining her consent or not

· also has argument he didn’t use force, and she didn’t resist -  if in a force-required, resistance-required jurisdiction

· People v. Warren – much bigger D carries woman off, rapes her.  Gets off as used no force.  Illustrates problems with the force requirement.  

· State v. Thompson – principal threatens not to graduate student unless has sex with him.  Illustrates need to have duress, coercion, intimidation, abuse of position of authority as lesser crime.

· But: if we criminalize this, aren’t we on a slippery slope to criminalizing the “destitute widow” case?

· can distinguish between things you have a right to, and those you don’t

· Schulhofer model statutes

· good if that is consistent, explicit with mens rea – reckless is the level, and gross negligence reduces the degree

· is negligence too inclusive

· very restrict def of consent – requires affirmative words or conduct indicating consent

· some statutes require explicit verbal consent – seem too goes much too far, but the burden on the D

· People v. Evans – elaborate, deceptive seduction.  Stands for proposition that any coercion OK so long as there’s no force

· want to allow people to be seductive, but maybe could make cases like this and Thompson lesser crimes – rape by force (1st degree), rape by abuse of position, consent achieved through deception and manipulation a lesser crime

· Boro – gets woman to agree to sex by posing it as a medical treatment.  Clearly fraud/ theft (even burglary), but rape?

· fraud in fact – creates misunderstanding as to what is consented to

· eg, would be rape if posed as husband

· fraud in inducement – fraud wrt motivation of act, but victim still aware of the nature of the act

· again, allowing “rape by trick” here leads to slippery slope concerns – eg, promise a woman a trip to Hawaii and renege post-sex

Theft & Co.
· MPC burglary:

· 221.1 – Burglary
· (1) guilty if enter an occupied building with purpose to commit a crime therein, unless premises open to the public or actor licensed to enter. 

· affirmative defense – building was abandoned 

· (2) grading

· third degree unless (a) purposely, knowingly, or recklessly attempts to inflict bodily injury or (b) is armed

· (3) can be convicted of both burglary and the crime intended, unless crime intended us a felony of the 1st or 2nd degree

· Rmk: burglary, in some cases, makes it an extra crime if the crime is committed indoors

· 221.2 – Trespass [misdemeanor/ petty misdemeanor if not at night]

·   (1) guilty if, knowing he is not authorized, enters of surreptitiously remain in an occupied structure
· affirmative defense if abandoned

· (2) defiant trespass – enter or remains despite personal or written notice

· (3) defenses

· premises open to the public

· reasonably believed was licensed to enter

· MPC Robbery [2nd degree/ 1st if attempt/ do commit serious bodily injury]

· (1) if in course of theft, actor

· (a) inflicts serious bodily injury

· (b) threatens or purposely puts in fear of serous bodily injury

· (c) threatens to commit or commits a felony of 1st or 2bd degree

· “in course of committing the theft” means during theft or in flight after attempt or commission

· MPC theft

· 223.0 – definitions

· “deprive” includes withhold so as to appropriate a major part of economic value, or to dispose of the property
· “obtain” = bring about transfer or purported transfer

· “property” means anything of value

· “property of another” includes anything another has an interest in that actor not privileged to infringe, regardless of the fact that the actor too has an interest, or that the other person might be precluded from civil recovery
· Rmks: broad definitions eliminate many of the problems in traditional theft doctrine, which is often too attached to the old paradigm of “snatching”

· 223.1. – Consolidation of Theft Offenses

· (1) conduct under the section constitutes a single offense

· (2) grading

· $500 or certain property – guns or motor vehicles ( 3rd degree

· else ( misdemeanor

· (3) affirmative defense if:

· (a) actor was unaware the property or service was that of another

· (b) acted under an honest claim of right

· (c) took property for sale, intending to pay and reasonably believing owner would consent
·  223.2 – Theft by Unlawful taking [canonical larceny]
· (1) unlawfully takes or exercises control over movable property with intent to deprive the other person thereof

· (2) unlawfully transfers immovable property of another with purpose to benefit himself or another not entitled thereof

· 223.3  - Theft by Deception [fraud]

· guilty if purposely obtain the property of another through deception.  He deceives if he purposely

· (1) creates or reinforces a false impression.  [but deception shall not be proved solely on the basis of not performing a promise]

· (2) prevents another from acquiring information

· (3) fails to correct a false impression

· (4) fails to disclose a known lien, etc

· “deceive” does not include nonmaterial falsity or mere “puffing” that would not deceive ordinary persons

· 223.4 – Theft by Extortion

· if obtain property by threatening to:

· (1) inflict bodily injury or commit any offense

· (2) accuse anyone of an offense

· (3) expose any secret
· (4) take or withhold action as an official, or cause such

· (5) bring about a strike

· (6) testify or withhold testimony

· (7) inflict any other harm

· affirmative defense to 2,3,4 if action honestly claimed as restitution

· 223.5 – Theft of Property lost or Mislaid

· must know the property is another’s and not take steps to return it

· 223.6 – Receiving stolen property

· must know it was stolen

· presumption of knowledge for dealers in certain circumstances  

· 223.7 – Theft of services

· (1) guilty if purposely obtain services he knows are available only for compensation

· eg, dine and ditch, may also cover things like stealing internet access
· (2) if, having control over the services of another, he knowingly diverts the services to his own benefit or another not entitled

· eg, congressman using secretary for re-election campaign

· 223.8 – theft by failure to make required disposition of funds received

· 223.9 – unauthorized use of automobiles and other vehicles
· MPC Forgery – see 224

· Remarks
· Robbery 222.1

· MPC has limited robbery as force used must be serious – typically requiring a weapon.  Eg, if you snatch a bracelet, it’s not robbery under the MPC

· In other places, it would be – robbery is simply theft by force or threat of force

· Extortion 223.4 

· Rmk: all crimes are torts, but not all torts are crimes.  purpose of defense to extortion under 223.4 – allow parties to contract if claim of lawsuit is legitimate

· blackmail is covered by behaviors in 223.4
· Larceny – unlawful taking 223.2

· Embezzlement

· fraudulent conversion of goods belonging to another, from person who had access to them

· traditional considered a different crime as it was a breach of a trust relationship

· should it be punished harsher or less so?

· MPC consolidates embezzlement into the theft statutes

· larceny by trick v. false pretense

· false pretenses – both title and possession obtained fraudulently

· eg, false weights to induce sale

· larceny by trick – possession given willfully, but title taken unlawfully

· eg, Pear – guy doesn’t return horse from rental service

· the difference hinges on the mind of the victim at the time possession given

· Issues

· shoplifting -  a serious crime?


· not if you look at the blameworthiness of the actor

· but as it is so common, does great harm to society

· to what degree can you exercise control before it is theft?

· People v. Olivio – shoplifting put items in jacket, but hadn’t left the store.  Tough because customer allowed to try it on, etc., while in store.  But not allowing this would make it hard to catch shoplifters.

· Regina v. Morris – customer switched the price tags.  

· can cover this with “exercising unlawful control” under 223.2

· traditional larceny required carrying away – MPC replaces this with broader “exercises unlawful control”

· intersections with contract law – eg, if take money but then don’t deliver the goods
· bad to incentivizes inefficient performance through criminal law

· don’t want to make any contract breach a crime – plus, parties wouldn’t be able to negotiate out of this
· would have chilling effect on contracts

· issue should be whether the actions exhibited a criminal purpose deserving of moral opprobrium

· should we look at the theft from the state of mind of the owner of the defendant?

· eg, Topolewski - owner goes along with threat so as to entrap D.  Acquitted since property ceded willfully,  Clearly wrong.
· should look at it from the viewpoint of D.  
· because of all the types of theft, D will often use defense: I’m not guilty of this crime, you should’ve charged me with another crime?

· Nolan v. State – cashier D takes money for customers, puts into register, then takes the money at the end of the day

· if put money straight into his pocket, would be garden-variety embezzlement

· but since he put it in the register (the control of the owner), now it’s larceny

· doesn’t matter if money/ property taken for illegal purposes
· Graham – even if took money for bribery (and so victim couldn’t recover under K law), still guilty of larceny
· Problems in defining fraud

· people lie all the time - when does it become criminal?

· eg, puffing up your resume

· see Brown case

· law normally doesn’t impose duties to be honest – criminalizing fraud may have chilling effect on marketing

· Problems in defining property

· intangible things?
· Eg, Miller case – guarantee of a debt not considered property

· MPC solves this by defining property as anything of value, including chose-in-actions (rights of legal action – debts, copyrights)

· services?

· Eg, Chapell – sergeant uses airman to paint his house.

· MPC 223.7 covers like a glove – guilty if divert services you’re not entitled to for your own/ another’s benefit
· can conceptualize it as either stealing the salary employer pays, or stealing the labor contracted for

· would include something like judge using clerk to help with his book

· what about an employee who sleeps on the job?

· technically guilty, but probably covered by 2.12 – De Minimus

· information?

· Girard – charged with selling classified names under 641
· certainly, a crime, but maybe should be a separate statute – can’t divulge classified info that creates a threat to national security

· danger here is that a lot of information is valuable – holding here makes the act into an “Official Secrets Act” – govt can changed anyone who divulges any information with a crime

· eg, Ellsburg charged with theft for reporting on Pentagon Papers

· Economic Espionage Act- prevents obtaining/ conveying trade secrets with intent to provide economic benefits to third parties and harm owner of secret
· meant to cover cases like Bottone – stealing formula

· but could conceivably criminalize communicating anything you learned on a previous job

· Mail/ wire fraud  -Siegel case – “seemingly limitless” scope

· elements

· 1) devise or intend to devise a scheme to defraud or obtain property by false pretenses
· 2) promises, transits or causes transmission by wire (et. al.)  communications for 
· 3) the purpose of accomplishing said scheme
· Examples

· State v. Riggins – collection agency d fails to pay what he owns to his client.  Argues not embezzlement because he wasn’t a fiduciary agent
· illustrates problems with criminal turning on who’s an “agent” or not

· MOC 223.8 – failure to make required depositions of funds fits like a glove

· Pear – D runs off with rent-a-horse
· MPC would cover this with 223.3 – theft by deception – “purposely obtains the property of another by deception”

· if his defense was that he meant to return it went he took it, but was later tempted, can cover with 223.2 – “exercises unlawful control”

· Huffsetter – D drives off with gasoline.

· various ways to conceptualize this.  wrongdoing at time 1 (when possession given) or 2 (when title taken):
· time 1 - 223.3 – theft by deception 223.3 – indicated he intended to pay

· time 2 – 223.2 – larceny 223.2 – exercised unlawful control, converted the property
· Nelson v. U.S.– D misrepresents assets to get a TV sets on credit. Affirmed, but with dissent that no crime because he could’ve covered the loan

· problem with dissent- wrongdoing is the false pretenses to obtain the loan at time 1 – doesn’t matter whether he would repay at time 2 or not – the crime is the misrepresentation.  victim has right to give loans as they choose.

· Brown – scheme to sell FL homes to Snowbelters, represented that they were good investments when they were overpriced.
· hard to police the line between this and any advertisement that says “my product is the best”
· it is right, though, to allow it when a reasonable person would not be deceived

· does this give free license to exploit the venerable – eg, elderly?

· what about a puffed of resume?
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