MENS REA (MR)

MPC 2.02 – Requirements for Culpability

1) Purpose: “Conscious object to engage in conduct of that nature or to cause such result; believes or hopes that involved attendant circumstances are in place—element established even though the purpose is conditional
2) Knowingly: “aware that it is practically certain that…”; “aware his conduct is of that nature or that such circumstances exist” -- Requirement for knowledge satisfied by a high probability (2.02(7))
3) Reckless: “Consciously disregards a substantial and unjustifiable risk” taking;

4) Negligently : “Should have been aware of a substantial and unjustifiable risk…” “gross deviation from reasonable person” OBJECTIVE STANDARD
A. NEGLIGENCE – Subjective vs. Objective
1. Gross negligence = criminal
2. Simple/regular negligence = civil
3. Subjective: based on values of society

4. Objective: stems from awareness specified in the code
MPC 1.12: ONE level of culpability of must apply to EACH material element:
1) Nature of conduct, 2) Attendant circumstances, 3) Result of conduct
Ignorance: NOT a defense when intent is for something illegal (but did not know it was illegal).  IS a defense when intent is not illegal, but accidentally does something illegal.

MPC Commentary: Liability = culpability, NOT actual result

Regina v. Cunningham – Gas Meter Case (Q.B. 1957)
· Facts: guy stole gas meter to get the coins, and the gas leaked, and almost killed his mother in law from the gas.

· The relevant law for poison (like gas) says it must be “malicious”

· Issue: Does it have to be “maliciously” acted to cause THAT harm, or maliciously act in general, and that harm was caused?
· D Arg: “malicious” to mean just intent to do THAT action (releasing the gas)

· Holding/Rule: conviction overturned… MR must apply to ALL actions.  P must prove: 1) D realizes is wanton/reckless, AND 2) could reasonably be foreseen to cause such an outcome (negligence standard)

· NOTE: This contradicts the Felony Murder rule
Regina v. Faulkner – Stolen Rum Fire Ship Case (1877)
· Facts: Sailor snuck into the bottom of the ship to steal rum, lit a match to see, rum caught fire, burned down the ship.
· Issue: Is intention to burn down the ship necessary?  Or is the act of a felony (stealing the rum) resulting in the fire sufficient?
· Holding/Rule: Even though D was committing another crime in the process, a SEPARATE act must be accident/crime on its own.  Intent/recklessness must be established.

· NOTE: This differs from Cunningham because.  This case: “probable result”… Cunningham: “reasonably foreseen” (JJ: Cunningham too low of a standard)

Ignorance: NOT a defense when intent is for something illegal (but did not know it was illegal).  IS a defense when intent is not illegal, but accidentally does something illegal.

MPC Commentary: Liability = culpability, NOT actual result
FELONY MURDER (FM)
NY 2nd Degree Murder Statute, Section 3: F/M rule with exceptions, if D is not only participant, he is NOT guilty if he did not know that partner would engage in the FM conduct (JJ: this largely nullifies the FM rule, but not totally)
PA Crim Law 2502(b) [CB 425]: D can be guilty of F/M if you commit ANY felony that causes a DEATH (JJ: This is a very low standard… very unpopular among legal theorists)

MPC 210.2 Murder [CB 1232]

2 ways to commit murder:
(a) purposely/knowingly 

(b) recklessly, “extreme indifference to value of human life”… recklessness is PRESUMED if actor is engaged in committing [list of felonies]. “presumed” = burden shifter, D must show how it was NOT reckless
State v. Hazelwood – Exxon Valdez Case (AK 1997)
· Facts: D was drunk, crashed Exxon-Valdez tanker, caused massive oil spill.

· Issue: Was D guilty of negligently violating AK statute against spilling oil in the water?

· Holding/Rule: The standard for civil neglaigence (lower) is appropriate here to convict him for criminal charges
· Policy: causing the person to pay more attention is good for society, especially when great risk involved.  Ex ante effects
Santillanes v. New Mexico – Cut Kid with Knife Case (NM 1993) [CB 252]

· Facts: D negligently cut his 7 year old nephew in the neck with a knife during an altercation with his girlfriend. Man was convicted of child abuse based on negligence standard
· Holding/Rule: criminal negligence standard (not civil negligence) is required here.

· “Child abuse” carries heavy connotation, requires higher standard

· JJ agrees with this reasoning.
Takeaways for Felony Murder Topic:

· Is the relevant statute too broad (like Pennsylvania? “any felony”)

· Was the D in a situation where he should take extra care? Like in charge of tanker ship in Hazelwood. Or being in presence of young kid in Santillanes. 

· What are ex ante policy effects? Too much crime or deterrence of irresponsible behavior.
MISTAKE OF FACT/STRICT LIABILITY
MPC 2.04 – Mistake of Fact

· Ignorance ONLY a defense IF:

· Law expressly provides it as an affirmative defense

· Ignorance negates the purpose/knowledge/belief required to establish a material element of the offense

· Ignorance STILL NOT a DEFENSE if D would have been guilty of another offense had the attendant circumstances been as D supposed

· FQ: D’s liability = culpability, not actual result
· “Ignorance/Mistake = evidential support, important when logically relevant”

· Belief that conduct is legal (mistake of law??) = defense, when:

· It would be a DP/notice violation, no publication

· JJ thinks notice may be overrated… are the criminals reading the code before they act? Were they “trapped” by the law?

· Reasonable reliance on statute, court decision/interpretation, authority

· MPC 1.04(5) – Strict Liability

· “Violations” are SL (violations ≠ crimes)… Violations do not carry a stigma, do not carry a heavy penalty

MPC 2.05 – MR may not be required if it helps ENFORCEMENT of the law. CANNOT be SL, only for violations.

NOTE: JJ: BUT, this may not be practically true.  In NY, there are many violations that are really treated like crimes.

Lesser crime principle: you think you’re doing something wrong, but you are actually doing something MORE wrong.  Guilty because you are doing A CRIME (even though you thought it was a lesser crime)… controversial, argued both ways
Regina v. Prince – Underage Elope Case (LR 1875) [CB 266]

· Facts: D took a 14-year-old girl from her father, but he thought she was 18 (she was really 14). Jury ruled that he honestly believed that she was over 18.

· Issue: Can D be liable for underage elope crime if he thought she was old enough? Mistake of fact.
· Holding/Rule: “Moral wrong”… even though he did intend to commit crime, it is a crime because it is “grounded in a moral wrong” (controversial)

· Dissent: Cannot have a crime without MR!
U.S. v. Balint – Opium Case (SCOTUS 1922) [CB 282]
· Facts: D sold opium product without label, claimed he did not know it was illegal.  Selling anything containing opium requires label according to the Act

· Issue: Is Mens Rea required here?

· Holding/Rule: NO Mens Rea required… 1) For the better of society, 2) SL appropriate for public policy reasons in some instances
· Quote: “The Act’s manifest purpose is to require every person dealing in drugs to ascertain at his peril whether that which he sells come within the inhibition of the statute.”

· JJ: this is a dangerous opinion… where do we draw the line for what is SL and what is not?

U.S. v. Dotterweich – Mislabeled Drug Act (SCOTUS 1943) [CB 283]
· Facts: D re-sold drugs, not knowing they were mislabeled.

· Issue: Is MENS REA required for the Federal Food, Drug, and Cosmetic Act?

· Court: NO MENS REA REQUIRED. “Puts the hazard upon a person otherwise innocent but standing in responsible relation to a public danger”… burden to be more careful

· JJ: This case unhinges Criminal Law… he has no moral culpability

Staples v. U.S. – Automatic Weapon Case

· Facts: D had an assault rife, thought it was semi-automatic.  The metal piece making it automatic was filed down, D did not know it was automatic. Charged for possession of an automatic weapon

· Issue: Is MR required for owning an automatic weapon?

· P arg: MR not necessary for “regulatory” breaches like owning weapons

· Holding/Rule: MR REQUIRED.  Without mention of no MR, cannot apply public welfare rationale and get rid of MR requirement.
Morissette v. U.S. – Air Force Junk Case (SCOTUS 1952), Jackson, J.

· Facts: D took metal casings that were left by the Air Force on a base for a long time, rusting, etc.  D thought the metal casings were abandoned property. Charged for crime of Converting Government Property.
· Issue: Is MENS REA required here?

· Holding/Rule: MENS REA REQUIRED.  Omitting the mention of Mens Rea does NOT mean that no mens rea is required.  We assume MR required, unless statute says otherwise
· Jackson, J. also got into discussion of “public welfare” harms (which would maybe justify SL)… how do we know what IS and ISNT a public welfare harm?

NOTE – What about Burden Shifting for MR? Put burden on D to prove absence of MR, instead of burden on P to prove presence of MR.
JJ: SCOTUS struck down the burden shifter over and over… shifting the burden would throw the entire criminal system off, innocent until proven guilty, etc.

MISTAKE of LAW (MoL)

FQ: Why should Mistake of FACT be a defense (even when unreasonable), but NOT Mistake of LAW (even when reasonable)?  Any moral difference? Legal difference?
MPC 2.02(9) – basically reiterating that ignorance of the law is no defense

MPC 2.04(1) – mistake of fact OR LAW is a defense…

NOTE: Aren’t MPC 2.02(9) and 2.04(1) contradictory? Is Mistake of Law a defense or not?

People v. Marrero – CT Prison Officer Gun Case (NY 1987) [CB 305]

· Facts: D was a Conn. Prison officer, thought the NY statute defined him to be an exception to the NY gun license rule (“for federal and all other officers at a state prison”)
· Issue: Is a Mistake of Law a valid defense here?
· P arg: Interprets it to mean any NY state prison officer, excluding Conn.

· Holding/Rule: GUILTY, NO DEFENSE of MoL.

· Court: “Slippery slope” argument for Mistake of Law.  Allowing defense of Mistake of Law would lead us to “legal chaos”… people’s interpretations would become more important than the actual law.

· Dissent: The world won’t end if we have mistake of law defense. NJ has MoL Defense, they are doing just fine.
· JJ: It would be perfect if the court could define the law going forward, but let Marrero off the hook.  This would satisfy both goals – define the law ex ante, but also don’t hold D accountable ex post when he was totally reasonable.  BUT, does the court have the power to do this?

Regina v. Smith – Floor Rented Apartment Case [CB 311]

· Facts: D damages floor that HE installed in rented apartment. Technically by installing floor it becomes property of landlord.  D did not know this technical property law.
· Issue: Is MoL a valid defense here?
· Holding/Rule: CONVICTED, NO MoL DEFENSE

· NOTE: Is this mistake of LAW or mistake of FACT? The FACT that it is landlord property? Or the LAW of property? Very blurry line…

· Policy: Do we really want to punish Smith here for doing something totally innocently?

State v. Varszegi – Creditor Takes Computer Case [CB 311]

· Facts: D Landlord goes in and steals computer from commercial tenant when he defaults, claims he thought that it was allowed by the terms of the K.

· Issue: Is MoL a defense here?

· Holding/Rule: NOT GUILTY. YES MoL Defense.
Cheek v. U.S. – Pilot Tax Evasion Case (SCOTUS 1991, White J.) [CB 314]

· Facts: Airline pilot attends seminars, etc from anti-tax people.  Believes he is not required to pay income taxes.

· Issue: Is MoL a defense here?

· Court:  NOT GUILTY. YES MoL Defense.  He honestly did not believe the tax laws applied to him.
· Policy: Cheek seems like MORE of a criminal than most other people… this result seems backwards!
Liparota v. U.S. – Food Stamp Fraud Case (SCOTUS 1985)

· Facts: D re-sells food stamps for a discount. Claims he did not know it was illegal.

· Issue: Is MoL a defense here?

· Holding/Rule: Court rules that he is NOT GUILTY. Strict interpretation of statute… slippery slope.
· JJ: Isn’t is unreasonable for this to think selling food stamps is legal? Why should he be off the hook for an unreasonable mistake?
NOTE: JJ: Cheek and Liparota are ridiculous outcomes.  They should have been EXPECTED TO KNOW THE LAW.  Especially since their specific crimes are known to be crimes, objectively reasonable.  Bad outcomes, something must be better than this.

LEGALITY

· FQ: Can you punish someone for doing something that it is illegal according to common law/moral/anti-social, but NO criminal statute on the books?

· “No Punishment Without Law”, most states have done away with “common law crimes”… we do not want a case of “gotcha” surprise.
Commonwealth v. Mochan – Obscene Phone Call Case (Pa. 1955, Hirt J.) [CB 150]

· Facts: D calls lady over and over on the phone, obscene language, lewd, etc. There is NO statute on the books for this behavior.

· Issue: Can D be liable for his actions? Is there a Notice/DP problem?
· D Arg:
· No Notice/DP

· Lawmaking is for legislature, not judiciary

· Slippery slope, what decides what is anti-social behavior?

· P Arg: 
· Don’t need notice! He didn’t look at the Criminal Code and then decide to do it!

· Legislature cannot fill EVERY gap… courts interpret laws all the time, they have that power
· Holding/Rule: CONVICTED.
· Criminal intent evident by actions
· offended public morality with his words (PN: seems like an archaic idea, not sure if court nowadays would say this)

McBoyle v. U.S. – Stolen Airplane Case (SCOTUS 1931, Holmes J.) [CB 154]

· Facts: D took a plane he knew to be stolen, flew it from Illinois to Texas.

· Charge: Violating the National Motor Vehicle Theft Act, by transporting a vehicle known to be stolen across state lines.
· Issue: Is an airplane a MV w/r/t the National MV Theft Act?
· D Arg: I did not know that planes are included as MV, criminal under this act, no notice!

· P Arg: You know from being a human being that flying a stolen plane is a crime! You don’t need actual notice of that!
· JJ: Saying “no notice” here is not a good defense! He was not “trapped” by criminal law!

· NOTE: This is about transporting the plane across state lines, not about stealing a plane.  He is already guilty of stealing a plane (state crime). JJ misrepresented this in class a little bit.
U.S. v. Dauray – Cut-Out Porn Case (2d Cir, Jacobs J.) [CB 155]

· Facts: The guy ripped out more than 3 pages from a porn magazine.

· Relevant Statute: “3 or more in number” of “matter” which contain visual depiction.
· Issue: Are individual pages considered “matter”, applicable to the 3 or more rule?
· Arg for D:
· Absurd result! Why should the fact that its bound or loose make a difference? 100 pages in one book = does not apply. 3 pages loose = does apply.
· Leg Intent – did legislature really want the applicability to hinge on the binding or non-binding?
· Arg for P:
· Textual – 3 or more means 3 or more…
· Court: NOT GUILTY, Rule of Lenity.
· JJ: By NOT convicting D here, court is upholding 4 major values: 1) Notice, 2) MR, 3) Retroactivity, 4) Arbitrary enforcement
Rogers v. Tennessee – A Year and a Day Murder EPF Case (SCOTUS 2001, O’Connor J.)

· Facts: D causes death of someone, but death occurred more than a year after the act.  There is old Tennessee common law that requires a Year and a Day as the limit for causation.  (Based on old false theory that after that, causation cannot be tied to the conduct, before medical advances, etc.)
· Issue: Can D be convicted if common law says otherwise? Is there a Notice/DP, Ex Post Facto problem?
· Holding/Rule: GUILTY. Abolishing prior common law in a court case does NOT violate DP or EPF requirements…
· JJ: Notice should not be a major concern here… it is not practical. The guy did not look up the Year-and-a-Day law before harming this person.

CAUSATION
JJ: Threshold for causation in Criminal Law should be HIGHER than in Torts.

· In Crim, no one person MUST be responsible. In Torts, somebody has to pay (either the victim or the tortfeasor).
· In Crim, ATTEMPT is a wrongdoing (where causation does not exist)… we do not always care about the actual resulting harm.  In Torts, there must be a HARM.
· We could have restricted view of causation, we could have no causation (and make criminal law ONLY based on blameworthiness)
MPC 2.03 – Causal Relationship between Conduct and Result

· 2.03(1): “But-for” causation, cause-in-fact

· 2.03(2): element ONLY established if it is within the purpose or contemplation of the action

· 2.03(3): when recklessly or negligently causing a particular result, causation ONLY established when the actual result is within the risk.

· (a) the ONLY difference between the actual result and the probable result is a different person or property, or a more severe harm
· (b) actual result is the same KIND of injury as probable result, and is not too remote
· NOTE: How broadly we define the “actual result” frames whether or not is within the risk.
· P’s preferred definition in Acosta (below): somebody dying trying to prevent the chsae

· D’s preferred definition: a negligent pilot causing a helicopter crash

· NOTE: Not every state has a statutory definition for causation (MPC does), only some do.
People v. Acosta – High Speed Chase Helicopter Crash Case (Cal. 1991) [CB 572]

· Facts: D starts high speed chase evading police for over 40 miles. Police helicopters deployed to handle it.  One helicopter pilot drove negligently, and crashed into the other one, 3 pilots died.
· Charge: Second degree MURDER (ambitious charge)

· Issue: Can D be criminally liable for the deaths of the 3 pilots? Did D PROX CAUSE the death of the pilots?

· D Arg:
· NOT reasonably foreseeable for this to happen (“maybe a ground crash, but not a helicopter crash”)

· NO MR to kill the pilots

· P Arg:
· Helicopter crash IS foreseeable

· Recklessness is considered intent

· Holding/Rule: YES CAUSATION, NO Second Degree Murder.

· Hypo: What if D were charged with NEGLIGENT HOMICIDE (JJ: “Exam Question”)

· MPC: “Reckless indifference to human life” [??]

People v. Warner-Lambert Co. – Dangerous Chewing Gum Factory Case (N.Y. 1980) [CB 578]

· Facts: D corporation was warned about the levels of magnesium stearate (MS) and liquid nitrogen, which poses an explosion hazard.
· Charge: Negligent Homicide
· Procedural History: Court dismissed the indictment, because no legally sufficient evidence of the “triggering cause” of the explosion.

· Holding/Rule: NOT GUILTY. Must show that D’s actions were the “sufficiently direct cause” (i.e. the match that lit the fire)

· NOTE: Keep in mind this is a corporation, maybe more lenient.

Compare Warner-Lambert to:

· People v. Kibbe: left the person on the side of the road freezing with no shirt, he died when he was hit by a truck. D convicted.

· Is leaving the guy freezing = leaving factory dangerous  ??
· People v. Arzon: D (arson) set fire… another fire from another arson “happened to occur” at the same time on the floor below, firefighter dies. D indicted.
OMISSION/FAILURE TO ACT

MPC 2.01(3) – Omission

· Criminally liable for omission to act IF:

· (a) omission is expressly made sufficient by the law defining the offense (ex: filing your taxes, not filing is expressed by law as basis for liability)
· (b) a duty to perform the act is otherwise imposed by law.
Jones v. U.S. – Family Friend Starved Baby Case (D.C. 1962) [CB 218]
· Facts: D is family friend of Shirley Green, and was taking care of Green’s baby.  Baby starved to death, nobody fed the baby or cared for it. Factual dispute:
· Green: I left my baby with D

· D: Green was with me in the house the whole time

· Procedural History: Trial, convicted of negligent manslaughter.
· Issue: Is D liable for the death of the baby?  Murder? Manslaughter?

· Holding/Rule: REVERSE conviction, for failure to instruct the jury that there must be a legal duty between the D and the victim.
· NOTE: P can retry with new jury instruction.  Reversed conviction does NOT necessarily mean not guilty.

Pope v. State – Religious Frenzy Kill Baby Case (Md. 1979) [CB 219]

· Facts: D let Norris and her baby in D’s home for the weekend to take care of them afte church.  They took care of the baby normally for two days. Norris, after a couple of days, entered a religious frenzy and started tearing apart and beating her baby thinking she was Satan, etc. D was there the whole time and did not do anything to stop it, did not report it, did not seek assistance, etc. (They even went to church after it happened, while the baby died at home).

· Charge: Child abuse; failure to report a felony

· Issue: Is D liable for the charges ^?

· Holding/Rule:
· Child Abuse: NOT GUILTY, must have legal duty (she does not in this case).

· Failure to report: Court says this law is dead, not enforced, old common law.

· NOTE: JJ mentioned the “doctrine of desuetude” which makes old laws that are not enforced, dead and not binding.
What is a LEGAL DUTY (cited in Jones, Pope)?

· 1) statutory relationship

· 2) status relationship

· 3) contractual duty

· 4) voluntarily assumed the care, secluding victim from outside help
State v. Martinez – Failure to Save Girlfriends Daughter Case (Haw. 2003) [CB 227]

· Facts: D failed to seek medical assistance when his girlfriend beat her daughter fatally.  Hawaii has Good Samaritan Law, which is a petty misdemeanor.

· Holding/Rule: D convicted of reckless manslaughter, sentenced to 10 years in prison.  Court: Omission with awareness of danger of a child CAUSED her death.
· JJ: The facts of this case are murky, though.  Unclear if he was involved or not.

People v. Carroll – Stepmother Omission Case

LOOK AT NY Code for Guardian/Parent Omission
Legal Duty/Relationship

· Martinez: D had relationship with mother, criminal

· Pope: D had no relationship with mother.

· Another case described the stepmother the “functional equivalent of a parent”
· JJ: Where do we draw the line for “functional equivalent”? Is this subject to slippery slope argument?

State v. Miranda – Live-in Boyfriend Case (Conn. 2005) [CB 229]

· Facts: D failed to protect 4-month-old child from fatal beating from mother. He was live-in boyfriend, considers himself the kid’s stepfather.

· Charge: First-degree assault.

· Procedural History: CONVICTED by Conn. S. Ct. By being in a family-like relationship, he assumed responsibility for the welfare of the children.
· Holding/Rule (Appeals Court): OVERRULED, NOT CONVICTED. “cannot apply precedent to precise facts.”

· NOTE: This “family-like” “assuming responsibility” is too arbitrary!
Commonwealth v. Cardwell – Stepfather Sexual Abuse Case (Pa. 1986) [CB 231]

· Facts: Stepfather sexually abused Alicia for 4 years, starting when she was 11 years old.  D (mother) knew in the first ten months, all she did was write angry letters to her husband (stepfather), and not much else.  D says stepfather beat her once, broke things, and that he had a gun.  She was scared of him.

· Issue: Is D liable for failing to report sexual abuse of her daughter?
· Factors to Consider:
· D was a victim of stepfather’s abuse too, maybe prosecuting D is not going to solve any problem, or get any help

· BUT, maybe Julia could have taken steps to call someone, etc.

· Court: UPHELD CONVICTION. “Must take steps that are reasonably calculated to achieve success.” Concurrence: “She could take her daughter and go away, she put her daughter in danger by doing nothing to prevent the child’s continued abuse”
NOTES, Things to Consider for D’s that are also victims (Cardwell):

· When does the duty arise in a case like Cardwell? After the first abuse? If you report late, are you still liable for the ones that happened before the one you reported?

· Would calling the authorities help the situation in a case like Cardwell? They may take her daughter away from her, put her in foster care, etc.  The alternatives to reporting it may not be better.

· Very complex social, family issues in cases like this.
ATTEMPT

Preparation vs. Attempt

FQ: Where do we draw the line between preparation and attempt?

· When is it too early for attempt?

· When do we need to give them chance for locus penitentiae (changing one’s mind)?

· We want to prevent the tragedy but also do not want to convict non-criminals. (Balancing factors)

We have some laws that circumvent the traditional law of attempt.

· Solicitation (MPC 5.02)

· Burglary – circumventing law of stealing (MPC 221)
· Possession of burglary tools

· Gun possession – if you have a gun you may commit a dangerous crime with it (more complicated than this, obv)

· Stalking – harassment in itself illegal, but may also lead to worse crimes (MPC 250.4) (see Cal law below [CB 628], JJ asked about it in class)
· Loitering (MPC 250.6)

· JJ: This runs the risk of violating a deep principle of criminal jurisprudence, criminalizing people before they are guilty.
Good Questions from JJ’s Notes

· Can we criminalize Rizzo’s (below) conduct through substantive criminal laws (above)? Do these laws violate any deep principle of criminal jurisprudence?

· Does California anti-stalking statute [CB 628] cast the criminal law net too wide?

· Cal. Statute: “Harass: would cause a reasonable person to suffer substantial emotional distress, and must actually cause substantial ED.... willfully, maliciously, and repeatedly follows or harasses another person, and makes a credible threat (“apparent ability to carry out the threat”) with the intent to place that person in reasonable fear.

· NY law even broader, does not require credible threat

· Should “cyber-stalking” be a crime? If so, how should it be defined? Is Florida’s too vague?

· Florida Cyber-Stalking Law: engage in conduct, communicates, or causing communication, through electronic means, causing substantial ED, without legitimate interest, and a credible threat.
· What about paparazzi? Can they fit into assault, or should have a separate category in the law?
MPC 2.01 – Knowledge; Conscious Disregard

· Knowledge is something that is practically certain

· Conscious disregard: disregarding a substantial risk

· JJ: The line between knowledge and conscious disregard can merge in some cases

MPC 5.01-5.02: Shift from what’s not been done to what’s already been done—that further major steps need to be taken does not prevent finding attempt if major steps have been…

· 1) If expected/”believed” attendant circumstances were in place…

· 2) Does or omits something that is substantial step in a course of conduct planned to culminate in his commission of the crime

· 3) Puts something into motion that will cause such result unless stopped by actor 5.01(1)b

· Substantial Step: Must be “strongly corroborative of the actor’s criminal purpose”
· Renunciation: affirmative defense that abandoned his effort or otherwise prevented its commission under complete and voluntary circumstances (Accomplice who doesn’t abandon unaffected)

· Abandonment not a defense: when reason for abandonment is that unanticipated circumstances (think security guards) make it more difficult, more likely to be caught, etc.  Decision to postpone not a defense.
· Examples of substantial step: Solicitation of innocent agent; possession, collection, etc. of materials to be employed—where such possession/fabrication has no other lawful purpose.  Trespassing in structure or vehicle with purpose; reconnoitering; enticing or seeking to entice contemplated victim
· NOTE: If aiding an abandoned plot (by 2.06 standards) then still guilty of attempt to aid

· 5.02 Solicitation: “with purpose of promoting or facilitating its commission he commands, encourages or requests a” third party to engage in specific conduct which would constitute a crime or an attempt—ineffective communication not a defense as long as objective there—stopping the person is an affirmative defense

· Common law: “proximity test” and “equivocality test”:
· Proximity test: Must be near the commission of the act in time and place (give chance for LP)
· Equivocality test: “How clearly his acts bespeak his intent”
Smallwood v. State – Condom-less Rape Murder Case (Md. 1996) [CB 611]

· Facts: D raped 3 women, did not use a condom. D knew he had HIV when he raped them.

· Charge: Attempted murder, for knowingly transferring HIV.

· Issue: Can D be guilty for attempted murder for this?

· P arg: Rape w/ HIV = shooting a gun.  The HIV is the bullet.

· D arg:
· Did not intend to kill, therefore cannot be attempted murder.  Cannot attempt something that you did not intend.

· Causation problem, not a definite kill for giving HIV

· Holding/Rule: NOT CONVICTED of attempted murder. Death by AIDS is not a sufficiently probable result.

Compare Smallwood to Hinkhouse – D knew he had HIV and that it could transmit, consensual. Court: GUILTY of attempted murder

JJ: Reckless endangerment is a more appropriate charge here. “Fits like a glove”

· Reckless endangerment is the non-death version of reckless homicide (Just like attempted murder is the non-death version of murder)

· If the victim in Smallwood DIED, then it would be a good case for reckless homicide
People v. Rizzo – Cannot Find Victim Failed Robbery Case (NY 1927) [CB 618]

· Facts: Bunch of guys go to rob a guy named Rao, who has a payroll on him. They ride around, but cannot find Rao (he was not where he was supposed to be at the time).

· Issue: Can D be liable for attempted robbery?
· Holding/Rule: NOT GUILTY of attempted robbery.

· They had not “reached the presence of the person they intended to rob.”

· Hyde (1912): “must be dangerous proximity to success”
· Eagleton (1855): “must take the last step along the road of criminal intent. Must have done all that he intended to do.”
· JJ: Conspiracy (see below) under MPC 5.03 may be more appropriate here, because they agreed beforehand what to do, and just the agreement is illegal under conspiracy.

· NQ: How would Rizzo come out under MPC 5.01?

IMPOSSIBILITY
Distinction traditionally made between Factual Impossibility and Legal Impossibility
· Factual impossibility = someone tries to pick a pocket but nothing is in the pocket

· Factually impossible, because impossible to a pick an empty

· Legal impossibility = 
· JJ, as well as many other legal scholars, do not see a practical distinction between the two. MPC abolished this distinction, as well as NY law.
People v. Jaffe – Stolen Not-Stolen Cloth Case (NY 1906) [CB 641]

· Facts: D bought goods believing they were stolen. BUT, the goods were actually restored to their original owner, and D did not know that. (JJ: it was a sting by the police to follow down the chain)

· Issue: Can D be liable for receiving stolen goods, when they were NOT ACTUALLY stolen (he just thought they were)?

· Relevant NY Statute: “Knows the goods to be stolen”

· D arg: Impossible to KNOW something that is not true!

· Court: NOT GUILTY.  ^^ Cannot “know” something that is not true.

· JJ: This may have better for P if the statute said “believing” instead of “know.” Because you can believe something that isn’t true, but you cannot know it.

Q: How would Jaffe come out with the MPC?
· MPC 223.6 – Receiving Stolen Property

· “Knowing or believing that it has probably been stolen”

· JJ: This may be too broad.
· MPC 2.02(7) – Believing with high prob that it exists = “knowledge” for MPC

People v. Dlugash – Shooting Maybe-Dead-Guy Case (NY 1977) [CB 643]

· Facts: Drunk dispute, Bush kills Geller.  Dlugash then shoots Geller a few more times while Geller was on the ground.

· Issue: Can D be liable for murder, if he merely believed Geller was still alive (even if he was not)?

· D arg: 1) He could have been dead already... 2) He would have died anyway (causation)

· P arg: He had an intent to kill a live person! That’s enough!

· Relevant Statute: “no defense available... if such crime could have been committed had the attendant circumstances been as he believed them to be”

· Court: Should be Attempted Murder, because he may not have killed him

· JJ: Shouldn’t we try him on his INTENT in his mind, not whether the guy is dead or not?

Commonwealth v. Kerry Vann Bell – Sting Operation Sex with 5-Year-Old Case (Mass. 2006) [NYUC]
· Facts: Sting operation, D agrees and pays money to have sex with 5-year-old kid in a park. Talks to undercover cop about it, and about how to drive to the park. He is then arrested.

· Issue: Can D be liable for ATTEMPT, when there was no child to begin with? (it was all a sting!)

· D arg: 

· Cannot attempt what is not there

· Need opportunity for locus penitentiae, opportunity to change one’s mind.

· Court: GUILTY.  It was an attempt to the crime, had the attendant circumstances been what he believed them to be.
· JJ: KVB clearly guilty under the MPC

U.S. v. Oviedo – Not-Heroin Sale Case (5th Cir. 1976) [CB 648]
· Facts: Undercover sting, bought heroin from D. But, tests revealed that it was NOT heroin, it was fake. D argues that he KNEW it was fake heroin, and was ripping the seller off

· Issue: Can D be liable for attempted sale of drugs, when he knew and intended it not to be drugs?

· Court: NOT GUILTY

· Lacking major piece of objective proof.. the drugs!

Case of Ivy Brothers – Attempted Voodoo Murder Case (1989) [CB 653]
· Facts: Ds try to kill someone using voodoo, they even buy hair locks and everything to perform the voodoo. Police stopped them before they could send to voodoo person.

· Issue: Can Ds be liable for attempted murder for trying voodoo (which obviously would not work)?

· Ds pled guilty.
MPC 5.05(2): Court has power to dismiss prosecution or decrease penalty if alleged attempt “is so inherently unlikely to result in a crime... presents no public danger” Common-sense test.

JJ: Can this be compared to a non-functioning weapon?

ACCOMPLICE LIABILITY / GROUP CRIMINALITY/ CONSPIRACY

MPC 2.06 – Liability of Conduct of Another; Complicity

· (1) “Person is guilty of an offense if its committed... by the conduct of another person for which he is legally accountable.”

· (2) Legally accountable = (a) “causes an innocent or irresponsible person to engage in such conduct”, OR (b) “an accomplice to the offense”
· (3) Accomplice = (a) with purpose of promoting or facilitating commission of the offense:
· (i) solicits other person to commit
· (ii) aids or agrees or attempts to aid such other person, in planning or committing (agrees = conspiracy??)
· PN: Is “agrees to plan or commit” too low of a threshold?
· Omission: (iii) having a legal duty to prevent it, fails to make a proper effort to prevent it

· (4) When causing a particular result is an element of an offense, an accomplice in the conduct causing such result is an accomplice in the commission, if he acts with the kind of culpability... that is sufficient for the commission of the offense (with respect to that result, since result is an element of the offense) (NOTE: This is NOT attempt... See MPC 5.01(3) for attempt in accomplice liability)
NOTE: MPC 2.03 (Causation) can apply to Accomplice Liability too, w/r/t the accomplice’s actions CAUSING the commission of the offense.

NOTE: Under Accomplice Liability, you are charged for the actual crime itself, through theory of Accomplice. You can be liable for the actual crime.
Conspiracy = the agreement to do the action alone.  Further action not necessary for Conspiracy conviction.
Hicks v. U.S. – Cherokee Murder Case (SCOTUS 1893) [CB 661]
· Facts: D was with Rowe and Colvard, drunk. Rowe killed Colvard, D thought Rowe would kill him too. D tried to tell him NOT to shoot when he killed Colvard.  D rode away with Rowe after it happened. D: “I just did it so he wouldn’t kill me too. But, I separated from him the first change I got.”

· Charge: Conspiracy.  Appealing jury instruction that was too broad.

· Holding/Rule: The words that someone speaks in conspiracy AND the intentions of speaking them should all be considered in accomplice liability, “egging on.”

· In this case, more evidence of a conspiracy was needed (past agreement, etc).

State v. Gladstone – 22 Jump Street Weed Referral Case (Wash. 1970) [CB 664]
· Facts: Police undercover agent goes to D Gladstone to buy weed, posing as college student. D does not have weed, but knows that Kent is selling, so he tells Thompson to go to Kent, and drew him a map to Kent’s house. D and Kent had no prior communication.

· Charge: Aiding and abetting sale of marijuana.

· Issue: Can D be liable for aiding and abetting in this case?

· Court: NOT GUILTY.

· Would be too broad: “Dangerous precedent to hold mere communication that another person MIGHT commit a crime as aiding and abetting.”

· Q: What would be the result if Gladstone collected a referral commission from Kent every time he sent someone to him?

· Related Cases in Wash.:

· State v. Wilson – GUILTY, D made a comment in the room during the sale that it was a good price (should this be enough of a distinction b/w guilty and not guilty)?

· State v. McKeown – GUILTY, D personally contacted the seller, and was present at the time of the sale

· Gladstone court distinguishes itself primarily because of lack of presence, among other factors.

People v. Gometz/Fountain – Knife Handover Prison Murder Case (7th Cir. 1985) [CB 669]
· Facts: Silverstein murdered 3 people in prison already before this.  As he’s being led to down the hallway, he moves over to the entrance of D Gometz’s cell. D lifts his shirt and Silverstein grabs the knife on his waistband. Silverstein uses knife to kill the correction officer.

· Charge: Conspiracy.

· Issue: Is just knowledge by D (Gometz) of Silverstein’s plan with the knife enough for conspiracy?

· Holding/Rule: Mere knowledge IS SUFFICIENT to convict for Conspiracy for major crimes.
· Holding limited to major crimes

· Q: What if P charged D under accomplice liability, “aiding and abetting”? This would probably be stronger charge for P.

Columbine Killer Ammo Supplier Case
· Facts: D (Manes) sold the Columbine Killers the gun and ammo.

· Issue: Can he be responsible for the Columbine Killers’ actions?

· Accomplice “aiding and abetting”?

· Conspiracy?

· NOTE: D was sentenced to 6 years in person, for intentionally selling handguns to juveniles, under Colorado statute.

Federal Terrorism Support Laws [CB 671]

· Intersection between Criminal Law and National Security

· Federal Law: prohibits “KNOWINGLY providing material support for terrorists, or to designated FTOs”
· NOTE: Knowledge is sufficient... Clear intent not necessary

· “Material support” =

· any property, tangible/intangible, service, currency/financial services, lodging, training, expert advice, or assistance, communications equipment, lethal substances, personnel and transportation

· Exception for medicine and religious materials.

· “to Terrorist”
· helping the commission of specified federal offenses (e.g. damage to property, use of explosives, killing of gov’t officials, destruction of aircraft, etc)

· Holder v. Humanitarian Law Project (SCOTUS 2010)
· Court: DO NOT need specific intent for helping FTO, w/r/t Due Process.  Still within DP without specific intent.

· Congress expressly made knowledge sufficient M/R for this crime.

U.S. v. Campbell – Real Estate Agent Shady Cash Sale Case (4th Cir. 1992) [CB 673]
· Facts: D real estate agent sells house to Lawing. D thought he may be involved in illegal activity because he paid in all cash, and he was really shady
· 18 USC 1957: money laundering = “knowledge” of the fact that transaction involves illegal money = money laundering
· Q: Is this too broad? What is knowledge? Certainty? Probably?
JJ Notes: Accomplice Liability w/r/t Attendant Circumstances
Q: What if D, being charged as accomplice, did not know attendant circumstances were as they were?

· Is it justified to impose strict liability to unlawful possession crimes?

· 18 USC 922(g): Offense to transfer a firearm to a person who D knows or has reason to know has been convicted of a felony
· Is this TOO BROAD? Selling a firearm to someone you have “reason to know” was a prior felon? How much due diligence is necessary for reason to know?

M/R for RESULTS of Accomplice Liability / Mens Rea
If results of the crime are worse than the alleged accomplice planned for, can the accomplice have extra liability? Can one aid an act that does not have specific intent (negligence, recklessness)?

State v. McVay (Kelley) – Newport Steamboat Crash Case (RI 1926) [CB 674]
· Facts: Kelley being charged for Manslaughter, under aiding and abetting. The captain of a ship that crashed near Newport, which killed people. 

· Issue: Can one be charged for aiding and abetting for manslaughter? (Does manslaughter have to be involuntary, and if so, can you aid it?)

· Kelly arg: Logically impossible to “intentionally direct and counsel” an involuntary act!
· NOTE: * JJ spent time discussing this statement, major point.
· Court: Manslaughter is NOT always involuntary. Manslaughter can be satisfied with gross negligence, of which you can aid and abet, if jury finds sufficient facts. Charge upheld.

· JJ: Could have also charged Kelly with: Negligent homicide, as Principal 
Commonwealth v. Roebuck – Accomplice to 3rd Degree Murder Case (Pa. 2011) [CB 675]
· 3rd degree murder = Reckless murder (“unintentional with malice”)

· Issue: Can one be guilty for being an accomplice to 3rd degree murder?
· D arg: Logically impossible to aid and unintentional act (3rd degree murder)! (See also McVay above)

· P arg: D is the accomplice in the underlying conduct, the dangerous situation that led to the result, as a foreseeable consequence.
· MPC 2.06(4) (above): Commission of the offense = focuses on CONDUCT, not result.

· * Accomplice need not INTEND that result
· Court: GUILTY, agrees with P argument. The conduct was that of 3rd degree murder, does not matter that did not intend result.  The accomplice did the crime defined by 3rd degree murder, and should therefore be guilty (Concurrence).

· JJ: How is Roebuck’s argument similar to McVay? Are they different?

· PN: Both courts saying that aiding the underlying conduct making the commission is what is illegal... actual result almost irrelevant

People v. Russell – School Principal Crossfire Case (NY 1998) [CB 680]

· Facts: School principal was out looking for a student who left school. Principal got caught in a crossfire in a Brooklyn housing project, and was killed by a stray bullet. Not clear which shooter shot the principal.

· Charge: BOTH Ds was jury-convicted of 2nd degree depraved-indifference murder.

· P arg: Each D intentionally aided the D who actually shot the victim, regardless of who shot him

· D arg: Evidence insufficient to show that they all shared the “shared purpose” needed in accomplice liability. They were against each other, not together!
· Court: GUILTY. The purpose of killing each other does NOT preclude from the culpability of aiding in the underlying conduct that caused the killing.  They had sufficient mental culpability (M/R!) for 2nd degree murder.

· Context: High profile case, much sympathy for the principal, need to find justice. Letting both shooters off the hook would have been very hard. Retributive effect.

· JJ: Does it make sense to conceptualize all the shooters as “accomplices”? Is it fair to say that they ALL caused the death? Shouldn’t we look at who started the gunfire to begin with?

People v. Luparello – Murder for Info on Ex-Girlfriend Case (Cal 1987) [CB 682]
· Facts: D sent his men to get Martin, who knew the whereabouts of his ex-girlfriend. They tried getting info, but could not. They came back the next night and shot Martin (without D there).

· Charge: D for aiding and abetting the murder.

· D arg: I did not have sufficient M/R for MURDER! I did not tell them to kill the guy, just to ask him questions.

· Factual claim: Consequences not foreseeable, no “shared intent” (required for aiding and abetting).

· Legal claim: Only principal can have M/R for murder

· Court: Can have M/R for murder without being principal (rejecting D’s legal arg above)

· D CAN be guilty of accomplice to murder if factually reasonably foreseeable (question for the jury)

ENCOURAGEMENT

Wilcox v. Jeffery – Jazz Musician Interrogation Case (UK 1951) [CB 687]
· Facts: D publisher/promoter of jazz magazine brought in Hawkins (a famous American jazz musician) to UK for a concert. It was against UK law to have performer from another country. D greeted him at airport, went to the concert, and wrote a nice review.

· Relevant UK Accomplice Statute – “purposefully encourage”

· NOTE: This is much broader than MPC, this case probably would not come out the same under MPC. “Encourage” is a low threshold.

· MPC: “aid or attempt to aid or abet”

· Charge: Accomplice to immigration crime

· Court: GUILTY.  He supported him, wrote a nice review.  Did not protest him being there, etc

· JJ: Horrible decision here, horrible law too.  Also, why should the positivity of his review matter? What if his music was bad and he wrote a bad review?
Other Group Activities

Dog Fighting – Many states make the mere presence at a dog fight a separate offense by statute. Is this too broad? JJ: Probably not

· Helping create a market for the illegal act, supporting it

· Things like dog fighting REQUIRE bettors and participants to be successful

· Difficult to watch drag fighting by accident, won’t be too overreaching to non-culpable parties
Drag Racing – Many states have similar laws for drag racing as dog fighting ^^, similar justifications.

Relationship Between the Parties

MPC: Mere presence is NOT ENOUGH (unless express statute says so, i.e. dog fighting/drag racing)

· JJ: Having a duty does NOT mean you are an accomplice.  Accomplice means you are HELPING with the action.

· Higher culpability than mere Good Samaritan laws.
· David Cash Case – Is he an accomplice? He did not do anything, but also did not egg his friend on.
· New Bedford, Mass. Rape Case – A lot of guys witnessed a rape at a bar, but they did not do anything to stop it. Mere presence not enough, and they were ALL acquitted. Problematic: One person who yelled “go for it,” was also acquitted, but that is not simply standing by.
State v. Hayes – Store Robber Friend Sting Case (Mo. 1891) [CB 693]
· Facts: D proposed to Hill to go rob a store. Hill was related to the owner, so he helped D rob the store as a sting, to get D caught. Hill climbed in and took something and with the help of D.  Then, D turned him in.
· Issue: Can D be liable for aiding Hill, who had no intent to commit the crime as a principal?

· Court: NOT GUILTY as accomplice. Must have “shared intent”

· JJ: P can make the claim that D had M/R to complete the crime, guilty intentions, culpable behavior.

Varden v. State – Alaska Illegal Hunting Tour Guide Undercover Sting Case (AK 1989) [CB 694]
· Facts: D is a tour guide who encourages people to shoot animals illegally. Snell is a detective, and goes along and shoots 4 animals with D’s usual encouragement

· Issue: Can D be liable for aiding and abetting Snell, since Snell was not actually a real law-violator.

· D arg: Cannot aid a crime when there was no crime!

· P arg: It’s a sting operation! He had culpable behavior.

· Court: GUILTY.

· Snell’s actions were justified for law enforcement, but not justified for Snell

· JJ: See MPC 5.01(1)(c) Attempt (can’t we use this to convict Varden?)

· Would have been substantial step in commission of the crime “if the circumstances had been what he believed them to be”

Charging the Victim
· Victim should NOT be charged as an accomplice.  Larger goal of Criminal Law – is this somebody that we should be sanctioning criminally?
· Queen v. Tyrell – Willing Victim Statutory Rape (1894) [CB 700]
· Facts: Underage girl convicted for aiding and abetting statutory rape in which she was the willing victim.

· Court: Overturned because purpose of statute was to PROTECT the girl, not prosecute her. The whole point of statutory rape statute is because the consent is irrelevant.

· See MPC 2.06(6)

· Q: Can/should a prostitution customer be liable for aiding and abetting?

CONSPIRACY
Conspiracy = agreement PLUS overt act (that is the actus reus)

Conspiracy is MUCH earlier than attempt (or preparation, for that matter)
JJ: Aiders and abettors are more appropriate as co-conspirators (not accomplices)

MPC 1.07(1)(b): Conspiracy CANNOT be a tack-on defense

(NOTE: This is in disagreement with Pinkerton, below)
MPC 5.03 – Criminal Conspiracy
(1) guilty of conspiracy when... WITH PURPOSE of facilitating its commission:
- (a) AGREES with such other person(s) that one or more of them will engage in conduct which constitutes such crime or an attempt or solicitation to commit such crime... OR (b) AGREES to AID the other person(s) in the agreement 

(2) Scope: If conspirator KNOWS that the other person in the agreement is ALSO conspiring with other people to commit the SAME crime, conspirator is guilty of conspiring with all those other people, even if he does know their identity
(3) Multiple Crimes: Conspiracy to commit multiple crimes = ONE conspiracy, as long as they are all part of the same agreement or continuous relationship

(5) OVERT ACT: CANNOT be convicted, UNLESS an OVERT ACT is done by any person in the conspiracy

(6) Renunciation: AFF DEFENSE, “I thwarted the success crime, after conspiring, I changed my mind.” Voluntary renunciation of his criminal purpose.

(7) Duration of Conspiracy: Conspiracy ends when the agreed upon crime is DONE, or ABANDONED.

- abandoned = presumed when nobody does any overt act during applicable period of limitation... for an individual to abandon, his part of the conspiracy is terminated when he informs either his co-conspirators, or law enforcement about the conspiracy.

Overt Act – Definitions
What qualifies as an OVERT ACT?

· NOT all states require an Overt Act (MPC DOES 5.03(5), above)
· Can be equivalent to preparation, SOME act towards commission of the crime

· Less than ATTEMPT (“substantial step”)

· When conduct falls short of Attempt, Ps use Conspiracy.
· Exception: For SERIOUS CRIMES, sometimes an Overt Act is NOT required.
Interstate Circuit v. U.S. – Movie Theater Price-Fixing Case (SCOTUS 1939) [CB 707]
· Facts: D movie theater chain sent letter to 8 film distributors (and openly CCed all the other distributors) for all the distributors to NOT sell for less than 25 cents (above market rate). All distributors agreed.

· Charge: Violation of the Sherman Act, under conspiracy.

· Court: YES Conspiracy. Although no “smoking gun,” there is inferential evidence strongly supporting conspiracy.

· Takeaway: You can have a conspiracy WITHOUT hard evidence.

U.S. v. Garcia – Gang Gun Fight Case (9th Cir. 1998) [CB 710]
· Facts: Gunfight broke out between Bloods and Crips at a party, after the groups were talking smack to each other. D was seen shouting, but no evidence that he hit anyone.

· Issue: Can D be liable for Conspiracy?

· Court: NO CONSPIRACY.  Conspiracy requires prior planning, a pre-arrangement. A general agreement to “have each other’s back” is not a conspiracy.

People v. Lauria – Phone Service Prostitution Case (Cal. 1967) [CB 713]
· Facts: D was running a telephone service and knowingly had 9 or 10 prostitutes using his service.

· Issue: Can D be liable for Conspiracy of prostitution?

· Court: NO CONSPIRACY... did not INTEND to further criminal activity

· Court’s Rule:
· Supplier who KNOWS of criminal use of his supplies can be liable IF:

· DIRECT evidence of INTENT, OR

· INFERENTIAL evidence of INTENT, based on

· Special interest of activity

· The aggravated nature of the crime

· Q: Can KNOWLEDGE of a felony be enough? (as opposed to lesser crimes, misdemeanors)

State v. Blankenship – Meth Trailer Case (7th Cir. 1992) [CB 719]
· Facts: D owner rented out trailer for ONE day for $1,000, renter wanted to use it to cook meth. Cook was never carried out.

· Issue: Can D be liable for Conspiracy to cook meth?

· Court: NO CONSPIRACY.

· No overt act? M/R? Full knowledge? Constructive knowledge?

· Variety of reasons not to attach conspiracy here ^

· Also a variety of reasons for conspiracy... should be aware when it is obvious, and it deters behavior, creating a market, etc.

U.S. v. Morse – Smuggler Plane Case (11th Cir. 1988) [CB 720]
- Facts: D sold plane for higher price than value.  D later raised price even more. Plane has no passenger seats, ideal for smuggling. Buyer flew the plane from Mexico to Texas to smuggle marijuana. No K for the sale of the plane, ALL cash in low bills, plane was known model for smuggling, and no lawsuit was brought by D when buyer refused to pay the rest of the money.

- Issue: Can D be guilty of Conspiracy here?

- Court: YES. Circumstantial evidence here infers conspiracy.

- Q: Is this TOO BROAD? Is evidence like this good enough for conspiracy? Where do we draw the line of how much evidence is enough? Reasonableness?

Conspiracy as an Alternative to Accomplice Liability (Pinkerton)

BIG PICTURE:

· WHAT is the conspiracy being alleged in vicarious liability cases, if not the agreement?

· Is NJ basically allowing murder conviction on negligence (because murder resulting would be reasonably foreseeable)? (See Bridges below)

· Can we rely on prosecutorial discretion to limit the scope of Conspiracy w/r/t vicarious liability? (Probably not)

· What are the advantages to the MPC (narrower) approach? Disadvantages?

· Advantages: does not turn conspiracy into vicarious liability, does not make parties culpable for the outlandish behaviors of others for conduct not agreed upon

· Disadvantages: Broad doctrines like Pinkerton deter conspiracy to commit crime in the first place, make conspirators take extra precaution to limit co-conspirator action, or not do anything in the first place

**PINKERTON v. U.S. – Bootlegging Brothers Conspiracy Case (SCOTUS 1946) [CB 723]
· Facts: Pinkerton brothers lived together and were bootleggers. Daniel Pinkerton (D) is found guilty of Conspiracy. Court charges him for his brother’s substantive crimes (not just the agreement), even though he did not do them

· Issue: Can a conspirator be liable for a co-conspirator’s SUBSTANTIVE crimes, just for being part of the conspiracy?

· Court: YES...

· Pinkerton Rule: By being part of a conspiracy, you are responsible for ALL the crimes committed by the conspirators that are reasonably foreseeable in the furtherance of the crime agreed to.

· Pinkerton doctrine is VERY BROAD. MPC much narrower than this.

· MPC 1.07(1)(b): Conspiracy can be consecutive term ONLY if conspiracy has “objectives that transcend any particular offense that have been committed in pursuance of its goal...”
State v. Bridges – Birthday Party Shootout Case (NJ 1993) [CB 725]
· Facts: D got into argument at a birthday party. Went and recruited friends to come back with him. They got guns so that they could hold people down while they fight (not necessarily to kill them, just to scare them).  One of the friends started shooting, ended up killing a guy (murder was not intended). Shooter convicted of murder.

· NJ Crim Law: Person is legally accountable of another’s conduct if he is engaged in a conspiracy.

· JJ: Under NJ and Pinkerton, Conspiracy Vicarious Liability doctrine is the same as accomplice, etc. Another vehicle of vicarious liability

· Issue: Can D be liable for conspiracy to murder, even though that was not really agreed to?

· Court: YES. (This is very broad, like Pinkerton.  Result would be different under MPC).

U.S. v. Alvarez – Drug Bust Gone Bad Case (11th Cir. 1985) [CB 732]
- Facts: Five guys doing a drug deal, cops bust in, it was all sting. Two guys do all of the shooting, killing cops.  All five of them convicted of murder under Pinkerton doctrine.

- Court: YES CONSPIRACY when the actions are reasonably foreseeable. (This is EVEN BROADER than Pinkerton!)

- Alvarez = Extension of Pinkerton
- Exception for Minor Participants: Alvarez says extension of Pinkerton is for those who play MORE THAN A MINOR role. 

Krulewitch v. U.S. – Implicit Conspiracy to Conceal Case (SCOTUS 1949) [CB 735]
· Facts: Two people violate prostitution law (Mann Act).

· Issue: Can conspirators be liable for cover-up WITHOUT EXPRESS agreement?

· Court: NO – cover-up is NOT automatically included in the conspiracy (therefore, conspiracy is over after the act is done, does NOT extend the the cover up)

· If we agreed with P (that cover-up is included), the SOL would NEVER RUN OUT, as long as the crime is being covered up!

· This is an agreement with MPC 5.03(7) (conspiracy ends when abandoned, completed, or nobody does overt act in time limit)

Impossibility in Conspiracy
U.S. v. Jimenes-Recio – Gov’t Sting CW Page Drug Sale Conspiracy (SCOTUS 2003) [CB 737]
- Facts: Gov’t joined Conspiracy... took the drugs and then continued it to catch the rest of the guys down the supply chain.

- Issue: Can other conspirators be liable for Conspiracy when it is in fact not an agreement to do a crime (because they are talking to undercover agent, unbeknownst to them its not a real agreement to do a crime)?

- Court: YES. It’s about the MENTAL STATE, culpability... irrelevant that its police, and the actus reus for conspiracy is only for the AGREEMENT, and therefore unchanged by what happens later

- Policy: Danger of STING ABUSE!... Response: SCOTUS = Let Entrapment law handle Sting Abuse... don’t erase it entirely by making this an impossibility case.

Single/Multiple Conspiracy

Under MPC 5.03(4), require KNOWLEDGE of other conspiracies to do the SAME crime, but NOT knowledge of who they are. Now it depends on how we define what the “same crime” is or not.

Due Process concerns here... if we bring a lot of people in as one conspiracy, they can have prejudice in the trial. (Think large organized crime, 50 guys sitting there together in front of the jury).
Kotteakos v. U.S. – Fraud Loan Case (SCOTUS 1946) [CB 740]
· Facts: Simon Brown gives fraudulent loans to people. Typical “wheel case” where Simon is in the middle, and has “spokes” to each of his customers.

· P arg: Should be considered ONE conspiracy with EVERYBODY involved.

· Court: NAH. This is multiple conspiracies. No evidence that there was a “common plan”

· JJ: Single or multiple conspiracy matters for the trial, bringing all these people in under one trial, or under separate ones. Makes them look worse (especially in cases of organized crime, etc)

U.S. v. Bruno – One Middleman, Two Retailers Drug Case (2nd Cir. 1939) [CB 743]
- Facts: Middleman buys from smugglers, sells to drug retailers in NY, Tex. 

- JJ: Should the functional link (or lack thereof) between the two sets of retailers matter? Are each drug sale one crime or two?

JJ Notes: Under MPC 5.03(3), one could make the case that Gambino crime family (for example) can only be charged for ONE conspiracy, because it was “continuous.” (JJ type of exam question)

JJ Notes also talked about Insider Trading conspiracies.

ORGANIZED CRIME / RICO

Key Points:

· Organized crime is hard to define... broad, narrow?

· History of U.S. fighting Organized Crime
· J. Edgar Hoover as head of FBI denied existence of Organized Crime until 1950s.
· 1980s: Organized crime was at its peak
· 1990s: Died out mostly at the end of the 1990s
· Appalachia, NY: national conference of mobsters busted by the FBI, very high profile. Convictions reversed by 2nd Cir., but the high publicity was important
· RFK created an Organized Crime Dept when he was appointed AG, to go around the FBI and Hoover to attack organized crime
· DOJ Strike Forces: came together in the 14 cities that had bad organized crime, they were very effective
· When Hoover died, FBI was re-born, organized crime was a top priorit
· Joseph Valachi: FIRST mobster to testify to the government, and speak publicly about organized crime.
· Gigante: “The Odd-Father”... faked insanity, claimed afterward he wasn’t actually insane... used to walk around Sullivan Street in his bathrobe talking to himself
· Title III: allowed electronic surveillance of mobsters without a warrant
· Controversial at the time, but necessary to effectively stop organized crime, because it was impossible to get people to testify against them (for obvious reasons)
· Popular media also brought Organized Crime into the forefront (Godfather, others)
· Comprehensive Crime Control Act of 1984, included VICAR (Violent Crimes in Aid of Racketeering Activity Act), which made it a crime to commit violent crimes in return for anything of pecuniary value derived from an enterprise engaged in racketeering activity
· 1980s: Family RICO prosecutions (The “Commission Case”, the Pizza Connection Case)
· Civil RICO becomes crucial tool for Labor Union racketeering cases
· 1992: John Gotti sentenced to life imprisonment without parole. (his son, John gotti Jr. acquitted 4 times)
· Court-Appointed Surveillance: Heads of Teamsters appointed by Court have been VERY successful... removed 500 officers over 25 years.
· Criminal cases is NOT the only way to stop organized crime (regulation, surveillance, admin solutions, etc)
· JJ: Takeaway is: successfully attacking organized crime requires a strong state, political will, politically independent and incorruptible law enforcement and judiciary.
· Strong substantive and procedural laws help
RICO (18 USC 1962 ?)

RICO includes both substantive offenses (1962(a)-(c)), AND conspiracy offense (1962(d))

· 1962(a) – Money Laundering Statute
· Criminalizes those who have illegally-derived money to purchase their way into legitimate businesses (excludes purchase of stocks)

· Don’t want dirty people to launder their money or to use their ill-gotten gains to buy their way into legit businesses
· 1962(b)—Acquiring or Maintaining and Interest

· Makes it illegal for someone to get into a legitimate business “through a pattern of racketeering activity,”
· i.e. to muscle one’s way into a union, or to force Fulton fish people to pay them a fee for services otherwise rendered
· 1962(c)—Conducting Business through Racketeering

· Makes it illegal for an “enterprise” to conduct its affairs in a way that is illegal, “pattern of racketeering,” as a way to prevent a competitive advantage from being gained by corrupt businesses or businesses that are partially corrupt (to stop the mob’s garbage disposal industry from being able to knock out all of the other competition)

· This applies to new businesses established through racketeering or acquired thereafter through (b)
· NOTE: In order to qualify under 1962(c), the crime must have actually taken place
· Widely expanded by Turkette, now encompassing all criminal enterprises; imposing draconian penalties on mafia families with no connections to legitimate businesses (street thug gangs?)
· Nearly all the mafia cases were under 1962(c)

· 1962(d)—Inchoate RICO Conspiracies

· Makes it a crime to conspire to violate (a)(b) and (c), which is almost every time one of those statutes is violated, unless someone violated (b) by single-handedly muscling their way into a government entity (which rarely happens)

· NOTE for Exam: When (a), (b), and/or (c) apply, (d) most probably does too!

· Different circuit court opinions about whether a “family member” needs to agree to conspire to engage in a core racketeering activity that’s been charged or just any peripheral activity.

· CIVIL RICO
· Established RICO for victims to claim treble damages

· JJ: Civil RICO is NEVER USED against mafia families... they will get killed!

· CIVIL RICO has been used very very broadly, but usually fails if it is too ridiculous

· Has been used even for simple breach of Ks – 2 breaches within 10 years can fall under racketeering according to RICO technically!

· HJ Inc. v. Northwestern Bell – Scalia mocks the “continuity plus relationship” test, too broad

· ** Turkette v. U.S. – SCOTUS
· Court: A RICO enterprise can be wholly illegal

· Turkette made RICO like Conspiracy laws (you can be guilty as an association “in fact”... maybe not legal association, but good enough for broad conspiracy definition)
· Anything can be an enterprise

· RICO has been used against street gangs, etc, because of its wide reach, bolstered by Turkette
· U.S. v. Elliott
· RICO applies to insiders AND outsiders who are “associated with an enterprise... direct or indirect participation.”
· Circumstantial/inferential evidence OK

· Quote: “Thus, the RICO net is woven tightly to trap even the smallest fish, those peripherally involved with the enterprise.”  
· What about DP, prejudice in court for the small fish?
· Court: Constitution does not guarantee a trail from free prejudice that inevitably accompanies any charge of heinous group crime.”
· PN: Is the prejudice really inevitable? Is there anyway to have the outsiders separate from the insiders?

· HJ Inc. v. Northwestern Bell Telephone Co. (SCOTUS 1989)
· Facts: Public utility sued for treble damages b/c it bribed legislators to approve excessive rates.  Thrown out in circuit court b/c bribery doesn’t constitute a “pattern.” Supreme Court reversed:
· Principle: Pattern must involve more than two criminal acts, but need not involve more than one criminal scheme.  Acts must be related and pose threat of continued criminal activity
· Quote: “Continuity plus a relationship which combines to produce a pattern.”

· Dissent (Scalia): Totally vague.  What is relatedness?  Both victims are women?  Both are to enrich D?  Unclear what “pattern means,” RICO perhaps unconstitutionally vague, according to Scalia.
JJ Notes: Q: What does RICO add to criminal law and criminal procedure? As compared with traditional Conspiracy law?

· RICO is different than regular conspiracy, because of multiple conspiracy

· Conspiracies independent of each other (like Kotteakos, above) are now part of the same conspiracy under RICO (would not be same conspiracy under traditional law)

· Don’t have to be the top-tier guy to get nailed in a RICO conspiracy, it’s all one “ball of wax”

· Expands traditional Accomplice Liability and Pinkerton liability (substantive offenses)
· Widens the net to include all the business activity that is done after business is established or acquired through racketeering

· Federal jdxn to crimes

· All under one claim, so can try families in one shot... helps a LOT for procedure, eyes of the jury, etc

· Extension of joinder of claims, joinder of parties, under FRCP

· Under RICO, the entire enterprise can be an entirely criminal organization. Enterprise can be proved by evidence of an ongoing organization, formal or informal, functioning as a continuous unit
In ADDITION TO RICO, one can be liable for:

· Other racketeering laws (State, etc)
· Ex: Atlanta school test fraud 2015, under GA “Racketeering” statute
· Traditional Conspiracy laws

· Pinkerton liability (Ds liable for ALL D’s crimes in conspiracy... in mafia cases, this is a lot!)
Main Takeaway from RICO:

· Throughout the litigation and history of RICO, there is no stopping the widening interpretation of RICO

· It is used for MUCH MORE than just mobsters
· Courts rarely throw out RICO cases
· RICO has NO limiting factors, making it easier to broaden
· Gives federal jdxn (local crime becomes a federal crime)
· Increases penalties
· Able to charge for low-level things
· U.S. v. Urban – 3rd Cir. upheld RICO charge for bribing plumbing inspectors
· Court: merely “nexus between person and conduct” is sufficient
· Very broad!


CORPORATE CRIMINAL LIABILITY
FQs for Corp Liability Doctrine:

· Agent acting to promote company’s interest?

· Agent acting in scope of his/her duties?

· Are the actions authorized/tolerated by the higher-ups?

Overarching Policy Questions:

· Who/what are we blaming the corp for?
· How can we punish a corp? (We cannot put a corporation in jail)
· Aren’t we essentially punishing the shareholders by imposing fines?
· Are we overshadowing the real culpable parties?
· Are corps only a group of people, or do corps have their own ethos?
· Are other solutions better? Regulatory bans, etc?
· NOTE: Corps are usually in the best place to prevent the situations, based on cost, expertise, etc. (think Products Liab in Torts). By this reasoning, we should place the burden on corps to take precautions to prevent it
· If corps can be liable, can other non-corp organizations be liable? (Municipalities, parternships, accounting firms, labor unions, charities, religious institutions)
· Is Corp Liability vicarious?
· Depends: if you look at it as employees acting on behalf of the corp, then NO. If it is solely based on resp sup, then it DOES seem Vicarious.
· JJ: If we are going to have corp liability, then we need to decide WHOSE actions the corps should be liable for.

· High Managerial Agents? (HMAs). What should qualify as an HMA? “Officers”? What is the definition of “officers:?
· ALL employees in scope of employment?
· JJ: too much liability here!
· Should the Torts standard (respondeat superior) apply to Criminal Law too?
· JJ: Keep in mind, in Criminal Law, we don’t NEED a prosecution (as opposed to Torts, where somebody is bearing the cost no matter what).  SO, we need to be extra sure that bringing a criminal suit has proper objectives (deterrence, etc)
MPC 2.07 – Criminal Corporate Liability [CB 1206]
Corporations are criminally liable when:

· (1) They violate a statute EXPRESSLY intended to regulate corporations and expressly to punish corporations for the acts of its agents acting in behalf within the scope of his office or employment (like Elkins Act, see NY Central, below)
· (a) for lesser crimes, Resp Sup adopted, as long as it is done to benefit the corp

· (b) omission to discharge a specific required duty

· (c) for major crimes, corp is ONLY liable if commission “authorized, requested, commanded, performed, or recklessly tolerated by the board of directors or by a high managerial agent acting w/in scope of duties on behalf of company.”

· (2) When “absolute”/strict liability imposed, presumably applies to Corporations 
· (3) Unincorporated association may be convicted when an agent w/in scope of duties on its behalf violates a statute OR if it is omission to discharge a specific duty
· (4)(a) Exception: Government-organized entities CANNOT be tried based on corporate liability
· (4)(b) Definition of “Agent”: any director, officer, servant, employee, or other person authorize to act in behalf of the corporation or association. For unincorporated associations, a member of the association is an agent.

· (4)(c) Definition of HMA: officer of a corp or unincorporated association, or in the case of a partnership a partner, or any other agent of a corp or ass’n, having duties of such responsibility that his conduct may fairly be assumed to represent the policy of the corp or ass’n
· Basically, is this guy making decisions that represent the company or not?

· (5) Defense of Due Diligence: It is a defense for the corporations if a high managerial agent proves by a preponderance of evidence that due diligence was exercised
· Defense is NOT available, if the statute expressly does not allow the defense of due diligence

· JJ: We do not want to prosecute parties who act reasonably. 
· (6)(a) Liability: Person convicted by reason of his legal accountability for the corporation if he performs or causes to be performed in the name of the corp or ass’n, liability equal to Accomplice Liability, i.e. as if he did it himself
· (6)(c): Sentence: for individuals convicted for being accountable for illegal acts of corporation, same sentence as if he was convicted as a natural person of the grade and degree involved in the crime (as if corp factor was not relevant)
· 6(b) When a duty to discharge imposed by law, any agent having primary responsibility for the discharge is legally accountable for a reckless omission to perform
NY Central & Hudson River RR Co. v. U.S. (SCOTUS 1909) [CB 777]
· Facts: Employee and asst. traffic manager, convicted for paying rebates to certain companies who shipped products on the railroad. Violated Elkins Act of no train discounts

· Issue: Can the CORPORATION be liable for the conduct of its convicted employees? (NOTE: Elkins Act expressly aimed at Corporate liability)

· Court: YES, corps CAN be liable 

· Corps profit off the actions of its officer, so they should be punished for their actions, too.
· But, there are certain crimes that a corp cannot commit.

· NOTE: This case is NOT so groundbreaking, because the Elkins Act explicitly corporations liable in the statute. Doesn’t tell us much about corporate liability in general.
U.S. v. Hilton Hotels Corp. – Portland Hotel Anti-Trust Tourism Alliance Supplier Case (9th Cir. 1972) [CB 780]
- Facts: Manager of Portland Hilton Hotel refused to do business with supplier unless supplier contributed to the Portland Travel Ass’n to attract visitors. President of Hilton Hotels testified that this is against company policy, and that they told the Portland manager NOT to take part in the boycott.

- Issue: Can the Hilton Hotels Corp be LIABLE for the Sherman Act, because of what Manager of Portland hotel did in scope of employment, even though it is against company policy and instructions?

- Court: YES – Corp Liable

- Principle: Make sure you take Due Diligence to make sure the employees follow instructions

U.S. v. Sun-Diamond Growers of California – Campaign Donations Case Corp Victim D (D.C. Cir. 1997) [CB 786]
- Court: Similar holding to Hilton Hotels. Even though actions were done to DEFRAUD the corp and against corp policy, corp can STILL be LIABLE. 

- Court: Corp can also potentially benefit from this... Job of prosecutors to decide whether or not prosecute victim or corps (are we sure we want to let it go to prosecutorial discretion?)

Beneficial Finance (Mass. 1971) [CB 790]
· Facts: Corp charged with bribing state banking officials

· Issue: Can Corp be liable for the conduct of two actors who were mid-level employees of wholly owned subsidiaries of BF.

· Court: MPC standard “does not purport to deal with evidentiary problems”

· (look at this again)

Community Alternatives – Nursing Home Patient Died (Mo. 2008) [CB 793]
· Facts: Patient died from medical complications stemming from bed sores in one of CA’s nursing homes. Mishandled by the manager of that CA location (Collura)
· Charge: Resident neglect

· Issue: Is Collura a HMA?

· Court: YES (even though she is pretty low on the chain of command)

· JJ: What would be result here under MPC 2.07?
INDIVIDUAL LIABILITY on behalf of Corporation
U.S. v. Park – Acme Supermarket Bad Warehouse Case (SCOTUS 1975)
- Facts: Acme Markets mishandled food in one of the warehouses. Violated Federal Food Law.

- Acme Corp pled Guilty. CEO Individually: pled NOT guilty.

- Holding/Rule: Individual liability for CORP conduct must be SOLELY BASED ON authority in the situation in context. Cannot simply use corp position or title. Basically allows defense of “impossibility” if individual cannot really stop company from committing the crime.

U.S. v Gordon (10th Cir. 1954) [CB 803]
- Facts: D was partner in a sowing machine company that violated Defense Product Act —submitted to jury on theory that “knowledge of one partner regarding the transaction was ‘imputable, attributable and chargeable’ to the other and that knowledge of salespeople who made and kept records were imputable and chargeable to the employing partners.  Conviction affirmed.
- Court: D GUILTY - this is a case of constructive knowledge (not SL)... don’t put your head in the sand!

- Holding: Raises specter of broad willful blindness interpretations of corporate leader’s offense.  Invokes “public welfare offense” standard.

- Quote: “If it be called vicarious responsibility, it is nevertheless a responsibility of him on whom the law places the duty.”  
- Dissent: Only the corporations, not the higher ups, should be vicariously liable
- JJ Notes: How would Gordon come out under the MPC? MPC 2.07(5): D would have to raise the defense proving he used due diligence.  This is narrower than the court in Gordon, but broader than the dissent (NO higher-ups should be vicariously liable)

SELF-DEFENSE

Two types of defense:

· Justifications: SITUATIONAL... you did the act, but it was justified in the situation, and was NOT the wrong thing to do (sometimes it’s the RIGHT thing!)

· Self-Defense is a JUSTIFICATION
· Excuses: PERSONAL... you did it, and it was wrong, but you have an excuse for the wrongdoing (insane, drunk etc)

Justification is an Affirmative Defense
· Once the defense brings up evidence of a Defense negating an element of the offense, the prosecution must DISPROVE it beyond a reasonable doubt (but not until there is evidence brought up). See MPC 1.12(2)(a) [double check this]

JJ: w/r/t Policy, two ways to approach Self-Defense

· PROMOTE Self-Defense, Fight back! Fight force with force

· REDUCE Self-Defense, reduce the total violence in society, don’t fight force with force (use other means, like retreat, call police, etc

· Which is a better approach?

· Which does the LAW prefer?

· How MUCH force is justified in SD?

MPC 3.04 – Use of Force in SELF-Protection
· (1) Subject to MPC 3.09 (Negligent/Reckless belief, see below), use of force is justifiable when the actor BELIEVES that such is force is IMMEDIATELY NECESSARY for the purpose of self-protection against unlawful force by the other person...
· NOTE: This has tones of SUBJECTIVITY to it (“believes”) BUT it must be read together with MPC 3.09, which discusses unreasonable belief
· (2)(a) Limitations: Force is NOT justifiable:

· (i) to resist arrest from what is known to be a peace officer, even if it is unlawful

· (ii) to resist force used by possessor/occupier of property (or by someone on his behalf), where actor knows that possessor/occupier is using force with claim of right to property... EXCEPT, when:

· (1) actor is a public officer acting in his duties

· (2) actor has been unlawfully dispossessed of the property and is making a re-entry or reception, justified by MPC 3.06
· (3) actor believes that such force is NECESSARY to protect himself by death or serious bodily harm
· (2)(b) Use of DEADLY force NOT justifiable, unless actor believes such force is NECESSARY to protect himself from death, serious bodily harm, kidnapping, rape, etc....
· Exceptions (Force Not Justified):
· (i) Actor, with purpose of causing death or serious bodily harm, P ROVOKED the use of force against himself in the SAME encounter (aka D started it)

· (ii) ** DUTY TO RETREAT: Actor KNOWS he can avoid necessity of force with COMPLETE safety by retreating or surrendering possession, or by complying with a demand to he abstain from action he has no duty to do

· (1) CASTLE DOCTRINE – Exception to Duty to Retreat: Actor NOT obligated to retreat from his dwelling or place of work (UNLESS actor was initial aggressor, or the actor knows the other person also works there)

MPC 3.05 – Use of Force in Protection of Others
· (1) (Subject to MPC 3.09) use of force upon another person in protection of a third person is justified when:

· (a) Actor would be justified under MPC 3.04 in using that force had it been HIMSELF, AND
· (b) Under the circumstances the actor BELIEVES them to be, third person would be justified in using that force to protect himself if he could, AND
· (c) Actor BELIEVES that his intervention is NECESSARY to protect the third person
· (2)(a) NO DUTY TO RETREAT, UNLESS he knows that he can secure the COMPLETE SAFETY of the third person
· PN: Basically no duty to retreat and leave the other guy to die

· (2)(b) Actor OBLIGATED to TRY to cause the third person to surrender a thing or comply, before using force, IF ACTOR KNOWS that surrender/compliance would lead to complete safety

· (3) CASTLE DOCTRINE applies if it is the Actor’s home/work, OR Third Person’s home/work
MPC 3.06 – Use of Force in Protection of Property
· (1) (Subject to MPC 3.09) force is justified if actor BELIEVES that such force is IMMEDIATELY NECESSARY to:

· (a) prevent or terminate unlawful entry/trespass to land or carrying away of tangible and movable property, provided that actor believes it is in his own possession (or other that he is protecting for)

· (b) Same as (a), but when unlawfully dispossessed of the land/item, IF:

· (i) Force used IMMEDIATELY or on “fresh pursuit” after dispossession

· (ii) Actor believes taker has no claim of right, AND circumstances make force URGENT where there would be exceptional hardship waiting for court order

· (3)(a) Requirement to Request to Desist: must request person to desist from property interference BEFORE using force, UNLESS request would be (i) useless, (ii) dangerous, (iii) substantial harm would be done before request can be made

· (3)(b): Expose Trespasser to Harm: CANNOT use force to expel trespasser, if you know that it will expose him to substantial danger of serious bodily harm

· (3)(d): DEADLY FORCE: Deadly Force NOT justifiable, UNLESS:

· (i) trespass/dispossession is for reason other than claiming property, OR

· (ii) Person is attempting to commit or consummate arson, burglary, robberty, or other felonious theft or property destruction, AND (1) used/threatened deadly force, or (2) anything less than deadly force would expose actor to death or sbh

MPC 3.09 – Reckless or Negligent Use of Otherwise Justifiable Force, etc

· PN: Basically, 3.09 is the MPC’s net to catch those who had an unjustifiable belief in the justifiability to use force

· (1) NO Justification from MPC 3.04, 3.07 are UNAVAILABLE when:
· (a) actor’s belief in the unlawfulness of force which he uses force against, or lawfulness of an arrest that he is fighting by force is wrong, AND (b) his error his due to mistake

· (2) When the actor BELIEVES that use of force is necessary to establish a justification under MPC 3.03 or 3.08, but the actor is reckless or negligent in having that belief, or in failing to acquire knowledge or belief which is material, the justification is unavailable for a prosecution for an offense in which reckless or negligence suffices to establish culpability.

· (3) When actor is justified, but negligently or recklessly creates a risk of injury to innocent persons, the justification is unavailable for a prosecution for an offense in which reckless or negligence suffices to establish culpability.

What is FORCE? What is DEADLY FORCE?

MPC 3.11 – Definitions

· Unlawful force = force (including confinement), employment without consent, constitutes offense or actionable tort (or would have if it were not for defense/lack of MR).

· Deadly force = force with the purpose of causing or which the actor knows to create a substantial risk of causing death or sbh.
· Purposefully firing a firearm in direction of another person or vehicle (with a person believed to be inside) = DEADLY FORCE automatically

· Mere threat to cause death or sbh by producing weapon or otherwise, if actor purpose is limited to creating apprehension, = NOT deadly force automatically
Imperfect self-defense: Mistaken belief that life is in danger (NOTE MPC 3.09 when mistaken belief is due to reckless or negligent belief)

Perfect self-defense: Correct belief that life is in danger

People v. Goetz (NY 1989)
· Issue: Should the reasonableness of the need for force be viewed SUBJECTIVELY (what the person believed at the time) or OBJECTIVELY (reasonable person in that situation)?

· Court: OBJECTIVE standard, reasonable person in his shoes.

· Objective standard CAN take into subjective measures, such as prior history, size compared to perp, knowledge of perp, etc.

· NOTE: MPC treats a reckless or negligent belief in the use of force in MPC 3.09 as liability for crimes in which recklessness or negligence is sufficient.

State v. Norman – Killed Abusive Husband Case (NC 1989) [CB 848]
· Facts: D kills her extremely abusive husband while he’s sleeping. She previously tried calling police, going to state services, etc and he came and brought her back.  Judge instructed jury that there is NO self-defense here.
· Issue: Can self-defense be brought up here?

· Court: NO Self-Defense. Danger must be IMMINENT. Husband was sleeping, not imminent.

· Dissent: It is imminent... when he wakes up, the next attack could be fatal.

State v. Abbott – Shared Driveway Case Duty to Retreat (NJ 1961) [CB 863]
· Facts: Fight between D and Scorano. All Scoranos hit by the hatchet (they brought a knife). All started from an argument over a front door item, something like that.

· Issue: Did D have a duty to retreat? NEITHER the aggressor nor the party to mutual combat.

· Court: YES DUTY TO RETREAT. If you can avoid the use of deadly force by use of retreat, then self-defense NOT justified. (But Court reverses conviction because of confusing jury instruction)

State v. Smiley – Cab Driver Shot Drunk Customer Case (Fla. 2006) [CB 866]
· Facts: Cab driver D dropped drunk guy home. Drunk guy started to threaten the driver, pulled a knife. D could have driven away, but he pulled a gun and shot him dead. Convicted of first-degree murder.

· Issue: Does D have duty to retreat?

· Court: AFFIRMED. First-degree murder

· Florida Legislature enacted “Stand Your Ground” Statute after this case, repealing the common law Duty to retreat.  This would probably have changed the outcome, had law been in effect.
· Questions: Can a cab driver raise the Castle Doctrine as exception to Duty to Retreat for his cab?
Initial Aggressor, Escalation
· MPC 3.04(2)(b)(i): NO Justification for SD if one provoked the use of force against himself in the same encounter (see Peterson below)

· Match system: You can only use SD to the extent of the degree of the aggressor.... CANNOT exceed “necessary force”
· ** Ex: If A attacks B with fists, then B starts bashing A’s head against the floor

· MPC: A has a right to SD, because B escalated it. (But A still liable for initial battery, of course)

· Some states: NO RIGHT TO SD for initial aggressor, EVER, even if the other person escalates it.
· Trayvon Martin Case: Zimmerman may be able to raise a defense on the MPC saying that Martin escalated it.  In states that ban SD for initial aggressors always, then Zimmerman’s defense is much weaker.

· JJ: Comparing MPC SD: MPC has a NARROWER definition for Right of SD. Easier to KEEP SD in MPC than most other places.
U.S. v. Peterson – Windshield Wipers Provoke Case (D.C. Cir. 1973)
- Facts: Guys came to steal wipers off a wrecked car in D’s yard. D and guy got into verbal argument. D went inside, got a gun, and told guy “if you come here, I’ll kill you.” Guy started walking towards him with a weapon. “Don’t take another step” D told the guy. Guy took another step, D shot him dead.

- Issue: Does D have right of SD?

- Court: Question of fact whether D was initial aggressor.

- Under the MPC: D would probably lose SD defense here, since he provoked the guy to come closer with his weapon and he raised the amount of force by getting a gun.

- Castle Doctrine: How relevant is Castle Doctrine here? On one hand, D has no duty to retreat, so he has a right to use force. BUT, D can be considered aggressor and provoker by raising it to another level, and therefore loses his right to SD.

JJ Comments on Gun Control w/r/t Self-Defense

· If we have BROAD gun rights, then we must have NARROW SD defense. And Vice versa

· BROAD gun rights + BROAD SD Defense = potential for too much violence.

· Other policy considerations:
· Should legality of the possession of weapon matter to a SD claim?

· Felony-in-possession law (FIP): anybody who was convicted of a felony OR domestic violence misdemeanor may NEVER possess a firearm ever again.

· Is it fair to impose such collateral consequences? Is it legitimate to discriminate against prior felons?

· Heller (SCOTUS) – SD is the heart of the 2nd Amendment, that need is strongest in the home.

USE OF DEVICE in SD

State v. Ceballos – Gun Mechanism SD Case (Cal. 1974) [CB 872]
· Facts: D set up a gun mechanism that automatically shoots when door opens. Convicted of assault with a deadly weapon.
MPC 3.06(5) – Use of Device in Defense of Property (fits like a glove!)

· You can ONLY use a device when:

· Device NOT designed to cause or known to create substantial risk of death or sbh, AND

· Use of particular device is reasonable under the circumstances that the actor believes them to be (believes the circumstances to be), AND
· Device is customarily used for such a purpose, OR reasonable care is taken to make known to probable intruders that device is being used (ex: DO NOT ENTER GUN READY TO FIRE)
JJ: What is a device? What about attack dogs? Etc. [this came up on past exam, AND was in JJ notes]

POLICE/PEACE OFFICER USE OF FORCE

MPC 3.07 – Use of Force in Law Enforcement
· (1) (Subject to MPC 3.09) Force is justifiable in an arrest when actor believes force is IMMEDIATELY NECESSARY to effect a lawful arrest.

· (2)(a): w/r/t Force: (i) MUST make known purpose of arrest, or otherwise known/reasonably cannot be made known to arrestee, AND (ii) in event of arrest warrant, warrant is believed to be valid

· (2)(b) w/r/t Deadly Force: (i) arrest for a FELONY, and (ii) peace officer or assisting who he believes is a peace officer (duh), and (iii) deadly force creates no substantial risk to innocent persons, and (iv) actor believes that (1) crime arrested for involved threat/use of deadly force, OR (2) substantial risk arrestee will cause death or sbh if apprehension is delayed
· (3) Force to Prevent Escape from Custody: same as force that is justifiable for making arrest under (2)(a), and deadly force justifiable if actor believes IMMEDIATELY NECESSARY to prevent escape from jail/prison/institution

· (4) Private Person Assisting what actually is an Unlawful Arrest: (a) If private person assisting a peace office, or another private person, if private person believes that arrest is lawful (even though its not) the private person can use same force that would have been justified (for assisting another private person, arrest must have been lawful under the facts that believed them to be)

· (5) Use of Force to Prevent Commission of Crime (or Suicide)
· (a) Force (NOT deadly) justifiable (not necessarily peace officer) when actor believes such force is IMMEDIATELY NECESSARY to prevent commission of crime involving sbh (including suicide), damage/loss to property or breach of peace, EXCEPT

· (i) subject to the other provisions of using force

· (ii) DEADLY force NOT justifiable ever, UNLESS actor believes there is substantial risk that person will cause death or sbh unless prevented, or needed to suppress a riot
· (b) Confinement included in this, as long as confinement is ended once it is safe to end it (unless its an arrest, obv cant release)

MPC 3.04(2)(b)(2) – NO Duty to Retreat for public officers

MPC 3.03 – Execution of a Public Duty: allows undercovers to commit crimes “authorized by lwa governing the execution of the legal process” (as well as mandated by court, military rule, or ** something required to execute duties, catch-all)

· “believes his conduct to be required” = subject standard (but subject to MPC 3.09
· applies to Force AND DEADLY FORCE
Questions to consider:

· Would a rule banning deadly force in an arrest with the exception of self-defense be a bad idea? Would more people run away, commit crimes, etc?
· MPC 3.07(2) allows for deadly force when substantial risk of causing death or sbh if apprehension is delayed. Is this too broad? Do too many people fit this description? How immediate does the “substantial risk” have to be? Sometime in the future (hypo where known terrorist is walking on the street – does he qualify?).
· Constitutional Issues
· Tennessee v. Garner (SCOTUS 1985) [CB 880]
· Facts: Tenn. statute allows use of DEADLY force to arrest ANY felon.  Policeman killed a youth fleeing from an attempted burglary. Brings constitutional claim.

· Court: MUST have probable cause that arrestee is a threat of sbh to officer or others, AND where there is prob cause that committed crime involving threat/use of infliction of sbh, AND where feasible, warning has been given.

· NOTE: This is VERY similar to MPC 3.07(2)(b), basically affirming its constitutionality.
· Graham v. Connor (SCOTUS 1989) 

· Facts: P suffered diabetic attack, ran into and out of a store. Police stopped him and roughed him up, broken foot, cuts on his wrist, bruised forehead, injured shoulder.  P sued all the arresting officers under Section 1983 claim. 

· District Court: P must prove that alleged excessive force was done with purpose of causing harm, maliciously.
· SCOTUS: Purpose is IRRELEVANT. Objective reasonable in light of circumstances is the standard for using excessive force. Should be viewed under the light of the 4th Amendment, reasonableness.

NECESSITY / CHOICE OF EVILS / DURESS
MPC 3.02 – Choice of Evils
· (1) Conduct which actor believes is necessary is justifiable if:
· (a) harm/evil sought to be prevented is greater than the harm of the offense being committed by the actor (ex: stabbing the guy to prevent a murder), AND (b) this situation is not specifically addressed, AND (c) leg purpose to exclude justification is not plainly clear

· PN: Is the harm being caused to society greater than the harm being prevented?
· (2) Actor Created Situation: if actor was reckless/negligent in bringing about the situation, OR judging the weight of evils from (1)(a), justification NOT available for crimes in which recklessness or negligence suffices for culpability. (YES justification for crimes requiring purpose/knowledge)

JJ NOTES: Should we weigh the harm of the specific situation at hand, or the harm in general. How much weight on potential harms (Hutchins marijuana case)?
People v. Unger – Prison Escape Honor Farm Necessity Case (Ill. 1977) [CB 885]
· Facts: D escapes from prison, to escape threats by fellow inmate that he’ll rape him, physical injury, etc. D raises defense of Necessity. Jury instructed to “weigh eveils” like MPC.
· Issue: Is Defense of Necessity valid here

· Court: YES. Necessity is valid

· Court brings up the Factors to consider for Necessity from Lovercamp w/r/t prison escapes, developed over case Law:
· Specific threat of death, sexual attack, or sbh

· No time/use in complaining to authorities
· No time or opportunity to restort to the courts
· No evidence of force or violence used on innocent people during escape

· This is a MAJOR factor in preventing prisoners from simply holding up guards and staff in order to escape, and then plead Defense of Necessity.

· Prisoner immediately reports to the proper authorities when he reaches safety

· SCOTUS People v. Bailey makes this condition NECESSARY, not merely a factor. (JJ NOTES QUESTION)
· Policy: Will allowing defense of necessity in certain cases for prison escapes make society more unsafe, because prisoners can escape with no penalty! Some prisons are very dangerous!

COMPULSION/DURESS
JJ: Compulsion and duress mean the same thing.
MPC 2.09 – Duress

· (1) Aff defense available if actor engaged in conduct because coerced to do so by use/threat of unlawful force against actor, another person, and a “person of REASONABLE FIRMNESS in his situation would have been unable to resist

· (2) Actor Created Situation: NOT available as a Defense if actor recklessly/negligently created situation that would make it “probable” that would he end up under duress to begin with.
· ** For reckless creation = NO defense EVEN for Purpose/Knowledge (different from necessity or SD.
· For negligent creation = NOT defense ONLY for crimes in which negligence would suffice

· (3) Exception for Husband/Wife: NOT a defense per se that a wife acted on command of her husband, unless it satisfies regular rules of duress above.
· (4) Defense NOT precluded if Weighing of Evils is in actor’s favor, w/r/t MPC 3.02
· NOTE: Weighing of Evils NOT necessary for DURESS, BUT if weighing is in actor’s favor, then defense MUST be available.
· DURESS has EXCEPTION to WEIGHING EVILS: You can be excused under DURESS even if crime is worse than the other (unlike Necessity)... “I had no choice!”
State v. Toscano – Fraud Duress Case (NJ 1977) [CB 924]

· Facts: Man aided fraud scheme because of threat to his life. Trial did not allow Defense of Duress because of lack of immediacy of the threat.
· Court: REVERSED. Defense of Duress ALLOWED.
· Rule: Threat that makes up duress does not HAVE to be immediate.  “Reasonable firmness” test still applies, immediate or not.
· JJ Notes: Is this expansion (no immediacy required) TOO BROAD? Is it to easy to fabricate “reasonable firmness” test?

DURESS for Drug Trafficking, Organized Crime:

U.S. v. Contento-Pachon – Cocaine Balloon Duress Case (9th Cir . 1984) [CB 937]
- Facts: D approached in Bogota, Colombia to traffic cocaine in the U.S. The guy threatened him that if he doesn’t do it, his and wife and kid will be killed. D couldn’t go to police in Colombia because they are all corrupt with the drug lords.  He consented to a search in California, and caught with cocaine.

- Issue: Is Duress justified here?

- District Court: 2 Elements of Defense: 1) Immediacy, 2) Inescapability of threat [old standard, not binding]

- Court: MUST SHOW that there is “no reasonable opportunity to escape”. Triable issue, question of fact.

Regina v. Ruzic – Canada Heroin Case (Can. 1998) [CB 938]: Similar facts to Contento-Pachon (above). Court said DEFENSE Allowed. “No realistic choice but to comply”.... threat does NOT have to be immediate, not present. “Morally involuntary” (nice phrase to use on test!)

JJ: How can we cabin the defense of Duress, to prevent fabrication, broad application? (possible exam question)

· Require D burden of proof

· Strengthen judge’s role as gatekeeper

· Toughen up imminence requirement (BUT, courts will just ignore it like they already did)

· Require OBJECTIVE test for D’s perception/reaction

· Require Weighing of Evils like with Necessity

· Make INAPPLICABLE for MURDER and other life-threatening crimes

· Make Duress a partial defense, to lesser sentence (not complete acquittal)

· NOTE Issues with each of these proposals
DURESS w/r/t Military Crimes

Prosecution v. Erodomvich: Croation guy conscripted into Serbian army has gun pointed to his head and kills people in massacre. Defense of Duress NOT ALLOWED. (Here, Duress was NOT a defense to murder). Pled Guilty.

Korean War Case “Send Him to the Caves”: D cooperated with enemy under threat that they would “send him to the caves.” Prosecuted for cooperating with enemy.

· JJ: Do we really want to lock this guy up? This is a tough case to prosecute.

· PN: What about the reasonable firmness test? Would a reasonably firm person in that situation die instead of cooperating? Tough call, question of fact for the jury.

Duress for Brainwashing / Cult: JJ brings up ideas of BWS being relevant, as well as brainwashing/cult behavior. Should recklessly creating situation be brought up against someone who joins a cult?
JJ Policy Notes

· We cannot criminalize people for NOT acting heroically.

· BUT – is the reasonable person too low of a standard?
· For DURESS generally, is someone under duress the type of person we really want to impose the criminal sanction?
MEDICAL NECESSITY
Commonwealth v. Hutchins – Marijuana to Cure Disease Case
· Facts: D with progressive systemic sclerosis smoked marijuana. NOT allowed to plead Defense of Necessity.

· Court: Alleviation of D’s medical symptoms does not clearly outweigh the potential harm if marijuana not punishable.”

· Court uses weighing of evils here, deciding that it tips in favor of not allowing.

U.S. v. Oakland Cannabis Buyer’s Coop (SCOTUS): NO Medical Necessity defense for Distribution under Federal Law (but maybe, just maybe for consumption)
NECESSITY in CIVIL DISOBEDIENCE
· People v. Schoon – IRS El Salvador Case: People vandalized IRS office in protest of war in El Salvador, raised Defense of Necessity because of all the people harmed in the war.  DEFENSE NOT JUSTIFIED HERE.

· Similar cases in abortion clinics, nuclear power plants, etc.
· JJ: Policy reasons against granting Defense of Necessity for Civil Disobedience:
· Granting necessity for civil disobedience would turn trials into POLITICAL trials (how necessary is it to prevent this harm?)

· Weighing of Evils: Action is not necessarily preventing harm from happening (too indirect)

· Issue for the legislature, NOT judiciary
· Slippery slope: What would be the floor for granting necessity?

JJ in favor of LIMITING defenses, to not get to the point where it is a “Get Out Free” card.
OTHER DEFENSES
· Public Duty Defense – MPC 3.03 (see above)
· Consent Defense – MPC 2.11:

· (1) Consent of the victim is NOT necessarily a defense, UNLESS the consent NEGATES an element of the offense, or precludes the harm being prevented.

· (2) Consent of victim to bodily harm ONLY a defense if: (a) bodily harm not serious, OR (b) reasonable foreseeable hazard of joint participation in athletic contest/competitive sport, OR (c) establishes a justification according to the Code Art 3.

· (3) Ineffective Consent: (a) consenting person is illegally incompetent to authorize, OR (b) youth/mental disease/intoxication, KNOWN by the actor to be unable to make reasonable judgment, OR (c) that person’s consent is prevented by the law (EX: statutory rape), OR (d) consent induced by force, duress, or deception
· De Minimis Infractions – MPC 2.12
· ENTRAPMENT – MPC 2.13
· (1) Entrapment applies when (from public officer or person in cooperation) induced or encouraged to engage in commission of crime, by either (a) making knowingly false representations that conduct is NOT prohibited, OR (b) persuasion or inducement which creates substantial risk that will be committed by persons OTHER than persons READY to COMMIT.
· (2) Burden of Proof: Person prosecuted for an offense from entrapment can be acquitted if he proves by preponderance of the evidence that it was result of entrapment – *** NO JURY for entrapment.
· (3) Exception for Bodily Injury: NO DEFENSE of Entrapment if offense element includes threatening/causing bodily injury to a person OTHER than the entrapor.
INTOXICATION
MPC 2.08 – Intoxication
· (1) Intoxication NOT a defense, UNLESS it negates an element of the offense (i.e. Purpose, Knowledge)
· (2) When RECKLESSNESS established an element of the offense, if the actor is unaware, and would have been aware had he been sober, the unawareness is IMMATERIAL.
· JJ: The MPC makes a “Brute Compromise”: Purpose/knowledge = YES defense. Recklessness = NO defense.
· (3) Intoxication is NOT by itself a mental disease/defect
· (4) Exception: (a) NOT self-induced, (b) pathological intoxication = AFF DEFENSE on D to show that due to intoxication, he lacked substantial capacity either to appreciate his criminality or to conform his conduct to the law. (sounds a lot like Insanity)

· (5) Definitions: (a) intoxication = disturbance of mental/physical capacities from intro of substances to the body; (b) self-induced = knowingly put in his body, UNLESS by medical advice; (c) pathological = grossly excessive in degree, given the amount to the intoxicant, to which the actor does not he is susceptible
People v. Hood (California): Draws the line between Specific Intent and General Intent.

State v. Stasio (NJ): Intoxication NEVER a defense... ONLY relevant for other parts such as: eliminating pre-meditation, uninvolvement, mistake, etc. Evidence like any other.

MPC 2.08 = Intoxication ONLY a defense if it negates an element of the offense (purpose, knowledge). NOT a defense for Recklessness if unawareness due to intoxication.

MD: In reality, MPC not so different from Hood, because both draw the line between intent (purpose/knowledge) and lower M/R. Just framed differently.  Even Stasio may not be so different, since it could be brought in as evidence to negate M/R.

Montana v. Egelhoff (SCOTUS 1996) [CB 952]
· Facts: Charged under “deliberate homicide.” Montana Penal Code: “CANNOT take intoxication into consideration.” Judge instructed jury accordingly w/r/t purpose or knowledge.

· Montana Supreme Court held the statute unconstitutional, because deleting the evidence of intoxication reduced the State’s burden of proof BRD
· Court: REVERSES Montana Supreme Court. Scalia = any “only evidentiary” rule has the effect of reducing burden of proof BRD... does not make it unconstitutional

· RBG: interprets Montana law to say that deliberate homicide = D killed purposely/knowingly, OR D killed under circumstances that would otherwise establish purpose/knowledge.  Fancy footwork to avoid constitutional issue.

· SCOTUS had trouble gaining consensus here, shows it is a tough compromise.
Involuntary Intoxication

Exception to Intoxication rule, Defense ALLOWED under certain circumstances, SEE MPC 2.08(4) (above).

JJ: How do we balance lack of culpability with opportunity for spurious claims??

NOTE: JJ: “the overarching theme of defense is how to LIMIT the defenses, to not render criminal law powerless.”
Regina v. Kingston – Set-Up Drug Coffee Sex Abuse Case (UK 1998) [CB 954]
· Facts: Guy drugged D and then recorded him sexually abusing a child.
· Court: If involuntary intoxication makes someone FORM an intent, which he otherwise would not have formed, then law must exculpate. BUT, if he had an intent, and involuntary intoxication made him act on it, the law not required to exculpate.

· This reasoning of “hidden intent” is very problematic for public policy. Should D be liable for an inner-feeling that only acts upon if he intoxicated involuntarily? Is that sufficient culpability? Probably not.

· JJ: Should the rule be lack of capacity, or lack of CONTROL of impulse towards criminality? 
· JJ Notes: How would Kingston come out under MPC 2.08? Would be a defense IF D could show that he lacked appreciation of criminality of his conduct due to the intoxication. If he cannot show that he lacked this appreciation anyway, might still be liable. In this way, MPC might be in line with Kingston ruling.

Drunk Driving

JJ Questions about DD:

· Is traditional DWI offense (“driving in an intoxicated manner”) unconstitutionally vague?

· What is the M/R of drunk driving? Reckless? Negligence?

· Is DD a violent crime? (Begay v. U.S. says it IS a violent crime, but w/r/t the Armed Career Criminal Act which triggered mandatory sentence for violent crimes)

INSANITY DEFENSE
Insanity Defense is SEPARATE from M/R
Insanity is LEGAL INSANITY, separate from Medical definition of insanity.

JJ: VERY TOUGH BALANCE – We do not want this turning into an EXCUSE for Ds to get off the hook... BUT, also do not want to punish those who are NOT CULPABLE.
Legal Definitions of Insanity:

M’NAUGHTEN RULE

1) At TIME OF ACT
2) Acted under DEFECT OF REASON

3) From DISEASE OF THE MIND

4) Did not know the NATURE AND QUALITY of the act he was doing, OR if he did know, did not know RIGHT from WRONG
· M’N rule is COGNITIVE – about defect of REASON
· Only concerned with defense at the TIME of the ACT
· M’N rule still on the books in half the states
MPC 4.01(1) – Mental Disease or Defect Excluding Responsibility
1) At TIME OF CONDUCT

2) As a result of MENTAL DISEASE/DEFECT

3) Lacks SUBSTANTIAL CAPACITY either to APPRECIATE THE CRIMINALITY of conduct, OR to CONFORM with the LAW (aka BEHAVIOR PRONG)

401(2): Mental Disease/Defect does NOT apply when abnormality is manifested only by repeated criminal or otherwise anti-social conduct

PN: You can’t say “He’s insane because he keeps doing crimes”

MPC 4.03(1): Insanity is an AFF Defense
American Psych Ass’n [CB 994]

American Bar Ass’n [CB 994]
JJ: BE ABLE TO COMPARE THESE!! ESPECIALLY MPC/M’N!
U.S. v. Lyons (5th Cir. 1984) [CB 975]
- Facts: Addict convicted of possession wants to introduce evidence of addiction as a compulsory disorder that under MPC would make him Not Guilty By Reason of Insanity (NGBRI)

- Court REJECTS “Behavior” prong of the MPC (“lack capacity to conform”)

- Rule: Person NGBRI when: 1) at time of conduct, 2) result of mental disease, 3) unable to appreciate wrongfulness of conduct... (PN: Sounds a lot like M’N!)

State v. Crenshaw – Honeymoon Wash State Brutal Murder Case (Wa. 1983) [CB 988]
· Facts: Man sees his wife changed, deduces that she has cheated and savagely murders her—24 stab wounds, ax, decapitation, little pieces in a bag, etc. Hitchhikes way up road to dispose of bags and boasts of what he did.  Claims that in Moscovite faith unfaithful women should be killed by husbands—claims that he was right by standards of faith

· Jury instruction: “Knowledge of legal RIGHT from WRONG” Very M’N like.

· D arg, appealing Jury Instruction: Difference between Right and Wrong should be MORAL wrong, NOT LEGAL wrong

· Arg in support of MORAL determination: A LOT of people do not know LEGAL right/wrong... that is very broad!

· Issue: Should “Right from Wrong” be a MORAL or LEGAL determination?

· Court: D knew that it was ILLEGAL AND MORALLY WRONG. Lost on BOTH ideas. But, he did not care either way... that is what GUILT is. Religious BELIEF NOT a DEFENSE.

· DIEFIC EXCEPTION: Religious belief NOT a defense. Court mentions that Deific voices COULD be a defense.
· Religious belief = NO defense... voices = defense. Tough line to draw! Technicality!
People v. Serrano (Col. 1992)

· Jury Instruction: Requires MORE than just “knowing” Right from Wrong. The person must not be able to understand/appreciate WHY it is ILLEGAL and WRONG. Must understand the moral judgment that the law embodies.
· PN: This borders on MORAL Right/Wrong analysis

State v. Guido (NJ)
· Facts: Ms. Guido was beaten by her husband until the day when she fired five shots into him while he was sleeping.  Experts evaluate her and rule her fit but then consult with her lawyers and deem that she is not.  Ridiculed at trial, she is convicted.

· Holding/Rule: Distinction between MORAL Disease (DEFENSE) and EMOTIONAL Disease (NOT a DEFENSE). Psychosis NOT equal to Neurosis.
· Court in Guido allowed Psychiatrist to opine at trial on the LEGAL issue.
· Should we allow the PSYCH to opine on the legal issue? Is the Psych qualified for the legal insanity or just for the medical? Should opinion be allowed or just facts of diagnoses?
Guilty, But Insane (Instead of NGBRI)

· GBI is a GOOD WAY to CUT BACK on Insanity Defense, while also NOT letting people off the hook too much. Strikes a good balance, in JJ opinion.

· Committed until fit to be released, treated like mentally ill patient.

· After commitment, you have Civil Commitment Hearing. Is the person “a danger to himself or others”?
· JJ: Funny procedure in the GBI process!
· At Trial: P argues that D was perfectly SANE! D argues opposite (“NGBRI”)

· At Civil Commitment Hearing: P argues that D is INSANE!. Role reversal!
Policy Questions – JJ spent a lot of time on this
· How much should we expand the Defense of Insanity?
· Battered Women?

· Tough upbringing?

· Is the Emotional vs. Behavior distinction justifiable?

· Is Insanity an M/R situation? Why is it treated separately?

· Do Terrorists qualify? Other brainwashed/cult like people?

· Why are we unwilling to punish the Insane?

· Maybe there’s no point, if they cannot be deterred... BUT, what about public safety?
· Do the insane lack free will?

· If that’s the case, how do we not punish, but also protect public safety?

· BURDEN OF PROOF:
· Should we put BOP on P to prove that D is NOT insane BRD?

· Should BOP be on D to prove that D IS INSANE BRD? BPE? “Clear and convincing evidence?”

· MPC 4.03(1): Insanity Defense = AFF DEFENSE

· Banning Insanity Defense
· Constitutional? Good Idea? Why and why not?
