ANALYSIS
1. Identify client. What are his goals, damages sought?  How can they be achieved through litigation or without it?

2. Agency. Any questions re: power of parties to enter the contract?  Is the signatory different than principal?

3. Choice of Law.  Restatement or UCC?

4. Pass Statute of Frauds test: does it apply? Is there a signed writing?

5. Contract claims

a. Bilateral?

i. Offer

ii. Acceptance -> 

iii. Consideration -> benefit/detriment, bargained-for

b. Unilateral?

i. Offer?

ii. Acceptance/Consideration – substantial performance?

c. Mitigating behavior?  Looks bad if not.

6. Equitable claim

a. Promissory estoppel? Get damages

i. Did he detrimentally rely, such that enforcement of the promise is the only way to avoid injustice?

b. Restitutionary/Unjust enrichment claim: consideration w/o offer or acceptance?

7. Policy Considerations – should client have a claim?

8. Alternative Solutions

AGENCY

I. If the person is acting on behalf of a principal, do they have the authority to sign the contract on their behalf?  (Plowman, VP didn’t have auth)

a. Is authority expressly or impliedly provided by principal?

b. Is the authority apparent to the signatory/third party through the agents actions?

II. Continuum of agency

c. No fiduciary duty (i.e. contractual relationship)

d. Mere agency (i.e. employee on behalf of employer)

e. Fiduciary (i.e. director on the board)

f. Significant Fiduciary (i.e. lawyer-client, doctor-patient)

g. Highest Fiduciary (i.e. trustee)

CHOICE OF LAW
I. Is the contract for goods or services?

a. “Goods” include (UCC 2-105) all movable things at time of sale, including unborn young of animals and growing crops, but excluding price to be paid (money), investment securities, etc.

II. If contract the contract is mixed, do goods “predominate” over the services? (“predominance test”, Princess v. GE) 

i. Language of the contract

ii. Nature of the business/supplier

iii. Intrinsic worth of the materials involved vs. services rendered

III. Are both parties merchants (UCC 2-105)?

a. Applies to statute of frauds (2-201), firm offers (2-205), battle of forms (2-207) and warranty of merchantability (2-314)

RULES OF EXCLUSION






I. Statute of Frauds 

a. Varies by jurisdiction. A procedural requirement, rather than substantial one.

b. Does the S/F apply to the contract?

i. R.2d §110: performance begins 1 yr. or later, land sale/lease, marriage, estate admin

ii. UCC 2-201: sale of goods of $500 or more, securities, personal prop worth more than 5k

c. If so, is the contract evidenced by a signed writing?

i. May come from combining several writings (Crabtree)

ii. Writing need not be intended to be a contract, but must contain the (1) material terms and be (2) signed by D to authenticate (only need signature of party against whom enforcement sought, Crabtree)

d. If NO, do any of the exceptions apply?

i. Part performance exception (land specific §129, §139): promissory estoppel-like. Applies when promisor should reasonably have expected to “induce action or forebearance” which does induce it and injustice can only be avoided by enforcement of promise, then S/F won’t apply.

1. Factors: alternative remedies (restitution), definite & substantial character of reliance, action corroborates evidence of contract, reasonableness & foreseeability of reliance

2. DOES NOT apply to parties seeking money damages. (Winternitz)

3. E.g. Alaska Dem. v. Rice, employee moved to AK on oral promise, upheld under 139, but not upheld when employee moved from TX to CA

ii. Under UCC, part-performance exception is 2-201(3)(c) [“goods for which payment has been made or accepted”]

1. Buffaloe v. Hart, seller tried to cut out P and sell barns at higher price to T.  P wins.

II. Parole Evidence

a. Is the contract complete on its face?  All necessary terms found within the “four corners”? (Libby)

i. DEFN: when parties integrate/merge a final version of their entire agreement in a writing, neither party will be permitted to contradict or supplement that written agreement with “extrinsic” evidence of prior agreements or negotiations between them.

1. “Merger” clause: the writing of the parties contains all terms of the agreement

2. BUT, when writing is intended to be final only w.r.t. to part of agreement, then the contract may be supplemented by extrinsic evidence (but not contradicted by it)

ii. Exceptions:

1. Fraud

2. Writing incomplete on its face

3. Parol evidence to explain the contract (if terms are unclear)

4. Agreements collateral to the subject matter of the writing

a. Collateral = subject distinct from that to which the writing relates

b. If contract is for GOODS, evidence of trade usage and course of performance is admissible to explain or supplement the contract, but not contradict it (UCC 2-202)

c. POLICY:

i. Oral evidence usually put forth by underdogs, who tend to be favored by juries

ii. Writings more accurate:

1. reflects agreement at end of bargaining process: all other tentative agreements have dropped away

2. subject to review and revision before signing

iii. BUT, can be crude device: some writings not intended to be totally inclusive, based also on mutual understanding 

CONTRACT FORMATION
Eurice Bros, Zhemer, PepsiCo, Skrbina, Lonergan, Izadi, Normile, Petterson, Coldwell Banker, Sidway, Pennsy, Dougherty, Batsakis, Plowman, Baird, Drennan

I. Mutual Assent

i. Did parties both parties assent to an agreement?   Signed or oral?

1. Parties signature on the doc is binding, absent fraud, duress, mistake (Eurice)

2. Subjective intent doesn’t matter when there’s a writing

II. Offer

i. Could parties just say “yes” to the potential offer?

1. DEFN: invite assent, assent will conclude it (Rst 24)

2. Are terms reasonably certain? MUST have breach and remedy defined (Rst. 33)

ii. Was offer revoked?  

1. Offer is fully revocable until accepted. Offeror is master of the offer. (Rst. 60)

2. Counter-offers destroy an offeree’s ability to accept previous offer.  (Rst. 39)

3. Offer/revocation must be received to be effective (Rst. 40) 

4. So does any action inconsistent with the offer, once it is communicated to offeree (Rst. 43, Normile)

iii. If so, did offeree have an option contract?

1. Under common law, the promisee can’t obtain an option except in exchange for valid consideration (§25), in addition to consideration for underlying contract, or by statute (§87)

a. UNLESS promissory estoppel could be enforced 87(2), 90 (Baird, Drennan)

2. If contract for GOODS, was there language in the contract expressing assurance that the offer would remain open? (“firm offer” UCC 2-205)

a. If so, can be held open for up to 3 months, language notwithstanding

b. Consideration not needed

iv. If offer revoked, but no option, could injustice be avoided only by enforcing the promise?
(see Promissory Estoppel, i.e. Baird, Drennan)

1. Note that in commercial settings this is not usually invoked, only for important, complicated relationship (genK-subK)

v. NOTES:

1. Advertisements are generally invitations to deal (Lonergan, Leonard, R§26 com b)

a. BUT if sufficiently detailed and include, price, T&C, then they might be (Izadi)

b. OR looks like a “bait and switch” scheme (Izadi)

3. Ordinarily, purchaser is the offeror (Brown Machine)

4. Acceptance that varies the terms is a counter-offer (§59). Options aren’t freely given. Mirror image rule. (Normile).

III. Acceptance

i. If UCC does not apply, does acceptance mirror the terms of the offer? (Normile, R§50, 58)

1. If OFR attempts to revoke, was acceptance submitted by reasonable method before revocation communicated to OFE? (“Mailbox Rule,” §63)

2. Does offer allow acceptance by performance to function as a return promise? (§50)

ii. UCC generally defers to common law rules, aside from Mirror Image, Last Shot Rules. GENERALLY, 2-204 and 2-206 say courts should look to intent of parties, and find valid contract in face of any technicalities (much more realistic doctrine) 

iii. NOTES:

1. Silence may operate as acceptance when OFE accepts offered services, or when OFR has said silence can form acceptance (§69)

IV. Consideration

i. Does either party accrue a benefit or suffer a detriment? (Sidway)

1. Evaluated based on objective manifestation of intent (don’t care what they think)

ii. Do the parties understand that each promise induced the other, i.e. there was a mutually reciprocal inducement to the exchange? Are the promises “known” to one another? (“bargained-for exchange,” Pennsy, §71)

1. “A performance or return promise is bargained for if it is sought by the promisor in exchange for his promise and is given by the promisee in exchange for that promise”

2. DOES NOT mean parties must ‘dicker’ over terms of bargain or consideration

3. MUST ONLY have promises, each to detriment of the parties, for some bargained-for exchange

iii. Promise without consideration is a gift
1. To distinguish between K and “mere promise,” look to: 

a. context/setting (few Ks in families, few gifts betw. companies)

b. one-way obligation (mutual obligation suggests K)

c. benefit to promisor (i.e. Williston’s “tramp hypo”)

d. A promise may have conditions, as well: ask whether the supposed detriment is actually a bargain or merely incidental to receiving the gift? (tramp hypo: walk around the corner and I’ll buy you a coat) 

iv. NOTES:

1. Merely saying the exchange is “for consideration” or “value received” won’t by itself establish a valid contract (Dougherty v. Salt)

2. “Mere inadequacy of consideration will not void a contract,” unless the contract is found to be unconscionable (Batsakis)

3. Past consideration is no consideration: performance must be exchanged for value, cannot be exchanged for the consideration of a separate contract (Plowman)

a. In other words, completion of a pre-existing duty cannot form performance, in order to avoid extorting further performance

v. POLICY:

1. Consideration serves formalistic function of letting parties and court know they’re serious about their bargain

2. Helps protect gift donors from being bound and commercial entities from being bound to promises they weren’t serious about

V. Unilateral Contracts

i. Would the offeror be satisfied only by performance? Is he not interested in a promise of performance?

1. If so, may have offered a unilateral K.

ii. Classical View: unilateral K may be revoked until full performance is tendered and accepted by OFR (Pettterson)

iii. Modern View: Unilateral K may be irrevocable once the OFE has “substantially performed” under the terms of the offer (Cook v. Coldwell Banker, §45)

1. Another way of saying the OFE has an option contract

2. OFE not obliged to finish, simply can’t have rug pulled out from under him

3. OFR not obligated to perform until OFE’s performance is completed

VI. Electronic Contracts ( Brower v. Gateway2000, ProCD, Hill, Klocek
a. Types of Internet K’s, raises questions of assent to T&C:

i. Shrinkwrap: T&C encased in shrinkwrap around software, purchaser assents to them by holding the product for 30 days

ii. Clickwrap: T&C appear in pop-up window which you “I Agree” to before purchase

iii. Browsewrap: T&C appear at bottom of website, apply to use of the website

b. Shrinkwrap K valid, purchaser not the offeror in transaction (Brower, ProCD, Hill)

i. Cf. Klocek, purchaser is offeror, companies terms are proposals for addition under UCC 2-207

BATTLE OF THE FORMS



UCC 2-207(1), (2), (3); Princess v. GE, Brown v. Hercules
I. Are both parties using their own standard form contracts?  Are parties merchants?

II. Are the contracts predominantly for goods? (“predominance test,” GE v. Princess)

a. If not, common law “last shot” and “mirror image” rules apply. Unless purchaser’s PO mirrors seller’s receipt, initial order terms (offer) is rejected, seller’s form is put out as counter offer.

b. If buyer accepts seller’s delivered good, it is implied acceptance of the counter-offer by performance

III. Is the seller’s response to the purchaser a definite and seasonable form of acceptance?  (2-207(1))

a. A response that is too late (i.e. purchaser specifies a date/time for acceptance), OR for a different good, does not count as acceptance.

i. This response will become a counter-offer.

b. If OFE does not expressly assent to the terms of seller’s counteroffer, but begins performance under the agreed contract, end up with acceptance by performance, and the 2-207(3) knockout rule.

IV. Is the acceptance “expressly made conditional on assent to the different terms” (2-207(1))?

a. If NOT, then acknowledgment functions as acceptance, add’l & conflict terms are proposals

b. If YES, it is a counter-offer and must be expressly assented to by the offeror (now offeree).

c. As above, may lead you to 2-207(3)

V. IF NOT expressly conditional, and acceptance includes “additional or different” terms, and both parties are merchants:  are terms material alterations? (2-207(2b)

a. If NOT merchants, terms are proposals for addition that enter contract when assented to

b. If merchants, terms become part of contract unless: (2-207(2))

i. Offeror expressly limited acceptance (the “Blue Box”)

ii. They materially alter the deal (would they constitute surprise or hardship?), OR

iii. Notification of objection has already been received or is sent within reasonable time

VI. If parties perform but don’t assent to a contract, would performance count as conduct recognizing a contract under 2-207(3)?

a. If NOT, no contract, parties are not bound

b. IF SO, non-conflicting terms become part of contract, and use gap-fillers for all others.

VII. NOTES:

a. “subject to the following terms” is not strong enough language to make either an offer or acceptance conditional on assent to those terms (Brown)

b. BLUE BOX: add’l terms rejected unless agreed to, counts for expressly conditional and notification of objection (2-207(2)c)

c. “change 1 spec, all others OK” did not constitute express assent (Brown)

d. Indemnification clauses are material alterations because they shift risk (Brown)

e. Limitation on liability for consequential damages is a hardship, so it’s material alteration 
(Dale Horning)

f. Material alterations include: negating standard warranties, requiring guaranty of 90-100% of goods delivered when trade usage allows greater leeway, cancellation clause when any invoice late, requirement that complaints by made in shorter time period (2-207 comm4)

g. Won’t be material alterations: slightly enlarged exemptions for seller’s liability from supervening causes, fixing time for complaints within customary limits, interest on overdue invoices, limiting right to reject to customary defects (2-207 comm5)

h. No answer within reasonable time: additional terms are assented to, conflicting terms drop out (comm. 6)

i. IF no dispute before goods shipped, accepted, and paid then contract is clearly formed, and determine the terms under the “knockout” rule 2-207(3) (comm. 7)
AGREEMENT TO AGREE


Certainty §33, Open Price 2-305, Walker v. Keith, Texaco, Quake v. AA

I. Did parties enter into a preliminary agreement?  Did they intend to be bound by it?

a. Under COMMON LAW, regardless of parties’ intent a contract may fail for lack of certainty, meaning writing doesn’t show how K breached or what remedy would be (§33)

i. Open price term probably not allowed, unless parties provide specific metric for setting the price (Walker v. Keith)

b. Under UCC, parties’ intent controls, K doesn’t fail for indefiniteness as long as there is a “reasonably certain basis for a remedy” (2-204(2))

i. If price term is open, does not fail: term must be fixed in good faith, at option of counterparty if one party failed to set the term; but NO K if parties didn’t intend to be bound w/o a price term (2-305)

c. POLICY: courts shouldn’t be forced to find Ks where parties didn’t put the effort in, risk finding one that neither wanted; easier to do with open price in goods Ks b/c goods are fungible

II. To determine intent of parties to be bound when further writings contemplated, look at: (Quake)

a. whether the type of agreement involves is one usually put into writing, 

b. whether the agreement contains many or few details, 

c. whether the agreement involves a large or small amount of money, 

d. whether the agreement requires a formal writing for the full expression of the covenants, and 

e. whether the negotiations indicated that a formal written document was contemplated at the completion of the negotiations.” 

III. Letters of intent are very difficult to draft so as not to be enforced as Ks, after Texaco v. Pennzoil
a. Knapp’s interpretation: want to give an agreement to agree some meaning, while not binding parties, so find them to mean “agreement to bargain in good faith”

PROMISSORY ESTOPPEL




§90, Kirksey, King v. BU, Katz v. DD, Shoemaker, 

I. PE = promise without consideration

II. TEST: is there (1) a promise (2) which the promisor should reasonably induce action or forbearance which (3) does induce such action or forbearance, such that (4) injustice can only be avoided through its enforcement? §90
a. In other words, did promisee justifiably rely upon a promise to his detriment?

b. Most often enforced in family/donative settings (King, cf. Kirksey)
c. No need to show detrimental reliance for marriage contracts or charitable subscriptions (90(2))

d. promise and inducement considered at time of promise, injustice at time of enforcement
III. Factors to Consider:

a. Family settings, may have promises charged with emotion that courts are less likely to enforce

b. Commercial settings, expectation is of buyer-seller relationship where one side is not looking out for the other’s interests

IV. Damages are limited to out-of-pocket expenses incurred from reliance: intended to put P in position as if promise had never been made. 

V. NOTES:

a. In employment cases, employee must rely on promise of severance or benefits when deciding to retire in order to qualify for estoppel (Katz, cf. Plowman, Hayes v. Plantation Steel)

b. Bailment relationship may show intent to donate, and expenses incurred in bailment may show reliance (King)

c. SCOTT: Katz had a contract claim, b/c negotiation for P’s retirement evidenced bargained-for exchange

RESTITUTION






Rest. 116, 117, Credit Bureau v. Pelo, Watts v. Watts
I. REST = consideration without a promise

II. TEST: balance the equities. Did one party receive an advantage, to the other’s disadvantage?

a. Preservation of Life or Health (Restit. §116): a person supplying things or services to another without their knowledge or consent, is entitled to restitution if they acted 

i. (1) unofficiously but with intent to charge (prof services)

ii. (2) things were necessary to prevent harm or pain

iii. (3) person supplying had no reason to think recipient would refuse

iv. (4) it was impossible for recipient to consent or consent would be immaterial

b. Preservation of  Another’s Things or Credit (Restit. §117): a person preserving another’s things from damage or destruction without their knowledge or consent is entitled to restitution if:

i. (1) services not made necessary b/c things in his possession and damage resulting from his breach

ii. (2) reasonably necessary to act before contacting owner

iii. (3) no reason to think owner didn’t want him to act

iv. (4) intended to keep things or charge for the act, if owner didn’t come forward

v. (5) things have been returned/accepted by owner

vi. In other words, property must have been in danger, with no chance of contacting owner

III. NOTES:

a. Person posing danger to himself but lacking mental capacity to consent and who was cared for is liable for restitution claim (Credit Bureau v. Pelo)

b. Cohabitant/wife who was denied share of accrued family wealth in divorce may have unjust enrichment claim because forewent opportunity to educate herself, gain income, contributed work to the business / caring for family, and allowing all benefits to accrue to husband was unfair (Watts v. Watts)

PROMISSORY RESTITUTION





§86, Mills v. Wyman, Webb v. McGowin

I. P REST (§86) = promise for benefits received, exception to rule that past consideration is no consideration

II. A promise made (1) in recognition of a benefit previously received (2) by the promisor from the promisee (a material benefit) (3) is binding to the extent necessary to prevent injustice.

1. Exceptions.  A promise is not binding if…

a. The promisee (a) conferred the benefit as a gift or for other reasons the (b) promisor has not been unjustly enriched; OR

b. To the extent this (c) its value is disproportionate to the benefit.

III. NOTES:

a. Law does not enforce a moral obligation (Mills v. Wyman)

b. Sometimes applies to promises for past debts incurred, or while a minor, but depends on statutory scheme

c. Promise following an emotional outburst generally not allowed, whereas promise following careful deliberation / time after the incident, where payments were made under it, is allowed (Harrington v. Taylor -> axe-wielding wife case, vs. Webb v. McGowin)

d. Ratification theory: promise to pay after the fact means promisor would’ve assented to bargain at the time benefits were received, had he been able

PRINCIPLES OF INTERPRETATION




Joyner v. Adams, Frigaliment, C&J Fertilizer

I. Modified Objective Contract Theory (modern view of interpretation in Restatement)

a. Principle.  Contracts mean what an objectively reasonable person would think they mean, but evidence of parties’ intention can overcome this meaning.

b. Disagreement.  Whichever party had reason to know the other parties’ intention (while that party did not) is bound to the contract.

c. PROOF: burden on the plaintiff to show their interpretation is proper.
d. In contrast to purely objective (what third parties believe) or purely subjective (what either party intended)

II. Hierarchy of Evidence for Interpretation (Frigaliment)

a. Express Language of Contract

b. Course of Performance (the transaction at issue)

c. Course of Dealing (if repeated performances)

d. Trade Usage or Understanding

III. Course of performance: if you have an opportunity to perform or not perform under a portion of a contract that you disapprove of, and you perform, you’ll hurt your case (Frigaliment, 2-208(1))

IV. Extrinsic Evidence

a. Remember parol evidence rule – may be barred if contract deemed facially complete and “zipped up” through a merger/integration clause.

b. Generally not allowed in to contradict terms of contract, when incomplete may supplement.

c. BUT, under UCC trade usage generally allowed in to supplement/interpret provisions of a contract, b/c it is more reliable, not dependent on litigation

V. Trade Usage

a. Parties to a commercial contract are expected to be aware of the trade usage of the terms contained therein (UCC 1-205(3), Rst. §222, 223); may still be subject to parol evidence

VI. Reasonable Expectations doctrine (C&J Fertilizer)

a. When dealing with adhesion contract, in insurance, court may strike down or ignore non-negotiated terms in the policy that frustrate a parties “reasonable expectations” of its purpose

b. Adhesion contracts are (1) standard form, (2) take-it or leave-it contracts (3) drafted by the more sophisticated party

VII. Maxims of Interpretation: specific modifies general, make it valid, ambiguity construed against drafter, interpret contract as a whole, intent of the parties deserves great weight, public interest preferred.

VIII. NOTES:

a. Don’t construe a contract against the drafter unless that party is more sophisticated, other side didn’t have lawyers, etc (Joyner)

b. Contracts may incorporate other documents by reference

IMPLIED TERMS
Lady Duff, Leibel v. Raynor; Seidenberg v. Summit Bank, Morin v. Baystone, Locke v. WB

I. Implied-in-Fact

a. These are terms actually agreed to or would have been agreed to
b. Courts will interpret contracts so as to give them “business efficacy,” i.e. K is reasonably detailed but leaves out obvious things like obligation to sell, court may find one to give K meaning (Lady Duff Gordon)

II. Implied-in-Law: Gap Fillers 

a. These terms are implied into a contract regardless of parties’ intent
b. Gap Fillers: include absence of termination provision (reasonable notice of termination, UCC 2-309, Leibel) and require best efforts of sellers and buyers in requirements contracts (UCC 2-306)

III. Implied-in-Law: Good Faith

a. means “honesty in fact,” or for merchants means standard of fair dealing within the trade (UCC 1-201)

i. Cannot act to prevent other party from enjoying the fruits of a contract (Seidenberg)

ii. Exercising discretion honestly (Morin, Locke)

iii. Refrain from abuse of bargaining power

iv. Performing under contract without knowingly deviating, based on what would be considered substantial performance

v. Fully disclosing defects

vi. BUT, DOES NOT mean altruism: self-interest still expected

WARRANTIES






UCC 2-313, 314, 315, 316, Crow v. Bayliner

I. Generally.

a. Express warranties are guaranteed by seller, implied ones are implied by law, impose cost on sellers trying to avoid them

II. Express Warranty (UCC 2-313)

a. An (1) affirmation of fact or promise made (2) by the seller (3) to the buyer that (4) relates to the goods and becomes (5) part of the basis of the bargain
b. May be oral or written, come from advertisements; BUT seller’s opinions or commendations of the good, as to quality (mere puffery) do not count  (2-313(2))

III. Implied Warranty of Merchantability (UCC 2-314)

a. If (1) seller qualifies as a merchant for the goods in question, then goods are implied to be of merchantable quality, meaning “pass without objection in the trade” and are “fit for ordinary purposes” 

IV. Implied Warranty of Fitness for Specific Purpose (UCC 2-315)

a. Applies where (1) seller has reason to know of purchaser’s specific purpose for the goods, and the (2) purchaser relies on the seller’s expertise in deciding to purchase

b. NOTE: seller does NOT need to be merchant here

c. Buyer must only prove goods are not fit for his particular purpose.

II. Disclaimer (UCC 2-316)

a. Seller may disclaim express warranty, must make the warranty and disclaimer consistent 

b. To disclaim implied merchantability, must be done (1) conspicuously (2) in writing and (3) contain the word “merchantability”

c. NOTES:

i. Phrases like “as is” or “with all faults” tend to disclaim implied warranties

ii. Implied warranty may be waived if purchaser fails to inspect goods

V. NOTES:

a. Watch out for which model, product brochures, pamphlets match up to (Bayliner)

DEFENSES TO CONTRACT
Totem, Odorizzi, Syester, Hill v. Jones, Walker-Thomas Furniture, VMS v. Farber

I. Duress  (Totem Marine)

a. Is there physical coercion, that would automatically void the K? (R2d § 174)

b. Is the party’s (1) assent to K induced by an (2) improper threat that left the coerced party with (3) no reasonable alternative? (financial strain, Totem, §175(1))

c. An improper threat includes (§176)

i. Threat to perpetrate a crime or tort (1761a)

ii. Threat is breach of duty of good faith and fair dealing (1761d)

d. Or, if resulting exchange is not on fair terms AND (176-2)

i. Threatened act harms the recipient, not significantly benefit coercive party (1762a)

ii. Effectiveness of threat significantly increased by prior unfair dealing (176-2b)

e. NOTES: 

i. Threat of non-payment may be proper, i.e. you believe the other party has breached

ii. “Reasonable alternative” could mean any legal alternative, high barrier (Totem)

II. Undue Influence (Odorizzi) (R2d §177)

a. Overpersuasion: taking advantage of weakness of mind or situation of distress, usually but not always based on confidential relationship

b. Undue susceptibility: weakness of mind that destroys persons ability to make a contract, with or without total incapacitation; i.e. elderly, sick, etc

c. Relationship: can’t just be buyer – seller.  Has to be something more to suggest that person could be trusted.

i. Factors 
ii. Discussion at unusual/inappropriate place and time

iii. Insistence that business must be finished at once

iv. Extreme emphasis on untoward consequencse of delay

v. Use of multiple persuaders

vi. Absence of third party advisers

vii. No time to consult third party advisers, i.e. lawyers

III. Misrepresentation (Syester v. Banta, R2d §164)

a. Manifestation of (1) assent is induced by either (2a) fraudulent or (2b) material misrepresentation of fact or opinion by the other party upon which the (3) recipient is justified in relying (§164)

i. Fraudulent: knows or believes the statement to be false, or lacks confidence in truth of the assertion (may sometimes include opinions)  (§162)

ii. Material Misrepresentation: if it would be likely to induce a reasonable person to assent (objective), or if you know it would induce the recipient to assent (subjective) (§162)

b. Opinion expresses a belief without certainty as to the existence of a fact – if false, may be actionable if:  (r2d §168)

i. Person “stands in such a relation of trust and confidence” (§169a)

ii. Person is an expert (b)

iii. Recipient is otherwise “particularly susceptible” (c)

IV. Nondisclosure  (Hill v. Jones)

a. ND equivalent to an assertion that fact does not exist when  (R. 2 § 161): 

i. He knows the disclosure is necessary to prevent a previous misrepresentation from being fraudulent or material (a)

ii. Disclosure would correct a mistake of the other party as to a basic assumption… (b)

iii. Disclosure would correct a mistake of the other party as to the contents or effects of a writing… (c)

iv. Other person is entitled to know the fact because of a relationship of trust and confidence between them (d)

b. Satisfying any factor means nondisclosure could be equivalent to fraud or misrepresentation
V. Unconscionability (Williams v. Walker-Thomas Furniture, 2-302)
a. Is the provision (1) procedurally and (2) substantively unconscionable, such that the adversely affected party (3) lacked meaningful choice and the (4) clause is unreasonably favorable to one side? (Williams)

i. Procedural refers to defects in the bargaining process

ii. Substantive refers to the terms of the clause itself 

iii. BUT, these are on ‘sliding scale,’ so more of one can make up for less of other (WTF)

b. Unconscionability under the UCC is governed 2-302, following factors  (com 1)

i. Light of the “general commercial background and commercial needs of the particular trade or case” the clauses are so one-sided under the circumstances existing at the time of contract

c. Different from each other type of defense:

i. Duress requires an improper threat

ii. Undue Influence requires overpersuasion and undue susceptibility (unlikely in buyer-seller)

iii. Misrepresentation requires a false statement, fraudulent or material, justifiably relied upon and which induces assent

d. NOTES:

i. Generally invoked by consumers, not businesses.  Williams, Brower
VI. Against Public Policy (VMS v. Farber)
a. If contract is in restraint of trade, is it ancillary to a valid relationship or transaction?

i. If not, restraint is void (§187)

b. If restraint is ancillary, is it unreasonably in retraint of trade? (§188)

i. the restraint is greater than is needed to protect the promisee's legitimate interest, or

ii. the promisee's need is outweighed by the hardship to the promisor and the likely injury to the public.

c. Factors suggesting Covenant Allowable

i. Restraint doesn’t exceed 6 months, only protects ability to find replacement employee

ii. Person gained knowledge on the job

iii. Person selling a business interest, so purchaser’s ability to enjoy fruits of contract not frustrated

EXCUSED PERFORMANCE


Lenawee, Wil-Fred’s, Karl Wendt v. Harvester, Mel Frank v. Di-Chem

I. Mistake (Lenawee, Wil-Fred’s, 152, 153, 154)
a. Does alleged mistake relate to fact that existed at time contract was entered?

b. Does alleged mistake relate to a (1) basic assumption of the contract, such that it has a (2) material effect on the agreed exchange of performances?

i. If mistake is mutual, any relief available through reformation or restitution? (§152)

ii. If mistake is unilateral, does it make (1) enforcement of contract unsconscionable, and (2) counterparty (2) had reason to know of the mistake? (§153)

c. Does adversely affected party bear the risk of the mistake, because (a) risk is allocated to him as part of K, (b) had limited knowledge of circs leading to mistake but believed it was sufficient, or (c) court finds it reasonable to put risk upon him? (§154)

d. Was either party at fault for the mistake for failing to exercise reasonable care? (Wil-Fred’s)

II. Impossibility (Taylor, KW, Mel Frank 2-615)
a. Did an event (1) not fault of party (2) render specific performance objectively impossible such that (3) damages aren’t adequate? (Taylor v. Caldwell, music hall, cf. Wolftrap)

b. Things to look for: war, embargo, natural disaster, government intervention, etc.

III. Impracticability (KW, MF, Mineral Park Land case §261, 2-615)
a. (1) performance made impracticable by (2) Occurrence of an event without fault of party, non-occurrence of which was a (3) “basic assumption” of the K, which fundamentally alter the circumstances of performance? §261
b. NOTES:

i. Change in market conditions, even market failure, not persuasive unless caused by war, embargo, disease, etc (Karl Wendt, 2-615 comm 4)

ii. Impracticability allowed when risk not contemplated was excavating minerals under water, which would cost 10-12x as much as original project (Mineral Park Land)

IV. Frustration of Purpose (§265, 2-615)
a. (i) principal purpose of K frustrated by (ii) Occurrence of an event without fault of party, non-occurrence of which was a (iii) “basic assumption” of the K, which fundamentally alter the circumstances of performance?  (§265)

b. NOTES:

i. Purpose considered is legal purpose of the contract, known to both parties

ii. ALSO, UCC 2-615 only mentions relief for sellers, not buyers, but courts have been willing to extend it to them

