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	INTRODUCTION


I. Goals of Contract - enforce the parties' intent in order to:

I. Increase Social Wealth

II. Encourage Business and Trade

III. Enforce value-maximizing exchanges

II. Theories of Contract

I. Autonomy Theory

· Summary:  Protect Individual Freedom

· Legal enforcement of contract promotes individual freedom by giving people the power to bind themselves to others.

Assumes that disputes can be resolved by reference to pre-existing rights.

· Contradiction:  Bind Yourself to Be Free?

· Ex post autonomy must be closed off in order to create ex ante autonomy to enter into binding agreements.

· The freedom of minors to renege on contracts is actually a limitation on their autonomy, as it precludes them from creating binding commitments with others.

· Moral Promise Principle (Charles Fried)

· Promises are made by choice, but create a moral right for promisees, and a moral duty for promisors.

· Contract law enforces these moral duties.

II. Economic Theory

· Promises are enforced in order to establish rules that incentivize socially desirable promise-making behavior in the future.

· Economic theories take the ex ante approach, viewing adjudication as a mechanism for incentivizing future behavior.

III. Pluralist Theory

· Courts pursue multiple goals, including efficiency, protection of autonomy, and fairness.

III. Recurring (Named) Principles

I. Tim Principle:  Lowest-cost-avoider

· Courts should allocate loss to the party best positioned to avoid the risk.

· Incentivizes cheapest future avoidance of risks.

II. Vanessa Principle: Efficient for court to enforce terms that would be struck ex ante

· If we are confident that a bargain/term would have been struck ex ante, we should enforce it ex post.

· Encourages lower transaction costs but relieving parties of the burden of negotiating every term.

	UNIT I 

Which Promises get Enforced?


I. Is There Consideration?

A. Consideration Overview

1. Functions of Consideration

(1) Evidentiary

Provides court with evidence that an agreement exists 

(2) Cautionary/Deterrent

Ensures that a hasty, unreasonable promise will not be enforced to the disadvantage of the promisor

(3) Channeling

Offers a legal framework for the intention to be bound.

(4) Proxy

Court invokes consideration when it believes a contract should be enforced (because there was a bargain)

2. Requirements for Consideration – R2 § 71

(1) To constitute consideration, a performance or return promise (P) must be bargained for

(2) P is bargained for if it is sought by the promisor in exchange for his promise and given in exchange for that promise.

(3) P can be an act, a forbearance, or the creation, modification, or destruction of a legal relation.

(4) P can be given to the promisor or some other person, by the promisee or some other person.

3. Types of Exchange

(1) Unilateral

Promise-for-performance (creates option contract) – R2 § 72

· Exceptions

· Performance of a legal duty is not consideration (unless it differs from the legal duty “in a away that reflects more than a pretense of bargain”) – R2 § 73

· See Alaska Packers

(2) Bilateral

Promise-for-promise; 

B. Is there a Benefit or Detriment? (Supplanted by Bargained-for Rule; serves evidentiary function only)

· Hamer v. Sidway (N.Y. 1891)

· There is consideration even when the promisor does not benefit (but the promisee does) as long as the promisee forbears some legal right in exchange, as requested.

· Facts

· Uncle William promised Willy $5k to refrain from drinking, tobacco use, swearing, cards, and billiards until 21.  Willy did so, and the court said that this forbearance from lawful freedom of action rendered the contract enforceable.

· Davies v. Martel (Note)

· Rule

· “Detriment” refers to a forbearance from a legal right even if it ends up being objectively beneficial to the promisee.

· Facts

· Davies was promised that she would be promoted to VP if she entered an MBA program.  She did, but was fired a year later.  Martel argued that there was no detriment, as she had received an MBA and the company had received nothing.

C. Was it Bargained For? (Replaced Benefit-Detriment Rule) – R2 § 71(1)

· Was it a gratuitous promise? (promise to make a gift)

· Tests to help determine

· Performance of conditions is inadequate unless the promise induced action that was sought by the promisor (rather than merely required action to accept the promise) - R2 § 71(2)

· Generally, the question is whether the condition stipulated would be of any benefit to the promisor.  This is not conclusive, but is an aid.

· St. Peter v. Pioneer Theater Corp. (Iowa 1940)

· Rule

· Conditional unilateral (promise for performance) contracts are enforceable once the requested conditions are met; performance of conditions constitutes consideration.

· Facts

· The St. Peters signed a theater register in exchange for entry into a drawing for a cash prize.  They won the drawing, and walked back to claim their prize within(ish) the required time.  The theater refused to pay out.

· Holding

· The St. Peters win; contract is enforceable.

· Kirksey v. Kirksey (Ala. 1845)

· Actions necessary to receive gifts (lack of benefit to offeror can be indicative) are not valid consideration.

· Facts

· After defendant's brother died, he offered to give his sister-in-law land and a house if she moved to his land, roughly 60-70 miles away.  He did so, but after two years moved her to a less comfortable house in the woods, and later put her off his land altogether.  The widow sued, arguing that they had a contract.

· Holding

· No contract; this was a gift, and the widow moving was an action necessary to receive a gift (like the “Williston's Tramp's” walk to the suit store to pick up his gift suit).

D. Was the Consideration Adequate?

· Adequacy Doctrine

· R2 § 79 - If there is consideration, there is no additional requirement for:

· Benefit or detriment;

· Equivalence in the values exchanged; or

· Mutuality of Obligation

· Courts will not look into the adequacy of consideration in a bargain, because the parties are better positioned to evaluate its value to them.  This is particularly true when the values are uncertain or difficult to measure.

· Batsakis v. Demotsis (Tex. 1949)

· It is not up to the court to decide adequacy of consideration if consideration exists.  Parties can make bets about the future and allocate risks accordingly.

· “Mere inadequacy of consideration will not void a contract” because the court does not want to second-guess the parties' allocation of risks.

· Facts

· Batsakis lent the equivalent of $25 to Demotsis during WWII in Greece in exchange for a note which said defendant owed defendant $2000, plus interest.  Demotsis conceded that this was understood by both the parties prior to signing of the instrument.

· Holding

· Contract was enforceable; Demotsis must pay.

· Notes

· Gillette approaches this as two parties allocating the risk that one will die and thus be unable to repay the loan.  Batsakis is free to make many of these loans (essentially “junk bonds”), which are devalued from $2k to $25 due to the risk.  $25 today is worth $2000 at the end of the war to Demotsis, who is starving (and thus may not have to pay back the loan).

· Wolford v. Powers (Ind. 1882)

· A contract should not be voided for inadequacy of consideration unless there is evidence of fraud.  The value of consideration is “measured by the appetite of the contractors.”

· Facts

· Charles Lehman promised to “provide for” Wolford's son if Wolford named him after Lehman, then later executed a note for $10k as his preferred way of carrying out the promise.  When Lehman died, his executor argued that there was no enforceable contract because naming was inadequate consideration.

· Holding

· Contract was enforceable.

· Notes

· The court may be unwilling to make a determination here because there is no market value for a name, so it is difficult/impossible for the court to determine adequacy.

· EXCEPTION – Fraud or Duress

· Serves policing function of Contract Law

· (See Policing the Bargain)

· EXCEPTION - Nominality Doctrine

· Nominal consideration does not satisfy the requirements of R2 § 71; simply stating that there is consideration does not mean there is really consideration.

· Courts will generally look into nominality of consideration only when they want to police already fishy bargains (where they suspect defects in the bargaining process).

· In Re Greene (S.D.N.Y. 1930)

· Consideration must be supported by something more than nominal consideration and past activities.  No contract if consideration is nominal (though the court generally only looks into this when it has other reason to be suspicious).

· Facts

· Greene had an affair and, when it ended, he signed an agreement to pay the woman regularly and assigned her his life insurance policy, which included $1 “consideration.”  Greene went bankrupt and the woman sued.

· Holding

· No contract – Greene was paying the woman off for past misdeeds, not entering into a real contract.

· Mutuality of Obligation

· In a bilateral contract (promise-for-promise), promises only serve as adequate consideration if they are both binding.  “Both parties are bound or neither is bound.”

II. Is there Reliance/Promissory Estoppel? (If there is no other Consideration)

· Detrimental Reliance is a proxy for consideration where no other consideration exists.

· A promise which the promisor should reasonably expect to induce the promisee (or a third party) to action/forbearance is binding if injustice can be avoided only by enforcement of the promise.  The remedy should be limited as justice requires. - R2 § 90(1)

· Courts use “reliance” and “injustice” to enforce promises that they want parties to make (Feinberg), and to decline to enforce promises of the type that they don't want (Hayes)

· Requirements of Promissory Estoppel (under R2 § 90)

(1) Reasonable expectation of inducement (of action or forbearance in (2))

(2) Action or forbearance is actually and justifiably induced (reliance)

· Hayes v. Plantations Steel Co. (R.I. 1982)

· A promise made after the promisee has decided on a course of action can not “induce” that action, and therefore can't cause detrimental reliance.  No bargain.

· Facts

· Hayes announced his retirement (with no severance offer) several months before a conversation close to his last day with the company owner, who told him that he would be “taken care of” (implying a severance package).  After the owner lost control of the company, it stopped paying out the severance payments.

· Holding

· No contract.  There is no detrimental reliance where a party's “induced” action was going to occur anyway (this was a gratuity, in thanks for his long service).

(3) Injustice can be avoided only by enforcement.

· Feinberg v. Pfeiffer Co. (Missouri 1959)

· Forbearance, when reasonably induced by reliance on a promise, justifies enforcement of that promise when injustice can be avoided only by enforcement (speaks to bargain).

· Facts

· The Board of Pfeiffer adopted a resolution promising Feinberg a severance package of $200 per month whenever she chose to retire.  Feinberg retired two years later (at 59) and collected the payments for 7 years, until the old owners died, and the new owners tried to reduce the payments, as they believed them to be part of a gratuitous promise.  Feinberg sued.

· Holding

· Enforceable contract.  Feinberg's retirement and failure to seek additional employment were induced by the promise of severance.

· EXCEPTION – Charitable Subscriptions and Marriage Settlements (R2 § 90(2))

· Charitable subscriptions and marriage settlements are enforceable without proof of detrimental reliance.

· Policy

· Reasons not to enforce:  discourages pledges to begin with; other incentives to follow through exist (e.g. reputation)

· Reasons to enforce:  charities need to be able to rely on pledges in order to start projects.

· Salsbury v. Northwestern Bell Telephone Co. (Iowa 1974)

· A charitable subscription is enforceable without consideration or detrimental reliance, where the subscription is unequivocal.

· Facts

· Salsbury headed a fundraising drive that resulted in a pledge from NW Bell for $15,000, which, contrary to standard pledge procedure, was sent on a letter from defendant promising payment, as the fundraiser on site had no pledge forms left. The college treated the letter as it would a pledge card, and assigned it along with other cards to a material supplier (though it did not send the physical letter). NW Bell then tried to back out, and Salsbury sued.

· Holding

· No reliance or consideration, but still enforceable because charitable contributions are a special breed.

· Notes

· This exception may be because charities can not price their services to cover risks of renege by contributors.  Also – the court might've found reliance or consideration here 

· BUT SEE Congregation Kadimah Toras-Moshe v. DeLeo (Mass. 1989)

· Courts can decline to enforce charitable promises where they decide enforcement is not warranted based on a multi-factored approach (because there is no injustice in failing to enforce).

· Facts

· The decedent repeatedly promised to donate $25,000 during a prolonged illness (during which he was visited several times by the congregation's rabbi), but never put it into writing.  The Congregation planned (put it in the budget) to use it to convert a room into a library named after the decedent.  After he died, the estate refused to pay.  The congregation sued.

· Holding

· No contract.

· Notes

· The court looks at multiple factors to determine whether the contract is one that should be enforced, and whether injustice can only be avoided by doing so.

· Also, Massachusetts just decided to do its own thing here (R2 had not been adopted yet).

III. Is There a Material Benefit? (when promise followed performance)

· The Material Benefit Rule is used when there was no ex ante promise, but a promise was made after one party already performed.  It is binding to the extent necessary to prevent injustice. - R2 § 86

· Prevent Injustice = Vanessa Principle

· If the exchange looks like an agreement that the parties would have bargained for ex ante if transaction costs hadn't been too high, it should be enforceable when made ex post.  (Rearrange into the normal order and see if it still makes sense)

· Mills v. Wyman (Mass. 1825)

· A gratuitous ex-post promise (with no direct material benefit) is not legally enforceable, even if it creates a moral obligation.

· Facts

· Wyman's son became ill and was cared for by Mills until he died.  After hearing of this, Wyman promised to pay for pay for any expenses incurred.  He later reneged. Mills sued.

· Holding

· No contract.  Moral obligation is not enough to create a legally binding contract.

· Notes

· May just be that they would not have struck this bargain, had they negotiated ahead of time (though that seems a little unlikely).  Promise was made immediately, and without knowledge of expenses, etc.  Also, no partial performance.

· Webb v. McGowin (Ala. App. 1936)

· Past actions that confer a material benefit that elicits a promise are binding to the extent necessary to prevent injustice.

· Also, course of performance indicated that this was for real.

· Facts

· Webb sacrificed himself to keep a wooden block from falling on McGowin.  He became permanently disabled.  McGowin promised him $15 a week for the rest of his life in return, several weeks after the accident.  He paid out until he died, at which point his estate stopped paying.  Webb sued for resumption of payments.

· Holding

· There is an enforceable contract here.

· Notes

· More in tune with the Vanessa principle; given that the promise was performed for many years and was made after time to consider, we can be reasonably confident that this bargain would've been struck ex ante.

· EXCEPTIONS – R2 § 86(2)

· A promise is not binding under R2 § 86(1) if 

· (a) it was a gift promise (Mills v. Wyman) or for other reasons the promisor has not been unjustly enriched, or 

· (b) the value of the promise is disproportionate to the benefit (Vanessa Principle)

	UNIT II

Has a Contract Been Formed?


I. Basics

A. Was there a Manifestation of Assent? - R2 § 17

· Requirements

· Manifestation of mutual assent requires that a party either make a promise or begin to render a performance – R2 § 18

· Assent can be manifested wholly or partly by written or spoken words or by failure to act. - R2 - § 19(1)

· Objective Test applied to determine whether there was mutual assent.

· A party's conduct can manifest assent even if he doesn't assent.  The contract is only voidable in those cases because of fraud, duress, mistake, or other invalidating cause (see UNIT III and UNIT VI) – R2 § 19(3)

· The objective test comports with the Tim Principle.

· It is cheaper for atypical parties to tailor their behavior to society's expectations than for society to question whether every seeming manifestation of assent is intended as such.

· Lucy v. Zehmer (Va. 1954)

· Rule

· If behavior is objectively indicative of a serious offer to a reasonable person, a binding contract is formed once accepted (even if it wasn't intended as a serious offer).

· Facts

· Zehmer wrote out a contract (on the back of a bar slip) to Lucy while they were at a bar after haggling over price, and had his wife sign it after rewriting it.  Lucy put down a $5 deposit.  Zehmer claimed it was a joke, but didn't indicate that to Lucy until after signing.  Lucy got together the money and sued for specific performance.

· Holding

· There was a contract here.  There doesn't need to be a subjective meeting of the minds; the assent of the parties must be objectively clear.

· Was there a Misunderstanding? - R2 § 20

· A contract is not formed if:

· Neither party knows or has any reason to know that the other means something else.  R2 § 20(1)(a); Raffles v. Wichelhaus

· Both parties know or have reason to know the other means something else.  R2 § 20(1)(b)

· A contract is formed if:

· Party A knows what Party B means, and Party B does not know what Party A means (in which case, Party B's interpretation governs).  R2 § 20(2)(a)

· Party A has reason to know what Party B means (reasonable interpretation), and Party B has no reason to know what party A means (atypical interpretation) (in which case Party B's interpretation governs).  R2 § 20(2)(b)

· Raffles v. Wichelhaus

· No K is formed where the parties attach two equally plausible but different meanings to the a material term of the deal.

· Facts

· Two ships named “peerless.”

· Holding

· No K; misunderstanding!

B. Was there an Offer?

· Definition

· An Offer is the manifestation of willingness to enter into a bargain specific type of promise conditioned explicitly (or implicitly) on a specified return, and made in a way that would justify the offeree's understanding that his assent is invited and would conclude the bargain. – R2 § 24

· Distinct from a nonreciprocal promise or a conditional statement of present intention (“intention to negotiate”) (e.g. I would sell my house for 70k if I could get that much)

· An offer is an act of one person giving another the legal power of creating the obligation called contract.

· Objective Test applies to the manifestation required in an offer.

· Offer vs. Invitation to Offer

· Generally, price quotations are seen as invitations to offer, rather than offers themselves.

· Ambiguity in terms can indicate that a communication is not an offer.

· Dyno Construction Company v. McWane, Inc. (6 Cir. 1999)

· To be an offer, a communication must objectively appear to be a manifestation of intent to conclude bargaining at the other party's acceptance.

· Facts

· McWane faxed Dyno a sheet of price quotations, who then told McWane to order the materials.  McWane sent Dyno a purchase order form including liability release, which Dyno eventually signed.  Dyno later sued to recover for damage caused by defective products, arguing that the liability release was not a part of the contract (the offer was made in the fax, and was accepted (contract was formed) over the phone).

· Holding

· The liability release was part of the contract; the price quotations were not offers.

· Lefkowitz v. Great Minneapolis Surplus Store, Inc. (Minn. 1957)

· An ad is an offer if the facts show “that some performance was promised in positive terms in return for something requested” by the ad, and that it was “clear, definite, explicit, and leaves nothing open for negotiation. - R2 § 26 comment b

· Facts

· Store advertised "first come, first served" $1 items in newspaper for 3 weeks running.  Each week, Lefkowitz showed up and tried to buy the items.  Each time, he was turned away because of a "house rule" limiting sale to women (a term not included in the newspaper ad).  The first and second ads were vague on the actual value of the price; the third ad gave the actual value.

· Holding

· The third ad constituted an offer; the first two did not.

· Notes

· Gillette says the court got this wrong: Lefkowitz knew based on previous visits that he was not an offeree in the later one.

· Mailbox Rule (offer side) – R2 § 63

· An offer is effective only when it reaches the offeree.

C. Was the offer Accepted?

· Offers can stipulate the form of acceptance required. - R2 § 30

· Acceptance is a manifestation of assent to the terms of the contract made in the manner invited or required by the offer. – R2 § 50(1)

· If the offer doesn't specify, acceptance by any reasonable manner will suffice.  R2 § 30

· If there is ambiguity, an offer is interpreted as inviting acceptance by promise or performance. - R2 § 32;  UCC 2-206

· Has there Been Acceptance?

· Ciaramella v. RDA, Inc. (2d Cir. 1997)

· When an offer expressly reserves the right not to be bound without signed writing, an oral agreement by an authorized person does not constitute acceptance.

· Four factors for determining acceptance (Leval's Test) – Probative of whether the parties intended to be bound.

· (1) Whether there has been an express reservation of the right not to be bound without a certain type of acceptance

· (2) Whether there has been partial performance of the contract;

· (3) Whether all the terms have been agreed upon;

· (4) Industry Custom (are these contracts usually accepted in a certain way?)

· Facts

· Ciaramella sued Readers Digest for discrimination and ERISA, and throughout settlement negotiations, the parties both repeatedly drew up drafts that stipulated written acceptance only.  After a final meeting, Ciaramella's attorney (authorized to accept terms) orally accepted.  Ciaramella then rejected the settlement offer.

· Holding

· No contract; parties can stipulate their acceptance requirements.

· Acceptance by Promise or Performance

· When a promise invites the offeree to choose the method of acceptance, it is accepted when the offeree begins performing. R2 § 62(1)

· Once the offeree begins performance, that serves as a promise to complete performance.  R2 § 62(2)

· Ever-Tite Roofing Corp. v. Green (La. 1955)

· When a contract allows acceptance by promise or performance, it is considered accepted as soon as the offeree begins to perform (even if the other party is not aware that it has begun, as long as it is within a “reasonable time”; UCC 2-205 says 3 mos., though UCC not applicable here)

· Facts

· Green hired Ever-Tite to do roofing work on his property, and stipulating acceptance by promise or performance.  After a few delays in getting financing, the Ever-Tite workers went to Green's property to begin work.  When they arrived, they found that Green had already hired another crew to do the work.  Ever-Tite sued.

· Holding

· There was a contract; Ever-Tite's actions in loading up and driving over were them “beginning performance.”

· Acceptance by Performance Only (Option Contract)

· If an offer invites acceptance by performance only, the offeror isn't required to follow through on their promise until performance is completed, and the offeree can stop performing before they are done without penalty (there will just be no contract). R2 § 45(2)

· Acceptance by Silence (Exceptional)

· General Rule: No Acceptance by Silence

· Imposing goods on a party and binding them through their own inaction violates their autonomy.

· Creates an incentive for the offeror to avoid breaking the silence

· EXCEPTIONS

· Only conditions under which silence can serve as acceptance – R2 § 69

· Silence was stipulated as a way to accept and the offeree wants to accept, or 

· The offeree knowingly takes the benefit of the offer, or

· The offeree acts like the offeror no longer owns the offered property, or 

· The parties have an established, ongoing transactional relationship. (course of dealings)

· Vanessa Principle:  These are cases in which we have high confidence that the ex ante bargain would have been what is offered.  

· In borderline cases in which buyer and seller are confident that buyer wants what seller has, transaction costs make all the difference.

· Affirmative acceptance:  Price + High Acceptance Cost > Value + Low Rejection Costs

· Acceptance-by-silence: Price + Low Acceptance Cost < Value + High Rejection Cost

· Mailbox Rule
 (acceptance side) - R2 § 63

· An acceptance is effective as soon as it is sent by the offeree, unless it is an option contract. (In option contracts, the acceptance is effective only when received by the offeror)

D. Did the Offeree Reject the offer?

· Rejection

· If an offeree manifests intent not to accept an offer, he loses the power to accept the offer later unless the offeror signals that the offer stays open or the offeree says he is “taking it under further advisement” - R2 § 38

· Mailbox rule (Rejection side) – R2 § 40 

· A rejection is only effective once it reaches the offeror.  If an acceptance is also sent, but arrives after the rejection is received, it becomes a counteroffer.  If it is received before the rejection, it is still an acceptance.

· Lapse – R2 § 41

· “Reasonable time”

E. Did the Offeror Revoke the offer before acceptance?

· Revocable Offers

· Most offers (that are not option contracts) are revocable, even if they expressly state the contrary. - R2 § 42

· Consideration must be given for the promise to hold the offer open under common-law

· Under UCC 2-205 (firm offers), they can be held open without consideration.

· An offer can be revoked at any point until it is accepted. – R2 § 41

· Pavel Enters., Inc. v. A.S. Johnston Co. (Md. Ct. App. 1996)

· If a subcontractor revokes before the contractor's bid is accepted, this should count as a revocation unless it has become an Option (either because it irrevocability was paid for, or because the K relied detrimentally on the implied promise not to revoke.

· If an offer is suspiciously low, the court may say that there was no justifiable reliance on it.

· Facts

· PEI solicited bids from mechanical subcontractors, one of whom was Johnston, for an NIH project.  Johnson submitted a verbal bid on August 5, 1993, the same day that bidding on the construction project opened.  PEI used this bid to make its bid.  On September 1, PEI mailed and faxed a letter accepting Johnson's bid to Johnson.  After receiving the fax, a Johnson rep called PEI to inform them that the bid had contained an error, and was too low.  They also sent a letter to the same effect on September 2.  PEI refused to allow Johnson to withdraw.  PEI was awarded the contract on September 28, but had to find another subcontractor for 32,000 more than the Johnson bid.

· Holding

· Revocation preceded acceptance.  Offer was made on 8/5, conditionally accepted on 

· Notes

· Gillette thinks the rule to be applied is that the party in the best position to avoid the error should bear the cost (Tim Principle).  Calculation errors will happen (to Johnston) even with due care, but PEI could have detected the difference in price, and seemed to be on notice that there might be an error. (could be voidable as Unilateral Mistake)

· Mailbox Rule (Revocation side) – R2 § 42

· An offeree's power of acceptance is terminated by a revocation by the offeror upon receipt by the offeree.

· Irrevocable Offers:  Options/Firm Offers

· Firm offers (under the UCC) – merchants only

· Contracts by merchants to sell goods that include a term holding the contract open for a specified amount of time are irrevocable.  If there is no time stated, the offer is irrevocable for a “reasonable time (but < 3 months)” - UCC § 2-205

· Requirements

· (1) Merchant

· (2) Signed Writing

· (3) Assurance to offeree that offer will be held open

· (4) If on a form provided by the offeree, must be signed separately

· Option Contracts

· Option Ks are created where:

· A party exchanges consideration (e.g. $$) for a promise to hold an offer open

· Can reject and change mind within option duration, unless the other party acts in reliance on rejection.

· A party accepts a unilateral offer by incremental performance

· Promissory estoppel reqs apply: (see PE above) – Traynor in Drennan

· (1) Promise (can be implied, based on context/custom)

· (2) Reasonably expected by P'or to induce reliance in P'ee

· (3) P'ee relies on the promise

· (4) Justice can only be served by enforcement.

II. Was there a Counteroffer? - UCC § 2-207; R2 § 39, 59, 61

A. Common Law Doctrines

· Mirror Image Rule

· Any proposal of differing terms constituted a rejection of the original offer, effective upon receipt of the new terms. 

· Last Shot Doctrine

· When one or both parties performed even though the mirror image rule had not been satisfied, both were bound to the terms of the last offer.

· Requirements – R2 § 39

· Deals with the same subject matter

· Proposes a different bargain

· Capable of being accepted

· “Conditional Acceptance” - §59

· A reply which purports to accept it but is conditional on assent to additional or different terms is a counteroffer.

· If the acceptance merely requests additional or different terms (and is not condition), it is still an acceptance (the K still consists of the original terms). - § 63

B. Battle of the Forms (supplanted mirror image/last shot doctrines) – UCC § 2-207

· UCC § 2-207

· (1) A timely expression of acceptance or written confirmation acts as an acceptance even if it states additional or different terms from those offered or agreed upon, unless acceptance is expressly conditional on assent to the additional/different terms.

· (2) If both parties are merchants, additional terms become part of the contract unless:

· (a) The original offer limited acceptance to the terms of the offer

· (b) The additional terms materially alter it, or

· (c) Notification of objection has already been given or is given within a reasonable time after notice of them is received.

· (3) When the parties behave like there is a contract even though there are additional/different terms, the contract is recognized as consisting of the terms that agree.  Any conflicting terms drop out and the UCC's default rule steps in. (Preempts the last shot doctrine).

· Ionics v. Elmwood Sensors (1st Cir. 1997)

· When forms have contradictory, they are assumed to be objections under 2-207(2).  If they behave as though there is still a contract, the conflicting terms drop out and the default rule applies. - 2-207(3) case

· Facts

· Elmwood received a purchase order from Ionics (including Elmwood being responsible for consequential damages).  Elmwood sent back a receipt of order that included a term limiting liability for consequential damages and including a clause saying these terms would be effective unless explicitly rejected. The products caused fires, and Ionics sued for consequential damages.  Elmwood argued that they were not liable under their liability term (no objection forthcoming).

· Holding

· Clauses conflicted and dropped out; liability to be determined by default rule (which allows for consequential damages from Elmwood).

· Step-Saver Data Systems, Inc. v. Wyse Technology, Inc. (3d Cir. 1991)

· Box-top license after phone agreement represent a proposal for additional terms under 2-207(1) and (2).  Since the default rule (implicit in the K) is different, “both” terms drop out (and the default rule kicks in again).

· Integration clause on a confirmation form should be considered an additional term.

· Facts

· Step-Saver sourced components from TSL (software) and Wyse (hardware).  To purchase, Step-Saver placed a telephone order, to which TSL agreed (all verbal).  Step-Saver then sent a purchase order detailing request and terms.  TSL responded with items an invoice containing identical terms.  The products came with box-top licenses that disclaimed all warranties if the box was opened, even though this term was not addressed at any prior point.

· Holding

· Warranty not disclaimed; UCC default rule applies.

· ProCD v. Zeidenberg (7th Cir. 1996)

· Terms inside a box bind consumers who read them and are given the opportunity to reject them by returning the product.

· Parties can make a contract only formed after the customer has a chance to inspect the item and the terms.

· Hill v. Gateway 2000, Inc. (7th Cir. 1997)

· Easterbrook: Ratifying ProCD for non-software contexts.  Payment preceding the examination of all terms is common, and those terms still apply as long as customers have the opportunity to inspect terms and reject the product if they disagree.

· Terms could be determined with a little consumer research (and are implied by industry custom).

· Facts

· Hill bought a Gateway over the phone, with no terms stipulated during the call.  Terms were included with the computer when they received it.  The terms gave a 30-day return window for customers who did not agree to terms.  One of the terms was an arbitration clause.  Hill did not return the computer within 30, but later sued for various reasons.

· Holding

· The contract was formed by Hill's choice not to return the computer; the terms were those stipulated in the shrink-wrap license.

· Note

· Easterbrook takes practical considerations into account here.  No business would be transacted over the phone if the seller were required to narrate the terms of sale.

· Policy Notes - Autistic Contracts

· If a standard form arises out of an environment in which we think its terms reflect what most people would've bargained for, rather than demand the transaction costs of individual bargaining ahead of time, we should allow them to be bound by agreeing the 30 days. (Vanessa Principle).

III.  Was there Promissory Estoppel (Precontractual Liability)

A. Promissory Estoppel

· Rule

· Offers are binding to the extent necessary to avoid injustice before acceptance if: - R2 §§ 87(2) and 90(1) and Hoffman

1. The offer is reasonably expected to induce action or forbearance of a substantial character on the part of the offeree before acceptance, and 

2. It does induce such action or forbearance.

3. Injustice can only be avoided by enforcement.

· General Approach:  Courts do not grant recovery for early reliance unless the parties have indicated their intention to be bound by agreeing on something significant. (no “Agreements to Agree”)

· Coley v. Lang (Ala. Ct. App. 1976)

· No precontractual liability without “substantial and definite” reliance. (Agreement to Agree case) – Cheap Talk

· Facts

· Coley and Lang entered into discussions around purchase of IAS.  During the negotiation, the parties had an attorney draft a document, which they both signed on Sept 1, outlining sale price and payment methods, amount of stock, dates of sale, transfer of assets, and a stipulation that they would reach a “definitive agreement” by Sept. 18.  The attorney testified that he informed both parties that the document was binding (Lang denied this).  Coley attended bid conferences as IAS and registered as a rep; alleged losses of $30k due to reliance on the letter.  On September 18, Coley called off the agreement to finalize by Sept 18 because Lang hadn't dealt with pension issues with the IRS or completed other details with the government yet.

· Holding

· Reversed on grounds of no substantial and definite reliance.  The agreement to agree was not sufficient to create a binding contract.

· Policy Reasons for this approach

· Pre-marital relationship analogy (parties learn new things as they approach a long-term relationship)

· Autonomy theory

· The cliff is good, because the parties know where the cliff is, and courts should allow them to balk before they reach it, even if they are close.

· We want people to be able to negotiate without incurring legal liability based on what is said during negotiations, because “cheap talk” has substantial value.

· “Celebrated Exception” (enforcement to avoid injustice)

· Hoffman v. Red Owl (Wis. 1965)

· Suspicion of bad faith can be policed with PE.

· Three-factor test for Promissory Estoppel (matches restatement) – R2 § 

1. Was the promise once that would be reasonably expected to induce definite and substantial action or forbearance?

2. Did the promise induce such action or forbearance?

3. Can injustice be avoided only by enforcement of the promise?

· The justice question (3) is one that requires a policy decision by the court.

· Facts

· Hoffman entered into negotiations with Red Owl about becoming a franchisee, and was repeatedly told that he only needed $18,000 in startup capital to do so.  In order to gain experience in grocery management, Hoffman purchased a grocery store, operated it at a profit, and then sold it in at the prompting of Red Owl reps.  After Hoffman sold his store and paid $1,000 on the new lot for the Red Owl store, Red Owl changed the figure from $18,000 to $24,100.  In November of 1961, Hoffman sold his bakery building on the assurance that this was the last step necessary for the deal.

· Holding

· Promissory estoppel applies; warrants new trial to calculate correct damages.

· Notes

· Court uses promissory estoppel to police situations in which it suspects bad faith.

IV. Are the terms Indefinite?

Determining whether a contract fails for indefiniteness is a fact-intensive analysis

A. Examples:

1. Vagueness:  “A fair share” - Varney v. Ditmars; “Take care of you” - Hayes v. Plantation Steel (reliance case; decided on other grounds)

2. Ambiguity: “Chicken” - Frigaliment; “Wife” - Soper; “Peerless” - Raffles

B. Test: UCC 2-204(3); R2 § 33(2)

1. Did the parties intend to be bound?

2. Can the court fashion a remedy?

Requires a robust market to define market price or some sort of external metric.  (Varney v. Ditmars)

C. Lack of “reasonable certainty” can demonstrate lack of intent to be bound - R2 § 33

· Restatement certainty requirement

1. An offer can't form a contract on acceptance unless the terms of the contract are reasonably certain.

2. The terms of a contract are “reasonably certain” if they provide a basis for determining the existence of a breach and for giving an appropriate remedy.

3. The fact that one or more terms of a proposed bargain are left open or uncertain may show that a manifestation of intention is not intended to be understood as an offer or acceptance. [look to materiality of term]

· Varney v. Ditmars (N.Y. 1916)

· The material terms of an agreement must be definite to make it an enforceable contract. (unclear what breach/remedies would be)

· Facts

· Varney began working for Ditmars, then received another offer but stayed on after Ditmars could offered him “a better future than anyone else.”  On February 1, Ditmars told Varney that he would give him a raise to $40 per week a “fair share” of profits after closing his books in January.  Varney then worked overtime hours and weekends, completed at least one piece of work that had been in the office for three years, and was paid $40 per week.  Varney refused to work on election day, became ill, and did not return until around a month later.  Ditmars fired him, and would not let him come back to work to finish the “agreement.  Varney sued Ditmars for $1,680 for lost wages and profit sharing. 

· Holding

· No contract; the material terms of the contract were not negotiated.

· Notes

· Cardozo's dissent:  Parties could still have intended to be bound by this contract.  With more evidence, the court could determine what “fair share” meant.

· Reasons not to enforce indefinite contracts

· Indefiniteness signals intent not to be bound

· If the parties had actually wanted to be bound, they would not have left so many or such important gaps in their agreement.

· Under the common law in Varney, the court assumes that the failure to reach agreement on material terms (and where no objective terms could be supplied) meant a lack of intent to be legally bound.

· Court can't offer help

· While legal default rules can fill relevant gaps in agreements, there are instances where the gaps are either so many or so central to the agreement that the court might err in filling in them.

D. Courts can enforce intentional indefinite contracts if they can fashion a remedy – UCC § 2-204(3) and 2-305, 2-306

· Reasons for Intentional Indefiniteness in Contracts

· Don't want to allocate risks until we know more about the future

· Bargaining over term might signal distrust/block agreement

· Probability of an event is too remote to be worth dickering

· Context:  Industry standard terms may look vague from outside

· Cures for Indefiniteness

· Contracts don't fail for indefiniteness as long as either: 

· (1) the parties have intended to make a contract, and 

· (2) there is a reasonably certain basis for an appropriate remedy.

· A contract to sell goods can be formed with an open price term. UCC § 2-305(1)

· the court will fill in a reasonable (market) price at the time for delivery if:

· (a) the contract doesn't mention price,

· (b) the price is left to be determined by the parties but they don't determine it, or

· (c) the price is supposed to be fixed to an external standard or set by a third party, but it isn't.

· D.R. Curtis Company v. Mathews (Idaho Ct. App. 1982)

· An agreement to sell goods is binding even if the price of the goods is not set, as long as the parties intend the agreement to be binding. (UCC 2-204, 2-305).  If the parties fail to reach a later agreement on price, the price is a “reasonable price” at time of delivery.

· Facts

· Mathews agreed to sell his grain to Curtis, but left the price open.  Both Mathews and Curtis knew from prior experience that the price of grain is not fixed until the grain is delivered to market, as the actual price depends on the protein “scale,” which is determined by the grain exporter on the day the grain is delivered. Mathews later disavowed the contract and sold the grain on a different market.  Curtis sued.

· Holding

· Contract was binding, and price was market price on the date of delivery.  Curtis wins.

E. Output and Requirements contracts are binding if there is “good faith” – UCC § 2-306

· “Good Faith” limits on Amounts make the terms more definite

· Under Output and Requirements terms, parties can call for any quantity that would occur “in good faith,” as long as it isn't unreasonably disproportionate to past amounts or a stated estimate. - UCC § 2-306(1)

· Amount should be foreseeable based on historical requirements.

· Reasonable elasticity in amounts is allowed.

· Eastern Air Lines v. Gulf Oil Corp (S.D. Fla. 1975)

· Requirements contracts are enforceable as long as the demands are made in good faith. (UCC 2-306).  Good faith refers to “reasonable commercial standards of fair dealing in the trade.”

· Facts

· Eastern and Gulf had a long history of contracts, the most recent of which was a requirements contract wherein Gulf would supply all of Eastern's required fuel at certain stops.  The price was pegged to a domestic index.  During the oil shock, the market price shot up, but the index price stayed low due to price controls.  Gulf refused to supply to Eastern's requirements at the index price, and Eastern sought injunctions forcing Gulf to supply.

· Holding

· K still exists.

· Notes

· Gillette's Harsh Rule vs. Soft Rule: Reputation can take the law's place as an incentive in long-term relationships.

F. Exclusive Dealings contracts

· Default Rule for exclusive dealings contracts (and in general):  Good faith/reasonable efforts. - R2 § 205

· Unitary Firm/Long-term relational contract framework - What would the decision be if made by a unitary firm? What decision would they make if both parties were part of a unit, trying to maximize total reward vs. total cost?

	(Wood) Effort/ Expense
	Wood Reward
	Lucy Reward
	Total Reward

	15
	28
	16
	44

	20
	34
	20
	54

	25
	37
	23
	60

	30
	39
	25
	64

	35
	40
	23
	63


· Vanessa principle – this is what the parties would have bargained for.

· Wood v. Lucy, Lady Duff-Gordon (N.Y. 1917)

· There is an implied term/promise in exclusive dealings contracts to act in good faith (by performing as a unitary firm) that is adequate consideration to create a contract.

· Facts

· Lucy signed an exclusivity contract giving Wood the exclusive right to market/license her approval on clothing.  The contract did not require Wood to actually go out and market or license.  Lucy then accepted a licensing agreement with Sears without Wood and withheld profits.  Wood sued for breach of their exclusive dealing arrangement.

· Holding

· Implied promise, not illusory promise.  Contract was formed.  Wood wins.

	UNIT III

Policing the Bargain


Common theme: asymmetric information problem

· If courts understand contracts as value-maximizing exchanges, then they might also understand that those exchanges occur when parties have relatively equal access to information.

· If there is information asymmetry, the party with more information can exploit that informational advantage to create an exchange that is not value-maximizing to both sides.

Hard question: when do you require equality of information, and when don't you?

I. Was there Duress?

A. Elements of Duress

· 1 - Impropriety of threats

(1) Do not need to be illegal

(2) Physical most definitely counts.

· 2 - Inducement of promises by threats

(1) Was the threat the actual cause?

· 3 - Reasonableness of inducement

(1) Would the reasonable person have been induced by this threat?

(2) Were there Reasonable Alternatives?

B. Reasons to Void because of Duress (Gillette)

· Duress signals a lack of value-maximizing exchange

(1) Constrained choice; no additional value created by exchange.

· Incentive effect

(1) Encourages additional threats, and expenditures on preventing them (e.g. buying a gun, carrying it).

· Autonomy

(1) Limits a party's options in ways that they did not agree to (e.g. death or contract)

C. Was there a physical threat? - R2 § 174

· Assent induced by physical threat makes a contract voidable

· If conduct that appears to be a manifestation of assent by a party who does not intend to engage in that conduct is physically compelled by duress, the conduct is not effective as a manifestation of assent.

D. Was there an Improper Threat? - R2 § 175 and 176

· Assent induced by “improper” threat makes a contract voidable - R2 § 175 

(1) If a party's manifestation of assent is induced by an improper threat by the other party that leaves the victim no reasonable alternative, the contract is voidable by the victim.

(2) If a party's manifestation of assent is induced by one who is not a party to the transaction, the contract is voidable by the victim unless the other party to the transaction in good faith and without reason to know of the duress either gives value or relies materially on the transaction.

· What is an Improper Threat?

· Restatement says...  R2 § 176

(1) A threat is improper if

(a) what is threatened is a crime or a tort, or the threat itself would be a crime or a tort if it resulted in obtaining property,

(b) what is threatened is a criminal prosecution,

(c) what is threatened is the use of civil process and the threat is made in bad faith, or

(d) the threat is a breach of the duty of good faith and fair dealing under a contract with the recipient.

(2) A threat is improper if the resulting exchange is not on fair terms, and

(a) the threatened act would harm the recipient and would not significantly benefit the party making the threat

(b) the effectiveness of the threat in inducing the manifestation of assent is significantly increased by prior unfair dealing by the party making the threat, or

(c) what is threatened is otherwise a use of power for illegitimate ends.

· Factors (Gillette) – (think snow plow driver vs. Iron Maiden scalper)

· Situational monopoly?

· Wealth-generating transfer?

· Working market price?

· Direness of the need?

· Wolf v. Marlton Corp. (N.J. Super. 1959)

· “Duress is tested, not by the nature of the threats, but rather by the state of mind induced thereby in the victim.”  Non-physical threats of lawful action can still be improper.

· § 176(2)(a) applies: “a threatened act would harm the recipient and would not significantly benefit the party making the threat”

· Facts

· The Wolfs made a contract to purchase a house built for them by Marlton Corp., and put down a $2450 deposit.  The contract stated that the seller could retain the deposit in case of default.  After divorcing, the Wolfs asked to be released and get $2000 of the deposit back, threatening to sell to a black family and thereby violating the racial purity (and killing future sales) in the tract.  Marlton's owner failed to inform them when he 

· Holding

· Remanded to make determination about threat.  The court is willing to entertain the idea that this wasn't a threat.

· Austin Instrument, Inc. v. Loral Corp. (N.Y. 1971)

· Economic duress voids contracts when a threat to withhold needed goods is been made and there is no alternative source (and damages for breach would not suffice).

· Facts

· Loral subcontracted Austin to provide components for a Navy contract (Contract 1).  After Austin lost a bid on a later Loral contract (Contract 2), Austin threatened to breach its first contract if it were not given the subcontracts for Contract 2, then stopped delivery for Contract 1.  Loral was unable to find an alternate supplier for Contract 1, so agreed to the terms.  After Contracts 1 and 2 were completed, Loral sued Austin for damages (from price differential) on the grounds of economic duress.  Austin sued Loral for the unpaid balance on the contracts.

· Holding

· Contract is void; there was duress.

E. Modification of an Existing Agreement

·  2 Types of modifications:

· Benign

· Malign – suggests duress

· Existing duties can't create new contracts, but existing contracts are modifiable when circumstances have changed.

· Performance of an existing legal duty is not sufficient consideration for a new contract. - R2 § 73

· A promise modifying a duty under a contract not yet fully performed is binding when circumstances have changed  - R2 § 89

· (a) the modification is fair and equitable in view of circumstances not anticipated by the parties when the contract was made

· (b) to the extent provided by statute; or

· (c) to the extent that justice requires enforcement in view of material change of position in reliance on the promise.

· UCC-governed contracts need no consideration to be modified – UCC § 2-209

· Obligation of good faith still applies, so the courts get to decide whether they'll enforce the modification or not based on whether it thinks it was malign or benign.

· 2-209(2) allows parties to exclude modification or rescission in their agreements.  Not allowed in Restatement contracts.

· Alaska Packers’ Ass’n v. Domenico (9th Cir. 1902)

· No consideration in existing duties can be used to police for duress situations.  New contracts can't be formed based only on pre-existing duties as their sole consideration.  Suggests malign modification?

· Facts

· Alaska Packers' Association (APA) hired appellees (plaintiffs) as fishermen to work on their ship for a season, in exchange for $50 each.  Once the fishermen had arrived in Alaska and had started to unload the vessel, they stopped work en masse and demanded that their payment be upped to $100 for the season.  It was impossible for APA to find replacements, so the superintendent created new contracts reflecting the new wage, though he told the fishermen that he didn't have authority to create new contracts or alter the old ones.  The fishermen sued at the end of the season, when APA refused to pay out more than the $50 or $60 originally promised.

· Holding

· Insufficient consideration; no new contract.  Old contract applies.

II. Misrepresentation?

A. Types of Misrepresentation

· Fraudulent Misrepresentation

· Negligent Misrepresentation

· Innocent Misrepresentation

B. Was there a duty to disclose? - R2 § 161

· There are situations in which non-disclosure is equivalent to an assertion due to informational asymmetry

· When party knows that disclosure would correct the other party's mistake, and non-disclosure amounts to a failure to act in good faith/standards of fair dealing, there is a duty to disclose.

· See Spiess

· We punish those who try to profit unfairly

· However, parties are allowed to profit from an investment in obtaining information.

· e.g. survey land to discover oil; identify picasso painting.

· Incentivizes investment and increases social wealth.

C. Did an intentional misrepresentation induce detrimental reliance?

· Misrepresentation

(a) An assertion that is not consistent with the facts (R2 § 159), or 

(b) An action intended or known to be likely to prevent another from learning a fact (R2 § 160), or

(c) An action intended or known to be likely to prevent another from learning a fact (R2 § 160)

· Requirements for for Fraudulent Misrepresentation (voids contract) – R2 § 162, 163, Spiess

(1) Misrepresentation (statement) of material fact

(2) Knowledge of falsehood when statements were made - 162(1)

(3) Intention to induce the party to act in reliance on the misrepresentation - 162(1)

(4) Actual and justifiable inducement of the party - 164

(5) Damage resulting from reliance

· Spiess v. Brandt (Minn. 1950)

· Rule

· Duty to disclose:  Intentional misrepresentation of material facts intended to mislead buyer justifies rescission of contract.

· Facts

· Sellers sold Jameson's Wilderness Resort to plaintiffs for $95,000, but concealed the fact that they had lost money every year, representing instead that they had “made good money” out of the resort, and so could buyers, in order to induce purchase.  Buyers bought the resort, but defaulted after operating at a loss.

· Holding

· Rescission of the contract return of plaintiffs' $36k with interest.  There was fraudulent misrepresentation.

· Danann Realty Corp. v. Harris (N.Y. 1959)

· Rule

· A specific disclaimer of reliance on representations destroys any claim for fraud on the basis of reliance on the representations. (factor 4 above)

· Facts

· Harris sold Danann a building and, though Harris misrepresented its operating expenses and profits during oral negotiations, the final, written contract contained an merger clause disclaiming any reliance on any representations made by Harris.  Danann sued for fraud based on these misrepresentations.

· Holding

· Contract was valid.  Danann did not rely on the misrepresentation.

III. Was the Contract Unconscionable? - R2 § 208

A. Unconscionability

· Procedural Unconscionability:  Absence of meaningful choice in contract formation

· Substantive Unconscionability:  Unreasonably favorable terms

· Terms of the agreement themselves are unreasonable

· Can be invoked to void an agreement based solely on its content.

· Terms are inherently unfair or oppressive.

· Williams v. Walker-Thomas Furniture Co. (D.C. Cir. 1965)

· Rule

· Court says that whether each party, considering education or lack thereof, had a reasonable opportunity to understand the terms, is probative of procedural unconscionability.  Unconscionability is a ground for voiding a contract.

· Facts

· Between 1957 and 1962, Williams bought furniture on installment plans under fourteen separate contracts.  The contracts all contained a clause stipulating that, after the first purchase, payments should be prorated on all purchases then outstanding (so that none of them were totally paid off until all were paid off.  Williams defaulted on a payment, and the store repossessed all of the items

· Holding

· Remanded for court to determine whether it actually was unconscionable.

· Notes

· Court defines unconscionability:

· As absence of a meaningful choice for one of the parties (procedural)

· Indicia of absence of meaningful choice is the gross inequality of bargaining power and the manner in which the contract entered into; greater absence of meaningful choice favors terms seeming unreasonable

· + Unreasonably favorable terms for the other party (substantive).

· Considers obscurity of clause; socioeconomic status of W. Do not want to enforce something that is not value-maximizing. 

· Also think of asymmetrical information—company might have more information on consumer habits—do we want sellers to exploit such information?

· Issue: Paternalism v. Freedom to Contract: is court prohibiting W from entering into contract that others can? Is it restricting her freedom to contract?

· Finds both procedural and substantive unconscionability

· Key question in this situation: was there a meaningful choice?

B. Was there an Unconscionable Adhesion Term?

· The general rule is that one who does not choose to read a contract before signing it cannot later relieve himself of its burdens.

· However, unequal bargaining power and a public policy reason/unfair term can cause the court to void the contract as unconscionable.

· “The law is not so primitive that it sanctions every injustice except brute force and downright fraud.” 

· Henningsen v. Bloomfield Motors (N.J. 1960)

· Rule

· When all sellers in a market have matching contract clauses, they can be held unenforceable if they appear to be the product of unequal bargaining positions, and are substantively unfair.

· Facts

· Henningsen signed  a contract to buy a new Plymouth from Bloomfield Motors.  The contract included small-print language indicating that he had read the terms on the back, and on the back included a term limiting liability.  Mrs. Henningsen was injured while driving the car, apparently due to a failure in the steering column that resulted in her losing control and crashing into a wall.  They sued.

· Holding

· Warranty question to jury

· Notes

· The Henningsens’ failure to read is excusable for three reasons working together: 

· lack of conspicuousness: fine print on the back; 

· comprehension: not clear that warranty for parts was a preclusion of personal injury claims 

· market: all three car companies had exactly the same provision—there was no ability to bargain around those terms

· Court finds that there was no price benefit to the buyers of having a bad warranty

· Here, the ‘something smells’ finding: unequal bargaining power, and public policy concerns—allows court to void contracts that tend to injure the public in some way

	UNIT IV

Interpreting a Contract


Two questions to ask (to enforce the deal the parties intended to make)

1. Identify terms

What were the terms of the contract?  What was in the deal vs. outside of the deal?

2. Interpret terms

Once we understand the terms of the deal, what do they mean?

I. How do we identify the terms?

A. Parol Evidence Rule

· Effect of Rule

· Excludes evidence about any prior negotiations when there is a writing.

· Requires that:

· (1) Agreement is in writing, and

· (2) Agreement is adopted by both parties.

· NOT A RULE OF INTERPRETATION: governs what subject matter is interpreted.

· Subject Matter of Rule

· Covers all evidence of alleged terms not included in written agreement that one party claims to have been agreed upon, either in prior writing or orally before the contract was executed.

· Justification for rule

· Writing is very good evidence of parties' intent.

· Allows people to engage in courtship/cheap talk without being bound.

· Prevents fraud.

· Worried about jury sympathies and judicial incompetence, so cabins their discretion by limiting what they can see.

· While it may increase ex ante costs to write everything down, it lowers ex post costs of resolving disputes.

· Application of the Rule

(1) Is the contract/term integrated?  Judge Decides

(2) Is the contract/term consistent with the writing?  Judge Decides

(3) Is the evidence true? Factfinder Decides

B. Test for Integration

· Types of Integration

· Fully Integrated → No Parol Evidence

· The parties have executed a writing that is and is intended to be a final expression of their agreement.

· A writing is presumed to subsume all previous understandings (later agreements can be modifications)

· Partially Integrated/Not Integrated → No Parol Evidence for terms that are integrated, but Parol Evidence admitted to supplement or explain those that are missing or ambiguous.

· How to Test

· Four Corners (New York) Test – Rarely used today

· If a writing looks complete internally, assume it is.

· Mitchill v. Lath (N.Y. 1928)

· Rule

· 3 conditions necessary for an oral contract to vary a written contract

· (1) Agreement must in form be a collateral one

· (2) It must not contradict express or implied provisions of the written contracting

· (3) It must be one that parties would not ordinarily be expected to embody in the writing.

· Facts

· Mitchill wanted to buy the Laths' farm, but found the icehouse on the adjacent land objectionable.  The Laths orally promised and agreed to remove the icehouse “for and in consideration of” Mitchill's purchase of their farm.  Mitchill paid them $8400 cash and mortgage under a written contract in reliance on their promise, and received a deed.  After that, she spent money fixing up the property.  The Laths did not remove the icehouse; Mitchill sued.

· Holding

· Andrews:  Four corners test.  Contract was fully integrated because it looks, based on the writing, like it is fully integrated.  Contradiction is whether the 

· Notes

· Lehman's dissent suggests naturalness test; looks at extrinsic evidence to see if the contract was fully integrated.  The restatement adopts this view, as does the court in Masterson v. Sine

· California Test – look at extrinsic evidence to determine if it would've been omitted or not.

· Where the parties reduce an agreement to a writing which in view of its completeness and specificity reasonably appears to be a complete agreement, it is taken to be an integrated agreement unless it is established by other evidence that the writing did not constitute a final expression (look outside the four corners to determine integration). - R2 § 209(3)

· Agreements and negotiations prior to or contemporaneous with the adoption of a writing are admissible in evidence to establish (R2 § 214)

· (a) that the writing is or is not an integrated agreement

· (b) that the integrated agreement, if any, is completely or partially integrated

· …

· A contract may not be fully integrated if the proposed clause would naturally have been omitted. -  Masterson v. Sine, §216

· The less related a term is to the rest of the contract, the better it is for the natural omission test (since it would be less likely to be included).

C. Test for Contradiction/Consistency

· Parol evidence that contradicts a writing is inadmissible. R2 § 215 

· In Masterson, Traynor and Burke agree that the evidence can't contradict written terms; they disagree on what “contradict” means.

· Traynor's (majority) definition of inconsistency is:  K says X; Proposition says “not X”

· Burke's (dissent) definition is:  K says X or says nothing and X is the default rule; proposition says “not X”

· Masterson v. Sine (Cal. 1968)

· Rule (Traynor)

· Natural Omission test for integration:  look beyond the four corners if a term is not contradictory.

· Terms are contradictory only if they expressly contradict: K says X; Proposition says “not X.”

· Facts

· The Mastersons gave their ranch to the Sines by grant deed, reserving an option to purchase the property for the same consideration paid by the Sines, plus their “depreciation value” of any improvements that they added.  Masterson went bankrupt, and his trustee and wife sued to establish their right to enforce the option.

· Holding

· Evidence of option allowed in.

· Notes

· Natural omission test may also take into account sophistication of parties and use of a form contract, etc.  Less likely to include 

II. How do we Interpret the Terms?

A. Is The Term Ambiguous?

· Contextualist (California) Approach

· Step-by-Step (Traynor)

· Step (1):  Judge looks at all evidence; decides whether there is ambiguity based on that.

· Extrinsic evidence can be used to create an ambiguity in a seemingly plain term

· Before deciding whether the interpretation contradicts the meaning of the term (and is therefore inadmissible), we need to determine what the term actually means first.

· Step (2):  Allow extrinsic evidence to be presented to jury if judge finds ambiguity based on what they have seen.

· In Re Soper's Estate (Minn. 1935)

· Operational Ambiguity: ambiguity appears when we attempt to operate the term.

·  Extrinsic evidence can be admitted to create ambiguity in a term that, on its face, appears to have a plain meaning.

· Facts

· Soper married Adeline, but later faked his own suicide and left (never divorcing her).  Soper moved, married Gertrude, and designated his “wife” on his insurance plan.  When he died, the proceeds were paid to Gertrude.  Adeline  appeared several months later and sued to recover the insurance money for herself.

· Holding

· Extrinsic evidence admitted to help interpret the term.

· Pacific Gas & Electric Co. v. G.W. Thomas (Cal. 1968)

· Rule (Traynor)

· Extrinsic evidence is permissible if it could prove a meaning to which the language is “reasonably susceptible.”

· Plain meaning approach is primitive; “mere apparent lack of ambiguity” is not sufficient to preclude examination of extrinsic info to determine whether there is or is not ambiguity.

· Facts

· Pacific Gas and G.W. Thomas entered into a contract wherein Thomas would  remove and replace a cover on Pacific Gas's steam turbine.  The contract included a clause indemnifying Pacific Gas against loss, damage, expense, and liability resulting from injury to property connected to the work.  During the work, Pacific Gas's property was damaged. Pacific Gas sued, and Thomas offered extrinsic evidence that the parties had intended the indemnification clause to refer to injury to third-party property only.

· Holding

· Extrinsic evidence admitted to determine the intent of the parties.

· Trident Center v. Connecticut General Life Ins. Co. (Cal. 1968)

· Rule (criticism of Pacific Gas)

· Under Traynor's Pacific Gas rule, it is impossible to render a contract/term  impervious to attack from parol evidence.

· Facts

· Trident took out a $56.5m loan from CT General using an extensive and detailed written contract, providing that Trident didn't have the right to prepay the principal in whole or in part for the first 12 years, but that CT General had the option of accelerating the note and adding a 10 percent prepayment fee.  When interest rates began to drop, Trident tried to refinance to take advantage of lower rates, and CT General refused.  Trident sued, seeking a declaration that it was entitled to prepay the loan, subject to a 10 percent prepayment fee.

· Holding

· Extrinsic evidence admitted to determine whether Trident was allowed to do so.

· Objectivist/Plain Meaning (New York) Approach

· Extrinsic evidence is not allowed to create ambiguity in otherwise clear, complete writings.  Read the whole document, but don't go beyond its four corners.

· W.W.W. Associates, Inc. v. Giancontieri (N.Y. 1990)

· Rule (Kay)

· Extrinsic evidence is not admitted to interpret terms that have a seemingly “plain meaning” within the context of the document as a whole.

· Facts

· Giancontieri contracted to sell property to WWW and included a Reciprocal Cancellation Provision allowing that, if litigation concerning the property was not resolved by June 1, 1987, either party would have the right to cancel the contract, at which point the down payment would be returned and the rights would be void.  The contract included a merger provision.  On May 13, WWW wrote to Giancontieri saying that they still wanted to close, and sued for specific performance.  On June 2, with its litigation still unresolved, Giancontieri canceled the contract and returned the down payment.  WWW refused it.  WWW sued, saying that the cancellation provision was just added to make it easier to get a loan.

· Holding

· Extrinsic evidence of actual meaning not allowed; the contract was unambiguous as written.

B. What if the term has multiple plain meanings?

· Objective Meaning

· Frigaliment Importing Co., Ltd. v. B.N.S. International Sales Corp. (S.D.N.Y. 1960)

· Rule

· UCC 2-202 Case:  Plaintiff bears the burden of showing their interpretation to be objectively correct (including through evidence of trade usage and custom) when multiple plain meanings for a term exist. 

· Facts

· Frigaliment contracted to buy “chicken” from BNS in two contracts.  Frigaliment thought “chicken” referred to young “broilers,” whereas BNS thought they just meant chickens.  When the birds from the first contract arrived, Frigaliment discovered that they were stewing chicken, rather than broilers.  Frigaliment sued for breach of warranty.

· Holding

· Dismissed; plaintiff did not show by a preponderance of evidence that the term meant “broilers.”

· Trade Usage and Course of Dealing

· UCC 2-202:  We can use extrinsic evidence to explain a term, but not if it contradicts the term.

· Columbia Nitrogen court says that it is only included in contracts that expressly opt out of trade usage.

· Southern Concrete court says that it is included only when the parties opt into its use.

· How do parties signal that they mean their terms?

· Create a very specific, dickered term that covers the same ground that is covered by the purported trade usage.

· Columbia Nitrogen Corp. v. Royster Co. (4th Cir. 1971)

· Rule

· In interpreting a UCC-governed contract, the court will allow in evidence of trade usage and course of dealing in order to interpret what might otherwise seem like unambiguous terms as long as the contract doesn't opting out of trade usage explicitly.  (Broad conception of “explain” in UCC 2-202; narrow conception of “contradict”)

· Facts

· After six years of dealing with each other, Columbia contracted to purchase a minimum of 31,000 tons of phosphate each year for three years from Royster.  The contract included a price escalation clause (for Royster) and a merger clause.  In their previous dealings there had been substantial deviation from stated amount or price due to market forces (mainly Royster buying from Columbia).  After phosphate prices plunged, Columbia ordered less than 10% of the phosphate scheduled for the first year and wanted to get out of quantity restrictions.  Columbia offered to take the excess at market price and resell it without a brokerage fee, but Royster instisted on the contract price and Royster then resold it at a price substantially lower than contract price when Columbia refused.

· Holding

· Reversed; evidence admitted and case to be retried.

· Notes

· With course of dealing like this, there is some assumption of a sine curve in demand year-to-year, so the “minimum” may not be a minimum.

· Southern Concrete Services v. Mableton Contractors, Inc. (N.D. Georgia 1975)

· Rule

· Evidence of trade usage or custom that allows abandonment of express essential terms (e.g. price, quantity) is inadmissible, even under the UCC.  Parties must opt in to allowing extrinsic evidence, not opt out.

· Reasonable approach is to assume that specifications in price and quantity are intended to be observed by the parties.

· Facts

· Southern contracted to sell “approximately 70k cubic yards” of concrete to Mableton at a price of $19.60 per cubic yard for a specified period, but only ordered 12,542 cubic yards of concrete (that was all it needed).  The contract included a merger clause reading “no conditions which are not incorporated into this contract will be recognized.”  Southern sued.  Mableton claimed that it was understood that the quantity stipulated in the contract was not mandatory on either party, and that both quantity and price were understood to be subject to negotiation, based on trade custom.

· Holding

· Extrinsic evidence not allowed in.

	UNIT V

Determining Breach:  Has the Contract been Performed?


I. Standards of Performance

· Perfect Tender – R2 § 235

· For sales of goods, the “perfect tender” rule applies - UCC § 2-601

· A buyer of goods can reject the goods (and thereby avoid having to pay) for any defect, however minor.

· Substantial Performance – R2 § 241

· Applies to service and construction contracts as a default rule (according to Cardozo)

· Embodies a standard, rather than a bright-line rule

· Permits a party to withhold his own performance only when the defect materially impairs the essence of what was contracted for.

· Promisee is required to return performance if the promisor has provided a “substantial performance” together with damages for any unsubstantial omission.

· Deals with the “harshness or oppression” in applying perfect tender to some contracts that Cardozo mentions in Jacob & Youngs.

II. Breach of Performance

· Types of Breach

· Total and Material

· Promisee may Withhold performance,

· Terminate, or

· Claim full damages for breach

· Material but Partial:(still the possibility of a cure)

· Promisee may Suspend performance,

· Await Cure, or

· Claim compensation for any loss suffered

· Not Material (Substantial Performance)

· Promisee may claim compensation for any loss suffered.

· Factors in determining materiality of breach - R2 § 241

· Extent to which the injured party will be deprive of the benefit reasonably expected;

· Extent to which injured party can be adequately compensated for the part of the benefit of which they will be deprived;

· Extent to which the party failing to perform or to offer to perform will suffer forfeiture.

· Likelihood that the party failing to perform or to offer to perform will cure his failure, taking account of all the circumstances including any reasonable assurances.

III. Substantial Performance

· Elements

(1) Contractor must have in good faith intended to comply with the contract, and

(2) Defects are not pervasive, and

(3) Defects do not constitute a deviation from the general plan, and

(4) Defects are not so essential that the object of the contract can't be accomplished by remedying them

· Jacob & Youngs v. Kent (N.Y. 1921)

· Cardozo:  Question is whether promises are Independent or Dependent.  Innocent and Trivial deviations from contractual details suggest independent promises.

· Weigh factors:

· (1) Purpose to be served

· (2) Desire to be gratified

· (3) Excuse for deviation from the letter

· (4) Cruelty of forced adherence.

· Facts

· J&Y built a house for Kent, who requested that Reading pipe be used throughout the plumbing.  Some of the pipe used ended up not being Reading.  The architect requested that the pipe be replaced, which meant the demolition of several parts of the house.  Instead, J&Y left it untouched and asked for a certificate that final payment was due.  When refused, they sued.

· Holding

· Substantial performance would mean Kent was obligated to pay; new trial ordered to determine if pipes were comparable.

· O.W. Grun Roofing and Construction CO. v. Cope (Tex. 1975)

· A contractor who tenders a performance so deficient that it can be remedied only by completely redoing the work has not, as a matter of law, substantially performed their contract.

· Substantial performance (“Innocent and Trivial”) elements:

(1) Contractor must have in good faith intended to comply with the contract,

(2) defects are not pervasive

(3) defects do not constitute a deviation from the general plan,

(4) defects are not so essential that the object of the contract can't be accomplished by remedying them

· Facts

· The Copes contracted Grun to replace their roof with “russet glow” shingles, which the defendant Grun acknowledged included an obligation to install a roof of uniform color.  The roof came out streaky due to mismatched shingles.  An expert testified that the only way to achieve a uniform roof now would be to replace the whole roof again.

· Holding

· No substantial performance; material breach.

· Haymore v. Levinson (Utah 1958)

· Substantial completion of construction contracts is evaluated on an objective standard, even if there is language suggesting a subjective interpretation.  Perfect tender would allow buyers to chisel.

· 2 types of “satisfaction” cases

(1) (1) Undertaking is to do something in which pleasing personal taste is of predominant importance. (Party is sole judge)

(2) (2) “Satisfaction” is as to operative fitness, mechanical utility, or structural completion. (Objective standard applies).

· Facts

· The Levinsons contracted to buy a house from Haymore, and put $3k of the price in escrow until there had been “satisfactory completion” of work on the house.  When Haymore finished the work (after the Levinsons moved in), he requested the release of the $3k, but the Levinsons refused until additional work was done, saying they were not “satisfied.”  Haymore completed the Levinsons' second list of tasks, at which point they again said they were not “satisfied.”

· Holding

· Ambiguous terms shouldn't allow chiseling; there was substantial performance (objectively).

	UNIT VI

Excuses for Nonperformance


I. Was there Mistake?

A. Mistake:  A basic assumption of the contract that is not in accord with the facts at the time of contract – R2 § 151

· Classification

· Mutual: Parties are mistaken about the same thing. - R2 § 152

· Unilateral: One party is mistaken about a material fact; the other is not – R2 § 153

B. Questions

1. Was there an erroneous belief as to a material fact at the time the K was formed?

2. Was it a basic assumption (Would the K have been formed if the truth were known?)

3. Would it have a material effect on the exchange?

4. Was the risk of mistake implicitly/explicitly allocated to one of the parties?

5. For Unilateral Mistake Only: Do the equities favor relief?  (unconscionability or knowledge by other party of mistake?)

C. Was the Risk Allocated by the Parties? - key question

· Mistake only voids contracts when the risk of mistake has not been allocated.  Risk can be allocated:– R2 § 154

(a) Explicitly by the parties, or – 154(a)

(b) Implicitly if the the party knows that he has limited knowledge about the facts relating to the mistake, but treats is knowledge as sufficient, or - 154(b)

(c) by the court  on the ground that it is reasonable to do so. - 154(c)

· Foreseeability implicates Risk!!

· Coase’s Theorem: because transaction costs always exist, the rule of law matters a lot.

· When parties bargain with one another in a Gillette world with no transaction costs, the default rule of law is irrelevant; they will place loss on the party in the best position to avoid it because it will give the optimal price.

· Because transaction costs exist, the rule of law matters.

D. Mutual Mistake?

· Contracts are voidable by the adversely affected party when there is a mistake by both parties as to a material term in the contract at the time they contracted. - R2 § 152

· Efficient risk allocation is really doing the work (Gillette)

· Who would the parties have allocated the risk to if they had bargained ex ante?

· Party who was better positioned to avoid the risk more cheaply.

· Sherwood v. Walker (Mich. 1887)

· Rule

· When there is a mutual mistake that goes to the substance (rather than quality – different value alone is not enough) of the contract, mistake excuses performance.

· Majority Says:  A fertile cow is a different animal from a barren cow, therefore substantive difference.

· Dissent says:  The parties were speculating on whether the cow was barren or not, and the sellers got it wrong.

· Facts

· Walker contracted to sell a cow to Sherwood; both understood it to be infertile.  They exchanged a written agreement confirming the sale of the cow for $80, apparently for use as beef.  Sherwood refused to deliver the cow or take Walker's money after they discovered that the cow was fertile after all (and therefore worth between $750 and $1000), and Sherwood sued to enforce the contract.  Walker argued that the contract was void, as both parties were talking about something that didn't actually exist at the time of contract.

· Holding

· Mutual mistake voids contract; Walker keeps their cow.

· Notes

· Could also be characterized as unilateral mistake: Walker was wrong, while Sherwood was gambling that the cow was fertile.  Dissent characterizes this as speculation.

· Gillette thinks dissent was correct: risk would have been allocated to the seller if the parties had bargained (Vanessa principle)

· The seller is better positioned to determine whether the cow was fertile (lowest-cost avoider) – the seller has more information about the risk, so can take the risk with more chance of an accurate guess.

E. Unilateral Mistake?

· Contracts are only voidable under a unilateral mistake if enforcement would be unconscionable or the other party knew that the mistake was being made. - R2 § 153

· A party cannot enforce a contract to which he knows the other party did not in fact agree.

· Efficient Risk Allocation is really doing the work again (Gillette)

· Allocate risk to the lowest-cost avoider.

· Anderson Bros. Corp. v. O'Meara (5th Cir. 1972)

· For unilateral mistake to void a contract, reasonable care must have been taken by the mistaken party in order to learn the facts (also, other party can't know)

· Facts

· Anderson built a trench-digging dredge that they didn't end up using, so they put it up for sale.  O'Meara bought it for the purpose of digging offshore canals, which it though the dredge could do.  Anderson thought the dredge could do whatever O'Meara needed it for.

· Holding

· Contract is not void; no unilateral mistake with knowledge.

· Notes

· Gillette's Efficient Risk Allocation/Lowest Cost Avoider

· Could be reclassified as Mutual Mistake about “usefulness of the dredge to buyer” - both were mistaken.

· Instead, Gillette says buyer would be better positioned to determine the appropriateness of the dredge for its purpose, so risk should be allocated to buyer.  Court got this one right.

· Irmen v. Wrzesinski (Ill. Cir. Ct. 1990) – Parties settled; illustrative case only

· Traditionally, a party with superior information has no duty to disclose that superior information.  However, contracts can be rescinded when one party knew that the other was operating under a mistaken belief.

· Facts

· A collector bought a Nolan Ryan rookie card for $12 instead of $1200 based on a clerk's error.

· Provides an example of the interaction between unilateral mistake and disclosure.

· Clerical Mistakes

· Generally, courts apply the same basic test for mistake in the clerical drafting context that they would apply to unilateral mistakes in any other context:

· (1) mistake relates to a material feature of the contract;

· (2) must have occurred despite the exercise of reasonable care;

· (3) the other party must be placed in the position it was in before the contract was made.

· Mistake in Transmission

· If there is a mistake due to transmission (e.g. telegraph operator types in the wrong number), the common law rule holds that the party who selected and used the method of communication bears the cost of a mistake.

· If, however, the party receiving knows or should know that a mistake was made, the liability shifts to them.

II. Is the Contract Impracticable? Due to post-formulation event (R2 § 261)


Courts are generally reluctant to excuse a contract for this; interferes with contract

A. Impossibility (nonexistence of a thing)

· If the existence of a thing is necessary for performance of a specific duty, a basic assumption of the contract is that it will not be destroyed or fail to come into existence. - R2 § 263

· Gillette:  Impossibility doctrine is really about to which of the parties the risk of unforeseen events should have been allocated.

· Taylor v. Caldwell gives a rule that incentivizes that the party with the private information to share that information so that they insure for the right amount.

· Taylor v. Caldwell (Eng. Rep. 1863)

· General rule of law

· If you enter into a contract to do a thing, the party must perform or pay damages for not doing so, even if performance has become unexpectedly burdensome or impossible.

· Basic assumption about existence of a thing

· If the continued existence of a thing is an underlying assumption of the contract and the risk of it materializing was not contemplated/allocated its destruction voids the contract.

· Facts

· Taylor contracted with Caldwell to rent the Surrey Gardens and Music Hall for four days to hold concerts.  The existence of the Music Hall, in a state fit for a concert, was essential for the fulfillment of the contract.  On the day before the first concert, the Music Hall burned down.   The parties had not made any express allocations of this risk in the contract.

· Holding

· Contract voided by destruction of music hall.

· Notes

· Risk lies where it falls.  Effective result is that the risk has been allocated to the renter/promoter.

· Gillette Efficient Rule:  incentivizes renter to insure for the amount the rental is worth (they know better – lowest-cost avoider).

B. Impracticability (too costly to complete)

· R2 §261: If after a contract is formed, a supervening event occurs (the non-occurrence of which was a basic assumption of the contract) and it was not caused by party seeking excuse, duty to perform is ended. 

· A seller must employ all measures to ensure that his supply does not fail; must have good faith in this.

· Test for Impracticability (from Transatlantic)

(1)  An unexpected contingency must have occurred;

(2) The risk of the unexpected occurrence must not have been allocated by agreement or custom (proof may be expressed in or implied from the agreement, but may also be found in the surrounding circumstances (including custom and trade usage).

(3) Occurrence of the contingency must have rendered performance commercially impracticable.

· Would the parties still have entered into the contract at all given these circumstances?

· Allocation of Risk: Was the risk foreseeable/likely enough to be worth dickering over?

· Courts are concerned with holding parties liable for things that fall outside the scope of their promises

· Transatlantic Financing Corp. v. United States (D.C. Cir. 1966)

· Three-part test for impracticability (see above)

· Commercial impracticability requires more than mere decrease in profits/increase in price.

· Facts

·  U.S. contracted Transatlantic to carry a shipment of wheat to a port in Iran.  The contract did not stipulate the route to be taken, but the customary route was through Suez Canal.  During the Suez Canal closure, the ship was forced to reroute around the cape of good hope, a longer and more costly journey. Transatlantic performed, then sued for additional costs under quantum meruit.

· Holding

· Contract binding; US doesn't have to pay anything more.

· Notes

· Foreseeability could go either way, depending on how broadly it is framed, so factor (3) in the test is doing the work.

· UCC § 2-615 Test used in Eastern Airlines (same concept as R2 test)

(1) a failure of a pre-supposed condition, 

(2) which was an underlying assumption of the contact, 

(3) which failure was unforeseeable, and 

(4) the risk of which was not specifically allocated to the complaining party.

· Eastern Airlines v. Gulf (S.D. Fla. 1975)

· Another example of broad vs. narrow framing of “foreseeability.”

· If a contingency is foreseeable, it can't be used as an excuse under 2-615.

· Facts

· As above, oil prices are pegged to domestic index; index price is locked artificially low, and Gulf wants to get out of the deal.

· Holding

· Contract still binding; no excuse based on impracticability.

· ALCOA v. Essex Group (W.D. Pa. 1980)

· If you are generally a profitable company, but these conditions would have more severe consequences than you could have anticipated, you are excused.

· Facts

· ALCOA contracted to convert alumina into aluminum for Essex.  The contract specified amounts, where the work was to take place, and that it was to run until the end of 1983, at which point Essex had the option to extend to 1988.  The prices were pegged in part to a cost index.  After the oil shock, ALCOA's energy costs dramatically increased, rising “unforeseeably” beyond the indexed increase in contact price.  ALCOA sought bases including commercial impracticability.

· Holding

· ALCOA entitled to modification under impracticability.

· Notes

· Gillette's risk allocation:  Risk should have been allocated to ALCOA, who presumably would maintain a portfolio of contracts reflecting different contingencies.

III. Is there Frustration of Purpose?

A. What was the purpose of the contract?

· Frustration occurs when the express or implied purpose of the contract can't be attained even by performance.

· “Where, after a contract is made, a party's principal purpose is substantially frustrated without his fault by the occurrence of an event the non-occurrence of which was a basic assumption on which the contract was made, his remaining duties to render performance are discharged, unless the language or circumstances indicate the contrary.”  R2 § 265

· Krell v. Henry (King's Bench 1903)

· Determine implied, mutually-understood conditions of contract:

· What was the substance of the contract?

· Is the existence of a particular state of things required for that substantial purpose?

· Facts

· Henry contracted to rent a flat from Krell on a specific day in order to view the procession for the King's coronation, and paid a £25 deposit.  The parade was postponed due to the King's illness, and Henry refused to pay the remaining £50 balance on the rental.  Krell sued Henry for the rest.  Henry counter-claimed to recover his deposit.

· Holding

· Performance is excused.

B. Was risk of the contingency allocated? (foreseeability inquiry)

· The contingency must not have been foreseeable (meaning so remote as to not warrant dickering) – Lloyd v. Murphy inquiry

· Was the event of a character that the contract would not reasonably have been made without it?

· Analysis is much like that for impracticability: find out if the supervening event was one contemplated by the parties.  If so, risk lies where it falls.

· Speculators do not get the benefit of Frustration of Purpose

· Foreseeability speaks to speculation:  More remote risks won't be negotiated, and it is less likely that the parties will be gambling on their occurrence.

C. Was the contract's purpose actually frustrated?

· Value of Counterperformance must be destroyed.

· Attaining less profit is not sufficient.

· Lloyd v. Murphy (Cal. 1944)

· The promisor seeking to excuse himself under frustration must prove that the risk of the frustrating event was not reasonably foreseeable and that the value of counterperformance is destroyed.

· If foreseeable, the court can assume that risk was allocated by the parties when they formed the contract.

· Attaining less profit 

· Facts

· Lloyd leased Murphy a lot “for the sole purpose of” displaying and selling new cars for a five year term.  Soon after, the government restricted selling new cars because of WWII.  When Murphy explained the effect of the restrictions to Lloyd, Lloyd waived the “no sublet” clause in the lease, but Murphy vacated the premises and gave oral and written notice of repudiation of the lease.  Lloyd rented out the property to other tenants to mitigate damages, and sued Murphy for unpaid rent.

· Holding

· No excuse; Murphy still obligated under the original contract.

	UNIT VI

Remedies for Breach


Purposes of Damages – R2 § 344

(a) Expectation interests: interest in having the benefit of the bargain by being put in as good a position as he wold have held had the K been performed.

(b) Reliance interest: interest in being reimbursed for losses caused by reliance by being put in the position he would have occupied had the K not been made.

(c) Restitution interest: interest in having any benefit restored that he conferred on the other party.

Remedies Available – R2 § 345

(a) Award of money due under the contract as damages. (Expectancy/Reliance)

(b) Specific performance or injunction of non-performance. (Specific Performance)

(c) Restoration of a specific thing to prevent unjust enrichment (Restitution)

(d) Award of money to prevent unjust enrichment

(e) Declaring the rights of the parties

(f) Enforcing an arbitration award.

Efficient Breach Theory

I. Specific Performance (exceptional)

A. At Common Law 

· Available at the court's discretion when it will “best effectuate the purposes” of the contract. - R2 § 358

· Limited to situations in which damages are inadequate to protect the expectation interest, based on:- R2 §§ 359, 360

1. Difficulty of proving value (tracks to UCC “unique”)

2. Difficulty of procuring suitable substitute performance (tracks to UCC “other proper circumstances”)

3. Likelihood that a damage award could not be collected (tracks to UCC “other proper circumstances”?)

· Service Contracts are rarely enforced with specific performance (reeks of indentured servitude)

· Beverly Glen Music v. Warner Comm's.

· Specific performance rarely ordered for service contracts.

· A singer, breached her contract with Beverly Glen and signed with Warner.  The court rejected specific performance, and said it would not issue an order that added nothing to Beverly Glen's recovery but served to deprive Baker of her livelihood, rejecting requests for injunctions.

· Marketing Contracts

B. UCC (Sale of Goods)

· Available when the goods are unique, or in “Other proper circumstances.” - UCC 2-716(1)

1. “Other Proper Circumstances”

· Available when a good is not technically “unique” if a replacement can't be obtained except at considerable expense, trouble, or loss.

· Sedmak v. Charlie's Chevrolet, Inc. (Mo. Ct. App. 1981)

· Goods that “can not be obtained except at considerable expense,” even if 6000 of them exist, can be grounds for specific performance.  Blatant strategic behavior by buyer.

· Facts

· The Sedmarks put down a $500 deposit on a limited edition Corvette with Charlie's, requesting specific changes to the options.  The value rose, and he refused to sell to them for the manufacturer's retail price.  6000 of the cars were produced, but one 1 was given to each dealer, so they were very difficult to obtain.

· Holding

· Specific performance decreed.

· Not appropriate where damages are recoverable and adequate.

· Klein v. PepsiCo, Inc. (4th Cir. 1988)

· Mere increase in the cost of a replacement does not merit specific performance.  Combination of the purpose (just needs a jet, ease of acquisition (able to acquire/bid on several others), and lack of strategic behavior.

· Facts

· UJS and PepsiCo bargained for a G-II jet for resale to Klein (subject to inspection).  Inspection revealed $25-28k repairs were needed; PepsiCo withdrew the sale on the day it was to be accepted.  There were only 3 comparable aircraft on the market at the time, but UJS put in bids on two after PepsiCo withdrew.

· Holding

· No specific performance; remanded for damages trial.

· Court can order payment of proceeds from third-party sale (at time of breach) if specific performance is impossible because the good has already been sold. 

· Bander v. Grossman

· Defendant failed to deliver an Aston Martin (contract price was $40k; market price at breach was $60k).  He later sold the car for $225k, but the court awarded $20k (difference between K price and price at breach).  Court held that Aston Martins were traded frequently enough that the buyer could've obtained one with $60k at the time of breach.

II. Expectation Damages (default remedy)

A. General Rule

· What goes into Expectation damages?

· Expectancy: value of the benefit to the non-breaching party had the K been performed.

· Reliance: reimbursement for foreseeable or ascertainable reliance costs incurred in performing or making necessary arrangements for performance. - R2 § 349

· Restitution: value of any benefit conferred on the breaching party  (to avoid unjust enrichment)

· Calculating Damages – R2 § 346, 350

· Value of performance + Other loss – Avoided costs of performance – Avoided/avoidable loss

B. Exceptions

i. Foreseeability – R2 § 351

· Only reasonably foreseeable risks are recoverable unless the knowledgeable party announces unforeseeable consequences that most people don't suffer.

· Hadley v. Baxendale (1854)

· Damages should reflect “fairly and reasonably” foreseeable consequences of breach ex ante. (Reflects risk allocation at bargaining – party with idiosyncratic situation is the cheapest risk avoider).

· Facts

· Hadley's mill crank broke, and Hadley hired Baxendale to ship it overnight to be repaired.  The shipment was delayed (breach), and the mill was closed for several days.  Hadley sued for lost profits.

· Hadley's servant told Baxendale's clerk that that mill was stopped and that the crank must be sent as quickly as possible.

· Holding

· New trial; jury should not have taken unforeseeable, unannounced lost profits into account.

· Rental Value is foreseeable (“use” value)

· Hector Martinez  v. Southern Pacific Transportation Co. (5th cir. 1979)

· When a machine has a (evident) “use value”, it is foreseeable that deprivation of its use for longer than anticipated will cause a loss of rental value or interest value during the delay.

ii. Uncertainty – R2 § 352

· Speculative/uncertain damages are not compensable.

· Freund v. Washington Square Press, Inc. (N.Y. 1974)

· Highly speculative or uncertain expectancy damages are not grounds for monetary awards.

· Court assumes that Freund can make the royalties by going to a different publisher; if he loses royalties, he probably wasn't going to get them anyway.

· Facts

· Freund entered into a publishing contract in which he gave WSP exclusive rights to publish and sell his book if it didn't terminate the agreement within 60 days of receipt of his manuscript.  WSP merged with another publisher after paying Freund his advance, and refused to publish the book (after the 60-day mark).  Freund sued for specific performance, but the trial court awarded the costs of publishing in hardcover ($10k)

· Holding

· Award reduced to nominal damages.  Restitution interest satisfied by return of manuscript; expectancy damages in royalties too uncertain/speculative to be awarded, and cost of publishing was the cost to WSP of conferring royalty benefits on Freund.

iii. Diminution-in-value test (“economic waste” situations)

· Understand the deal and its key functions: was it for performance of the service, or the value of the object had service been performed?

· When the performance seems incidental to the core goal of the contract, diminution-in-value may suffice. (essentially lost profit).

· Jacob & Youngs v. Kent (N.Y. 1921)

· Economic waste 

· American Standard, Inc. v. Schectman (N.Y. App. Div. 1981)

· Gillette:  Decided incorrectly; this was speculation on the value of the land (clearly for resale).

· Damages are the cost of completion (rather than diminution-in-value) if the bargain was for performance (rather than the value of the condition).

· Facts

· AS contracted with Schectman to sell buildings and equipment from their plant for $275k with re-grading of the land. The land was not re-graded to the specified degree (and would cost $90k to complete).  The difference in market value of graded/ungraded land was only $3k.

· Holding

· The bargain was for re-graded land, not land of the value of re-graded land.

· When there is evidence of idiosyncratic value, the cost of completion may have been bargained for/incorporated into the price (and should be awarded).

· Peevyhouse v. Garland Coal & Mining Co. (Okla. 1962)

· Gillette:  Decided incorrectly; this was an actual bargain for performance and would have been reflected in the bargained-for royalties.

· Where cost of performance is grossly disproportionate to the diminution in market value (thus, completion would cause great economic waste), and performance itself is not a key function of the contract, diminution-in-value damages can be awarded.

· Facts

· The Peevyhouses contracted leased their farm to Garland for strip-mining, with a clause that requiring Garland to restore the land after (would cost $29,000).  The difference in land value was only $300.  Garland failed to carry out the remedial work, and the Peevyhouses sued.

· Holding

· Key function of the contract was to extract the coal and make money in royalties/profits for both parties.

C. Duty to Mitigate  – R2 § 350; UCC 2-708

· General Rule

· Damages are not recoverable for loss that the injured party could have avoided (usually by resale) without undue risk, burden, or humiliation.

· Injured Parties are not precluded from recovery if they make reasonable but unsuccessful attempts to avoid loss.

· A party can not recover for costs needlessly incurred.

· Rockingham County v. Luten Bridge Co. (4th Cir. 1929)

· A party cannot continue to perform after notice of repudiation and recover damages for that performance.  They only recover for costs incurred to date of repudiation and lost profits.

· Facts

· Rockingham hired Luten to build a bridge, changed their minds and informed Luten after it had incurred $1900 in costs.  Luten continued to build the bridge after repudiation, and sued for full costs ($18k).

· Holding

· Reversed and remanded; measure of damages should only cover expenses through the date of repudiation, plus lost profits.

· Mitigation does not require acceptance of “different” or “inferior” substitute offers 

· [Creates ugly class-based distributive consequences.  Less-educated people have less ability to escape mitigation; specialists can refuse most possibilities.]

· Parker v. 20th Century Fox (Cal. 1970)

· “Different or inferior” substitute, usually factual Q for jury, need not be accepted in mitigation.

· Facts

· Shirley MacLaine contracted to perform in a musical, filmed in CA (to be available for use in the film during the period).  Fox cancelled the production, but offered her a role in a Western in Australia for the same price.  She refused and sued for breach on the first contract.  Fox argued that she failed to mitigate by accepting.

· Holding

· Summary judgment reversed; remanded to determine if they were equivalent.

· Gillette says this was bad lawyering; her contract allowed her to be paid whether the movie was shot or not. Should be suing for that breach, not failure to make the movie.

· Vanessa Principle:

· Both parties would have bargained ex ante to minimize the consequences of breach.

· Exception:  Lost-Volume Sellers – UCC 2-708(2); R2 § 347 comment f; §350 comment d

· Requirements - Diasonics

· (1) Capacity to make the additional sale

· (2) It would have been profitable to make the additional sale

· (3) Probably would have made the sale even absent the breach (buyer resale serves different market than seller original sale)

· R.E. Davis v. Diasonics, Inc. (7th Cir. 1987)

· UCC Case: Lost volume sellers must establish that they had the capacity to produce the breached unit in addition to the unit resold, and that it would have been profitable to do so.

· Facts

· Davis contracted to buy a piece of medical equipment from Diasonics and put down a $300k deposit.  Davis breached, Diasonics resold the equipment, and Davis sued for restitution of the $300k deposit under UCC 2-708(2).  Diasonics argued that it would have made the resale anyway, so was entitled to the lost profit from one sale. 2-708(2)(b).

· Holding

· Remanded to determine whether it would have been profitable.

· Rodriguez v. Learjet (Kan. App. 1997)

· Application of Diasonics 3-prong test.

· Facts

· Rodriguez breached his contract with Learjet for a jet after putting down a $250k deposit.  Learjet resold the jet in question for more profit than they had expected from the original sale.  Rodriguez sued for restitution of the deposit, saying there was no loss (liquidated damages clause would not be enforceable).

· Holding

· Enforceable; sufficient evidence of capacity and profitability presented.

III. Liquidated Damages

A. Rule – R2 § 356

· Liquidated Damages clauses are enforceable except when they are so unreasonably large as to be penalties.

B. Penalties

· Penalty clauses can be identified by: - Carborundum

· Specifying a single sum in damages for breaches of different gravities

· Not reflecting a reasonable effort to estimate damages

· Exceeding the actual damages likely to be inflicted by a minor breach.

· Lake River v. Carborundum (7th Cir. 1985) 

· Posner: Penalty vs. liquidated damages is a question of law; determined by looking at factors (above).

· Penalty clauses discourage efficient breach (though parties will just refuse to add it to their contract if they think the costs outweigh the benefits). 

· Facts

· Carborundum hired Lake River to bag and ship its Ferro Carbo, with a liquidated damages clause stating a minimum quantity to be sent by Carborundum, and providing that Lake River could invoice for the amount under that minimum.  Carborundum only sent half, and Lake River tried to recover remaining $241k, though it had incurred no costs, as it had not had to bag anything more.

· Holding

· Invalid; penalty clause.
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