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CONTRACTS OUTLINE

DOES UCC APPLY?—

· §2-105: (1)“Goods means all things which are moveable […] at the time of identification to contract for sale…” + Software

A Contract requires:

1) Parties capable of manifesting consent
2) Clear manifestations of assent
3) Consideration
4) Mutuality (for bilateral K’s only)
· Is there Definiteness? (Sun Remington Paper)
· Key terms sorted out (Texaco v. Pennzoil)?
· How can each party breach? (Requirements K w/no exclusivity clause).
· What was the key purpose of the K for each party?
· Statute of Frauds? 

· Unilateral or bi-lateral?  

Offer:

· Is it an offer or an advertisement (Nebraska Seed Co.)?  A solicitation for an offer? (Restatement 26)
· In the circumstances, can it reasonably be viewed as an offer (Embry v. Hargadine, McKittrick Dry Goods/Leonard v. Pepsico)(Restatement 24)?
· Agreement to agree?  (Empro v. Ball-co)
· All essential terms agreed to? (Texaco v. Pennzoil—4 part test)
Acceptance:

· Was offer revoked before acceptance (Dickinson v. Dodd).  Has there been a “reasonable lapse of time?” (Restatement 42)

· Was the acceptance equivocal (Ardente v. Horan) and therefore a counteroffer?

· Is it reasonable for offeree to subjectively think of it as an offer (Leonardo, Embro)?

· How did it invite acceptance?  Through performance (rest. 45) or through performance or a promise (Rest. 32/62 DEFAULT RULE)

· Did offer require notification of acceptance or not (Carbolic Smoke Ball).

· Was acceptance unambiguous (White v. Corlies & Tifft)?  

1) Was it reasonably designed for offeror to know?  

2) Was the performance a clear sign of acceptance?

· Was it accepted by silence (Rest. 69/Hobbes)—Offeror made that option clear and benefit accrued to offeree--

Defenses:
1) Duress (lack of “free will”)-especially in modifications (Loral v. Austin)

2) Mutual Mistake (ask: to whom was risk allocated) (Nester v. Michicigan…)

3) Failure of a mutual assumption (To whom was risk allocated?)

4) Frustration of Purpose (Henry v. Krell)

5) Impracticability (Under UCC “Impracticable” not “impossible”) (Taylor v. Caldwell)
6) Undo Influence (Two sides: over persuasion and compromised state) (Ordorizzi)

7) Unconscionable (Williams v. Walker-Thomas Furniture)

Accepted Terms:
1) When was time of acceptance?  When were essential terms hammered out (Step-Saver v. Wyse
2) Was it clear that party would not proceed without addition of terms (Step-Saver)?

3) Does Hill Or Klocek apply?  Hill: Vendor master of offer decides that offer accepted at home through keeping it longer than thirty days having had chance to read and accept terms through silence.  Klocek: Vendor solicits and offer and accepts customer’s offer w/out making it clear that acceptance is conditioned on terms inside.  

4) Did Vendor propose that K be formed at home through silent acceptance of the good (ProCD)?

5) Is there notice (Ticketmaster; Carnival Cruise)?

a. Easterbrook in Hill: Everyone knows…

Ambiguity:

1) Did one side have reason to know of the other’s mistake? 
2) Was risk allocated?
3) Was it immaterial (Raffles)?
4) Was it between people w/a common trade language (Weinberg v. Edelstein)?
5) Course of performance helpful?
6) Did both parties mean same thing?  Then subjective meaning applies.
a. From Specific to General: Express terms, course of performance, course of dealings, trade usage IN THAT ORDER
7) Is one side’s interpretation reasonable and the other not (Frigaliment)?  Then Reasonable side wins.
a. Penalize, majoritarian, literal, tailoring
Empty Terms: 

1) Is there a possibility for cure by concession? (Sun Printing)

2) How many different possible Ks are there (Sun Printing v. Remington Paper).

3) Some ambiguity but “enough there” (Texaco v. Pennzoil).  UCC-Pro-K

1. Is the empty term implied (Wood v. Lucy)?—Be careful: it must be “too obvious for words”

Consideration: 

1) Was it bargained for? Is the consideration required for by offeror and not gratuitous?  (In Otterbein, promise to “pay debt” didn’t induce offer)

2) Is there “mutuality?” (Eastern Airlines)

3) Is there limitations on one party? (Lady Lucy)

4) Is there forbearance (Hamer v. Sidway/Dyer v. National By-Products, Inc)?

5) Was the consideration after the act (Moore v. Elmer/Mills v. Wyman)?

6) Was there a tacit agreement beforehand (Webb v. McGowin)?

7) Was there a HUGE benefit before promise (Webb v. McGowin)?

8) Is it inadequate (Schnell v. Nell)?

9) Did it have no value (Newman v. Snell)?  

a. But subjective value?

Option Contract

1) Is it CL…does it have consideration (Rest. 25?)
a. Does this make sense if you want someone to invest research or something before they potentially buy?
2) Is it signed, w/fair and reasonable proposed terms and time?  (Rest. 87)—then nominal consideration is acceptable at CL
3) UCC??...no consideration necessary if between merchants and signed (2-205)
Modification:

1) Was there more work as consideration? (Alaska Packers—pre-existing duty rule)
2) Duty had not already been assumed (Stilk v. Myrick)?
3) Is there additional work or unanticipated/therefore unbargainged for/not priced into K stuff that came up (Brian Construction and Development Co.)?
--NO K?

Equitable Doctrines:


Promissory Estopel:

1) Could offer have reasonably expected reliance? (Rickets v. Scothorn; Feinberg v. Feifer)
2) Was it foreseeable that offer/promise would induce some forbearance or action? (Drennan)
3) Was reliance reasonable? (Alden v. Presley)
4) Was it detrimental? (Goodman v. Dicker)
5) Can injustice be prevented anyway? (Cowles/Goodman/Feifer)
6) Was it a promise or “mere puffery” (Ypsilanti)?
Parol Evidence Rule Stages of Evaluation:

1) Extrinsic evidence always welcome to determine level of integration (judge)

a. Document on its own can’t solely determine level of integration (Rest. 210 comment (b))/Rest. 214 says prior agreements are evidence as to integration (Brown v. Oliver—partial integration K)

2) UCC 2-202 rejects presumption of integration: oral agreement excluded only if it “certainly”( as opposed to “naturally” or “reasonably”) been in the K; UCC very pro-Parol Evidence—maybe even eliminates rule

3) UCC 2-202(a) even allows Parole Evidence As to business norms in a dispute over a completely integrated agreement

4) Judge decides whether a K is “reasonably susceptible” to meaning alleged by parol evidene and applies accordingly/presents to jury

5) Inconsistent prior agreements are discharged (Rest. 213)

6) Prior “consistent terms” (Rest. 216) excluded for a fully integrated agreement

7) Partially integrated agreement if:

I. Additional consideration paid for other terms or,

II. Would ordinarily be omitted under the circumstances

Implied Covenants (Be Careful!):

1) Did it increase the overall size of the pie? 

2) Did pie stay the same but increased lessors share at lessees expense (Goldberg)?

3) Burden on the lessor to prove that rent was below market value and that percentage of sales was therefore implied covenant-creating (Stop and Shop).

Warranties:

1) UCC Implied: Merchantability (pass without objection in the trade) and Fitness for Purpose
2) “Basis for the bargain” in restatement talk
3) If buyer did not state purpose, did 
a. seller have reason to know of particular purpose?
b. Buyer rely upon seller’s skill or judgment?
4) Is it an affirmation by the seller about the goods that becomes a basis for the bargain?

5) Express warranty not denied by “as is” clause?
Policy: Default warranties save Transaction Costs; clearly allocate risks
Substantial Performance:

1) Is it a material breach (Bowen)?

a. Ask: What was the purpose of the K? That’s the material substance

2) Or immaterial (Jacobs v. Youngs/ Peevyhouse)?

3) Is it just a good faith holding of small amounts (Lane)?

4) Were there idiosyncratic values? (Groves v. John Wunder Co.)?

a. If So, then include them in the calculus:

i. Value if as K’d for MINUS present value
5) If UCC, did seller have a chance to cure? (Ramirez)

6) Didn’t exercise option to complain but can still sue for damages?

7) Is there an idiosyncratic value (Peevyhouse/Groves)?

8) Is cost of completion disproportionate to probable loss? (Rest. 348)
Anticipatory Repudiation:
1) Is there a definite and unequivocal manifestation from other party that they will breach? (Harrel v. Sea Colony)

2) Are the grounds for insecurity reasonable enough to demand reassurance? (Scott)

3) Is the demand for reassurance clear and conveyed properly? (Scott v. Crown)

4) Does lack of response to demand for reassurance constitute repudiation (Lane)?

Statute of Frauds:

1) More than $500, more than one year, marriage, land
2) Was it admitted? (Riley could have argued)?
3) Can PE take it out to protect reliance (Boone v. Coe could have)?
4) Is it a specially manufactured good that can’t be sold to others in the ordinary course of business?
Principles of Enforceability: 


--Will: Promisor has willed or “freely chosen” to be bound and therefore must be bound


--Reliance: protect promisee’s reasonable reliance


--Restitution: Disgorge “unjust enrichment,” unjust because based on breached promise—extension of reliance b/c “gain has resulted from reliance of promisee”


Efficiency principle: does enforcement create efficiency and increase the size of the pie?


Substantive fairness—“shock the conscience” unenforceable


Bargained for: create line-clear that promise existed

Misrepresentation

1) Was it a material inducement? (Halpert v. Rosenthal)?
2) Was it an honest mistake of offeror at time of K, not fraud? (Halpert)
a. Cure is recission and restitution

3) Was it “Opinion” or “Fact”
a. Market value statements usually “fact”
b. If it is idiosyncratic value then its “opinion”
c. Seller in position of special knowledge? (Boynton, allegedly)
d. Fiduciary responsibility? (Vokes)
Duress

1) Offer or threat? Offer may improve the status quo, whereas threat may fuck it up
2) Does it meet the no reasonable alternatives test? (Austin)
3) Is it clear that conditions are only accepted under duress? (Progressive)
4) Did no duressed party create the lack of free will?
Undo Influene


See Odorizzi

1) Over Persuasion and
2) Weakness of will (fatigue, retarded, drunk, etc.)

Unconscionability


See Williams v. Walker-Thomas Furniture Co.

1) Procedural (asymmetric bargaining power)

2) Substantive (“shock the conscience of the court”)

Mutual Mistake

1) Is it a mutual failure? (Nester)
2) Was K premised on it? (Sherwood…according to the majority)
3) Was one party aware that they didn’t know something? (Then they assume risk: Boynton)—Restatement 154
Unilateral Mistake

1) Did non-adversely affected party know of mistake at time of K? (Cheney)

2) Would enforcement be unconscionable? (Restatement 153)

3) Was risk allocated? (Boynton—because she didn’t research)

Duty to Disclose

1) When necessary to avoid misrepresentation/fraud (restatement 160)
2) To correct basic assumption of other party (bad faith)? Laidlaw
3) Fiduciary/trust? (Vokes)
4) Knows other party is mistaken?
Failure of a Mutual Assumption

1) Is it one party’s fault?

2) Risk allocation?

3) Implicit risk allocation? (Taylor v. Caldwell) (“Implicit understanding that if theater ceases to exist, then no K”)

4) Implied term “too obvious for words?”
5) Force Majeure Clause?

i. Eastern Airlines Test:
1. Failure of presupposed condition

2. Totally unforeseeable

3. Risk not allocated

--If voided K, always mention “windfall rule” but then say its been overruled: remember the case with the Polish Company paying money to a company in England

Frustration of Purpose

1) Change ex ante?  Then it’s a mutual mistake
2) Gov’t regulation, failure to come into existence or destruction? (Rest. 261)

3) Risk allocation?

a. Traynor: Foreseeable implies that risk is allocated to buyer/lessee

DAMAGES

Shaheen v. Knight

Facts: Plaintiff Shaheen paid Dr. Knight to perform a vasectomy solely because he did not want to assume the financial burden of a fifth child.  The operation was performed (with no allegations of malpractice) and a year later Mr. Shaheen’s wife had a fifth trial.  Shaheen sued for breach of contract because Dr. Knight “guaranteed” him successful sterilization. 

Principle: Ruling for the defendant because plaintiff suffered no damages, and instead was blessed with a fifth child.  To refer to children as “damages” would be against the interests of society.

Note: Pennsylvania law’s absence of a “warranty of cure” irrelevant because doctor entered into a separate contract “guaranteeing success.”

· Expectation: (Benefit of the Bargain) Places the promisee in the position she would have been had the promise been performed.—

· Reliance: (As if parties never met) Places the promisee in the position he would have been had the promise not been made.

· Restitution: (disgorge profits) Places the promisor in the position he would have been had the promise not been made.—Or: COMPLETE REWIND

--Non-breaching party can choose between Expectation and Reliance Damanges

LIMITATIONS ON DAMAGES

1) Foreseeability of Harm--Rest. §351 (Hadley v. Baxendale)
2) Certainty of Harm --Rest. §346 (No loss; Shaheen); 349 (Losses would have been incurred if K performed: Mistletoe); 352 (Uncertain profits: Dempsey)

3) Avoidability of Harm--Rest. §350 (waste, duty to mitigated: Rockingham Bridge/Shirley McClaine); UCC §2-718 (Liquidated Damages must be reasonable—Wassenar v. Towne Hotel—if Buyer breaches but overpaid and seller withholds good, buyer is entitled to some restitution); 2-708 (Seller entitled to damages of difference in what he woud’ve gotten and what he did get plus incidental/consequentialLane)--; 2-710 (seller’s incidental damages incurred by stopping delivery, etc.)
Hawkins v. McGee

Facts: Young boy burns hand and doctor offers him contractual guarantee to fix the hand, but ultimately makes the hand worse.  Jury finds for the plaintiff and there is an appeal over how damages should be measured.

Principle: “Expectation” damages should be awarded, i.e. the boy should be compensated for what he expected to receive: a good hand.  Note the contrast with Reliance Damages, which compensate the boy for where he would be had he never entered the contract, and restitution damages. Pain and suffering damages not awarded because defendant agreed to submit himself to the possibility of pain and suffering so as to receive a good hand.

Note: That New Hampshire provides no “warranty of cure” irrelevant because the doctor entered into a separate contract outside of the typical doctor-patient relationship; 

Rest. 347: Expectation damages plus consequential/incidental damages (implied: MINUS any costs that could have been avoided)
McGee v. United States Fidelity & Gauranty [sic] Co.  
Facts: Dr. McGee ultimately settled out of court with Hawkins to compensate the boy for the lack of a good hand and sues his malpractice insurer for failing to compensate him for the payment.

Principle: Insurance company not responsible to cover damages because Dr. McGee engaged in a separate and “special contract”/guarantee not covered by typical medical malpractice insurance.

Restatement 347: 

Injured party has right to damages based on his expectation interest as measured by: a) the loss in the value to him of the other party’s performance caused by its failure or deficiency, b) any other losses, including incidental or consequential (Nurse v. Barnes), loss, c) MINUS costs that can be mitigated.  

Nurse v. Barnes

Fact: Plaintiff agrees to rent a mill (worth 20 pounds per annum) for six months for a fee of ten pounds.  Defendant reneges and plaintiff is awarded damages based on “stock laid in,” i.e. defendant is compensated for all that s/he lost as result of the breach (if you rent the rights to a commercial freezer, buy a bunch of ice cream and are denied access to the freezer, then you get compensated for all of the melted ice cream).  

J.O. Hooker & Sons v. Roberts Cabinet Co.
Facts: Breacher-J.O. Hooker contacted to renovate public housing in Alabama and subcontracted responsibility for building new shelves and disposing of the old ones.  Dispute arose over disposing of the old shelves and entire contract was breached by (.  Issue of how damages should be awarded.  

Principle: 1) Not to be tried under UCC because it was a mixed contract and the dispute arose over the rendering of services and not the furnishing of goods and 2) To compensate plaintiff for costs of having his administrators work on the project NOT double damages (even though awards already provided for lost profits that were expected from the project) because those skills could have been put towards an economically productive project?

Tongish v. Thomas

Facts: Tongish agreed to sell all seeds grown on 116 acres of land for a fixed price to co-op, who then contracted to sell all of the processed seeds to Bambino for a handling fee per hundred weight.  The price of seeds shot up and Tongish breached the contract, probably in bad faith.  Co-op sued for damages and an appeal was made on how damages should be awarded.

Principle: When a market contract is breached, the non-breaching party is entitled to benefits based on the “difference between the market price and the contract price,” (UCC 2-713) even if, in the case of co-op, it results in a large some of money than expectation damages would (in Co-Ops case, the handling fee).  Law designed to prevent people sellers finding economic advantage in breaching contracts when prices go up because damages owed would be less than profit gained.  “Damages computed under K.S.A….encourage the honoring of contracts and market stability.”  

Note: If Bambino had added a clause requiring a minimum delivery, then Bambino would ultimately have been able to recoup the bulk of the damages.  Also note that, “When there are two conflicting statutes the specific overrules the more general unless there is substantial evidence that the legislator intended the general to rule.”

Hadley v. Baxendale

Facts: Crankshaft broke in a mill and the mill contracted Pickford & Co. to transmit the shaft immediately to Greenwich so that a new one could be built based on the model.  Pickford guaranteed a speedy delivery but was not fast in delivering the shaft due to negligence, while the factory remained idol.  Pickford found guilty of breaching contract, and issue as to whether plaintiff should be awarded damages for time that the factory remained idol even though the defendant claims to have had no way of knowing that such huge damages were being incurred.

Principle: Non-breaching party not compensated for unforeseen damages, or damages that could not reasonably be foreseen.  Foresseeable if: “ordinary course of business” or “made seller aware.” (Rest. 351)  (Typically mills in those days kept multiple shafts on hand).  Reasoning: seller must be given the opportunity to charge a premium or put special care into something if breaching contract (delivering goods) would cause unusually large damages.  Prof.: “These are default rules and if parties know then they can discount themselves and exclude themselves from various liability.”  

Hector Martinez and Co. v. Southern Pacific Transportation Co.

Facts: Martinez contracted railroad to deliver a machine in five pieces in a given period.  Fifth piece arrived late and damages, and railroad settled out of court for cost of repairing machine and storing the parts that arrived on time.  Defendant sues for further damages based on the loss of ability to use the machine (rent it out).

Principle: Courts should not “use arbitrary and inflexible definitions of foreseeability,” and  capital goods have “use value”: it is “quite foreseeable” that deprivation of a machine’s use because of delay will cause a loss of…interest value.”  Furthermore, plaintiff need not prove that actual damages suffered were “most foreseeable.”  

Also, calculating the declined value of goods upon delivery is but one method, and the general principle is: “the market value rule is inapplicable when, on the facts, it is not the nearest practicable approach to an ascertainment of the actual loss.  Each case must be governed by its own facts.”  

FORESEEABILITY OF HARM: Damages are not recoverable for unforeseen losses at the time of the contract. 

--Losses may be deemed foreseeable as a probable result from a breach if: 1) Loss occurs in the ordinary course of business or 2) If the breaching party had a reason to know or was otherwise aware of the special losses

Murrow v. First National Bank of Hot Springs
Facts: Murrow had a valuable coin collection, put the bank on notice of its value, and they promised him a save in 30-60 days, and to call him ASAP when it was available.  They did not call him as it came available (busy), and in that period, his coins were stolen.  He sued them for breach of contract, as he had put down money for the safety deposit box and been promised to be made aware ASAP when it was available.  Acquittal.

Rule: Tacit Agreement Test: “Where there is no express contract to pay such special damages, the facts and circumstances in proof must be such as to make it reasonable for the judge to believe that the party at the time of the contract tacitly consented to be bound to more than ordinary damages in case of default on his part (p. 103).” UCC rejects the “tacit agreement” test, as do must jurisdictions.  It’s an add on to Hadley, saying that mere notice is not enough—no acceptance through silence, essentially.
Zero Damage in the face of uncertainty: Though nowadays trends changing; some courts are trying “tailored results” to rectify breach cases.  

Chicago Coliseum v. Dempsey
Facts: Dempsey entered into (classic entertainment payment in stages) contract with Chicago Coliseum to fight Wills.  Coliseum also entered into contracts with Wills and a promoter, but neither Wills nor the promoter appeared to have been paid, nor were they guaranteed a fight.  Dempsey promised no other fights before or after.  Dempsey pulled out of the fight, breaching the contract, and Coliseum sued for 1) lost profits on the match, 2) money incurred getting Dempsey to sign contract, 3) money spent in anticipation of the fight, and 4) money spent on legal fees trying to enforce the aspect of the contract that would forbid Dempsey from engaging in another fight. Judge ruled that Coliseum could only recoup for money spent after the contract was signed in anticipation of the contract’s fulfillment.  

Rules: 1) No recuperation of speculative profits in damage claims (if it rained, maybe the coliseum would not have sold many tickets).  No recuperation of money spent trying to get a breacher back into the contract after they have already made it clear that they intend to breach.  “What you do after the breach you do at your own risk.”  Also, no recuperation of money spent trying to get defendant to sign the contract in the begin with.  (Slightly different from a rule against all money that was spent prior to the signing of the contract).  

Note: Like Bambino in the Tongish case, promoter Weisberg entered into a high risk conditional contract and is not entitled to recoup any damages from anyone.  Since coliseum has no liabilities to him, his contract with Coliseum is not grounds for further damages against Dempsey.  
Rest. 352: 

· Damages are not recoverable for loss beyond an amount that the evidence permits to recover with reasonable certainty

· “If the breach caused no loss or if the amount of the loss is not proved...a small sum fixed without regard to the amount of loss will be awarded as nominal damages.”

Anglia Television Ltd. V. Reed
Facts: Mr. Reed (Brady Bunch) was contracted to spend a few months in England filming a TV play, but pulled out at the last minute.  Anglia had already invested a lot and put together much of the production before it hired Reed, but Reed’s last minute departure led to the entire production be wasted.  Reed conceded breaching the contract, but claimed that he was not liable for any expenses incurred before he signed the contract.  England’s Court of Appeal ruled in favor of Anglia, ordering damages for expectation damages assuming a zero profit.  Reliance damages include money spent before Reed signed because “it is reasonably to be imputed to him that if he broke his contract, all that expenditure would be waste whether or not it was incurred before or after the contract…wasted expenditure can be recovered when it was wasted by reason of the defendant’s breach.”  

Rule: When signing a contract, it is possible that a party assumes responsibility for expenses that have been incurred by the other party prior to the signing of the contract if the potential gains from those expenses are now at least partially in the hands of the party new to the deal.  

Uncertainty as a limitation on Damages
· Damages are not recoverable for loss beyond an amount that the evidence permits to recover with reasonable certainty

· Courts not willing to take a gamble on unexpected/uncertain profits, but at least will allow non-breaching party to break even

Losing Contract and UCC 349: If the non-breaching party was losing money by executing the contract, then they are awarded reliance damages MINUS the loss
Don’t award full reliance damages b/c don’t want the breaching party to be an insurer

MITIGATION: Non-Breaching party has a duty to mitigate losses: Mitigation doctrine punishes waste and society is worse off with more waste

Mistletoe Express Servce v. Locke

Facts: Mistletoe hired Ms. Locke (Plaintiff) to do garbage pick-up, a new business for which Ms. Locke made substantial investments after signing the contract, though her new business operated at a constant loss.  Mistletoe breached and claimed that it didn’t owe expectation damages b/c there was no expected profit, but court awarded Locke reliance damages MINUS the loss, though ( was unable to prove any losses, and so didn’t get the benefit

Rule: Losing Contract=Reliance damages MINUS the loss; Her expenses are but for cause of the contract expenses, and therefore recoverable.  

Rest. 349 (Reliance minus “any loss that the party in breach can prove the injured party would have suffered had the K been performed”): I expect to sell for $150 with costs of $100, but costs are actually on target for $175 ($25 loss for me).  I’ve spent $50 in reliance when you breach—therefore I get $25 in reliance damages (reliance minus expected operating loss).  

DUTY TO AVOID WASTE

· Rule: Promisee can’t incur avoidable costs by continuing to work after promisor’s breach.

· Policy reason: Waste doesn’t improve non-breaching parties ED damages, but only costs breaching party more—therefore no benefit to society
Rockingham County v. Luten Bridge Co.
Facts: County contracted for a bridge to be built and changed its mind.  Luten went ahead and built the bridge anyway, and demanded to be paid full expenses plus expectation profits.  Court rules that Luten cannot be compensated for costs after it was told that the contract would be breached (think Dempsey).  Prof.: Uncertain profits?

Rule: Promisee cannot expect to be paid for continuing to work on contract after notification of breach.

DUTY TO MITIGATE Rest. 350 (Duty to avoid “without undue risk, burden or humiliation”)
Shirley Maclaine Parker v. Twentieth Century-Fox Film Corp.
Facts:  Maclaine was to appear as the star of a feminist musical with creative controls, but at the last minute was told she must be in a western filmed in Australia without any creative control.  She declines Western role and Fox claims no need to pay her damages because she did not attempt to mitigate the effects of the breach.  Court rules that: 

· Turning down “a substantially lower position” is not inconsistent with mitigating the effects of a breach, thus ruling for Maclaine.
Rule: Contracts also to “protect the personal interests of contracts—personal goals reasonable in Parker.  No compensation offer for personal goals, so therefore not necessary for Parker to take the new roll.”

LOST VOLUME DOCTRINE
Neri v. Retail Marine Corp.
Facts: Man contracted to by a boat from a dealer but pulled out after boat had been delivered b/c he could no longer afford the boat.  Dealer refuses to return the profit, even though he is able to sell the boat two weeks later, which plaintiff says is proof that damages were mitigated and therefore don’t need to be paid.  Yet court holds that plaintiff is entitled to expected profits for the sale of the boat plus consequential damages such as storing the boat.  

Rule: “Lost volume” doctrine: When resources are virtually unlimited, such as with a car dealer, simply being able to sell a boat or car after a previous contract was reneged upon is not sufficient mitigation because if not for the breach then the seller would have made two sales.
· When taking incidental costs into account, it is important to count only wasted expenditures and not to double-count other expenditures.

Efficient Breach?

--Posner: Good thing because creates wealth if breaching party can cover expectation damages and still make more money

--Other side: Bad thing b/c undermines confidence and b/c it is the buying party who should properly be involved in the resale if the benefit becomes greater from possession, as though they purchased an option.

Secrecy Doctrine: Sometimes secrets that come out in explaining certain expectation damages are more valuable than recovering the damages.  Argument for liquidated damage clauses?

· Perfect expectation damages force the promisor to internalize the costs of the promisee from a resulting breach, thus maximizing the net gain to both parties
LIQUIDATD DAMAGES
Kemble v. Farren
Facts: Actor contracted to perform for four years, but stops after only one.  Liquidated damages clause stipulates a payment of 1000 pounds to either breaching party in the event of any breach.  Expectation damages are clearly measured at 750 pounds, and the appeals court reduces the awarded damages to 750 pounds.
Rule: Stipulated/Liquidated Damages clauses illegal when they are “penal” because the courts wish to maintain a monopoly on the power to punish.

Wassenaar v. Towne Hotel

Facts: Hotel manager fired with 21 months left on this contract.  Contract stipulates that in the event of a breach, the manager is entitled to his payment for the balance of his time remaining.  Manager gets another job in two and a half months but stipulated damages still meet reasonable test b/c he suffered other harms (emotional, prestige, etc.) and b/c hotel could not prove the value of those charges to be small.

Principle: Reasonableness in LD clauses measured by: 

1) Intention of making damages a penalty

2)  Is the injury caused by the brief one hat is incapable of accurate estimation of at the time of the contract 

3) Are the stipulated damages a reasonable forecast of the harm caused by the breach?(P. 154) (Some courts rule ex ante, fewer ex post, (is it reasonable in this situation?) some mix them up)

--In the event of a valid LD clause, no need to mitigate 

--Liquid damages good for idiosyncratic, sentimental losses, as well as secrecy issues.

Rest. §356(1)/ UCC §2-718(1)],

· If actual damages higher than LD clause, then LD clause always enforceable
Arbitration issue: 
· Garrity (overturned): NY won’t allow arbitrators to award punitive damage

· Willoughby Roofing: In resolving questions pertaining to arbitrator's authority, courts must broadly construe the agreement and resolve all doubts in favor of arbitrator's authority. Heavy burden on those seeking to challenge arbitrator’s damages awards
EQUITY: Equitable damages can be awarded for anything that a non-breaching “cannot easily cover,” the value of which is high but the object is not easily replaceable.  Examples: Heirlooms, special-attachment items, land, etc.  In the past, separate courts of equity (Chancery Courts) existed, and still do in Delaware, but now mostly it’s been combined with regular courts.  Still, in suits of equity, there is no right to a jury trial, and judges can aware SPECIFIC PERFORMANCE.
a) SP is the default for disputes over land.

b) SP is good for a judgment proof defendant (e.g. bankrupt)

c) Cannot contract for SP

d) SP grantable if goods in contract unique: “special” value or not easily repleacable on the market.

Specific Performance for contracts for objects:

Loveless v. Diehld
Facts: Loveless rented land to Diehl for three years for $100 per month and the option to buy at anytime for $21,000.  Diehl put a lot of money into improvements and also brought (on credit) cow-milking equipment from Loveless.  Diehl could not put together money to exercise its option, so to recoup some of what he put in, made a deal to sell the land to Hart for $22,000; but Loveless kicked Diehl off the land, thus inexcusably breaching the contract.  Court awards Diehl SP (i.e. land to sell to Hart).

Principle: In issues of land, specific performance is the de facto remedy, even if monetary damages are able to fully compensate.  

Cumbest v. Harris
Facts: Cumbest sold his hand-made self-designed one-of-a-kind (labor of love) stereo to Harris for $10,000 with an option to buy it back within a month.  Harris essentially acted as a pawn shop.  On final day, Harris took extreme measures to avoid Cumbest so that he could not get the money back and be forced to relinquish the stero.  Cumbest sued and prayed for SP.  Courts awarded SP.

Principle: SP for possession-things permissible when: 

1) There is no adequate remedy at law
2) Where the specific articles or property are of peculiar, sentimental…value,

3) Where due to scarcity the chattel is not readily obtainable (buyer can’t easily “cover”).  

--Stereo is one of a kind, so Cumbest can’t easily cover, and therefore entitled to SP.

Scholl v. Hartzell

Facts: Scholl contracted to buy a used car, but seller (Hartzell) declined to sell and returned the deposit.  Scholl filed for replevin, which the court ruled was simply a prayer for SP.  SP denied
Principle: SP only granted when “cover is reasonably unavailable and goods have been identified to the contract.”  Plaintiff was unable to prove that he could not cover.  Burden on ( to prove inability to cover.
Sedmak v. Charlie’s Cheverolet, Inc.

Facts: Sedmaks ordered a rare, expensive commemorative Chevy.  Made an oral agreement and put down a deposit.  Dealer asked to keep Chevy in the showroom for a few weeks and afterwards sold Chevy to someone else, claiming that there was never a contract (court ruled that this was lying on Charlie’s part).  Court awarded SP.
Principle: Even if object is not “one of a kind,” SP can still be awarded under the UCC if it is sufficiently difficult for buyer to “cover.” In this case, it would be hard to find the same card with the same mileage and in the same condition.

UCC 2-716
--Doesn’t require “impossible” to cover standard, only “hard” to cover standard.


--UCC liberal in applying: “where the goods are unique or in other proper circ.”


--Still, general rule that in K for goods, damages are money unless good is unique
(Because when it’s very hard, cost of compensating more for breaching party than SP).

Rest. 359: At CL, money still presumptive damage—must prove special circumstances for SP: “unique,” “hard to cover,” “special in some ways,” no ready substitutes 
--Even if monetary are fully sufficient, non-breaching party may seek SP because it increases their leverage in negotiating a settlement because of burden it imposes.

Downsides to SP: Difficult/costly to implement, Bargaining process can break down, leading to inefficient performance (and thus to excessive precaution against breach)—some one-shot deals unsuitable for SP (Hawkins v. McGee)

The Case of Mary Clark, a Woman of Colour

Facts: Clark was brought from Kentucky to Indiana by her master and freed, but immediately signed a contract binding herself to twenty years of indentured servitude.  After five years, she wants to breach the contract, and her “employer” prayed for SP, which the courts denied.
Principle: SP generally cannot be granted for matters involving personal services because we don’t want to enforce slavery, because it’s too costly on the courts to implement and to ensure happens, and because services rendered will very likely be sub-adequate.  Note that ( can claim duress at the time of signing.  

--Debtor’s prison now abolished

--Limits on garnishment

--Covenants not to compete limited
Lumley v. Wagner
Facts: Wagner contracted to perform three times a week for three months in London—and signed a clause saying that she would not perform elsewhere for that period—and breached to earn more money singing in Italy.  Plaintiff Lumley prayed to enforce the part of the contract prohibiting her from performing elsewhere.  Court granted injunction.
Principle: Even though SP can’t force people to perform an action, it can force people to—as damages—refrain from serving elsewhere.  Note: Court oddly rules that “exclusivity” clause was only an ex post remedy and that had ( performed elsewhere while keeping her commitments in London, she would not have breached.

Ford v. Jermon

Facts: Similar to Lumley, an Opera singer did not maintain her commitments in Philly and the theater sought to prevent her from performing elsewhere.  Courts refused to grant the injunction.
Principle: Here, preventing people form performing elsewhere is “a mitigated form of slavery,” too costly for courts to ensure, and an indirect coercion to perform.

Duff v. Russell
Facts: Similar: Female opera star declines to fulfill her contractual obligations and an injunction is sought to prevent her from performing elsewhere.  Even though the contract lacked an exclusivity clause, it required her to perform every night, thus making other performances effectively impossible.  Courts ruled to view the contract, “in substance and not in form,” inferring an exclusivity clause.  Courts granted injunction (retroactively as damages).
Principle: American courts sort out a principle for injunctions against other performances after breach: 1) Not OK if it deprives someone of their ability to earn a living.  2) if it forces continued, undesired relationships (Rest. 367(2))
Dallas Cowboys Football Club v. Harris

Facts: Cowboys had Harris’ K, and he took a year off from Football. When he came back, he tried to sign w/another club, in spite of the negative covenant.

Principle: Injunctive relief will be granted to restrain violation by employee of negative covenants in personal service contract if employee is a person of exceptional and unique knowledge, skill and ability in performing the service called for in the contract.

· Promisee is entitled to seek a negative injunction restraining promisor from performing during the contract period with promisee, only if remedy in damages would be inadequate
SP Prohibited in K’s for Personal Services

Policy: Foster competition, prohibit involuntary servitude, protect livelihoods

Rejoinder: Protects employer’s relationship-specific investments 
Bailey v. Alabama

Facts: Bailey was a black man who contracted in 1911 to work in cotton fields for three months and received $15 in consideration.  He breached after six weeks and the Alabama Court sentenced him to 160 days hard labor or completion of his contract.  The Supreme Court overturned it—

Principle: Cannot use labor as a means to coerce performance of a contract for personal services because it looks too much like SP and therefore involuntary servitude.  Holmes dissents saying that completing a contract is good, and measures should be taken to coerce people to do what’s good.

Lochner v. New York
Facts: A baker allowed/coerced employees to work more than sixty hours per week in his bakery, in violation of New York Law.  Supreme Court overthrew Lochner’s on the grounds that the New York law violated “freedom to contract.”  Holmes’ dissent: Plenty of legislative laws interfere with freedom to contract, such as blue laws and prohibitions against lotteries.

RESTITUTION

Rest. 370: Non-breaching party entitled “to extent that K has conferred benefit on breaching party”

Rest. 371(b): Can get to extent other party’s property has been increased
· When restitution is sought as a remedy for breach, the party in breach is required to account for a benefit that has been conferred by the injured party.

Bush v. Canfield
Facts: Canfield agreed to deliver an amount of millet to New Orleans and Canfield put down a partial payment of $5000.  Canfield did not deliver, but then demanded that instead of being forced to return the entire $5000, it should only give less, because the value of the millet had fallen since the time of the contract.  That is, had Canfield not breached, it would have made a lot of money because it was a losing option for Bush—Canfield wants that benefit of that option even though it breached.  Canfield denied.

Principle: “The implicit holding of the court is that you can’t say ‘look, I saved the non-breaching party from a loss, so reward me.’”  Don’t want breaching parties to benefit from their breach.  Restitution and reliance are not always the same, and the difference must be calculated carefully.  Restitution damages in this case would have taken into consideration the operating loss of the non-breaching party, though the burden of proof would be on the breaching party.

Note: Not because reliance damages would factor in the provable and established loss that the non-breaching party would have incurred.
Britton v. Turner
Facts: Man worked 9 months of a twelve-month contract and added a lot of value for non-breaching party through his work.  Payment was to be entirely at the end of the contract, and after breach non-breaching party refuses to pay anything.  Worker says he deserves money for time that he worked.

Principle: Court’s see the denial of salary over the entire course of the contract as a penalty clause; worker entitled to payment for value-adding work that he put in.  

Rule: Restitution for contract in breach cannot exceed the contract price.  So, take HYPO: Man signs up for four months work at thirty dollars a month, the day after he signs contract, value of his labor shoots up to 50 dollars a month.  He works three months and then breaches; he is entitled to 70 dollars in damages (three months wages minus the added cost of hiring a worker for the fourth month in a higher-priced market); the worker cannot demand compensation for the savings he inferred upon the non-breaching party by working below market rate for three months, because that’s what he agreed to (this may seem obvious, but she seems to think that it’s a really big point).

Restitution: Complete rewind.  “As though the contract never took place.”  Not that in the painting Hypo, the promisor does not get back the painting because there is a third party involved; that case is unusual.  
Can you give stuff back and demand restitution damages?

Rest. §374: Restitution Dam = Benefit conferred breaching party – Loss incurred by breach victim.

Restitution Dam. cannot exceed “ ratable portion of the total contract price.”


--For Definitions of “benefit” see Rest. 370 comments (a) and (b)d\

CONTRACT FORMATION
Cotnam v. Wisdom

Facts: Dr. Cotnam performed medical services for an unconscious Mr. Wisdom after Mr. Wisdom was thrown from a streetcar.  Mr. Wisdom died before ever regaining consciousness.  Dr. Cotnam sued the next of kin for fees for his services, and was awarded the fees.

Principle: State affirms payment for services given to people who are not in a position to accept or deny them but who need them to save their lives.  “tacit agreement” of the culture. (Contrast with Webb v. McGowan).
OFFER AND ACCEPTANCE
Embry v. Hargadine, McKittrick Dry Goods Co.

 Facts: Embry was working after the expiration of his contract during the busy season, getting salesmen out onto the road. He tried to speak with boss McKittrick about renewing his contract, but could not nail him down, until he threatened to quit on the spot at the height of busy season.  McKittrick said, “Just go get your men back on the road and don’t worry about it.”  Court ruled that under those circumstances, McKittrick was offering an extension of the contract.  

Principle: “Meeting of the minds” not necessary; what’s important is manifested intent.  One must consider what McKittrick’s words meant in the context in which he said them.

· Court using subjective and objective standards for measuring “manifestation”
Lucy v. Zehmer
Facts: Lucy and Zehmer were drunk and Lucy wanted to by Zehmer’s farm for fifty grand.  Zehmer says that he thought that they were just joking, but his manifest behavior did not suggest so much and he negotiated the contract for forty minutes.  They re-wrote an agreement twice on the back of a receipt and Zehmer and his wife both signed—Lucy put down consideration.  Zehmer the next day offered to “let Lucy off the hook,” but Lucy wanted the farm.  Lucy eventually sued Zehmer and demanded specific performance.

Principle: A contract is entered into when the parties both express the manifest intent of entering into the contract, regardless of what they think secretly.  “If Lucy knew that Zehmer was joking, then there would be no contract,” because that would be too unfair.  The existence of a reasonable price further implies a serious deal. “The mental assent of the parties is not required for the formation of a contract. If the words or other acts of one of the parties have but one reasonable meaning, his undisclosed intention is immaterial except when an unreasonable meaning which he attaches to his manifestations is known to the other party.” (p. 289)

OFFER VS. ADVERTISEMENT/SOLICITAION OF AN OFFER

Rest. 26: An invitation to bargain is not an offer
Nebraska Seed Co. v. Harsh
Facts: (sent a letter to ( saying “I have about 1800 mi. of millet and want $2.25”.  ( claims that the letter amounted to an offer by which ( accepted and therefore must be enforced.  Courts said that the letter was an advertisement, not an offer.

Principle: The letter contained “No time for delivery (which is actually an unnecessary default—does not need to be specified to make a contract valid), and no specific quantities,” therefore could not possibly be an offer.  

Rest. §24: An offer vests the offeree with the power to conclude the bargain (by accepting the offer); “so made as to justify another person in understanding that his assent to that bargain is invited and will conclude it.”
Leonard v. Pepsico

Facts: Pespsi commercial offered points for drinking Pepsi (or for purchase for 10 cents each) and told people that they could redeem the points for stuff in a catalog.  The commercial had a young boy flying a plane and a subtitle: “Harrier Jet: 7,000,000 Pepsi points.”  The jet was “conspicuously absent” from the catalog.  Boy brought $700,000 of Pepsi points and demanded a jet, then sued.  Case dismissed on summary judgment.
Principle: Reasonable, objective person standard.  No reasonable person would have thought that the advertisement was serious (could not “reasonably justify” under Rest. 24”: the callow adolescent piloting the plane “could barely be trusted with the keys to his parents’ car.”  Flying to school is “an adolescent fantasy.”  It’s clearly not serous.  Furthermore, an “advertisement and order form are ‘mere notices and solicitations for offers which create no power of acceptance in the recipient’” until after they accept the money and choose to process the form.  

WRITTEN MEMORIALS CONTEMPLATED
Empro Manufacturing Co. v. Ball-Co Manufacturing Co.

Facts: Ball-co, as a companym, solicited purchases and Empro made an offer.  In the “Letter of Intent,” Empro left itself several “Subject To” escape hatches. Ball-Co did not add any; however, Ball-Co in its response to the “Letter of Intent” added a “request for clarification” of several points, suggesting that it had not finished ironing out a contract.  Ball-co ended up walking away from the deal and Empro sued, saying that the “letter of intent”/”agreement in principle” bound them to sell.  Seventh Circuit ruled for Ball-Co.
Principle: 1) It was not a one-sided option to sell whereby one party agreed to give the other side an option to buy or sell based on further negotiation because Ball-Co expressed equivocation its acceptance; did not accept without reservations.  2) Value to business in allowing parties to approach a deal in stages without giving away their bargaining position. 3) “Parties who make their agreement subject to a later definitive agreement have manifested an (objective) intent not to be bound.”

Rest. 27: Clear manifestations of intent by themselves sufficient even if K will be memorialized in writing at a later date; “but the circ. May show that the agreements are  preliminary negotiations.”
Texaco v. Pennzoil

Facts: Texaco sued for tortious interference with Getty and Pennzoil’s contract.  Texaco claims that there is insufficient evidence to suggest that at that time Getty had bound itself to a contract.  New York law (controlling) emphasizes intent over form in sealing a contract.
Principle: There is a contract when: there is no understanding that a signed writing is necessary to be legally bound and there is agreement on all essential terms of the contract.
 Four steps to measure intent: 

1) Whether party expressly reserved the right to be bound only when a written agreement is signed, 

2)  Whether there was any partial performance by one party that the party disclaiming the contract accepted, 

3) Whether all essential terms of the alleged contract had been agreed upon, 

4) Whether the complexity or magnitude of the transaction was such that a formal, executed writing would normally be expected…

--Getty’s statement “worded in indicative terms, not in subjunctive or hypothetical ones,” and therefore implies a firm deal has been reached


--Too little time for performance


--“After the execution and delivery of this agreement” clauses were “used chiefly to indicate the timing of various acts that were to occur, and not to impose an express precondition…”


--Jury did not consider “open terms” as significant obstacles precluding an intent to be found; sufficient evidence to conclude that the parties agreed on all essential terms.

--Texaco right that a transaction of such a magnitude would usually require a formal, signed contract, but “we cannot say…that this factor alone is determinative of the question of the parties’ intent.”  

Dickinson v. Dodds

Facts: Dodds agreed to sell Dickinson a house and let have until Friday to decide.  On Thursday, Dickinson heard that Dodds was selling someone else the house and thereafter rushed to Dodds’ home and left an acceptance.  Court would not grant Dickinson SP because he never accepted the offer while the offer was still on the table.
Principle: An offeror can revoke an offer at anytime before it is accepted and an offeree’s rights to acceptance are terminated when they find out that the offer has been revoked.  Had ( never heard that  ( intended to sell to someone else before he accepted, then his acceptance may have been valid (because we want to protect the offeree’s reliance interests).  But after he found out that ( was selling to someone else, then his power of acceptance was terminated.  See Rest. 42

Offers are not binding and can be revoked at anytime:

· Automatically rescinded over lapse of “reasonable time” (Rest. 41)
· Rejections terminate offers (default rule) (Rest. 38)
·  Counter-offers terminate power of acceptance on part of the offeree (Default Rule; Rest. 39)
· Death of offeror terminates power of acceptance
· Offer may be revoked at any time prior to acceptance (on notification, see White v. Coliers and Restatement 42-43)
WHAT CONSTITUTES ACCEPTANCE: 
Ardente v. Horan

Facts: Ardente sought to by Horans’ house, but in the letter of acceptance sought to clarify what was included in the house and suggested that the inclusion of certain things in the house was important to him.  The Horans sold to someone else and ( sued for SP.  Judge ruled that no contract ever existed because the acceptance was equivocal and therefore not binding.  
Principle: Ardente’s response was not an acceptance but merely an offer for renegotiation: “There is no doubt that the execution and delivery of the purchase and sale agreement by plaintiff, without more, would have operated as an acceptance. The terms of the accompanying letter, however, apparently conditioned the acceptance upon the inclusion of various items of personalty.”

Note: If Ardente had simply said, “Yes, I’ll take the house, but can we discuss these issues,” then there would have been a contract.  Then it would be like Texas v. Pennzoil

UNILATERAL K

· I Will Give you “X” if you perform “Y”—creates an option for offeree

· Bilateral: Exchange of Promises: Sue will do “X” and Bob will do “Y”
Carlill v. Carbolic Smoke Ball Co.

Facts: Carbolic Smoke Ball Co. places an advertisement in a newspaper promising 100 Pounds reward to whomever uses the product properly and still contracts influenza.  Woman does so much and gets sick and sues because they won’t pay her what she’ owed.  Court rules in her favor.
Principle: In this case, ( did not need to notify ( of its acceptance of the offer because anybody who performs the condition accepts the offer. The offer shrews by his language and from the nature of the transaction that he does not expect and does not require notice of acceptance apart from notice of the performance…

“It follows by the nature of the things that the performance of the condition is sufficient acceptance without the notification of it…”

--Rest. § 45: The offeree by beginning performance creates an option contract:

--Offeree is not bound to complete performance.

· Offeror is bound conditional upon completion of performance by offeree

· Contrast: When soliciting acceptance by promise or performance, then once offeree begins, s/he is bound to complete (Rest. 32/62)

White v. Corlies & Tifft

Facts: Corlies requested White to build some offices on Dey Street, and worked out an agreement, sending an offer that stated: “Upon an agreement to finish the fitting up of…you can begin at once.”  White began at once, but never sent an official notice of acceptance of the offer.  White therefore can’t be reimbursed for materials brought in preparation for the work.
Principle: Starting performance was not sufficient to seal the deal in this case because it failed to unambiguously signal White’s acceptance to the offeror. Offeror “is not bound, if that manifestation is not put in a proper way to be in the usual course of events, in some reasonable time communicated to him.”  

· Performance must be unambiguous; White is a builder, so buying materials for him is not unusual and does not necessarily signal much.

--If an offer can be accepted by performance, only then does it become an option.

Notice required one 1) “offer requests notifications,” or 2) offeree knows that offeror has no way of knowing of performance (Rest. 54)
ACCEPTANCE OF UNILATERAL OFFERS
Peterson v. Pattberg

Facts: Mr. Pattberg offered Peterson a $780 reduction on his mortgage so long as Mr. Peterson 1) made all usual payments and 2) paid off the mortgage in its entirety by May 31, 1925.  Before the end of May, Peterson showed up to pay off the mortgage in cash, but Mr. Pattberg said that the offer had been rescinded and he wouldn’t accept the cash.  Courts uphold Pattberg’s right to withdraw his offer to enter into a unilateral contract (can be revoked at anytime) because there was no consideration paid and because he had the right to revoke it therefore.
Principle: Dissent has a point: “It is a principle of fundamental justice that if a promisor is himself the cause of the failure of performance either of an obligation due him or a condition upon which his own liability depends, he cannot take advantage of the failure.” “It’s just wrong to hold for Defendant when he’s the one preventing the deal.”
Rest. 32 – “in case of doubt, an offer invites offeree to accept either by promising to perform or by rendering performance.”

Rest. 62 – If offeror gives the option of acceptance by notification or by performance, then once an offeror begins to perform, they promise to complete; yet once they begin to perform, they also have fully accepted the contract. 

ACCEPTANCE BY SILENCE
Hobbs v. Massasoit Whips Co.

Facts: Hobbs regularly sent hides to Massasoit Whip Co. and was paid for them.  One time it sent a hide uninvited (as usual) and received no payment, nor did it receive the hide.  Court held that Whip Co had accepted the offer through silence.
Principle: “Conduct which Imports acceptance or assent is acceptance or assent in the view of the law.” If someone uses the benefit of an item, then they have accepted to buy it,  Also, if they regularly receive these things, and if they don’t send it back, then they have accepted.  

REST. 69: Acceptance by silence only if: 

1) Offeree takes the benefit of the offered services with reasonable opportunity to reject them,” (E.G. Ramirez v. Autosport )

2) “where offeror has given reason for understanding that assent may be manifested through silence.”
“CLICK-WRAP” AND “BROWSE-WRAP” CONTRACTS

Caspi v. Microsoft

Facts: Microsoft sued but able to get suit dismissed for improper jurisdiction because of a “click-wrapped” forum selection clause.  
Principle: 1) Forum Selection Clauses very valuable and common because they raise the cost of entry into litigation for most plaintiffs and 2) Click-Wrap contracts are solid: contracts where you must click on “I Agree” to the above terms.

Ticketmaster v. Tickets.com

Facts: When Tickets.com cannot sell tickets to a certain show, it “deep links” into the Ticketmaster page.  Ticketmaster’s contract on the main page prohibits deep linking.  Ticketmaster’s case dismissed, however, because the Browse-Wrapped contract, was invalid.  
Principle: Issue with Browse wrap is that if a customer doesn’t see that there is a warning for them to open and read, then they are not properly on notice. Notice to read browse by clicking on a link was at the bottom of the page, and one needn’t necessarily scroll down far enough to see it.  If, however, it was in plain site, then it should be OK.

Specht v. Netscape Communications

Facts: Netscape sued for implanting spy-ware and Netscape seeks to enforce a forum selection clause in its Browse-Wrapped contract: at the bottom of the page there is a notice to read the contract.  Judge rules that the key issue is whether the message at the bottom of the webpage adequately put user on notice to read the agreement before downloading the freeware.  Judge rules against Netscape.
Principle: “[An] offeree…is not bound by inconspicuous contractual provisions of which he was unaware.”  On appeal, Second Circuit affirms, saying that a “reasonably prudent offeree” would not necessarily have scrolled to the bottom of the page and seen the notice of a licensing agreement.  Licensing agreement therefore unenforceable.  If you’re legitimately put on notice, then you will be assumed to read the contract/licensing agreement.
AMBIGUOUS TERMS
Raffles v. Wichelhaus
Facts: Raffles contracted to sell Cotton to be delivered on a ship called “the peerless” to Wichelhaus; Wichelhaus claims (and poorly supports allegation) that it thought that they were buying cotton from “Peerless” scheduled to set sail in October, whereas Plaintiff intended to sell from ship that sailed in December (at which point prices had fallen).  Court rules that since there was no “meeting of the minds,” there was no contract.
Principle: Courts don’t want to enforce contract when 1) “If they don’t know what both parties have agreed to, then it is hard to find the remedy for a breach” 2) when it’s not clear that had there been clarity the two sides would have entered into the contract. Analogy: a contract for wine from “Richlieu” vinyard in France is not the same as the “Richlieu” vinyard in German; thus, such a contract would be void if both sides legitimately misunderstood.  If one side has reason to know of the others mistake, then they are bound to the contract.

Oswald v. Allen

Facts: Allen agreed to sell Oswald her Swiss Coin Collection, but Oswald thought that he was buying all of the coins, whereas Allen claims that she only thought that she was selling one box.  Negotiation was done through an informal interpreter and court ruled that there was legitimate ambiguity and misunderstanding, and that Contract was therefore void.
Principle: American application of Raffles rules; if sides legitimately agree to something that they understand differently, then contract is voided.

Weinberg v. Edelstein

Facts: Weinberg has as part of his store’s lease a covenant that no other stores in the building shall sell “ladies’ dresses.”  Problem is that trend changes to “blouse and skirt” combos that look very similar to dresses.  A store begins selling such combos and Weinberg sues, but loses because his covenant only covers “dresses.”  However, skirts and blouses at D’s store must be priced separately and sold individually.
Principle: ASCERTAINING OBJECTIVE MEANING:
· Whenever possible, express terms, course of performance, course of dealings, and usage of trade shall be interpreted as consistent with each other. [Rest. §202(5)] 

· Unless otherwise expressed, language is interpreted in accordance to its generally prevailing meaning [Rest. §202(3)(a)]

· Technical terms and words of art are given their technical meaning when used in a transaction within their technical field [Rest. §202(3)(b)]

· If that is impossible, then the hierarchy of which meaning controls shall be in the following manner: [UCC §2-208/Rest. §202(4)]

1) Express Terms 

2) Course of Performance

3) Course of Dealings 

4) Usage of Trade

· Hypo: If K says “X,” and both parties intend “Y,” the subjective meaning applies (Rest. 201(a))

From Specific to General in determining the meaning.

Frigaliment Important Co. v. B.N.S. International Sales Corp.

Facts: Swiss company imports chickens from the US but receives “stewers” instead of expected, more expensive “fryers.”  Sides each declare that a chicken means what they think, either stewer or fryer.  Judge Friendly’s first decision.  Ruling starts with specific—contract terms—and moves to general—prices of things on the market.
Principle: Court rules that ( has the burden of proof that it meant what they thought—an arbitrary rules (either side could have become plaintiff).  In a later decision regarding a similar case, Judge Friendly ruled “no contract.”  FW: “Frigalement stands on its own.”

· Hypo: If A and B both apply different meanings to “X” in the K then:

· If A can be “blamed,” i.e. has reason to know of B’s meaning, then B’s meaning prevails (201(2)(a)&(b))

· If A’s meaning is objectively reasonable and “can be determined” (c. of per.; trade usage, etc.) then A’s meaning prevails even if B subjectively meant something else (Rest. 202(2))

· If both A and B’s meanings were reasonable, then no K (Rest. 201(3))

INTERPRETIVE STRATEGIES: 

1) Penalize parties to encourage future clarity

2) Majoritarian: Apply interpretive result w/term “that most people would want,” i.e. a technical term used within a technical community

3) Literal meaning: Interpret a word.  If its ambiguous, then tough for the parties; they have the ability to be as clear as they want when they contract. 

4) Tailoring a result to put ourselves in the shoes of the party at the time of the contract.

EMPTY TERMS (ASSENT?)
Sun Printing v. Remington Paper

Facts: Seller was to sell 1000 tons of paper per month for sixteenth months and after four months two parties were to reconfirm 1) Price per month (at no higher than price that Sun company was selling) and 2) term of that price (i.e. one month, rest of year, six months, etc.).  The combination of both an unfixed price and unfixed terms leads to thousands of possibilities.  Thus, no contract.
Principle: “Agreement to agree” not a K (Embry).  ( could have dealt with it through a “cure by concession,” where he offers highest possible price for the rest of the term.  Still, contract leaves open too much to be a firm contract: no contract.  Dissent gives credence to majority in that it highlights multiple possibilities for relief.  

· Not the possibility to cure by concession—which court could have adopted

Texaco v. Pennzoil (p. 410): Though some ambiguity, there’s “enough” there to provide for relief if the contract is breach; UCC very pro-contract.

New York Central Iron Works Co. v. United States Radiator Co.

Facts: “Requirements” contract in which buyer provided exclusivity agreement to seller, thus establishing mutuality.  One year, buyer’s demands suddenly rise sharply.  Seller cannot meet the demands and is sued for breach.
Principle: Requirement contract OK if 1) Mutuality of some kind exists (usually through an exclusivity clause) and 2) surge in demand from buyer is not unreasonable.  Courts assume good faith.  “Increase in demand must be based on a reasonable business need; buyer not allowed to buy to speculate on a risking market.” “[W]e do not mean to assert that the plaintiff had the right under the contract to order goods to any amount. Both parties in such contract are bound to carry it out in a reasonable way. The obligation of good faith and fair dealing towards each other is implied in every contract of this character.”(UCC 2-306)

· Must come up with argument why an increased demand by buyer is reasonable or foreseeable or both

Eastern Airlines, Inc. v. Gulf Oil Corp.

Facts: For seventeen years Eastern has had a requirements contract to buy all of the jet fuel it needs—same amount or so every year—until 1975 when the energy crisis makes the price unreasonable for Gulf, who stops delivering, but is compelled by the courts to fulfill the terms of its contract.  
Principle: No easy way out of a requirements contract with mutuality; tough luck for gulf.  UCC 2-306 puts  a lot of emphasis on good faith as a means to permit requirements contract; the buyer’s needs are OK or the sellers inability to meet is OK as long as they acted in good faith.
UCC 306: Must put some kind of parameters on the terms “good faith” and “definiteness.”  Holds buyer to any stated estimate or, in the absence of stated estimate, to any normal or otherwise comparable prior output or requirements.

Wood v. Lucy, Lady Duff-Gordon

Facts: Lucy, Lady agreed to exclusively market her brand clothes through Wood, and then also gave some her line to someone else.  Wood sued for breach of contract and Lucy claimed that the agreement lacked mutuality (b/c Wood didn’t promise to sell her goods) and so therefore not a valid contract.  Cardozo rules for Wood.

Principle: Any limitation on the party who has discretion suffices to establish mutuality. 

· Cardozo considers “implicit promise” (don’t pull implicit promises out of thin air) suing test 

i) ( expected to make money, 

ii) No way she would grant exclusivity if she was going to get nothing, 

iii) Splitting the profits, and 

iv) redundant for ( to say in agreement that he as going to do sales “cause it’s so obvious.”

· Any limitation on good faith on the part of the party with discretion suffices for mutuality; good faith (rest. 205/UCC 1-203) often invoked

Carnival Cruise Lines v. Shute
Facts: Carnival Cruise lines is sued for a tort from an accident and Cruise Lines points to forum selection clause in contract ((/Shute could not have gotten refund for returning ticket after seeing contract but conceded notice (STUPID!)).  Cruise lines argue that non-negotiable terms create clarity ex-ante and thereby lower costs.

Principle: To assess the consciounability and therefore viability of a standard form contract, consider:

1)Notice of terms to come essential because consumer has nothing but “take it or leave it.” 

2) Motive—Carnival Cruise had legit motive in that too many suits in remote venues could dramatically raise their costs and the salutary effect of clarity ex-ante great. (econ. Reason: if there’s a legit reason, then it may benefit the customer too)

--Also remember good faith

BATTLE OF THE FORMS-2-207
UCC §2-207(1) Knocks out “last shot” rule and instead stating that the “last shot” may equal a mere proposal following the formation of a contract (only agreed upon terms govern)

Step-Saver Data Systems, Inc. v. Wyse Technology

Facts: Step-saver uses Wyse’s TSL program as part of its software.  TSL is highly flawed and after some dispute, Wyse disclaims any warranty because it says that—after the order was made and the payment received—it put a box-top license on its product as a final counter-offer; it says it would not have sold the product without acceptance of those terms—it got the last form in.  Court rules for Plaintiff, Step-Saver, against Wyse (TSL)

Principle: “last shot rule” over after 2-207—the box-top license came in too late after agreed upon terms were settled—merely proposals for alterations (non-binding).  Judge also emphasizes that buyer has put effort into getting the product, and suggests that even an offer for refund wouldn’t be enough to allow these terms to be put through upon delivery.  

ProCD v. Zeidenberg
Facts: ProCD has a discriminatory pricing scheme by which it charged $150 for corporations to use its database and $50 for individuals.  Zeidenberg brought an individually priced one and shared it with his office.  Zeidenberg claims that the licensing agreement is not valid because he was not able to view it before he paid for the item and took it home, thus making it merely “proposals.”  Court rules for ProCD.

Principle: Easterbrook: 2-207 irrelevant because there is only one form.  2-204: A contract may be made in any matter to show agreement, including conduct which recognizes the existence…”  

· Vendor, master of the offer, offered on the terms that performance (i.e. buying) necessarily include acceptance of the licensing agreement mentioned on the label.  

· Note the reverse could e held by Easterbrook: Vender, Master of the counteroffer, proposes a conditional counteroffer.  

· “Notice on the outside, terms on the inside, and a right to return the software for a refund if the terms are unacceptable…, may be a means of doing business valuable to buyers and sellers alike”
Hill v. Gateway

Facts: Hill brought a gateway and had it delivered.  After it was delivered and kept for more than thirty days, it broke.  Hill challenges forum selection clause, arguing that since s/he was never put on notice about the licensing agreement, it was not valid. 

Principle: Basically ignore Ticketmaster: customers have a duty to read agreements, knowing that they will be there.  (Also points out that Hill invokes warranty, which was part of licensing agreement).  Maybe they should ask the vendor to send a copy of agreement before they decide to buy.  Reminds: ProCD says that a vendor can propose that a contract of sale be formed not in the store but after the consumer has had a chance to inspect both the item and the terms.

· Should the law mandate that sellers post terms on the internet?

Klocek v. Gateway

Facts: Same as Gateway but in a District Court in Kansas

Principle: Flips the logic: Vendor solicits an offer, buyer makes the offer, vendor accepts the offer and therefore must make it clear that the offer is only accepted upon agreement to the licensing terms.  Since Gateway made no such notice and was not as clear, the contract is invalid.  2-207 can also apply in this case—no battle of forms needed—can also apply if agreement is reached orally and then “one or more” sides sends a formal memorandum to embody it and adds terms not discussed.  

PAROL/EXTRINSIC EVIDENCE RULE
Thompson v. Libby

Facts: Thompson had a contract in writing to buy logs from Libby. Thompson claims that at the time of contracting, Libby promised a warranty for the quality of the goods, even though it’s not spelled out in the contract.  Court denies parol evidence of a parol warranty.

Principle: “Four corners rule:” When two sides enter into a written agreement it is conclusively presumed that they put all that they intended to contract for into the writing.”  REJECTED by UCC and Restatements; still used in some insurance contracts.
Brown v. Oliver

Facts: Brown purchased a hotel and the written contract says nothing about furniture, though Brown claims that at the time of writing, Oliver agreed to sell the furniture.  Agreement only “partially integrated.”  Court admits evidence that of the parol contract and rules for plaintiff.

Principle: Parties not obliged to commemorate transaction in a single document—Transaction may be integrated with regards to some aspects but not “completely integrated.”  If a contracted is only partially integrated—i.e. only finalized with regards to some aspects of the parties’ deal—then it can be susceptible to allegations that other agreements were also reached.  Therefore in order to determine when to use parol evidence or how to interpret words, first determine whether contract was completely or partially integrated: scope (integrated as to what) (Rest. 210(3))

Rest. §215: contemporaneous oral agreement cannot contradict with a writing.

Note: If vagueness, then use extrinsic evidence to interpret.  If gaps, then think “indefiniteness and therefore no contract.”

COMPLETELY INTEGRATED v. PARTIALLY INTEGRATED K’s

Integrated Contrast: Rest. 110: Determined prior to application of Parol Evidence Rues

· No parol evidence admitted to read a “completely integrated” contract

· For a partial integration, terms that do not contradict the writing but merely add to it are permitted.
Parol Evidence always admitted:
i) To show fraud, misrepresentation
ii) To show absence of consideration
iii) To resolve ambiguity (California)
UCC 2-202: Parol/Extrensice evidence Cannot contradict part of the written K; parol contemporaneous to K IRREEVANT—but things can be inferred from course of K

UCC 2-208: Express terms always rule over everything else—even tolerance in the past of shitty performance
Pacific Gas and Electric Co. v. G.W. Thomas Drayage & Rigins Co.

Facts: Pacific Gas contracted to have the cover of a turbine repaired; provider of services said he would “indemnify plaintiff against all loss, damage, expense and liability resulting from…injury to property, arising out of or in any way connected with the performance…”  Even though the clear language suggests indemnity of P’s things, this language was commonly used in other contracts to represent only indemnity for third-party damages.  Ruling for the defendant.

Principle: Wording that is reasonably susceptible to multiple interpretations should be interpreted using extrinsic evidence.  California rule—NY courts less likely to look at extrinsic evidence.

Trident Center v. Connecticut General Life Insurance Co.

Facts: Trident Center contracted to buy a building at high interest rates in the early 80’s and sought refinance seven years later, but the contract required waiting 12 years before refinancing.  In spite of apparent clarity of the contract, Trident argues that it should be able to offer extrinsic evidence to support potential alternative meanings.  9th Cir. Reluctantly allows it because it “has no choice” under CA law’s Pacific Gas precedent.

Principle: Lots of hostility to Pacific Gas and many who would interpret only the plain language of the agreement.  Pacific Gas “undermines the basic principle that language provides a meaningful constraint on public and private conduct.”  
STATUTE OF FRAUDS

i) Executor-administered K
ii) Suretyship provision (K to answer for the duty of another/an agent)
iii) Marriage
iv) Land
v) Not to be performed w/in 1 Year (REST. 110)
vi) More stuff in different states
vii) Goods more than $500 (UCC 2-201(1))
EXCEPTIONS TO STAT. OF FRAUDS
a) Promissory estoppel can take K out of Stat. of Frauds (REST.)
b) So can UCC 2-201(3)(b)—Specially manufactured for buyer and manufacturer has made “substantial beginning” before notification and not suitable to sell elsewhere under seller’s business (UCC)
c) Admissions in testimony or otherwise in court (UCC)
Policy: incentives to reduce K to writing; prevent fraud that K was or was not made
Boone v. Coe

Facts: Boone promised by offeror that if he moves his family from Kentucky to Texas, he will have a place to live.  Upon Boone’s arrival, Coe decides not to rent or sell him the land and Boone sues for breach of contract, but the judge rules that no contract existed because it was within the Statute of Frauds.  

Principle: All land sales and rentals for more than one year are covered by the statute of frauds.  The contracts therefore must be in writing.  “Rule that damages cannot be recovered for violation of a contract within the statute of frauds…” Yet court also refuses to provide for the plaintiff’s reliance damages, an approach that later courts often reject.
Covered by Statute of Frauds: (Rest. 110, p. 490) 1) wills-estates, 2) indemnity, 3) marriage, 4) sale of interest in land, 5) Contract to be performed over more than one year, 

UCC 2-201 also covers: 1) sale of securities, 2) goods over $500, 3) sale of property not otherwise covered worth more than $5000.
NOTE RESTATEMENT UPDATE: (Rest. 129, p. 494) enforcement may be awarded despite Stat. of F. if ( acted in reasonable reliance on offeror to such an extent that injustice can be avoided only by specific enforcement.”

Rest. 130: If one party completes performance, but other side takes more than a year, then NOT within the statute of frauds
Riley v. Capital Airlines, Inc.

Facts: Oral contract for Riley to sell methanol to local airline for five years with an option to renew.  Every time a delivery was made, so was a payment.  Airline decides not to buy and seller sues.  Court rules that a contract existed but that because it fell within the statute of frauds, it is unenforceable.

Principle: No executory contract (or any other kind) to be performed over more than one year permitted within the bounds of the Stat. of F.  (NOTE that if the product had been made specifically for the buyer who refused to pay then court may award damages(UCC 2-201(3)(a)—but here client paid for all that it received and methanol presumably has value to other people).  Court does, in contrast to Boone, award reliance damages for the equipment that Riley purchased to manufactur methanol for the buyer.  “( failed to prove that expenses were unreasonably incurred.”

· Rest. 131 provides that things like the continuous purchases or receipts or “anything that reasonably identifies the subject matter of the” K can remove something from Stat. of F. (must state w/reasonable certainty unperformed parts)

Rest. 139 and UCC 2-201 (p. 499) offer exceptions: defendant admits existence of contract or used Stat of F maliciously, etc.

Rest. 143 (p. 500): Unenforceable contract can still be (extrinsic) evidence for interpreting other contracts 

Schwedes v. Romain

Facts: Schwedes sue for SP after they agreed to by land and interacted with lawyer, received some documents from seller’s lawyer and was dicked around about the closing date.  Finally finds out that seller sold to someone else for more money, they are irate.  No contract existed, and if one did, then covered by Stat. of F.

Principle: The lawyer sending title insurance is an action in anticipation of a contract (think Dempsey) and not a manifestation of assent.  Land sale not taken out of statute of frauds by exchanges of memoranda of understanding that are not equivalent to a contract. 

CONSIDERATION


--Considerations of promisor when offering promise



--A promise lacking such considerations cannot have been serious

--Actionability turns upon motivating factors of promisor 

Key: Did the benefit, detriment or counter-promise induce the promise?




--Think PE in reverse

Rest. 17: “[T]he formation of a contract requires a bargain in which there is [a manifestation of mutual assent to the exchange and] a consideration.”
Rest. 71: To constitute consideration, a performance or a return promise must be bargained for.”  Bargained if: sought by promisor in exchange for his promise and is given by the promisee in exchange for that promise—including forbearance, act other than a promise, creation, modification, or destruction of legal relation and may be made by third party or given to a third party

--“Bargain” does not require actual haggling.

Rest. 79:  Consideration adequate if:

1) “mutuality of obligation”

2) a gain, advantage, or benefit to the promisor or a loss, disadvanage or detriment to the promisee

3) “equivalence in values exchanged”

Think: did the consideration induce the contract—was it bargained for?

Johnson v. Otterbein University

Facts: Johnson promises to give money to a school a year after time of K and school promises to use it to pay off debt.  Johnson reneges on the deal and school sues.  School loses, despite pleading that its promise to use the money to pay down the debt was adequate consideration.

Principle: Promising to do something with money after the money is received does not transform a promise into a contract because promise to do something with money after it is received still does not amount to consideration.  If some debt had been taken on in reliance of the future promised gift, then that would be different.  “It is implied” that the money will be spent on the school no matter what; promises for the debts are irrelevant.

Wasn’t bargained for: promise to “pay debt” was gratuitous and didn’t induce anything.

Hamer v. Sidway

Facts: Uncle makes big deal about promises 15 year-old nephew five grand on his 21st B-day if he refrains from smoking, drinking, and cards.  Nephew complies and uncle sends him a letter promising to send him funds but also saying “I do not intend to interfere with this money in any way till I think you are capable of taking care of it…”  Intermediate appeals court says that the caveat is not enough of an affirmation to remove the contract from the statute of frauds.  Court of Appeals of NY rules in favor of ( and awards SP.

Principle: “It is sufficient that he restricted his lawful freedom of action within certain prescribed limits” to amount to consideration.  Even if he would have done so otherwise, simply taking away the option is sufficient for consideration.   

“Court doesn’t want to get too much into mutual “benefit” but instead into “exchange.”  Questions of benefit are highly subjective and courts don’t like being the judge of them.  Therefore Rest. adopts “promised for” and “exchanged for.”

Moore v. Elmer
Facts: Man writes bizarre letter promising a fortune-teller that his funds will pay off her mortgage if he dies before a certain date (which he claims not to expect) and he does.  Woman sues for SP but is denied because there was no consideration.  She sat down with him before he wrote the letter, thus her fortune reading was not adequate consideration.

Principle: If the sittings were given in exchange for this money, then it should have been consideration.  “The modern authorities which speak of services rendered upon request as supporting a promise must be confined to cases where the request implies an undertaking to pay, and do not mean that what was done as a mere favor can be turned into a consideration at a later time by the fact that it was asked for.”

Mills v. Wyman

Facts: Young man taken ill and given refuge by good Samaritan in Hartford.  Father of stricken youth promises to pay good Samaritan but then reneges and Samaritan sues.  Court denies ( anything because it was a promise without consideration.

Principle: Ethical obligations are not always legal obligation. “A deliberate promise…cannot be broken without a violation of moral duty. But if there was nothing paid or promised for it, the law, perhaps wisely, leaves the execution of it to the conscience of him who makes it. It is only when the party making the promise gains something, or he to whom it is made loses something, that the law gives the promise validity.”  However “discraceful,” it need not be enforced.

Webb v. McGowin

Facts: Man in factory in Alabama falls with large object to direct it away from man below who would have died.  Faller sustains major injuries, and saved man promises him $15 per week for the rest of saviors life.  After saved man dies, his family refuses to continue the payments and says that it was a promise without consideration.  Court says that the contract can be upheld.

Principle: If one gets a HUGE material benefit (i.e. their life is saved), and subsequently make a promise of thanks, the huge benefit counts as consideration even if it takes place before the fact.  (If you close someone’s windows to save their house from getting wet, then it may not be the same as saving their life).  Not just a mere moral obligation to pay (not like for one’s son, but for one’s self).  Services rendered carried with presumption of gratitude.  Therefore it can be seen as consideration.  Different from Cotman v. Wisdom in that the decedent in that case never had any chance to assent—court relied on general understanding that hospitals and doctors will aid the sick and that we shall all be aided, thus the aiding is consideration.  Here, it’s a similar issue that the promisor affirmed.

See Rest. 86 (“extent necessary to prevent injustice” damages--)

Schnell v. Nell

Facts: Schnell agrees for one cent consideration to pay a huge estate to his wife’s family on her behalf even though she never had anything to begin with.  Relatives claim as consideration: one penny, the love he bore for his wife, and her desires.  Court denies contract existed.

Principle: Once cent is usurious enforcement of consideration though typically it is said that “inadequacy of consideration will not vitiate a contract.”  Loving his wife is not consideration.  

CONTRACT MODIFICATIONS
Stilk v. Myrick

Facts: Some crewman left a ship mid-voyage on shore the rest of the crewmen allege to have agreed to continue on with more duties for more money.  But court says that the original contract as “to do all that they could under all...the voyage.”  Court refuses to recognize renegotiation.

Principle: Court says that extra work does not mean any consideration because it was a duty that had already been assumed.  Note that UCC rejects the need for consideration in a renegotiation.

Alaska Packers’ Assn. v. Domenico

Facts: Packers agree in San Fran to work for 50/60 dollars for short fishing season plus 2 cents per fish.  When they get to remote Alaska place, nets are of poor quality and fisherman believe that they will make them work more for fewer fish.   Fishermen “hold up” the operation and then get a promise for $100 base pay.  Upon return, a judge rejects idea that nets were lousy and says that there was no consideration for the modifications.
Principle: Pre-existing Duty Rule: Work that one already had a duty to perform cannot count as consideration.  Also note possibilities: if fishing nets were adequate then it’s a classic “hold up,” even more so than in Stilk v. Myrick, but if the nets were lousy, then the fishermen did more work than they bargained for thus making pre-existing duty rule invalid.

Note: UCC 2-209 replaces “consideration” with “good faith:” no contract modifications shall be unenforceable as long as they are in good faith
Brian Construction and Development Co. v. Brighenti

Facts:  A contractor subcontracted clearing ground for a building and subcontractor was surprised to find more rocks to move than anticipated.  First, contractor tries to force subcontractor to do more work for same cost because contract included, “everything requisite and necessary to finish all of the work properly.”  Then it renegotiated “orally” and subcontractor worked a little more before it walked off.  Subcontractor held to modified contract and forced to pay damages.

Principle: Additional work counts as consideration in a contract modification.  Working on a burdensome condition not anticipated counts as consideration.  If it had been anticipated, then it would have been priced into the contract.

Posner in US v. Stump Home Specialities:

Consideration unnecessary in renegotiations because 1) both parties have clearly assented to enter into the deal, 2) “consideration of a peppercorn in exchange for a renegotiated contract is not functionally different then surrender for nothing…therefore coercion.”  Suggestion: Do away with consideration requirement and instead rely on defense of DURESS.

Newman & Snell’s State Bank v. Hunter

Facts: Widow’s husband died with $3700 in debt and she felt obligation to clear his name, so she had his debts transferred onto her “note,” i.e. her “credit line.”  Later she decided that she didn’t want to pay off his debts, so she claimed that there was no consideration in the bargain because all that the bank gave her was a worthless note—i.e. nothing.
Principle: ZERO consideration often considered to invalidate a contract, but here the court overlooks the subjective value of the item to Ms. Hunter.  She clearly felt an obligation to clear her husband’s name, and therefore the note had value to her.

Dyer v. National By-Products, Inc.

Facts: Dyer lost his foot in a factory accident and then decides not to file a suit against the factory in exchange for their offer of employment for life.  Later it is determined that the suit would not have been meritorious.  Dyer is fired.  He claims that he forebeared a good faith suit in exchange for employment for life—Factory claims that forebearing an invalid suit is not adequate consideration.  Court rules for Dyer.

Principle: Giving up a non-meritorious suit (filed in good faith) is adequate consideration. Among other things, it saves the other side a lot of litigation costs.

Rest. 74: Surrender of an invalid legal claim is adequate consideration IF: 1) doubtfulness rises from uncertainty as to law or facts or 2) the forebearing party honestly believes in the validity of the claim

PROMISSORY ESTOPEL 
Ricketts v. Scothorn

Facts: Grandfather promises granddaughter $2000 saying, “None of my grandchildren work and I don’t want you working.”  She quits her job on the spot (in front of him), but never receives any money.  No consideration, apparently because it was explicitly stated that the agreement was dependant upon her leaving her job—I was a promise intended to induce behavior, but behavior not essential for giving the promise.

Principle: Injustice cannot be avoided unless the promise is enforced.  Promise intended to induce behavior, reliance to detriment of promisor, no way for her to recover.

RESTATEMENT 90: Promissory estoppel OK when 1) promise reasonably expected to induce action or forebearance, 2) reasonable Detrimental reliance on part of promisor, and 3) injustice unavoidable without enforcement.  Remedy: “may be limited as justice requires”—usually reliance or consequential damages.

“Courts usually focus on the reasonableness of reliance”

Rest. 90(2): No consideration necessary for marriage or charitable gifts

--A detriment which is merely a consequence of the promise vs. a detriment which is in truth the motive or inducement (Holmes, The Common Law).

-- Unbargained-for reliance as an alternative grounds for enforcing promises.
Greiner v. Greiner
Facts: Man dies and only leaves all land to one son, and a few cents to two others just to make sure that it was known that he hadn’t excluded them by mistake.  Mother inherits some land and tells one of her sons to move back to town.  He moves back and lives on the land given to him for a year, but then he’s asked to leave.  He gets to keep the land: 
Principle: No consideration because it was a unilateral offer, not bargained for, and not dependent upon the son’s moving.  Yet it was reasonable detrimental reliance to a promise intended to induce such behavior and it would be injust to thereby deny him the land.  So he keeps it: SP (“In the hopes of…” not enough for consideration)
Allegheny College v. National Chautauqua County Bank of Jamestown

Facts: Yates promises $5000 to school with ambiguous letter that says 1) spend as you see fit and 2) set up a fund with my name attached.  

Principle: Cardozo finds consideration because after “gift” was promised, publicity was made and “[t]he donor was not at liberty to gain the benefit of such an undertaking upon the payment of a part, and disappoint the expectation there would be a payment of the residue.”.  Dissent suggests that there was no consideration, but that Prom. Est. may exist

--New York courts highly reluctant for a long time to recognize PE

Feinberg v. Pfeifer

Facts: Woman works at company for many years and is valued and appreciated: at board meeting that vote on and tell her that she can “retire at anytime” and that she will get fifty-percent salary as pension.  She retires and after a few years, she becomes ill, and can’t work anymore and then the company decides to renege on its “promise.”

Principle: She gets reliance damages (or expectation if the payments will keep coming) because even though it was a gratuitous offer, it reasonably induced detrimentally reliant behavior.  

James Baird Co. v. Gimbel Bros., Inc.

Facts: Subcontractor sends out an offer, “If you general contractor win bid, we’ll do this part of it for X amount.”  But subcontract Gimbels messed up and underestimated the cost.  They say that there was no K b/c Baird never informed them of acceptance.  Court rules that there’s no K, and no reasonable detrimental reliance.

Principle: What’s the difference between a promise and an offer? Hand: No Mutuality existed because using the subcontractor’s offer in bid creates no duty to sub contractor

1) Rejects idea that using subcontractor bid in main bid was acceptance because he’s worried about strategic behavior; 2) Subcontract is not an option because it’s “not supported by consideration.”  (but maybe it is because it increases odds of subcontractor getting their offer accepted).  3) Detrimental reliance?  No, just an offer—can’t say that reliance on a mere offer is reasonable. ALTERNATIVES:
2) Submission of main bid= acceptance by Baird ( enforceable K (Consideration)
3) Submission of main bid= creation of an option to buy  (Questionable—Rest. 25)
4) Submission of main bid= reliance ( binding promise under PE (Rest. 87/Trayn.)
a. Would Baird want to be stuck w/goods if K didn’t go through?
b. No evidence of a traditional bi-lateral agreement
c. Purpose of Subcontractor not to create reliance—court hostile to PE
Drennan v. Star Paving Co.

Facts: Similar to previous: Subcontractor makes an offer and general contractor incorporates it into bid—Traynor invokes PE.

Principle: Hand was a hold out on PE.  No K because: 1) no indication that ( sought to make bid irrevocable based on (’s use of his figure and 2) no evidence that interprets (’s use of (’s bid as acceptance thereof, binding (, on condition he received main K, to award (--To answer Hand’s concerns about strategic play: “It bears noting that the general contractor is not free to delay acceptance after he has been awarded the general contract in the hope of getting a better price”


--Subcontractor could have protected self by putting in “don’t rely” clause

Rest. 87: An offer for an option is binding if it “should reasonably expect to induce action or forbearance…before acceptance” and which does and which must be enforced to avoid injustice.  

Rest. 25—“Option K” promise that meets requirements for K and limits promisor’s power to revoke

DRENNAN better precedent than Gimbels

Goodman v. Dicker

Facts: Goodman brought the rights to set up a chain store selling radios.  Goodman agreed to sell the rights, and said that the deal was done.  In reliance, Goodman made some investments, but then Dicker said “sorry, not going to set you up after all.”  Plaintiff claims that it would be reasonable because the K, if implemented, would be an “at will” contract—as a result, it could have been cancelled at anytime anyway.

Principle: Classic PE: “Justice and fair dealing require that one who acts to his detriment on the faith of conduct of the kind revealed here should be protected by estopping the party who has brought about the situation from alleging anything in opposition to the natural consequences of his own conduct.”  Also not that to claim that K had no value would deprive it of mutuality—are all of their K’s invalid—and violate “good faith.”
Hoffman v. Red Owl Stores, Inc.

Facts: Red Owl promises Hoffman a franchise; to get practice, he operates a successful grocery store; Hoffman’s father-in-law gives him more and more money that Red Owl demands (agents making promises without proper authority); eventually Red Owl wants so much money that Hoffman’s father-in-law wants partnership, which Red Owl can’t allow b/c they want the store if there’s a bankruptcy—so deal revoked.  But, wait, Hoffman gets some PE damages because he was promised a store for X money and just couldn’t later on meet the Y money requirement

Principle: “The wrong is not primarily in depriving the plaintiff of the promised reward, but in causing the plaintiff to change his position to his detriment. It would follow that the damages should not exceed the loss caused by the change in position, which would never be more in amount, but might be less than the promised reward.”

· Construction Bids Cases/Limits on the power to revoke an offer:

· Reliance [Rest §45 (option K created by beginning or tendering of performance);  87(2) (akin to Rest. 90)]


More generally:

· Offeror explicitly assumes a limit - Firm offer / option contract [UCC § 2-205; Rest. §§ 25, 87(1)]

Blatt v. U. of Southern California

Facts: Blatt enrolls in law school with the promise of “If you do well, you will be considered for Order of the Coif.  He is fourth in his class but doesn’t make the cut because he, as a commuter student, wasn’t on law review, which wasn’t a requirement when he enrolled. Demands PE for the detrimental reliance of working so hard for something that he wasn’t considered for.

Principle: Basically a case of “no damages.”  Also, he was promised “consideration,” and he just didn’t get the thing.  But he did allegedly get considered (maybe not though, because rule may have removed him from consideration.”

Spooner v. Reserve Life Insurance Co.

Facts: Reserve Life sends out a letter to its salesmen that says “If you work hard, we’ll give you a super bonus.”  Adds a clause, “but we won’t if we don’t want to.”  Sued for PE because its salesmen say that they worked so hard in reliance of the promise to receive the bonus.  Didn’t see otherwise.

Principle: While “bordering on fraud,” you cannot have PE when there is a “but not if we don’t want to give it to you clause,” essentially because reliance on that kind of shit would be unreasonable; note that this is what Traynor wants people to do with construction K’s. “There is a natural aversion to such one-sided propositions, but we cannot delete terms or words from an offer, nor can we ignore them, to make a binding contract for the parties where none exists.”
Ypsilanti v. General Motors
Facts: GM gets tax incentives to stay in Ypsilanti and keep jobs there.  Intermediate appellate court judge rules that PE prevents GM from leaving because 1) it’s promise to keep jobs in town was intended to induce the tax breaks, 2) foregoing the tax breaks amounted to detrimental reliance on the part of the city, and 3) injustice could not be prevented otherwise.  Supreme Court of Michigan reverses.

Principle: “Mere huffery is not a promise.” “[A]lmost all the statements the trial court cited as foundations for a promise were, instead, expressions of defendant’s hopes or expectations of continued employment at Willow Run.

Alden v. Vernon Presley

Facts: Elvis’ domestic help’s family (or something) is a woman named Alden; Elvis likes her and when he finds out that she can’t get a divorce, he assigns his attorney help her and promises her that he’ll pay off the mortgage to her house.  When he dies, he hasn’t paid off the mortgage.  It was a gratuitous promise.  Only after Elvis’ father announces his decision not to pay off the mortgage does woman finally finalize divorce and get the house (whose mortgage she can’t pay). Principle: Court rules that she gets nothing because her reliance was not reasonable.  She should not have pursued the “reliant” activity after the promise was revoked.
Cohen v. Cowles Media

Facts: Cohen is a hatchet man in Minnesota politics who says to a reporter, “Promise me anonymity and I’ll give you good dirt.”  Reporter promises and finds out about minor arrests records of a gubernatorial candidate.   Thus, Cohen’s sleaziness becomes the story and the newspaper publishes the “Cohen is sleazy” story, breaking its reporters promise.  Reporter testifies that she urged paper not to break promise (different from Red Owl because agent had good reason to believe that she was authorized to make the promise).  Cohen wins at trial.  But Minnesota Supreme Court overrules on 1st Amend. Grounds—freedom of the press.  

Principle: Supreme Court reverses, saying that promise made by a reporter is still a promise and that the common law that applies to all people should apply equally to reporters here.  On remand—without the first amendment concerns—Minnesota court rules for Cohen on typical “reliance” PE damages.  Promise induced his action, etc.  NOTE: possibility for efficient breach on the part of the Newspaper—bigger story, more circulation

IMPLIED COVENANTS

All contracts have an implied covenant of Good Faith
Rest. 205: Good faith performance emphasized faithfulness to an agreed common purpose and consistency with the justified expectations of the other party

· UCC §§ 1-203; 2-103 (Immutable rule)

Posner in Cookie: “Contract law imposes a duty, not to “be reasonable”, but to avoid taking advantage of gaps in a contract in order to exploit the vulnerabilities that arise when contractual performance is sequential rather than simultaneous.”

Gold berg v. Levy

Facts: Landlord rented to store in Ozone Park.  ( owned two such stores and diverted traffic to his other store.  Part of the lease included a percentage of the sales, so the diversion violated a covenant of good faith

Principle: It violates good faith to divert traffic away to another location to increase the size for you at the expense of the landlord—when there’s no increase overall.

Mutual Life v. Tailored Women
Facts: Store rearranged to avoid paying fees for expensive stuff sold in one part of store.  Yet profits for landlord did not decline.

Principle: Not at landlords defense.

· If it increases the overall size of the pie, then it’s good faith

· If pie remains the same, but increases lessors share, then bad faith
Stop and Shop v. Ganem
Facts: Stop and Shop purchased a lease in which 1) it was to pay all property taxes regardless of rates, 2) pay $22,000 annually in rent and 3) pay %1.25 of the profits of the store to the lessor.  Stop and Shop then wants to close down this store.  Does the percentage sale not grant an implied covenant of continued operation to the lessor?

Principle: No implied covenant because more-than-nominal rent suffices—burden on the lessor to prove that rent was below market and that percentage of sales was therefore a substantial implied-covenant-creating part of the rent
WARRANTIES

--Only want warranties when its cost-justified (when the buyer can’t buy insurance for less)

--Don’t want them to cover too much consequential damages—think Hadley—because it varies so much

UCC: TWO implied warranties Merchantability (UCC 2-314) Specifically, UCC § 2-314(2)(c): Fitness for ordinary purpose. Pass w/out objection in trade the trade.
Fitness for Particular Purpose (UCC 2-315) Buyer does not need to expressly state the particular purpose. BUT

--Seller must have reason to know of the particular purpose.

--Buyer must have relied upon seller’s skill or judgment. (don’t want used car dealership that buys my car from saying that they trusted my judgment in looking under the hood).

· Implied warranties only available under UCC.; Apply only if seller is a merchant in goods of that kind; IWM: How do you prove that a good is not “merchantable”?

IWFPP: How can a buyer recover under this warranty?; 

--Express Warranties; “Affirmation by seller, which relates to the goods and becomes part of the basis for the bargain creates and express warranty.” [UCC § 2-313 (1)(a)]; Reliance (Truth v. Insurance); Warranty vs. Puffing [UCC § 2-313 (2)]
Common Law: “Implied warranty of a 

CBS, Inc. v. Ziff-Davis Publishing Co.
Facts: CBS is planning to by Ziff’s magazines for over $300,000 but then becomes suspicious of Ziff’s numbers.  Ziff again offers a gratuitous express warranty, and that seals the deal.  CBS then finds out that its instincts were right, and sues, but Ziff claims that its reliance upon the warranty was unreasonable.

Principle: But the warranty was like a kind of insurance; a gratuitous consideration—if I see a car and I don’t care about the air conditioner—but the AC is warranted to work, and it doesn’t, then I get a working AC—BECAUSE I PAID FOR IT.  Because otherwise express warranties could be fraudulent inducements with no consequences.

--An affirmation of fact or description of goods that creates an express warranty under UCC § 2-313 CANNOT be disclaimed in the contract via an “as is” or disclaimer clause. [UCC § 2-313, cmt. 4]

-- If K-provided remedy “[fails] its essential purpose,” the victim can invoke the Code’s default remedies. [(2-719(2)]—(In commercial K’s, a foreswearing of consequential damages survives even if the remedy “fails its intended purpose;” consumer K’s opposite)-- Unconscionability constraints the ability to exclude consequential damages. [(2-719(3)]

· Policy Considerations

· Warranties serve valuable purposes

· Information revelation

· Risk allocation; Efficient Precautions


Generally, parties should be free to give / disclaim warranties. [Freedom of Contract]

· The Code’s default warranties save TCs.

Constraints on the seller’s ability to disclaim warranties / limit remedies are justified to the extent that consumers are imperfectly rational.

SUBSTANTIAL PERFORMANCE

When there’s a breach in part:

1) “Perfect Tender Rule” (No More)

2) Pay now; sue later

3) Compromise: no pay only if breach is material; if its minor, subtract the difference and sue

Jacob & Youngs v. Kent

Facts: Man contracts for house to be built with good quality “reading pipes” but instead gets lousy pipes. He sues to have the entire house torn down and rebuilt so that he gets the correct pipes.  

Principle: Cardozo rules that small deviations do not breach an entire contract, but that the difference in value should be paid to the non-breaching party.  Also adds that there can be a clause—this is a default rule.

Question: If Cardozo had realized that it was more than mere negligence, would have have ruled otherwise because of the covenant of good faith?  Would there be the possibility of punitive damages? “…the cost of completion is grossly and unfairly of out of proportion to the good to be attained. When that is true, the measure is the difference in value.”

Albert Hochster v. Edgar de la Tour

Facts: Tour hires Hochster to be his valet in Europe beginning on June 1.  On May 12 he informs Hochster in a letter that the K shall be breached.  On May 24, Hocshster files suit, at which point Tour offers the K back.  Hoshcter’s lawyer says that there can’t be a breach until the day that the K was set to start.

Principle: Non-breaching party should be allowed to cease all work and pursue relief as soon as the other side has announced an intention to breach. “[U]pon a contract to do an act on a future day, a renunciation of the  contract by one party dispenses with a condition to be performed in the meantime by the other, there seems no reason for requiring the other to wait till the day arrives for seeking his remedy by action.”
· Duty to avoid waste and to mitigate

· When there is a clear message that there will be a breach, then all duties of non-breaching party cease as do all responsibilities 
ANTICIPITORY BREACH
Harrel v. Sea Colony, Inc.
Facts: Harrel contracted to buy a condo but couldn’t afford it later, after value shot up.  Sets up a principle in Agreement to get out of K and let Sea Colony earn all the profits (not applying “Tongish”).  Sea Colony got greedy, however, and said that Harrel’s suggestion that he might be interested in getting out of the K was a sign that he would breach, and anticipatorily repudiated so as not to have to pay back deposit.  Busted.

· Principle: To constitute an anticipatory breach of K, there must a definite and unequivocal manifestation of intention on the part of the repudiator that he will not render the promised performance when the time fixed for it in the K arrives.    

UCC §2-609—Adequate assurance of performance: When reasonable grounds for insecurity arise, one party may in writing demand adequate assurance of due performance and until he receives such assurance may if commercially reasonable suspend performance.  Merchants: reasonablness determined according to commercial standards.  Acceptance of some money does not nullify right to still demand assurance(3). 

· After receiving just demand, other party had thirty days to reply or else they are deemed to have repudiated the K
Scott v. Crown

Facts: “Two small K’s.”  First one completed delivery, second one partial delivery, when seller suspects that buyer won’t pay for either.  Hears bad rumor, yells at buyer’s truck driver, won’t make delivery w/out assurance.  But, payment simply wasn’t due yet.

Court determines that grounds for insecurity were reasonable.

Principle: If you don’t comply with 2-609 to the dot, then likely you will be the one in breach.  In spite of reasonable grounds for insecurity, based on complaint to driver, it was not reasonably conveyed:

· General grounds for reassurance must be in writing (unless unusually clear)

· Cannot demand performance beyond required K

· Content of demand must be sufficient, not mere demand to meet with buyer
· Code

UCC § 2-610: Anticipatory Repudiation: 1) May cease work, 2) May wait reasonable time for performance, 3) even if notifying repudiator that will wait, may still seek damages

UCC § 2-611: Retraction of Anticipatory Repudiation: Repudiator may, up to scheduled next performance, go back to K, and assume all rights under K, so long as non-repudiating party has not yet cancelled or materially repudiated his position

Rest. §§ 250-257: Prospective Non-Performance: Breaching party can be liable before an act of non-performance has occurred if repudiated through 1) explicitly statement or 2) “affirmative act;” when “reasonable grounds” to expect breach, may demand adequate assurance, but may not cease performance until there has already been a lapse by potential repudiator.  256: Nullified if retraction reaches non-breacher prior to a material change in position. 

· If there is a clear statement from repudiator, than non-breacher is safe, but if there is only suspicion, then non-breaching party, by ceasing performance, seriously risks becoming the breaching party

MATERIAL BREACH DOCTRINE

--Intended to balance the competing goals of protecting the promisee and avoiding strategic manipulation (looking for minor deviations as an excuse to get out of K)

B&B Equipment Co. v. Bowen

Facts: Bown was brought into a small company b/c the owners needed someone with his expertise.  Main purpose of the K was for Bowen to perform; therefore his lousy performance constituted a material breach (note that he did perform well for several years—but court and Wurgler think that that’s irrelevant).  

· Principle: Always ask: what was the main purpose of K?

· In a material breach, award restitution damages

· Insane balancing test under Restatement (refer to case)

Lane Enterprises, Inc. v. L.B. Foster Co.

Facts: Foster subcontracted to build a component of a bridge and subcontracted finishing to Lane, agreeing that Lane would 1) be in compliance w/inspection and standards and 2) do both stages.  Lane can’t do it, and says it’s impossible, so Lane hires someone else to finish the job and cover the cost.  Foster asks for assurance that Lane can do phase two and withholds 5% payment; Lane claims withholding was a breach of K and 

Principle: 
--A good faith holding of small amounts is not a material breach

--Demand for reassurance was reasonable and lack of response constituted a repudiation

SUBSTANTIAL PERFORMANCE

Why no perfect tender rule: we don’t want to invite strategic behavior to induce breaches so that people an get out of the K’s; find little things; like in Tongish the breaching party could have tried to find something small and induced a breach
Ramirze v. Autosport

Facts: Ramirez’s trade in their old camper for a new one.  But the new one is late in coming, and when the inspect it, it sucks. They give buyer a chance to fix it, but when they go back, no one will speak with them.  

Principle: must give seller opportunity to cure; rejection doesn’t end the K under the UCC

--To determine what “good” goods are: look at K; buyer has right to inspect (2-515) nd it must be in a reasonable time, to keep correction costs lower for seller

--acceptance by silence a good default rule; saves transaction costs
Rest. §241; UCC §2-612(3)

--Promisee may treat contract as repudiated when breach is material.

--If you don’t exercise your option to reject/complain you can still sue for damages

--If breach is not material, promisee cannot suspend performance; Factors in §241 should be used to address the competing interests of protecting the interests of the promisee and preventing strategic behavior

UCC § 2-601: Perfect Tender Rule 

--But watch out: Right to cure if buyer rejects goods (2-508)

--Buyer can revoke acceptance if 1) goods not seasonably cured or 2) no discovery because its’ hard (2-608).  

--Delayed shipment – Buyer can reject only if delay is material (2-504)

UCC 2-711: Buyer’s rights to reject goods:

Cancel the contract; Cover; Recover MP-KP damages under 2-713 (if non-delivery); seek specific performance, if appropriate; seek consequential damages pursuant to 1-106

2-714: Remedies for accepted goods that suck 

--Look at car Hypo for difference between rejection and revocation: Ramirez is clearly rejection--they never took it; if the guy w/the car discovers something very soon and returns it, then that’s rejection, but if it’s a while later—then it’s revocation.

DAMAGES: COST OF COMPLETION V. DIMUNITION IN VALUE

Groves v. John Wunder Co.

Facts: Groves contracted to have his land fixed up. Land had little value, but Groves thought it would years down the line; but Wunder fucked up and didn’t fix up the land.  Court invokes part of Cardozo test that says “willful transgressor must accept the penalty of his transgression.”  So they award cost of fixing up the land.  

Principle: Dissent disagrees, and would only award the difference in value of the land, which here is very small because land is shit.  Wurgler thinks dissent is right. But the crucial flaw in the dissent is that it doesn’t take into account idiosyncratic values.


--Correct damages should be difference in value (dissent) but taking into account idiosyncratic value to non-breaching party
Peevyhouse v. Garland Coal Mining Co.
Facts: Garland knows that Peevyhouse doesn’t want to let mining on its land, and goes out of its way to offer that it’ll fix up the land later—but completely fails. Court awards difference in value measure of damages, which is fucked up because it allows fraud to slip by; but Wurgler thinks that it’s OK in principle, just should have taken idiosyncratic values into consideration.

--If you award idiosyncratic losses, there’s no waste, just potentially unfair redistribution of wealth.  

Rest. 348: Non-breaching party can recover either: 1) diminution in value or 2) cost of completion (so long as it is not disproportionate to the probable loss)—consider idiosyncratic values  

Borate Case
--Wurgler: highly dubious intoxication claim (does not explain why) even though other party knew of intoxication.  Guys were drinkers.

Rest. 15—Mental Illness—Mentally ill enter into only voidable K’s—but if other party is unaware, the court my grant PE style relief “as justice so requires”

Rest. 16—Intoxication: Only a defense if other party knows that intox. Has bad effect on other party

MISREPRESENTATION 

Halpert v. Rosenthal
Facts: Rosenthal was to buy house and asked, “are their termites?”  Halpert said “No.”  Rosenthal checked, and found that there would, so did not go through with the deal.  Halpert sues to get difference between what Rosenthal offered to pay and what Halpert ultimately got.

Principle: 

· Misrepresentation must be of a material issues (termites are material).  (if it’s fraudulent, then materiality is irrelevant).  

· Material: if it’s substantially contributing to granting assent
· Cure for Misreprsentation: recission and restitution (though it is an equitable power and theoretically the judge can do a little more)

· If you see for Misrepresntation, you never get expectation damages

· Honest misrepresentation are still misrepresentations: strict liability 

· Misrepresentation must have been a “good faith” believed fact at the time of contracting, or else it’s fraud

· Why is the seller’s promise not a warranty? “For a statement to become a warranty is must become part of the basis for the bargain.”
· “No duty to disclose”

· But, non-disclosure of something that buyer should know is “failure to obtain good faith”
· Buyers can protect themselves by asking, “is there anything that I should know?”

· Rest. 161 on when a duty to disclose: to correct a mistake of the other party; good faith; to correct a known basic assumption material to other party’s inducement; to prevent previous statement from being a misrepresentation or fraud

· Merger Clause no good because it did not effectively disclaim termite issue??

Rest. 162(2): Misrepresentation “material” if it would likely induce reasonable reliance or maker knows that it will induce recipient to do so much

Rest. 164: Contract voidable if based on fraud or material misrepresentation. If it is induced by a 3rd party, then the 3rd party must know that it’s going to be influential in a K deal or not be in good faith for it to void K.

Rest. 167: “inducing assent” should be defined as “substantially contributing to decision to manifest assent.”  

Byers v. Federal Land Co.
Facts: Federal Land Co. will see Byers land in Wyoming valued at $15 an acre through an agent in Nebraska.  Land actually worth $35 and Federal Land Co. 1) doesn’t own it and 2) the person (Carpenter) who Federal Land Co. brings in to “rent it” for first five years after sale is really just a shame.

Principle: 1) Federal Land Co.’s misrepresentation about ownership is “immaterial”—not the crux of the deal

· Lie about possessorship is material because of the value of that and the misrepresentation was “through conduct.”

· Statement of “value” is an opinion and therefore not a misrepresntation

“Opinion” and “Fact” differential:

1) A statement about something with market value is generally “fact”
2) A statement about something of idiosyncratic value is generally opinion
3) Reliance on an opinion is unjustified unless
a. Offeror has “fiduciary” responsibility or other close relationship with promisee,  (Rest. 169 (a))
b. Seller is in position of “special knowledge”—buyer reasonably believes them to have special skill, judgment, or objectivity (here the real estate agent knew nothing) (Rest. 169 (b))
c. Some other reason causes particular susceptibility to misrep. (Rest. 169 (c))
Rest. 168: Opinion: “belief without certainty” and recipient may interpret unknown facts as, offerers knowledge, consistent with opinion.

Vokes v. Aurthur Murray, Inc.
Facts: Lonely widow buys lots of dancing lessons.  They keep telling her, “you’re getting really good.” She brought a ton of lessons.  

Principe: They were in a relationship where they had a fiduciary-style responsibility to her (Rest. 169) and therefore they crossed the line over “mere puffery.”—even though “it would be considered as opinion if the parties were dealing on equal terms.”

DURESS

Hackley v. Headley
Facts: Hackley went to get his payment—but K did not have a term for payment—and needed the money “now.”  Headley gave him the money “now” but took a huge percentage for the transaction.  Hackley claimed duress.  He claimed that he hadn’t the time or resources to sue on the spot, but he that he secretly intended to sue later.

Principle: This was just an honest—though perhaps predatory—K renegotiation.  

Policy: Better for ( to be able to get money up front at a fee—to have that option.  

· Difference between Offer v. Threat: An offer may improve the status quo whereas a threat may worsen status quo
· If Headley had taken measures to create Hackley’s need-say by cutting off his other sources of money—then it would be duress
Austin Instrument v. Loral Corp
Facts: Austin made stuff for Navy and subcontracted out many parts to Loral.  Loral didn’t get a bid on a new piece of machinery, and demanded that as for the pre-existing K, it wanted retroactive advances of money.  Austin said, “OK, but this is only because I have no other option.”

Principle: Loral guilty of Duress because it took an affirmative action to limit free will.

Rest. 175: No reasonable alternatives test: mixes subjectivity/ objectivity(reasonableness) as always—here Austin needn’t go to people who it doesn’t trust, nor must it take risk in renegotiating his K w/the navy.

· Austin can’t just breach Navy K because of huge liquidated damages and reputational harm—if Austin had a legitimate excuse to demand renegotiation pursuant to 2-209 then it could have said so much

United States v. Progressive Enterprises
Facts: (/Crane is a subcontractor and Progressive has a K with the military.  Crane had legitimate reasons to require renegotiation (cost of materials had gone up) and when Progressive accepted the renegotiation, it never said that it was doing so w/out free will. 

Principle: Party under duress must make it clear that they only are accepting revisions as a result of duress.  

· No way for Crane to know that Progressive was feeling duress

· “Seller must be dealt with honestly to be able to consider other possibilities.”  Keeping such info secret hardly consistent with good faith.
· Must complain and identify the nature of the problem
· Here, the circumstances had changed.  Risk was not priced into the K and therefore demand for renegotiation is permissible pursuant to 2-209.

Odorizzi v. Bloomfield School District

Facts: Odorizzi was a teacher who was arrested for homosexual conduct (framed?) and after getting out he was weary and dazed.  Immediately his principle and others came to his apartment and said, “We’re your friend.”  “This is for your own good.”  “No time to speak with an attorney.”  “Just sign this and resign.”  “That way we won’t humiliate you.” Odorizzi signs and his later acquitted.  He wants his job back and claims “undo influence.”

Principle: Undue Influence has two factors:

1) Weakness on part of victims

a. Dizzy/tired/elderly/particularly susceptible to abuse; “weakness of mind which leaves understanding lacking; or lesser weakness which provides sufficient grounds to rescind—need not be long lasting due to 1) AGE, 2) PHYSICAL CONDITION, 3) EMOTIONAL ANGUISH

2) Over persuasion 

a. Discuss/consummation at unusual time/place
b. Insistent that business be finished at once

c. Extreme emphasis on untoward consequences

d. Use of multiple persuaders

e. Absence of third-party advisor; “No time to contact”
UNCONSCIONABILITY 
Williams v. Walker-Thomas Furniture Co.
Facts: Williams rented with a collateralized debt clause.  That is, each time she rented a new piece of furniture from the rent-a-center, all previous pieces were put up as collateral.  

Principle: Absence of MEANINGFUL CHOICE

1) Procedural side: unequal bargaining power

2) Substantive Side: a lot more far reaching than any consumer would imaging to be—alternative argument.: huge credit risks for lender

a. Price alone is never unconscionable  
Sherwood v. Walker
Facts: Purchase for a cow that seller thinks is barren but buyer takes a chance.  Before transfer, it gets pregnant and seller wants to rescind the K because the value has gone up so much.

Facts: It was “The whole substance of the thing.” If mistake was mutual, and ex ante, and on the whole substance, then no K.

· Crux of the issue over whether it had passed- ( wants an efficient breach

· Everyone knows that assets have values that can go up and down, therefore is sue is: who is risk allocated to
Rest. 152: When there is a mutual failure of a material element upon which K is premised, K is voidable by adversely effected party

Rest. 154: If one is aware at time of K that they don’t know something then they assume the risk.  

Incentives: Who in better position to avoid risk?  Who is efficient risk-taker?

Nester v. Michigan Land & Iron Co.
Facts: Man buys pine forest and has adequate time ex ante to assess the pines and guess as to their quality, but ex post finds that they really are of low quality.  Therefore wants not to pay whole sum due based on Sherwood v. Walker.

Principle: Plaintiff assumed the risk of error in assessing the timber.  

How to Analyze a Mistake:

1) Was there a mistake

2) About a Pre or Post K Fact?

3) Basic assumption of the K?

4) Mutual Mistake?

5) To whom is the risk allocated? 
Wood v. Boynton

Facts: Woman sells her diamond ring knowing that it may be of some value but has no idea that it is a diamond and doesn’t find out.  She knows that she doesn’t know.

Principle: Knowing that you don’t know implicitly assumes risk Rest. 154(b)

Tyra v. Cheney
Facts: Subcontractor claims that he told builder that his bid was too low before it was accepted.

Principle: If one knows that he bid is wrong or mistaken then they can’t “snap it up.” Burden on ( to prove that other side knew.

Laidlaw v. Organ
Facts: Man knows that war is over but deliberately doesn’t disclose to other party to get benefit of perceived lower price.

Principle:

Rest. 153: Unilateral Mistake voidable if adversely affected doesn’t bear risk of mistake and either enforcement would be unconscionable or other side knew of mistake. 

Rest. 160, 161: DUTY TO DISCLOSE: 

1) When necessary to avoid a misrepresentation/fraud

2) To correct a basic assumption the other party where failure to disclose is bad faith

3) Fiduciary/trust/confidence duty

4) When he knows that the other party is mistaken

Policy: Who is in a better position to avoid Mistake?

--Withhold Deliberately but not casually acquired information (Kronman)

--Productive v. distributive facts (Cooter)

Paradine v. Jane
Facts: Army invaded by enemy aliens.  Is there still a duty to pay the rent?

Principle: 

· Stands for Strict Liability except when risk allocation is explicit
· Free will assumption of risk

· Lessee’s performance has not become impracticable
Defenses in Raffles: immaterial, risk allocation, no mistake at all.

Taylor v. Caldwell
Facts: K to perform in a music hall, which burns down prior to date of performance.  

Principle:

· Implicit understanding that if the theater ceases to exist, then no K

· TOO OBVIOUS FOR WORDS RULE: She likes to define “implied terms” as those that are “too obvious for words:” LadyDuff  Gordon; Taylor v. Caldwell
· “God’s Will Permitting” clause; 

· Force Majeure Clause
· IMPLICIT RISK ALLOCATION

Eastern Airlines v. Gulf Oil
Facts: Oil prices go up and Gulf wants to get out of K because it claims that its commercially impracticable pursuant to UCC 2-316

Principe: Not allowed out of K because its still Possible.  But UCC only says impractical

Rule for determining impracticability: 

1) Failure of a presupposed condition

2) Failure was unforeseeable

3) No specific risk allocation

UCC 2-615: Seller off the hook for failure to perform if there’s a failure of a mutual assumption so long as 1) when only partially incapacitated, may still sell to people not under K, and 2) must notify buyer seasonably—must be consistent with good faith

· Comment 4: Increased costs alone are not enough
· Is risk explicitly or implicitly allocated?
FRUSTRATION OF PURPOSE

Henry v. Krell
Facts: Man rents room to see the coronation of the King.  He pus down 25 pounds, but is sued for remaining fifty, even though King is becomes ill and there is no coronation that day. K voidable.

Principle: Not a lost volume seller: will be able to cover—just on different day

· “Windfall Rule”—Can’t get back money already paid
· Not a mutual mistake case because the change was ex post

Loyd v. Murphy
Facts: Man rents a storefront to sell cars, but then gov’t restricts sales of new cars.  But man still sells cars at another location.  He wants out of K for frustration of purpose.

Principle: 

Policy: Who was in a better position to minimize the risk?  Who was the efficient risk-bearer?


--Don’t want to over apply frustration of purpose and call all K’s into question while promoting massively expensive litigation.  

· The fact that it was foreseeable implicitly allocated the risk to the lessee
Ret. 261-266,271: Prevention by gov’t regulation, destruction or failure to come into existence of necessary thing, death or incapacity, discharge by supervening impracticability without his fault.  

