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CONTRACTS OUTLINE

REMINDERS:

· UCC only for sales of GOODS (not services, not real estate, moveability test)

· BUT can usually use R2K/commonlaw in sale of goods/ UCC 

· Most  rules = default
· Argue both sides + pick a winner

· Discuss Damages
I. OVERVIEW
A. K =

· Offer + Acceptance + CN – Revocation – Defense = K

· Promise, offer, acceptance

· Promise/promise set in which 

· Performance ( legal duty

· Breach( legal remedy

· Enforced by damages or specific performance

B. REASONS TO ENFORCE

· Ex Ante desires 

· Allows for reliance/efficiency in cases w/o concurrent, immediate exchange

· Risk allocation, ability to act in reliance

· Autonomy to make binding commitments

· “to accomplish what in a jungle of unrestrained self-interest could not be accomplished”

· Protect promissor > promissee

· K = BY NATURE enforceable even w/o reliance/ induced action (security, insurance

· W/ free info, CN of social/econ costs, parties decided to enter K b/c of value ( protect

· Can always purchase an option or choose not to contract

C. REASONS NOT TO ENFORCE 

· Against public policy (assassination, commonlaw marriage)

· Neg. extranalities re: 3rd parties (cartels, antitrust law)

· Neg. internalities: party’s ability to look after self (duress, unconscionability)

· Arg: disproportionate advantage for the wealthy

· Extralegal enforcement of promises

D. SOURCES OF OBLIGATION

· Harm ( Torts

· Benefit ( Restitution 

· Promise ( Contract 

E. 5 THEORIES OF K OBLIGATION

· Will

· Reliance

· Efficiency

· Fairness

· CN
F. SOURCES OF CONTRACT LAW

· R2K: codified common law  

· sometimes summarizes, sometimes tries to innovate

· UCC: sale of goods

· Goods = things that are moveable, can be severed fm reality (UCC 2-105)
· Moveabililty Test
· Merchant = deals with goods of the kind involved or hold himself to have knowledge or skill about practices or goods involved (UCC 2-104)
· Default v. Immutable Rules

· Ramifications directly addressed in K 

· Evolution past formalism: 

· K = instinct w/ an obligation, imperfectly expressed

· Desire implied by K, inferred by court
G. FORMS OF K

· R2K 4: promise may be oral or written or implied from conduct
Does a contract exist?

I. THE BASES OF CONTRACT LIABILITY


A. CONSIDERATION

1. BARGAIN THEORY OF CN (mutual inducement)

· Differentiates K from gift promise (freely offered/ unsolicited) 

· Look for selfish (or at least mixed) motives 
· What is bargained for may be CN even if not actual inducement (R2K 81) 

· Requirement of a bargain (R2K 17(1))

· Tests

· Underlying Inducement Test (R2K 71)
· Did benefit, detriment, counter-promise induce promise? (R2K71)

· Objective test (R2K 71, cmt (b), 81(1), 81, cmt. (b))
· Benefit Test: Presence of benefit/detriment = indicators, not necc. = CN

· Old method used benefit as CN, OUTDATED
· Langer v. Superior Steel Co. (pension)
· Objective v. Subjective Tests

· Inducement— Objective (R2K 71 cmt. b, 81)
· Bargained for (haggling not necc.)

· Nominal CN is not suff. 

· In re: Green (mistress)
· Magnitude of the CN – Subjective (79 cmt. c)
· Value to parties, not court 

· Grossly inadequate CN indicates duress, fraud, mistake (79 cmt e)
· Performance:

· Act, forebearence, creation, destruction, or modification of legal obligation
· Forbearance of legal right = CN 

· Hamer v. Sidway (nephew)
· R2K 74 Forbearance re: subjectively credible claim made in good faith = CN

· Fiege v. Boehm (pregnancy)
· Policy:

· Not enforce gift promises (intimate, cooperative, nonlegal sphere)

· Legal system’s interests to stay out of gift promises

2. LIMITS OF CN DOCTRINE

a. ADEQUACY OF VALUES EXCHANGED

· Court usually assumes exchanged values are adequate.
· No requirement for “equivalence of value” (R2K 79)
· Defer to party’s ex ante value judgments 

· Batsakis v. Demotsis (Drachnae)

· Gross inadequacies 

· could evidence duress, mistake, fraud, unconscionability 

· R2K 79, cmt e

· Diff. btwn bargain and conditional promise (EX: hobo cross street)

· Novelty is not necc. 

· Apfel (comp. organization)

· Default rule (can K around, shorten term, profit share)

b. MODIFICATIONS   
· Old rule:

· Modification to K gen. requires new CN 
· NOW not governed by R2K 73 re: new CN (R2K 73, cmt. c)
· New rule:  

· Modification = ok if breach is credible b/c based on

· Unforeseeable change in circumstances (not perspective) R2K 89
· Fair and Equitable in light of those circumstances, R2K 89
· To extent that justice requires in view of material change of position
· Duress v. Reasonable Change in Circumstances Test

· Angel v. Murray 

· trash (unanticipated difficulties, can modify)

· Kelsey-Hayes v. Galtaco 

· Parts (duress, no mod., no K, B-G disagrees)

· Alaska Packers 

· not at will ( duress not new CN ( no mod.

· Policy: disincentivize hold ups

· Reorganization of CN doctrine in UCC
· Modification does not need new CN to be binding (UCC 209(1))
· Good faith Test (UCC 209)
· Changed Circumstances Test (UCC 2-209 notes)

· Reasonable Alternative test (R2K 175 Duress)
· Assent induced by improper threat leaving no reasonable alternative ( void
· R2K 176: Improper Threat

· Crime, tort, crim pros, bad faith civil, breach good faith/fair dealing
· Exchange not on fair terms, aim of harm, use of power for illegitimate ends
· Can’t modify if…

· Entire performance is completed (R2K 89)
· “ performance of legal duty owed to a promisor which is neither doubtful nor the subject of honest dispute is not CN” (R2K 73)
· Externalities

· “a similar [but not ID] performance is CN” (R2K 73)
· Public officer receiving bribe for official duties (R2K 73(b))
· Gray (policeman)
· Contractual duty to 3rd party can = CN (R2K 73, cmt. d)
· Modify by relinquishing right (i.e. lease option) needs CN or new circ. 
· K modification: rule doesn’t apply; R2K 89 governs 

· Policy: Why would someone make P for something already owed?

· Gift promise

· Trickery (fraud, mistake)

· Pre-existing duty = weak (enforcement ben. both) 
· Does it hurt others? (Gray)
· Tests

· Threatened Party Perspective:

· “No reasonable alternatives” (R2K 175)
· “Fair and equitable” (R2K 89)
· Threatening Party Perspective: 

· Good faith test (UCC 209(1), cmt 2, R2K 205)
· “Circumstances not anticipated” (R2K 89)
· Credibility Test
· Ex Ante Interests Test (Kelsey-Hayes v. Galtaco)
· Policy

· Ex Post: Non-enforcement of modification helps coerced party

· Ex Ante: Non-enforcement of hurts coerced party if breach = credible

c. MUTUALITY OF OBLIGATION

· There is no CN if one party can withdraw entirely @ their discretion 
· Cannot make K valid after the fact by waiving non-mutual item
· R2K 77: Not CN if promisor reserves choice of alt performance (unless part of bargain)
· Any non-voluntary constraint on discretionary party suffices

· Rehm-Zieher Co. v. F.G. Walker Co. (whiskey cases) 

· Only 1 party could be pun. for 0 quantity ( deemed nonmutual

· Wrong b/c intended requirement K (price for exclusivity)

· General limitation: duty of good faith 
· UCC 1-203: Good Faith (in promise and enforcement)
· R2K 205: Duty of Good Faith and Fair Dealing 

· R2K 208: Unconscionability
· Limitation in exclusive dealing Ks

· “best efforts” (Wood v. Lucy)
· “good faith,” (Feld, zero Q)
· UCC 2-306(2) Good Faith of Reasonable Quantity Qualification
· R2K 77: choice of alternative performances must be part of bargain 
· Output & Requirement Ks

· Important to Allow 

· McMichael v. Price (Sand)
· Rehm-Zieher v. Walker (whiskey)
· Requirements K (as opposed to fixed K)

· Seller gains exclusivity to absorb risk  (uncertain Buyer’s requirements)

· Prot. UCC 2-306 Good Faith of Reasonable Quantity Qualification
· Quantity = “such… as may occur in good faith”

· Limitation: “unreasonably disproportionate to any stated estimate or… any normal or otherwise comparable prior output or requirements”

· R2K 77 Illusory and Alternative Promises
· Limitation in exclusive dealing 

· Tests:

· Try to ID parties’ Ex Ante intent re: mutually beneficial relationship
· Allocation of discretion/control can ( mutually ben. Risk Allocation
· Non-enforcement should be limited to abused discretion ex. in bad faith
· Duty of good faith (R2K 205)

·  Immutable (OMNI group)
· Reasonable Person Test re: unknown quantity (UCC 2-208)
· Objective standard

· Quantity Unknown Limitation = disproportion to normal/stated amount

· If satisfaction = CN of obligations

· Objective Test: Would reasonable person be satisfied? (R2K 228)

B. FORMALITY

· Form cannot create K

· In re: Green: Signed form + nominal CN = insufficient 
· Only effective formality = signed writing, only effective in subset of cases
· Sales Ks under UCC for:
· Waiver of Renunciation of Claim or Right After Breach (UCC 1-107)
· Firm Offers (2-205)
· Do not need additional CN between merchants
· Only signed writing from offeror
· Compare: non-merchants (nominal CN)
· Modif. of sales K > $500 
· UCC 2-209 (no new CN required for modification, just writing)
·  2-201 (Statute of Frauds)
· UCC 2-203 Seals inoperative (need CN)
· Exceptions:

· Some states (PA, NY) re: specific types of law
· Firm offers in signed writing between merchants (UCC 2-205) 
· R2K 95 is tying to bring formality back (but no one else is)
· Policy CNs: Should formality be a basis for K liability?
· No: Keeping certain transactions (gift promises) out of legal sphere
· Yes: Evidence, Channeling, Cautionary re: hastiness

C. ANTECEDENT BENEFIT

· Promise to pay for previously received benefit generally does not = valid K (not bargained for)
· Mills (sick son)
· Moral obligation does not = CN

· Harrington (ax)
· Elements (R2K 86)
· Prior non-gift Benefit + Later Promise + Justice = K
· 1. Previously received benefit 
· 2. Promise

· 3. Unjust enrichment (not a gift, intent to charge)

· 4. Justice requires at least partial enforcement of promise
· Webb (lumber)
· Elements (R1R 116)

· 1. Material benefit

· 2. Intent to charge (not gift)

· 3. Inability to get consent Ex Ante

· ***no promise necessary***
· Exceptions:

· Emergency situation or overly-high transaction costs
· K as parties would have K’ed if they could have

· Removing legal barrier (R2K 82-83)

· Bankruptcy

· Statute of Limitations
· Pre-existing obligation in honest dispute
· Difference btwn duty to do X and actually doing X (McDevitt, jockey)
· Remedy 

· Remedy tracks value of benefit (R2K 86 (cmt. i), R1R)
· But court has discretion to award (+) or (-) damages

· Policy: why have benefit-based liability?

· Why wasn’t promise to pay made before benefit was conferred?

· Low TCs ( no ex ante promise ( no mut. beneficial trade

· Non-enforcement ( incentivizes parties to bargain

· No enforcement under Restitution or K law 

· R2K 86 (justice element)

· High TCs (incapacity, time, constraint) explains no ex ante promise

· Law makes K if reason to believe Ps would have if TCs = low

· Reason 1: Ex post promise (R2K 86)

· Reason 2: Material Benefit (Restitution Law)

· Justice v. Incentives

· Ex Post: Keeping benefit w/o $ ( unjust (R2K 86, Rest.)
· Ex Ante: Absent obligation to pay, no benefit

D. PROMISSORY ESTOPPEL (DETRIMENT IN RELIANCE)

· Reasonable though unbargained-for reliance on promise can create K
· Mere hope of reimbursement = insufficient

· Unilateral K inducing reliance

· Lower threshold than for K, breach

· Detriment = unbargained for

· Detriment as mere consequence of the promise vs. detriment as motive or inducement 
· Holmes, The Common Law
· Requirements (R2K 90)

· 1. Promise 

· Can be implicit or explicit

· 2. Promisor could reasonably expect promise to induce reliance

· Objective “foreseeability” test

· 3. Reliance actually occurs ( detriment of promisee

· 4. Enforcement = only way to avoid injustice

· Ricketts (grandfather)

· Exception:

· “A charitable subscription… is binding…w.o. proof that the promise induced action or forbearance” R2K 90(2)
· Public policy decision

· Equitable v. Promissory

· Equitable = misrep of existing facts (shield)


· Promissory= misrep of future facts (sword)

· Remedy:

· “Remedy granted for breach may be limited as justice requires” (R2K 90)

· Either Reliance (harm, (-)) or Expectation Damages (promise, (+)) 

· Court’s discretion

E. STATUTE OF FRAUDS

· In certain transactions, formality (spec. signed writings) is necc. in addition to CN

· Writing is necc. but not suff. CN for enforceability in some cases (R2K 110, UCC 2-201)
· “Within the Statute”

· Sales of personal property > $5000 (UCC 1-206)
· Interests in Land [R2K 110, 125(1)]
· Most sales of goods > $500 (UCC 2-201)

· R2K 110 SOF
· Executor-Administrator provision

· Suretyship provision

· Marriage provision

· When perf. MUST take MORE than 1 yr (“K that is not to be perf. w.i. 1 yr”)

· Compliance requirements 

· R2K 131 Requirmenents of Memo
· A writing

· Signed by the party to be charge

· IDs parties

· IDs subject matter of K

· Indicates K has been made (or offered by signer)

· States essential terms of the unperformed promises

· R2K 132

· Statute’s requirements can be satisfied by multiple writings
· UCC 2-201 SOF for Sale of Goods
· K = not enforceable beyond quantity of goods shown in writing UCC 2-201(1)
· Btwn. merchants, K = enforceable against merchant receiving the writing, even if this merchant did not sign, as long as he did not object (UCC 2-201(2))
· Effect of Noncompliance

· No enforcement, but can get Restitution (R2K 138, 139(2)(a))
· Enforcement based on reliance
· General: R2K 139
· Interest in Land: R2K 129
· Sale of Goods (UCC): Not clear?

· Enforcement based on admissions (UCC 2-201(3)(b))

· Policy:

· Incentivize parties to reduce Ks to writing 

· Deters Fraud

· Fraud 1: false claim that K was made

· Fraud 2: false claim that K was not made

· Fraud 3: falsify the writing

· Prevent Misunderstanding

· Avoid reliance on imperfect memory

· Reduce litigation costs (evidentiary)
· Liberal Trend: Construed very narrowly by courts (UCC)
II. ASSENT

· Valid K requires BOTH:

· Substantive enforceability grounds: CN, Reliance, Benefit, or Formality, AND

· Assent: manifestation of intent by both parties to be bound to same terms

· Tells us which of the offers, proposals, negotiations parties actually agreed to
· Misunderstanding (Peerless): minds did not meet @ time of K
A. OBJECTIVE TEST OF ASSENT

· R2K 17 -20: Manifestation of Assent- The Objective Test
· R2k 19: Objective Manifestations of Assent
· (2) conduct of party must give other reason to infer insent
· (3) Secret subjective intent = irrelevant 

· Embry, “don’t worry,” Lucy v. Zehmer, “joke” 
· 1) Certainty

· 2) Protects justified reliance
· Misunderstanding
· The Blame Test (R2K 20, 201)
· Possible Scenarios:
· Case 1: Expression says X, but both parties intend Y ( Y controls R2K 201(1)
· Only instance in which subjective intent controls
· Case 2: A and B attach different meanings
· (1) If both parties = blameless ( No K R2K 20(1)(a)
· Peerless

· (2) If both parties can be blamed ( No K R2K 20(1)(b)
· (3) If A can be blamed and B = innocent ( K w/ B’s terms 
· R2K 20(2), R2K 201(2)
· Embry, Lucy

· Least Cost Avoider
B. OFFER AND ACCEPTANCE

1. OFFER

· Offer must:

· Indicate willingness to be bound R2K 21
· Objective test 

· Pepsico
· Vest offer w/ power to accept (and therefore conclude bargain) R2K 24
· Requirements

· Offeree: 

· Offer must target spec. offeree OR create mechanism for choosing among them

· Lefkowitz (furs, bait n switch)

· Carbolic Smoke Ball
· Lonergan (CA land, ad, limited stock, implied restrictions)
· Definiteness:
· Terms must be reasonably certain as to determine remedy (R2K 33)
· Indefiniteness evidences lack of willingness to be bound (UCC 2-204 (3))
· Offeror = “master of offer” and can specify means of acceptance

· LaSalle
· R2K 63(a) Mailbox Rule
2. ACCEPTANCE

a. BY AFFIRMATIVE CONFIRMATION

· Acceptance = Manifestation of assent to the terms of the offer (R2K 50)
· How to Accept:

· In manner invited or required by the offer (R2K 50)

· In any manner reasonable in the circumstances (UCC 2-206)

· Cannot accept offer you don’t know about 

· Glover (award)
· Mailbox Rule:

· Acceptance effective when POSTED 
· Technically, only R2K (can argue applies in UCC context too)

· Does not apply to substantially instantaneous communication (RECEIVED)
· Default rule protecting the offeree
b. BY SILENCE

· Rule: Silence does not = Acceptance

· Exceptions:

· Easy to Reject Benefit

· Offeree takes the benefit, had reasonable opportunity to reject, and had reason to know this was not a gift

· Shrinkwrap cases

· Invited by Offeror:

· Offeror invites silence R2K 69(1)) & Offeree intends to accept by silence

· Note: requires subjective intent 

· Course of Previous Dealings 

· Past relationship 
· Ammons (12 days)
· Exercise of Dominion (R2K 69)
· Where action would be a tort, if not a K

· Russell
· Policy

· In favor of rule (no acceptance by silence)

· Autonomy: freedom from K

· Efficiency: No unordered merchandise problem

· In favor of exceptions (acceptance by silence)

· Least Cost Avoider

· Justified Reliance

· Business Necessity (shrinkwrap cases)

c. BY PERFORMANCE

· If offer invites acceptance ONLY by performance (R2K 45)

· Does NOT invite promissory acceptance OR Perfromance w/ 3rd party

· Scoular (3rd party)
· Hendricks (signing, asked for assent)

· If Offeree begins performance ( Option Contract (Unilateral K) is formed

· Offeror is bound to keep offer open

· Offeree is free to complete performance or walk away

· Marchiondo (real estate)

· If offer invites acceptance by performance OR promise (R2K 62)

· If offeree begins performance, operates as acceptance

· Both offeree and offeror are bound (Bilateral K)
· Notice of Acceptance

· Not generally required unless:

·  Requested by offeror OR 

· Offeree knows that offeror has no way of knowing of performance

· Required under UCC
· Prep for Performance 

· Preparations for performance do not = beginning performance

· BUT beginning can result in reliance damages or (in theory) ED (R2K 87(2))
· Ever-Tite
· Diff. btwn R2K 45 and R2K 62
· R2K 62: Offeree can choose either promise of performance 

( Court can interpret beginning of performance as promise to complete 

( Offerree is now bound by K
3. TERMINATION OF OFFER: DESTRUCTION OF POWER OF ACCEPTANCE

R2K 36 Termination of Power of Acceptance
· Rejection or counter-offer by offeree
· Counter offer only if can be accepted

· Rejection = manifestation of intent not to accept (R2K 38)
· Counter-Offer = Rejection 
· Minneapolis & St. Louis Railway Co.
· Effective when RECEIVED (R2K 40) Reverse Mailbox Rule
· Indirect revocations counts 

· Dickenson: learn of sale to another buyer
· Lapse of time (Specified or “Reasonable”) (R2K 41)
· Death or Incapacity of offeror or offeree (R2K 48)
· Non-occurrence of an CN of acceptance

· Takes effect as of receipt by offeree (opp. of mailbox rule)

· Notice by 3rd party of impossibility or revocation (R2K 43)
· Can revoke at any time before acceptance

· Limits on ability to revoke:

· Firm offer: offeror explicitly assumes a limit voluntarily (~ formality req.)

· Reliance: when offeree reasonably relies

· Drennan (overruled James Baird)
C. FORM CONTRACTS

1. COMERCIAL CONTRACTS: BATTLE OF THE FORMS

· Common Law

· Mirror Image Rule (R2K 59)
· Must accept identical terms

· Any difference in terms ( 2nd offer actually = rejection + counter-offer

· Problem of “last shot fired” mentality
· Question or “grumbling acceptance” does not reject (R2K 61)
· UCC 2-207, R2K 59
· Question 1: 

“Definite + seasonable” expression of acceptance, despite additional or diff terms? 

· 2-207(1)
· If No ( mere counter-offer, no K

· If Yes ( maybe a K (go onto Question 2)

· Question 2: 

Is acceptance made conditional on assent to additional/diff terms? 

· UCC 2-207(1)
· If Yes ( counter-offer, not acceptance ( no K

· If No ( acceptance ( K  + proposal for modification 

· Question 3: (If have K through communication) 

Do new terms become part of the K? (UCC 2-207(2))

· If btwn NonMerchants, then only under normal modification rules

· If btwn Merchants:

· Additional terms incorp. auto. (silence = acceptance) IF:

· (1) terms = immaterial, AND

· (2) offeror does not promptly reject, has not rejected in past
· Can only assent to material terms affirmatively
· Question 4: (If do not have a K through communication):

Does conduct of both parties rec. existence of a K? (UCC 2-207(3))

· If so ( Knock-Out Rule, plus Gap-Fillers

· Amended UCC 2-207: 

· Always apply knock-out rule 

· Regardless if K formed by communication or conduct

· What courts actually do in practice

2. CONSUMER CONTRACTS: CLICK, SHRINK, BROWSER WRAP (UCC 2-207, R2K 59)
· Shrinkwrap

· Majority view: Allow acceptance by silence

· Option 1: Seller’s acceptance not expressly made conditional on assent to additional terms

· Seller’s form = Acceptance/ Confirm + Propose additional terms

· Buyer accepts additional terms by not returning product

· ( K formed (Seller’s terms control)

· Option 2: Seller’s acceptance is expressly made conditional on assent to additional terms

· Seller’s form = Counter-Offer

· Buyer accepts by not returning product

· K formed (Seller’s terms control)

· Minority View: Do not allow acceptance by silence

· Option 1: Seller’s acceptance not expressly made conditional on assent to additional terms

· Seller’s form = Acceptance/Confirm + Propose additional terms

· Buyer cannot accept new terms by silence

· K formed, but Seller’s new terms rejected ( Gap-fillers control 

· Option 2: Seller’s acceptance is expressly made conditional on assent to the additional terms:

· Seller’s form = Counter-Offer

· Buyer cannot accept by silence

· No K formed ( Apply knock-out if 2-207(3) applies 

· Hill v. Gateway (terms accepted) vs. Klocek v. Gateway (not accepted)

· Clickwrap and Browserwrap

· K = binding as long as terms are reasonably accessible and no unfair surpise

· Specht v. Netscape
D. INSUFFICIENT ASSENT 

1. IMPLIED CONTRACTS

· Liability Absent Express Promise:

· See Also Acceptance by Silence (p. 9)
· R2K 69(1) (a) K Theory— K implied in fact when:

· Receiving party knows that the other party expects something in return; AND 

· “Opportunity to Reject”: easy (for receiving party) to notify if don’t want services 

· Restitution Theory— K implied in law when:

· Receiving party is unjustly enriched

· Note: a K implied in law or quasi K has nothing to do with K law!
· Very limited: 

· Bailey (horse)

· Day (fence)

· No man, entirely of his own volition, can make another his debtor

2. INDEFINITENESS AND GAP-FILLING

· Definiteness has 2 functions

· 1. Evidentiary: Provides evidence of intent to be bound

· 2. Independent requirement for enforceability

· R2K 33(2) Must provide basis for determining breach remedy
· UCC 2-204(3) K does not fail for indefiniteness if intent to be bound
· Needs only quantity and reasonable measure of remedy
· When to Gap-Fill UCC Defaults
· If agreement is too indefinite ( no K (obvi don’t need gap-fillers)

· If agreement manifests intent to be bound, but is partially indefinite ( gap-fill

· 2 Main Types of Gap-Fillers

· 1. Majoritarian defaults UCC 2-208 – 2-310)
· “reasonable terms” (R2K 204) and business norms
· Ex: price, time for delivery, place of delivery
· Everything but quantity
· 2. Penalty Defaults
· Against the drafter to induce definiteness

· EX: quantity = 0 rather than median

· Cases

· Varney, “fair share

· Griffeth, “market size”

· Scheider, actor, industry standard 
3. PRE-CONTRACTUAL LIABILITY

Did parties intend to be bound?

· Indefinite Agreements vs. Preliminary Agreements

· Indefinite: Final agreement w/ holes in it ( gap-fill

· Preliminary: Not yet a final agreement

· 3 approaches to Preliminary Agreements (DEFAULT)

· Not Enforceable (traditional)

· 168th and Dodge (“I am not a K!”)
· Joseph Martin (“agree to agree”)

· Enforceable (extreme)

· Texaco
· Duty to negotiate in good faith

· Copeland
· Agreements to agree vs. Agreements to Negotiate:

· Artificial Distinction!

· Some courts refuse to enforce

· Joseph Martin
· Some courts imply duty to negotiate in good faith

· Baskin Robbins
· Link Formula:  

· Waiting for K or mere memorialization?
· How close to the end?

· If no preliminary agreement:

· Implicit promise can evolve out of dealings

· Award damages for induced reliance
· Red Owl
E. DEFECTS IN THE BARGAINING PROCESS

1. MISTAKE

· Mistakes take place at time of K

· Unilateral: R2K 152

· K can be rescinded if:

· 1. Mistake takes place @ time of K’ing

· 2. Mistake = material, essential to K

· 3. Injured party does not bear risk of the mistake
· R2K 154

· 4. Prompt notice is given 

· 5. Enforcement would be unconscionable OR other party was at fault or had reason to know or caused mistake (“too good to be true”) R2K 153
· Mistakes rarely accepted by courts to void Ks

· Usually only in cases of clerical mistakes

· Boise Jr. College v. Masttefs Construction Co.
· Contractor mistake

· Mutual: R2K 153

· Minds met, wrong place (Sherwood, cow)

· K can be rescinded if: 


· 1. Mistake takes place a @ time of K’ing

· 2. Both parties = mistaken

· Ascertain that 1 party is not feigning ignorance to advantage of other’s lack of knowledge

· 3.
Mistake = material (basic assumption)
· “Substance not Quality” Test

· Sherwood (cow)
· “Essence of the K” Test

· Did basic assumption materially alter agreed performance?
· Lenawee v. Mersserly (sewage)
· These “rhetorical methodologies” are used but have minimal substantive content behind them

· 4. Both parties are mistaken about the same assumption

· 5. R2K 154 Injured party does not bear the risk
· a) Allocated risk in K

· Messerly: “take as is” clause allocates risk buyer, OR

· b) Aware of limited knowledge, but treat as sufficient 

· Beachcomber (comb), OR
· c) Court finds it reasonable to allocate (LCA or BCB)
· R2K 154 More on Allocation of Risk
· Mistake doctrine = allocation of risk (unknown, unallocated @ time of K)

· Determining who bears the risk

· Was risk allocated by K?

· Lenawee v. Messerly: “take as is” ( risk to buyer
· Not favored today

· Trust: seller bears risk

· Favored by UCC

· Favored by some modern courts 
· Caveat Emptor: buyer beware
· Least Cost Avoider

· Who was in the best position to avoid risk? 
· Did 1 party know they had limited knowledge and treat it as suff.?

· K is not void due to disappointment
· Who is in best position to bear the risk?
· May bear risk if aware of limited knowledge and treat as sufficient

· Beachcomber (contra)
2. FRAUD AND DUTY TO DISCLOSE


·  R2K 164(1) fraudulent or negligent misrepresentation of material fact ( void K
· R2K 162 (1) Misrepresentation is fraudulent when... 

· Know or believe to be false (Stambousky, Haunted House)
· Not as confident as expressed

· Knowledge of no foundation for statement

· R2K 162(2) Misrep = material if likely to reasonable induce person to assent 

· Generally no duty to disclose unless questions asked (Laidlaw, tobacco)
· R2K 164 Nondisclosure = Misrepresentation when:

· 1. Disclosure is necc. to prevent another statement from being misreprentation

· 2. Disclosure would correct mistake about basic assumptions of the K or mistake

· 3. Other party had right to know by relation of trust or good faith
· Hill v. Jones (termites)
· Factors in Determining Fraud:
· 1. Courts = reluctant to impose duty to disclose absent a (?) re: that issue

· Laidlaw v. Organ
· 2. Was undisclosed info acquired deliberately or casually?

· 3. Is undisclosed info productive or just distributional?

· 4. Could other party have acquired knowledge thru better inspection /research?

· 5. Will duty to disclose hurt incentive to invest in market info?

· 6. Was deception intentional?


3.  DURESS

· Duress: Assent induced by improper threat, leaving victim w/ no reasonable alternative
· R2K 175: Duress, No Reasonable Alternatives

· R2K 176: Improper Threat
· Old Test = objective standard

· Modern Test = subjective

· Rubenstein v. Rubenstein: move to modern test

· No legit modification and injured party is unable to cover

· Compare:

· Austin Instrument, Inc. v. Loyal Corp.
· Angel v. Murray: trash, unforeseeable circumstances

· Threat = improper if… (R2K 176)

· (1) Crime or tort

· Civil or criminal prosecution in bad faith

· Breach of duty of good faith and fair dealing

· Unfair terms and purely vindictive, effective b/c of past unfair dealing

· Use of power for illegitimate ends

· Violates original right of victim

· Virus injection v. Antidote Injection
· (2) Harm w/o benefit (power for illegitimate means)
· Credibility Test

· If threat is credible, enforce K.

· BUT can argue that if threat is credible but in bad faith ( no enforce

· Threat = in bad faith when credibility = manu. by threatening party

· If threat is NOT credible, usually do not enforce K

· Modification analysis (R2K 89)

4. UNCONSCIONABILITY

· Defense requires mix of procedural & substantive unconscionability

· R2K 208: Unconscionability @ time of K ( limit or not enforce term, K
· UCC 2-302: Unconscionable K or clause (ditto)
· UCC 2-302(2): may defend unconscionable term w/ commercial setting, purpose, effect
· Procedural

· Lack of knowledge or Lack of Voluntariness
· Obscured term or no opp. to understand (boilerplate)
· Largely about imperfect info and competition (monopoly)
· R2K 211(3): Must disclose form term which would be “deal breaker”
· Meaningful Choice Test
· 1. Reasonable Opportunity to Understand

· 2. Equal Bargaining Power

· 3. To prevent undue surprise (Williams)
· Substantive

· Extremely oppressive terms where 1 party is denied all material benefit

· “prima facie unconscionable” (UCC 2-719(3))
· “Shocks the conscience”

· Community Standard

· Jones (price differential, intrinsic fraud)
· Sliding scale combo of both elements
· Must be applied carefully to avoid limiting victim’s right to K 

· Jones, Rent a Center
· Not meant to disturb risk allocation
· Other ways to police fairness

· Promissory estoppel

· Good faith

· Regulation 
· Tax system

What Does the Contract Say?

III. PERFORMANCE

A.  THE PAROLE EVIDENCE RULE

· Parole Evidence

· Use of evidence external to K to modify K’s terms 

· Integration

· Integrated terms are terms of past negotiation re: the K

· Integrated terms cannot be modified w/ external evidence 

· R2K 213: Parole Evidence Rule (Integrated Agreement)
· 2 Ks w/o integrating clause could be 2 separate Ks or 1 modifying other

· Breach of one does not = breach of the other

· Merger Clause

· Statement in K that K = entire agreement between parties
· R2K: binding

· UCC: not conclusive

· 1) Boilerplate?

· 2) Length of K?

· 3) K’s exhaustive detail?

· 4) Prolonged negotiation preceding K

· 5) CoP supersedes any merger clause
· Limited to single K (Suburban)
· Parole Evidence Rule(s)

· R2K prefers substance > form
· Mitchell/ Four Corner Approach (Ice House)
· 1. Do not look @ external evidence. Only allow what is found in K.

· 2. Admit ex. evidence only to interpret clearly ambiguous or incomplete term
· COMMON LAW FAVORITE
· Masterson Approach (Deed)
· 1. Look at external evidence even for unambiguous terms
·  Start w/ PE not K to check for completeness (ex: oral ev)
· 2. Additional term must naturally be left out of writing but included in agreement

· 3. Additional term must not = inconsistent w/ integrated terms 

· 4. Presumption of integration, but external evidence can be used

· PE to be admitted unless likely to mislead fact finder

· UCC 2-202(a) Parol Evidence supplements by CoP, CoD, or trade usage
· UCC Approach re: Parol Evidence
· 1. No presumption of integration

· 2. Additional term only rejected if it would certainly be excluded fm writing

· 3. Business norms always admissible even w/ integration or merger clause
· 4. Basically eliminates P.E.R. but courts interpret UCC to avoid this result

· Alaska Northern Dev.
· Basically ELIMINATES PER
· Hunt Foods Approach

· EXTREME: completely dismisses PER

· Only don’t allow PE when it completely negates written term

· Courts usually use Snyder approach of “not in harmony”

· Policy for PER

· Certainty

· True intent

· Evidentiary rationale
B. INTERPRETATION

· Affect to find “reasonable, legal, effective meaning”

· Hierarchy of Interpretations (Rev. UCC 1-303, R2K 203)
· 1. Mandatory Terms

· 2. Express Terms (R2K 202(3)(a))

· 3. Business Norms (Rev UCC 1-303, R2K 202)
· a. Course of Performance 

· b. Course of Dealings

· c.  Trade Usage

· 4. Default Terms (Gap Fillers) (UCC 2-208- 2-310) 
· 5. General standards of reasonableness and good faith (R2K 205, UCC 1-203)
· Interpretation against the draftsman and for public policy (R2K 207)
· Interest Balancing Test re: leg (R2K 178(1))
· Illegality ( No Res EXCEPT:

· Disproportionate forfeiture (R2K 197)
· Leg “of a minor character,” excusable ignorance (R2K 198(1))
· “Not equally in the wrong” (R2K 198(b))
· “Not engage in serious misconduct” + renegs (R2K 199(a))
· Conservative Approach: 

· Look to external evidence only when required by ambiguity in the written K 
· Posner: values of plain meaning (Confold Pacific)
· R2K 213 PER 
· Liberal Approach:

· UCC 2-202(a): Parol Evidence (CoP, CoD, TU)
· External evidence used to prove meaning to which Ks language is “reasonably susceptible”

· Pacific Gas & Elec. V. G.W. Thomas Drayage
· Polaris Plain meaning = myth
· External evidence may be used to determine integration

· CoP can modify (but not nullify) explicit K term
· External evidence may even create ambiguities in otherwise clear contract language
· Nanakuli (CoP re: price increases)
· Frigaliment Factors

· Give preference to D (P has burden)

· Generally TU binds but heightened standard when 1 party = new to industry
· P’s interpretation = economically illogical for D

· SHOULD HAVE USED PEERLESS: No meeting of minds ( no K
· Factors for interpretation in light of disagreement:

· Reasonable, legal, effective meaning

· Specific/exact over general

· Separately negotiated over standardized

· Written over oral 
· Reasonable expectations re: fine print 

· R2K 211(3)
·  1 party has reason to know other would not assent if writing contained particular term ( term not part of the agreement

· (f) terms “beyond range of foreseeable expectations” not binding
C. DUTY OF GOOD FAITH 

· Every K has implied duty of good faith and fair dealing (“completes the incomplete K”)
· R2K 205: Good Faith and Fair Dealings

· UCC 1-201(19): Honesty in Fact 

· UCC 1-203: Good Faith in Ks performance or enforcement
· One cannot purposely prevent other party from successfully performing 

· Patterson v. Meyerhofer (bid @ sale)
· Tracks parties’ Ex Ante will

· Ex ante, pie apportionment = ind. of pie size 

· Both parties want MAX pie size

· Failure to correct mistake at zero cost = bad faith

· Market Street
· Satisfaction Test (objective)

· Omni Group
· Exclusive dealings = best efforts

· Wood v. Lucy
· Output Ks

· Feld (breadcrumbs)
· Seller can supply zero only when losses would be nontrivial (ex: bankruptcy)
· Output cannot be substantially disproportionate to expectations
· Employment Ks

· “At will” does not = unfettered discretion
D.  MODIFICATION

· Also see modification re: CN (Section II)

· UCC 209(1): Modification does NOT require new CN

· R2K 89: Modification must be “fair and reasonable” given changed circumstance 
· R2K 175: Duress doctrine, “no reasonable alternative”

· Initial modification can often control (?)

· Lennie v. Blumenthol
· Modification for new lease, not enforced, no new CN 

· Court should have enforced ($ depression = change of circumstance)
· Ex ante interests of landlord
· Kelsey-Hayes
· Credible threat + changed circumstances ( court should have enforced

· Cannot write in 1st K: “no modifications”

· Could later modify that clause ( IMMUTABLE

· Not all modifications enforced

· Good Faith

· Duress ( non-enforcement 

· Prob re: ex ante desires if threat = credible
· Use Credibility Test rather than Duress Test (ex ante)


E. WARRANTIES

· Express Warranties 
· UCC 2-313: 
· (1) Descriptions/models/samples + promises to conform/fit can create warranty 

· (2) Not necessary to say “warrant” or “guarantee” or to intend warranty

· BUT Puffing does not = warranty (UCC 2-313(2))
· Signal quality, allocate risk

· Implied Warranties

· Risk allocation (default: allocated to seller)
· Merchantability (UCC 2-314)
· Fitness for Ordinary Purpose (UCC 2-314(c))
· Applies to merchants of goods, food, etc.

· Attempt to disclaim must meet requirements of UCC 2-316
· Reasonable Expectations Test (Objective)
· Fitness for Particular Purpose (UCC 2-315)
· Seller must have reason to know of the purpose

· Buyer need not state explicitly

· Buyer must be relying on seller’s skill or judgment to furnish suitable goods
· Disclaiming Warranties
· UCC 2-314 to 2-316

· Can be disclaimed w/ specific language and with “as is”
·  Unconscionable disclaimers may be voided by court

· Henningsen v. Bloomfield Motors
·  Magnuson-Moss Warranrty Act 108
· A seller cannot give an express warranty and disclaim implied warranties

· Limitation of Remedy (UCC 2-719)
· K may limit remedy

· If remedy “fails its purpose” ( invoke UCC default remedies

· Unconsicionability constrains ability to exclude consequential damages

· Non-Conforming Goods
· UCC 2-601 to 2-608
· Reject the good (UCC 2-601)
· Revoke acceptance for non-conformity (UCC 2-608)
· Seek damages (UCC 2-711)
· Damages = value of good as warranted – value of good received (UCC 2-714)
· Buyer can cover (UCC 2-712)
· Buyer NOT owed replacement 
· Unless “repair or replace” + inability to repair + good faith ( replace

· Policy CNs

· Information revelation

· Risk allocation

· Default warranties save TCs

· Imperfectly rational customers ( constraints on seller’s ability to disclaim, limit remedy 
F. CONDITIONS

· Condition = “an event, not certain to occur, which must occur, unless its non-occurrence is excused, before performance under a K becomes due” (R2K 224)
· Failure of condition does not = breach

· Risk allocation mechanism

· Establishing that performance has become impossible does not alleviate party from perf.

· Impossible performance is still breach ( other party need not perform

· IF condition reflects purpose of K
· Dove v. Rose Acre Farms
· Avoiding Conditions:

· 1. Argue it is not a condition

· 2. Argue substantially satisfied

· 3. Argue fulfillment was excused BY

· Impossibility

· Frustration of purpose

· Mistake (implied condition itself)

· Promise v. Condition

· Breached promise ( 

· If A’s breach is material, B can withhold performance

· If A’s breach substantially performed ( B must perform (DiV)

· Breached condition (
· If A failed to satisfy condition ( B can withhold performance
G. SUBSTANTIAL PERFORMANCE

· Perfect Tender Rule

· Adoption = Myth (UCC 2-601 – UCC 2-608 re: right to reject imperfect goods) 

· If not exact performance one K’d for ( breach ( need not pay
· Self help only useful when breach = material

· Willful transgressor will be held to Perfect Tender Rule
· Specific, explicit CONDITION ( Perfect Tender
· How specific one must be to overcome default depends on circumstances

· Independent Promises

· Pay now, sue later

· Works well for immaterial breaches
· Substantial Performance

· DEFAULT: actually applied in practice

· Jacob & Youngs (pipe)

· Cardozo rejects Perfect Tender rule
· Missing element must be trivial/immaterial

· Case-by-case determination based on expectations
· R2K 227, 229: when an event is not a condition
· R2K 237, 238, 241: material breaches
· Damages

·  Diminution in Value instead of replacement
· UCC 2-508: right to cure
· Bottom Line Test

· Parties’ ex ante desires
· Promise v. Condition

· Breached promise ( 

· If A’s breach is material, B can withhold performance

· If A’s breach substantially performed ( B must perform (DiV)

· Breached condition (
· If A failed to satisfy condition ( B can withhold performance

· Good faith re: “satisfaction” (RK 228)
· Reasonable Person standard 

· Objective Test

· Policy

· Perfect tender ( higher care ( higher prices (ex ante)
H. IMPOSSIBILITY AND IMPRACTICABILITY

· Take Place AFTER forming of K
· Impossibility: Cost of performance goes up, higher than value (no surplus)
· Frustration of Purpose: Cost of performance goes down (no surplus)
· Frustration of Purpose
· Occurrence or non-occurrence defeats the K’s purpose

· Keel (coronation)
· Impossibility and Mistake both allocate unanticipated risks

· Impossibility: risk occurring after K

· Mistake: risk in existence but unknown @ time of K’ing

· Requirements for Impossibility: (Taylor v. Caldwell)
· 1. Future event needed for performance, basic assumption of K

· 2. Failure of event was not fault of injured party

· 3. K did not already allocate risk

· Dills v. Enfield
· UCC 2-615: Excuse by Failure of Pre-Supposed Conditions
· Condition vs. Promise

· Condition: K depends on occurrence or non occurrence of event

· Can be express or implied
· Defense requires performance be impossible, impracticable, useless

· Krell v. Henry
· Mere increase in cost of performance does not suffice
· EX: duty discharged “unless the languages or circumstances indicate the contrary”
· R2K 261: Supervening IMPRACTICABILITY (basic assumption of K, not D’s fault)

· R2K 262: Death or incapacity of person necessary for performance

· R2K 263: Destruction, deterioration, or failure to come into existence of necc. thing 

· R2K 264:  Prevention by governmental regulation or order

· R2K 265: Supervening Frustration (basic assumption of K, not D’s fault)
· Allocate Risk to Party:

· In best position to avoid risk (Least Cost Avoider)
· Best Insurer
· In best position to bear risk

· Seller must allocate production among all customers
· Goods ( UCC 2-615:  Excuse by failure of pre-supposed conditions (delivery delay)
· Conditions 
· What is necc. for K to continue?
· Damages
· R2K 272: Relief including Restitution

V. BREACH

A. INTRO TO REMEDIES

· Breach 

· failure to perform

· repudiation

· violation of good faith
non-conforming performance

· efficient breach

· breach in good faith

· Remedies to be Liberally Administered (UCC 1-106)
· Purposes of Remedies (R2K 344) re: “interests”
· (a) ED
· (b) RelD
· (c) ResD
· Injured Party Chooses Damages

· ED (R2K 437)

· Usually highest, most chosen
· As if K had been fulfilled
· Reliance (R2K 349)
· As if had never K’d
· Restitution (R2K 371)
· Benefit
· Injunctions (Positive or negative)

· Increasingly accepted by the courts
· Consider:

· Interest

· Collective Action

· Saved Expenses

· Incidental Damages 

· Consequential Damages

· Pain and Suffering
· Lost profit

· Reliance 

· Benefit given

B. ANTICIPATORY REPUDIATIONS (R2K 250)
· Count as breach

· R2K 253 Allows for efficient cover, etc.
· De la Tour (courier)

· R2K 251: Need Assurance
· Taylor (horses)

· R2K 250 -257
· Retraction: if other party has not yet cancelled or indicated feel repudiation is final

· R2K 256 (also includes material change)

· UCC 2-611
C. UCC DAMAGES

· ED@ time/place of tender (UCC 2-713, 1-305)
· Differentials:

· Market/K (UCC 2-706)
· Cover/K (UCC 2-708)
· Resale K (UCC 2-712)
· Seller Breach (Buyer’s Options)

· 1. Cancel, recover payment, sue for damages (UCC 2-711)
· 2. Cover and sue for difference (UCC 2-712)
· Buyer Breach (Seller’s Options)

· 1. Withhold goods, stop delivery, cancel, sue for damages (UCC 2-703)
· 2. Resell and sue for difference (UCC 2-706, 2-709)
· Lost Profit Rule 

· Locks v. Wage
· 1. Fungible good (no real estate)

· 2. Seller must prove he could have solicited 2nd buyer absent breach

· 3. Seller must prove he could easily have performed both Ks

· 4. Seller gets full K value instead of Ks/resale differential

D. EXPECTATION DAMAGES

1. GENERAL

· Injured party’s right to ED (R2K 347, UCC 1-106)
· ED: only way to ensure efficient behavior of party considering breach

· Damages > ED ( deter efficient breach

· Damages < ED ( inefficient breach

· ED ( efficient behavior ( maximize K’s utility ex ante

· Bigger Pie ( benefits both parties ex ante

· ED puts injured party in as good a position as full performance would have

· Revised UCC 1-305: General principle of “make whole”
·  Caps on measures: Nobs
· UCC 2-708(1) Hypothetical Resale: K – M 

· Lost Volume ( Full Lost Profits (Locks)
· Resale Damages (2-703(d), 2-706(1))

· Can choose whether or not to resell (UCC 2-703)

· Cover Damages 

· Can choose whether or not to cover (UCC 2-711, R2K 712(3))

· No cover ( K –M (UCC 2-713)
· Include: 

· Lost profit

· Consequential + opportunity costs
· Pain + suffering

· Interest

· Foreseeable additional costs (American Mechanical)
· Subtract:

· Amount saved by injured party as result of breach

· Renegotiation: 

· Renegotiation @ 0 TC ( any damage measure ( efficient performance 


2. “COST OF COMPLETION” V. “DIMINUITION IN VALUE”
· See also substantial performance

· Victim gen. can choose (R2K 348)
· CoC always larger than (or = to) DiV

· CoC protects subjective value

· Exceptions to victim’s right to CoC:

· Trivial, innocent breach 

· Incidental to K’s main purpose

· Rivers v. Deane
· Grossly disproportionate (windfall) profits

· Economic Waste

· Jacob & Youngs, pipes

· Choice of measure should depend on ex ante intent of parties
· Secure physical result

· Peevyhouse (“Economic Waste Test”; wrong way, owed CoC)
· Gain market value

· Schectman (wrong way but DiV)

· Award CoC if:

· Likely to hire substitute performance

· CoC not disproportionate to DiV (R2K 348(2)
· Breaching party behaved badly

· Significant breach

· Otherwise award DiV
   E. EXPECTATION MEASURE OF DAMAGES— LIMITATIONS


1. MITIGATION

· R2K 350: Avoidability, no mitigation ( limit damages

· Seller’s Remedies (UCC 2-704(2))
· Buyer’s Remedies (UCC 2-712)
· More UCC 2-703 – 2-714
· American Mechanical Corp.
· Victim has duty to mitigate when reasonable + cost effective 
· Mitigation costs covered in incidental/consequential damages
· Victim need not do anything breaching party could as easily do

· Damages cannot be greater in breach or create windfall profits

· Requires taking equally good, subst. similar work

· Personal significance v. market value

· Maclaine v. 20th Century Fox (actress)
· Certainty (see below)

2. FORESEEABILITY

· OBJECTIVE test
· Hadley v. Baxendale (millshaft)
· R2K 351: Unforseeability ( limit damages

· UCC 2-715(2): Incidental damages must be reasonably occurred and prox. caused
· Foreseeability Test and Causation Test
· Foreseeable = ordinary course of events or result of special circumstances that breaching party had reason to know about 

· Objective test:

· Hawkins v. McGee (Hand)
·  Special or unusual circumstantial damages:

· Must be communicated @ time of K’ing to be recovered
· Actual Knowledge Rule
· Determined @ time of K

· Exception: when parties agree to fix term @ later date, the later date is the ref. pt. 


3. CERTAINTY

· R2K 352: uncertainty ( limit on damages

· UCC 1-106, cmt. 1:   Damages need not be calculable with mathematical accuracy
· Kenford ( no damages (mitigate, 20 yrs)

· Perma ( $5 million (patent)

· Does not require mathematical accuracy 

· BUT high uncertainty can reduce damages to zero or ( reliance damages

· Proxy for mitigation and causation

      F. RELIANCE DAMAGES

· R2K 349: Damages based on reliance interest: expenditures – loss had K been perf.
· Principle: Return injured party to pre-K utility level
· Focus on victim rather than breacher (Tort-Like)

· Losing K, can never be > ED
· Include:

· Payments made in reliance to 3rd parties

· Interest

· Opportunity cost

· Consequential damages

· Pain + suffering

· Special loss caused by breach that breaching party knew about @ time of K’ing

· Security Stove v. Am. Ry. Express
· Subtract

· Savings caused by breach

· Use reliance when…

· ED would result in windfall profits for victim

· ED = too uncertain or costly to prove + would ( low or no damages

· Ex: revealing trade secrets

· In a losing K injured party can only recover Reliance – Loss

· Burden is on breaching party to prove K = a losing K

· Reliance damages can never be > ED in a losing K (Rev. UCC 1-305)
      G. RESTITUTION REMEDY

1. GENERAL

· Injured party’s right to ResD (R2K 373)
· Principle: damages (=) to benefit conferred on other party (R2K 373)
· Focus on breacher
· R2K 370: Entiitled to ResD to extent of benefit conferred by part performance or reliance 
· Based on unjust enrichment

· Includes benefits from 3rd parties

· Uncertainty resolved against breaching party (Britton)
· Payment for labor assumed to be periodic + ongoing ( breach before full performance entitles worker to restitution (default rule)

· Britton
· Two ways to measure R2K 371
· (1) Market value of services conferred (cost to produce)

· (2) Increase in value to receiving party (unjust enrichment)

· R2K 373 material breach/repudiation can ( Res D 

· Leave for better offer ( disgorgement
· R2K 373(2) full performance ( ED not ResD (even if ResD > ED)
· Loophole rewarding delaying parties: Oliver (attorney)
· Damage Cap Based on Performance 

· R2K 373
· Britton
· Full performance: damages capped at K value

· Partial performance: damages not capped, victim can over-recover

· U.S. v. Algernon
· Bernstein
2. RESTITUTION IN FAVOR OF THE BREACH VICTIM

· R2K 373: Right to restitution only when partial performance
· UCC 2-711(1) (Asymmetry) 
· Market increases ( Buyer can get deposit AND cover ED

· Market decreases (losing K) ( Buyer gets deposit back, no need to pay gain

· ED may be added

· Damaged not reduced by losing K, so preferred when value of perf > anticipated

3. RESTITTUTION IN FAVOR OF THE BREACHING PARTY

· R2K 371: market price value of benefit/services
· R2K 374: res. cannot exceed pro rata K (PUNISH) 
· Britton (9 mos)

· May get restitution for value conferred on victim when victim did not pay

· 1) Can get paid for market value OR 

· 2) Pro rata OR

· 3) Unpaid K price - CoC

· Lower Damages ( disincentivize breach
· Reduced by damage caused by breach

· Policy:

· Ultimately about getting ED for victim

· Removes temptation to drive other party to breach BUT

· Incentivizes efficient breach

      H. SPECIFIC PERFORMANCE

· Old Rule: SP not allowed unless $ damages = inadequate

· Modern Rule: No presumption against SP, increasing acceptance

· R2K 359: Effect of Adequacy of Damages
· UCC 2-716: Buyer’s right to SP or Replevin
· Curtice Bros. v. Catts (tomatoes)
· Laclede Gas
· Money inadequate when:

· ED = too uncertain

· Thin markets or uniqueness of goods make cover impossible 

· Substantial subjective value
· SP = default for real estate
· Judicial discretion

· SP judgment may not result in SP when renegotiation= possible

· Would most likely just use SP to get more $ than would have in court (Posner)
· NIPSCO
· Walgreen 
· BUT SP may be useful when parties are better than court @ det. damages’ value

· Will spur renegotiation ( efficiency

· Weigh factors: 

· Walgreen 
· Cost Benefit Analysis 
· Supervision cost

· Bilateral monopoly 
· Size of bargaining range

· Court’s ability to determine damages

· Personal Service

· Positive injunctions barred re: promises of personal service

· 13th Amendment: involuntary servitude
· R2K 367(1)
· ABC v. Wolf
· Only neg. personal injunctions possible (employment Ks)
· R2K 367(2)

· ABC v. Wolf
· Restricted to employment K context

· Unique service

· Trade secrets

· Exclusivity

· Non-compete clause

· Outside employment K period

· Requires very specific clause + support of public policy
· Sometimes has same effect as pos. injunction

· Courts want to protect individual livelihood

I. LIQUIDATED DAMAGES

· EX: Security Deposit 

· R2K 356: Liquidated Damages and Penalties
· UCC 2-718(1): Reasonability, uncertainty, not penalty clause
· Principle: Courts uphold LD if reasonable in light of expectations + uncertainty

· NO LD when full performance is complete and breach is mere refusal to pay

· Unconscionability protects against abuse
· Should be proxy for ED, not punishment
· Reasons for LD:

· Save litigation cost

· Ex ante risk allocation

· Seller can make commitment to buyer

· Little faith in court’s estimation of damages
· LD as insuring “condition
· S.W. Engineering v. U.S. (late, no actual D, LD enforced)
· If LD fails “its essential purpose” ( Code’s default remedies (UCC 2-719(2))
· Reasonability Test

· UCC 2-718(1), R2K 356(1)
·  “reasonable in light of the anticipated or actual harm/loss”
· United Air Lines v. Austin Travel
· Look at anticipated losses @ time of K’ing

· Damages must not be plainly or grossly disproportionate 

· Uncertainty Test

· UCC 2-718(1), R2K 356(1)
· “reasonable in light of… the difficulties of proof of loss”
· Leeber v. Deltona, court enforces unless “unconscionable”
· More uncertain ( more likely to enforce LD

· No LD if damages ascertained @ time of K’ing

