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· Reasons for contract (state enforced promise)

· Autonomy

· Bind ourselves--get others to trust you

· Other

· Keep state monopoly on force

· Efficiency (below)

· Efficiency

· value maximizing exchanges--make sure they occur

· move goods to most highly valued use

· reduce transaction costs

· exchanges might not occur if costs too high

· clear rules (not standards) reduce transaction costs

· majoritarian default rules--most people won’t have to bargain out

· RISK ALLOCATION --

· place loss on party most able to avoid/minimize it--

· Don’t want losses to occur b/c social loss

· Reduces possibility of social loss if party most able to avoid loss invests ex ante in avoiding loss

· Reduces trans costs if it’s party most able (not other party)

· Which party can best avoid loss sometimes changes at different times in the transaction

· If parties didn’t specifically allocate a risk

· Assume they would have allocated to the LEAST COST AVOIDER (usu the repeat player)

· BY DEFAULT--

· IF YOU MAKE A CONTRACT, YOU HAVE TO PERFORM OR PAY DAMAGES (Stees)

· INFORMATION FORCING DEFAULTS

· Want parties to reveal how much a contract is worth to them, so that the other party takes appropriate/proportional precautions to ensure risks don’t materialize

· Parties don’t want to reveal info--need information-forcing defaults--

· Place loss on party that has the info, so that they’ll reveal the info to avoid the loss

· If parties had to pay for all damages they didn’t know or have reason to know, would raise prices for everyone

· Too much care for low risk, too little for high risk.

· Cases:

· Taylor v. Caldwell--loss is on the promoter, who didn’t tell the music hall owner how much the loss would be worth.

· Hadley v. Baxendale--Loss is on the mill. Didn’t tell shipper that delay would result in consequential losses-> shipper didn’t have to pay them

· EFFICIENT BREACH

· If performing will cause a loss (for a party), and the amount of damages is less than the amount of the loss, the party will breach and pay damages.

· Works best with well-functioning market and scarcity

· Offer and Acceptance §17-contract formation, §24--definition of offer

· When is offer/acceptance?

· Unstable categories of offer and acceptance, offeror/acceptor

· Can frame complicated exchanges differently--offer/acceptance happen at different points

· Different terms at different points

· Can be manipulated to make case come out the way you want

· If offer not definite/detailed enough, not a contract

Objective test: would a reasonable person believed Ǝ a contract?

· Cases:

· Dyno Construction--Offer has to be clear in order to be offer

· Lefkowitz--newspaper ad was offer when definite, not when indefinite

· Ciarmella--contract not enforced b/c delay acceptance

· Unilateral Contracts

· Promise for performance

A promise is a unilateral contract if it induces definite and substantial action

· In some, can accept by performance only.  Others can accept by promise or performance 

· becomes bilateral if accepted by promise

· do not need to provide notice if accepting by perf

· commencement of performance is acceptance--binds offeror

· BUT offeree can revoke after commencement--OPTION CONTRACT

· OPTION CONTRACT--offeree can back out, but offeror bound

· §45--if contract can ONLY be accepted by perf, offeror is bound, but offeree can walk away at any point

· §62--Acceptance by tender-beginning to perform constitutes promise to complete 

· Need to allow reasonable time for acceptance

· Except active revocation--requires NOTICE

· Cases:

· Ever-Tite Roofing v. Green--contract makes Green ‘offeror’--enforced b/c Green needed to give reasonable time for acceptance

· Misc Offer/Acceptance

· Can’t bargain out of rules of acceptance--delay enforcement till ‘worked out details’

· Offeror can usually control manner of acceptance

· BUT--no acceptance by silence except rare situations (e.g. book of month)

· Mailbox rule: dispatch rule--acceptance valid on mailing

· Helps offerees--but just a rule so everyone does it same way

· Common Law

· Counteroffer terminates initial offer (it’s a rejection)

Mirror image rule--only Ǝ contract if offer/acceptance identical

· Last shot rule--contract is last offer at time someone performs

· UCC 2-207

· Tells what terms are in contract, if it exists at all

· Some judges: 2-207 only applies if multiple forms

· (1) Anything that looks like an acceptance (definite and seasonable expression or written confirmation) is an acceptance, even if it has different terms UNLESS it is expressly a conditional acceptance

· if offer and acceptance overlap, they make a contract

· (2) additional terms are “proposals for addition”. They become a part of the contract UNLESS

· (a) offer limits acceptance to the terms of the offer

· (b) terms materially alter the offer

· (c) notification of objection has been made or is made w/i reasonable time

· Conflicting/different terms are knocked out?->default rule

· (3) if they act like there’s a contract (perform), there’s a contract

· Terms are the terms they agree on plus the default rules

· Incentive to print lots of extra small print terms

· Cases:

· Ionics v. Elmwood--not a contract 2-207(1) b/c conditional acceptance. B/c Ionics asserted default rule and Elmwood asserted conflicting rule, Ionics gets default rule

· Adhesion:

· Court engages traditional analysis and 2-207 analysis

· Nominally, cases decided on when contract is formed--but judges just decide who should win

· SEE OTHER NOTES

· Cases:

· Hill v. Gateway--Hills held to contract

· Step Saver--

· Revocation

· Must leave offer open for reasonable time unless actively revoke

· Must give notice if actively revoke

· Can’t revoke after acceptance dispatched but before received

· Sub/general contractors: (ways of looking at)

· A) sub bid is offer can be accepted by performance

· Perf begins when general submits bid

· BUT general is not bound when submits bid

· B) when sub makes bid-> offer

· Gen bid=CONDITIONAL ACCEPTANCE

· Learned Hand) sub bid is offer, BUT submission of whole bid is NOT acceptance

· Gen is liable for sub’s mistake b/c sub not bound

· Drennen) Sub bid is offer BUT irrevocable for reasonable period

· If acceptance in reasonable time-> contract

· Binds subcontractor when general submits bid

· UNCERTAINTY IN THE LAW

· Binding subcontractor encourages care?

· General’s responsibility to catch mistake?

· Cases:

· PEI: sub bid not enforced b/c no det reliance, bid was resurrected, but can’t assume sub bid was--not within reasonable time 

· Doctrines for enforcing/not enforcing

· Contract Implied in Law--Quasi contract

· Don’t talk too much about quasi contract on exam--Gillette doesn’t like it.

· entitled to restitution--unfair to keep w/o paying

· “fair market value” compensation

QUASI CONTRACT IS NOT A CONTRACT

· If reasonable person would have made a contract, we allow for compensation

· “tantamount to a request”

· e.g., hiker hypo

· have to prove

· benefit conferred on ∆, appreciation by ∆ of benefit, inequitable to retain w/o payment

if don’t know whether a bargain would be made or not--courts reluctant to find quasi contracts

· Cases:

· Bailey v. West--Quasi contract not found b/c not inequitable--Bailey was ‘mere’ volunteer

· Contract Implied in Fact

· Because of people’s actions, we can assume intent to contract

· ‘manifestations of intent’

· if ‘reasonable person’ would think they contracted, they contracted

· e.g., taking care of property WITH knowledge of owner

· Manifestation of Intent

· Required from all parties for all contracts

Conduct by agent can be enough to manifest intent

· “a promisor manifests his intention if he believes or HAS REASON TO BELIEVE that the promisee will infer the promise from the manifestation”

· Objective standard--if a reasonable person would have inferred a promise, Ǝ a promise

· Look at whole situation for reasonableness

· If you know other person is unreasonable in their understanding of your manifestation, burden is on you to inform them

· Cases:

· Lucy v. Zehmer--Contract found b/c reasonable person wouldn’t have believed Zehmer was joking

· Leonard v. PepsiCo--Contract not found b/c no reasonable person would have believed serious offer

· Doctrine of Indefiniteness

· Only enforce promissory language when sufficient definiteness

· If a promise is TOO indefinite, there is no contract

· Don’t want courts to make arbitrary judgments of value

· BUT if courts can ‘fill the gaps’ they might 

· Try to determine parties’ ex ante intent

· Look at things like “good faith” clause, other indications of intent to contract about the subject

· Might enforce if think Ǝ good reason to have vague

· Optimistic prediction of courts’ interpretation, inability to predict future, unlikely risk will materialize, asymmetric info, bargain might not be reached w/o indefiniteness

· Try to make good incentives for future parties

· If court thinks Ǝ exploitation, might find for exploited party

· Cases:

· Corthell--contract for inventions enforced--Court imposed ‘good faith’ damages of $5K ‘reasonable recognition’

· Schumacher--rent renewal option not enforced--‘rent to be agreed upon’ too vague 

· Consideration

· Except for exceptions, won’t enforce contracts without consideration

· PROMISE TO MAKE GIFT--UNENFORCEABLE

· even if I have to do something in order to get a gift, it might still be a gift

· gift-giving--extralegal enforcement

· stand in for enforcing only deliberative exchanges 

· bargaining context, exchange

· bargaining context -> value maximizing exchanges-> want to enforce 

· can be benefit to promisee, detriment to promisor

· any promise, forbearance, etc

· “rule”: “promise must induce the performance”

· Cases:

· Hamer v. Sidway--consideration was nephew’s forbearance from smoking, drinking, etc, even though didn’t directly benefit uncle

· St. Peter--consideration was standing near theater and finding manager---b/c that’s all that was requested

· They performed in unilateral contract

· Unconscionability

· Won’t enforce contract if unconscionable

· Need both:

· Procedural unconscionability

· Failure of the bargaining process

· Absence of meaningful choice

· Might happen if don’t understand terms

· Gross inequality of bargaining power

· E.g., contract presented on “take it or leave it” basis

· Limited market?

· Substantive unconscionability

· UNREASONABLY FAVORABLE terms to one party

Usu find unconscionable if court thinks Ǝ advantage taking

· Cognitive error=e.g., not understanding probability of default

· Contracts that consistently lead to cog error unconscionable? Advantage taking? 

· Possible disadvantages for not enforcing for unconscionability:

· If companies can’t do this, might have less goods available to poor people

· Paternalistic 

· Cases:

· Williams v. Walker-Thomas--contract possibly not enforced b/c might be unconscionable

· Promissory Estoppel (Restatement §90

· Gillette hates promissory estoppel, but you can use it on exam

· Thinks not having PE would force people to contract

· Enforcement of a promise without consideration OR enforcement of promise made in preliminary negotiation

· Extremely rare to enforce promise in preliminary negotiation--usu only if court believes bad faith (doesn’t always say it)

· To enforce promise, must prove:

· 1) promise that promisor expects will induce reliance, 2) promisee relies, 3) binding if injustice can only be avoided by enforcing (must be DETRIMENTAL RELIANCE)

· Damages under PE are RELIANCE not expectation

· Arguments for PE:

· PROMISES THAT INDUCE PEOPLE TO RELY HEAVILY SHOULD BE ENFORCED

· Arguments against PE:

· Problem: PE makes prediction difficult--

· Also hard for courts to determine when a promise should be enforced--might get it wrong

· Extralegal enforcement sufficient for promises w/o consideration

· Enforcing preliminary negotiation makes negotiation more difficult

· Difficult to determine which promise (of many in negotiations) to enforce--too vague 

· Courts (under the surface) look for bargaining relationships and do cost-benefit

· Cases:

· Feinberg v. Pfeiffer--written promise of pension to retiree was enforced

· Hayes--promise to “take care of” employee, made after emp announced his retirement, was not enforced--no reliance

· Hoffman v. Red Owl (p204)--preliminary negot promises enforced (reliance damages)--Red Owl seemed to be acting in bad faith

· Charitable Subscriptions (Restatement §90(2))

· Exception to consideration rule--charitable subscriptions are enforced (under restatement)

· BUT not all states enforce 

· Enforce when it looks like a bargain? (i.e., promise of $ for recognition)

· Cases:

· Salsbury v. Northwestern Bell (p189)--enforced even though court found no det reliance, no consideration

· Congregation Kadimah Toras-Moshe v DeLeo (p192)--oral promise to congregation not enforced against estate

· Material Benefit Rule--Restatement §86

· Usu cant enforce promise for past consideration---exception

· Need to prove:

· 1) Promisor received something of value from promisee, 2) later promisor made deliberate promise to compensate, 3) can be reasonably assumed that promisor is expected to compensate

· AVOIDING INJUSTICE

· deliberate promise--stand in for bargain context

· want to enforce SERIOUS promises

· only enforce if we think they entered (or would have entered) contractual relationship 

· e.g. ‘rescue cases’--non enforcement promotes rescue only by those not expecting to be paid

· e.g., house painter hypo

· Cases:

· Webb v. McGowin--worker saved his life, he promised to pay worker, fulfilled until he died--promise enforced

· Mills v. Wyman--stranger takes care of adult son who dies, father promises to pay--promise not enforced

· Performance 

· Perfect Tender/Substantial Performance Restatement §241

· If breach was “innocent and trivial” --SP

· Default rule: substantial performance, except for “art”

· Cardozo: majority want substantial performance

· If perfect tender rule, party has to take more care--> contract is more expensive

· Minimize cost of breach--breaching party pays difference in market value

· There would be social loss if had to tear down house for PT

· Problems w/SP?

· Incentive for contractor to chisel

· BUT if it’s intentional, damages much harder (but difficult to prove intent)

· PT perverse incentives?

· If Ǝ trivial and innocent breach, owner can threaten to sue-->price discount

· Very difficult to opt out of SP--courts are suspicious

· Cases:

· Jacob & Youngs v. Kent--contractor does not have to tear down house b/c he substantially performed--damages= difference in market value= zero

· Unanticipated circumstances

· Stees rule: HAVE TO PERFORM OR PAY DAMAGES except for “act of G-d, the law, or the other party”

· BUT: exceptions

· Implicitly contract out of Stees rule if contract assumes continued existence of a particular thing

· Cases:

· Stees v. Leonard--builder has to build even though quicksand

· See also Least Cost Avoider

· Taylor v. Caldwell--music hall owner doesn’t have to pay damages b/c would be *impossible* to perform

· See also Information Forcing Defaults

· Duress

· Things to take into account when determining if duress

· Did other contractor create the situation? Existence of options?

· Skier hypo: if she’s conscious and pilot charges $1M

· MJ hypo--MJ increases size of the pie-

· Snowplough hypo: snowpougher doesn’t add to pie

· Exploiting situational monopoly not favored if you didn’t add to pie

· Restatement §174-duress by physical compulsion

· If something that looks like manifestation of assent (by party that doesn’t want to assent) is physically compelled by duress, not effective as manifestation of intent

· Restatement §175--if thereat is improper, contract avoidable by victim

· Breach of good faith? Would harm recipient and no intrinsic social value?

· Most duress cases are economic not physical

· Cases:

· Wolf--contract avoided b/c improper threat

· Austin v. Loral--contract invalidated for econ duress

· Post v. Jones--sale of whale oil far below normal salvers’ price invalid

· Incentive to take care.  No one will rescue if contracts for sale are invalid.

· Fraud

· To prove need:

· Untrue statement or misrep, -about material fact, -know it’s false (or state it’s true without knowing), -made for purpose of deceiving and inducing to enter contract, -reasonable or justifiable reliance, -damage

· Reasonable or justifiable reliance sometimes determined in terms of that purchaser

· Fraudulent contract VOIDABLE--can be void if deceived wants

· No reason to believe fraudulent contracts move goods to more highly valued use

· Not clear how far to take.  Allow vague statements? 

· When misstatements so that research is not done

· Lulling into complacency (would reasonable party be lulled?)--burden on party in superior position to avoid--saying “rely on me” shifts burden

· DOCTRINE AMBIGUOUS

· Restatement §169--not justified in relying on OPINION unless reasonably believes expertise

· Risk allocation: clauses that hold harmless for misrep

· Fraud doctrine might impede communication

· Cases:

· Spiess--sellers made false statements and had reason to know buyers would rely--contract invalidated

· Dannan Reality Corp--no fraudulent rep made b/c specific merger clause about liability really was bargained for

· Duty to Disclose

· IF YOU’RE NOT ASKED, YOU DON’T HAVE TO TELL

· But no lies, no half truths

· Restatement §161(b)- failure to disclose not allowed if violation of good faith

· You must disclose if you’ve taken active role in concealment

· Concealment functional equivalent of false rep, lulls buyers

· Concealment: Net negative 

· Judges take into account:

·  did they intend to induce action?

· Was it dangerous and latent?

· If frequent event, expect buyers to ask; if infrequent expect sellers to disclose

· Price discount = disclosure?

· Kronman theory--no duty to disclose if invested in learning

· Other ways to get info

· Very fact-dependent, can go either way

· Cases:

· Ogby, Reed--seller has duty to disclose

· Ellen and Grove--buyer doesn’t have duty to disclose

· Incompetence

· Courts invalidate when: advantage taking, reason to know person was incompetent

· Signaling- competent party best able to avoid loss

· Reasons for invalidating:

· Don’t encourage to take advantage of incompetent (OTHER PARTY PROBABLY KNEW OF INCOMP), not efficient if don’t understand own welfare

· Reasons for not:

· Fraudulent claims of incomp, protect other party if didn’t know, people might be unwilling to deal with elderly (women)

· Traditional test (Faber): didn’t understand nature of transaction, didn’t understand binding contract

· “mental disease or disorder BUT FOR which the contract would not have been concluded”

· Restatement §15 test--different: require other party have reason to know, except for CAN’T cases

· Under any rule, if party CAN’T understand, contract always voidable

· Gillette: if CAN’T, hard to believe no signal (1)(a)

· Cases:

· Faber--court avoids contract made during manic phase 

· Williamson--court avoids contract of elderly female alcoholic who sells house for uncertain below-market price. Buyer probably taking advantage

· Uribe--court does not avoid b/c thinks she regrets price not sale, she objectively looks reasonable--no advantage taking

· Illegality

· Depends on policy--is party trying to avoid contract within class of people supposed to be protected

· Externalities

· Distributional effects

· What “hoops” to jump through? 

· Cases: 

· Watts v. Malatesta--don’t discount gains in repaying losses b/c incentives to deter bookies 

· Football Giants

· Immorality

· No explicit statutory position or specific guidelines

· Antitrust, marriage, surrogacy

· Unfettered discretion

· Damages

· Specific Performance---extremely infrequent

· Only when contract is “unique” or other “proper circumstances

· In cases where there would be efficient breach, SP increases transaction costs in getting goods to highest valued use--bad

· Personal services contracts--SP tantamount to slavery

· Damages vary widely based on damage measures

· Expectation

· Put the party in the place they would be, had the contract been performed.

· Expectation damages are the default damage measure

· Limited to foreseeable injury.  Damages have to be measurable and proven.

· If ∆ had to pay for unforeseeable injury, would need to raise prices for everyone---inefficient.

· Cases:

· Freund v. Washington Square Press--π gets no damages b/c can’t prove any expectation (royalties, job promotion) and costs of publication would put him in a better place than had the contract been performed.

· Hadley v. Baxendale--NO LOST PROFITS DAMAGES UNLESS YOU GIVE NOTICE TO OTHER PARTY

· Restatement: LOST PROFITS ALLOWED IF YOU WOULD HAVE REASON TO KNOW

· $1M well hypo: expectation damages are zero if suit is brought after the well is known to be worthless

· Reliance

· Put the party in the place they would be, had the contract never been entered into.

· Restitution

· Pay the party back for the benefit conferred on the other party; return unjust benefit.

· Other topics

· Bilateral Contract

· Promise for promise

· Unilateral Contract

· Promise for performance

· A promise is a unilateral contract if it induces definite and substantial action

· Modification

· Modification to contract not always enforceable

· Much discretion to court--find new consideration/not

· “preexisting duty rule” modification must be supported by change in each party’s duties (assumption that modification w/o consideration is extortion)

· BUT UCC 2-208, 2-209--need no new consideration--just good faith

· Restatement §89--seems to reaffirm pre-existing duty rule

· Modification binding if is fair and equitable in view of circs not anticipated by parties when contract was made or justice requires enforcement

· Vague standard (bad faith) vs. precise rule (consideration)

· Will judges get it right? Do they just use the standard anyway?

· Cases: 

· Alaska Packers--no new consideration found for modification--pre-existing duty rule--modification ineffective regardless of reason

· McNabb--modification is ineffective b/c bad faith.  Consideration irrelevant

· Parol Evidence Rule

· When you have writing that embodies the full understanding of the parties, you can’t supplement that writing with evidence of additional terms to the contract

· Rule to determine when outside evidence of ADDL TERMS can be introduced

· Reasons:

· Rely on writing, combat fraud, easy to prove, lower trans costs (freer flow of conversation)

· Two part test to see if evidence is barred by parole rule:

· 1) is it “collateral” (part of same contract, separate but related)

· If independent contract, rule doesn’t apply 

· 2) is the evidence barred (contradiction test--different tests)

· Andrews: need to prove 1) collateral 2) non-contradiction 3) not “ordinarily” be expected to embody in the writing

·  Lehman: only contradiction if writing is fully integrated--merger clause

· need to look at outside evidence to determine applicability of parol rule

· Traynor: if agreement unintegrated w/respect to this point, and no contradiction->parol evidence admissible

· Contradiction? “natural” omission test

· G, dissent in Masterson: what about conflict w/default rule?

· UCC 2-202 (see chart, text of code)

· Only excluded if new term is inconsistent

· contradictory is not the same as inconsistent

· “certainly” be included test--diff from common law

· consistent=certainly be included???

· Room for manipulation

· Cases:

· Mitchill v. Lath--evidence of icehouse agreement not allowed to be introduced b/c parties would “ordinarily” be expected to embody in writing

· Masterson v. Sine--evidence allowed because would “naturally” have omitted

· Interpretation

· Parol evidence is admissible to EXPLAIN/INTERPRET when ambiguous

· Plain meaning

· Incentive to use language in specific way, some words do have legal meaning, easier to administer

· But according to whom? (Fragaliment)

· Can introduce different meaning if distinct category of speakers (i.e., trade group, etc)

· Contextual meaning

· Apply consistent w/parties’ intent, don’t want to prejudice towards judge’s linguistic background, reduce trans costs

· Cases:

· Soper’s Estate--parol evidence allowed to interpret contextual meaning of “wife”--evidence makes term ambiguous

· Fragaliment--word inherently ambiguous--parol evidence not allowed, b/c no clear trade usage, market prices make interpretation clear

· Relational Contracts

· Requirements Contracts

· Contract is not primary enforcement mechanism--repeat player

· Highly incomplete--not easy to allocate/anticipate all risks

· Contract to eliminate uncertainty

Historically, req contracts were too vague--now enforced if Ǝ objective measure

· UCC OKs req contracts--must act in ‘good faith’

· Good faith = joint maximization, joint interest

· Cases:

· Eastern v. Gulf--unforeseen problems-indicator no good, Eastern buys lots, Gulf claims bad faith--court: no bad faith- contract upheld 

· American Bakeries--bakery not allowed to stop having requirements b/c no good reason--good faith

· Exclusive Dealings

· Can’t claim no consideration b/c good faith effort implied

· Cardozo: Contract is no longer just the words

· Cases:

· Wood v. Lucy, Lady Duff-Gordon--contract enforced b/c good faith consideration implied

· Bloor v. Falstaff--“best efforts” clause req Falstaff not to benefit self at expense of Ballintine

· Good faith means Joint maximization?

· Mutual best interest--parties ex ante would have agreed to increase size of pie

· Do things to increase size of total pie; don’t do things to increase your portion but shrink total pie

· Hard to determine, but courts disallow actions obviously not joint max

· You can get out if losses to bankruptcy

· G: should be matched by similar gains

· Other themes

· Make sure incentives favor efficiency/public policies

· Judges get it wrong.  Don’t give judges too much discretion?

· Vague standard (e.g., bad faith) vs. precise rule (e.g. consideration)

If court thinks Ǝ exploitation, might find for exploited party

· Are courts good enough at determining when exploitation?  Good faith?

· E.g., 

· Corthell thread--what if company didn’t think inventions were worth anything? Judge made them pay anyway

· Alaska Packers--Judge thought extortion

· Eastern v. Gulf, American Bakeries

· Only want to enforce serious promises

· Consideration, deliberation, manifestation of intent, beginning to perform, all evidence of seriousness

· If they intended (or would have intended) to enter contractual relationship

· Contract is only a contract if law will enforce it

