CONTRACTS – PROF. GILLETTE – FALL 2004

Intro

I. Defining Contracts 

a. Contract = legal enforcement of promise

i. See Restatement §§1-2
b. Functions of courts: 

i. Initial Sorting – what promises are enforceable?

ii. Gap Filling – what can we extrapolate that parties didn’t add?

iii. Determining Meaning – interpreting clauses when parties disagree

iv. Default Rules – defining background assumptions parties can then contract around

c. Theoretical bases for contracts:

i. Autonomy – ex poste

1. Moral Promise – breaking is immoral.  Problematic; doesn’t explain much (maybe promissory estoppel).

2. Broad Autonomy – contracting is about freedom to enter new obligations.  Explains duress, fraud, etc.

ii. Economic – ex ante

1. Look at incentives and social effects to decide what to enforce

2. Autonomy matters here (free agents, markets, etc), but we want to influence actors before they’re in court

iii. Reliance – ex poste

1. Breaking a promise causes harm, law should rectify

2. Explain promissory estoppel and damages (pulls contracts towards torts)

iv. Skeptical/Pluralist

1. No one theory explains contracts; it can’t be unified

Chapter 2 – Enforcing Promises 

II. Consideration

a. Hamer v. Sidway NY 1891 – Uncle promised nephew he’d pay him $5,000 on his 21st birthday if nephew never smoke, drank, or gambled.  Nephew refrained, was never paid, and sued uncle’s estate.  Court finds that giving up a freedom to do something is consideration and enforces the promise.

i. Incentives in Hamer:

1. Incentivizes reliance

2. Pro-autonomy

3. Could disincentivize gifts

ii. The issue isn’t whether you experience an actual detriment, but that you gave up a freedom

iii. See also Martel  - She went to business school on promise of promotion, didn’t get it, court enforced though degree was “beneficial.”

b. St. Peter v. Pioneer Theater Corp. IA 1940 – The St. Peters signed the register to be entered in a “bank night” drawing and they were drawn but the manager wouldn’t pay.  Court said the signature was consideration and enforced.

i. Incentives in St. Peter

1. If you ask a certain consideration, a court won’t let you duck out by putting a value judgment on it – disincentivizes deceptive promises somehow?

ii. Why isn’t this a lottery? Lottery = prize plus valuable consideration.  (Different meaning of consideration!  Asking something valuable makes it criminal.) - later overturned because bank nights WERE held to be lotteries.

c. Hamer and St. Peter:

i. Inducement 

1. Since the promisor gets to define what’s adequate, they must be held to it

2. Promises that induce acts are contracts.

ii. Consideration (defined in Restatement §75)

1. Consideration is a performance (unilateral) – an act or omission induced - or a return promise (bilateral).  See Offers below and Restatement §79 

2. Overtaken by “promissory estoppel” and “material benefit rule”.

iii. Benefit/detriment theory (Hamer) explains unilateral; exchange theory (St. Peter) explains bilateral.

III. Promissory Estoppel

a. Restatement § 90: a promise that should be reasonably expected to induce an action and does induce it should be enforced.  This is “promissory estoppel”, a reliance-based contracts doctrine. (Cardozo, Corbin)

i. Originated in the common law; consideration tried to uproot it but never succeeded.

ii. Assuming all promises induce reliance, it makes all promises potentially enforceable – yet it’s not often used.

iii. Promissory estoppel conflicts with the doctrine of consideration as in §75 (Homes, Williston)

b. 3 theoretical bases for promissory estoppel:

i. Death of Contracts (Gilmore)

1. Contracts are merging with torts and turning to notions of duty and reliance.

ii. Neo-Classicalists (Lon Fuller)

1. Contracts still has its own structure.  Consideration serves to protect autonomy and promissory estoppel is more a backstop than an overarching rule. 

iii. Economic Theory

1. Contracts decisions and enforcement rules should be based on economic incentives they create.

c. Areas where promissory estoppel is most often applied: familial contracts, retirement pensions, charity donations, preliminary negotiations, and promises to insure.  

d. Feinberg v. Pfeiffer MO 1959 – Ms. Feinberg worked for the Pfeiffer Co. for 39 years.  2 years before her retirement its Board of Directors voted to pay her a monthly stipend for her lifetime after retirement in return for her service.  When new leadership stopped the payments she sued and the court found that the promise to pay was enforceable under promissory estoppel.  

i. Incentives in Feinberg: 

1. Don’t induce detrimental reliance

2. If you’re Feinberg, don’t bother getting a contract drawn up?

ii. The court explicitly declined to find consideration on Feinberg’s part, because she was planning to keep working there anyway.  They call detrimental reliance a “substitute” for consideration.  If we believe this characterization we accept the “death of contracts” – and it’s not really how the law views promissory estoppel.

e. Hayes v. Plantation Steel Co. RI 1982 – Hayes worked for Plantation for 25 years and upon retiring was promised a $5,000 stipend with the implication that it would be continued yearly.  He received it for 4 years inquiring each year as to whether it would continue.  When it discontinued he sued and the court declined to find detrimental reliance and apply promissory estoppel.

i. Incentives in Hayes:

1. Don’t rely, OR

2. Don’t overpromise, and you won’t induce detrimental reliance?

ii. Court distinguishes from Feinberg saying she relied more (he kept asking).  This seems hollow.

f. Feinberg and Hayes:

i. 3 components/steps of promissory estoppel:

1. Promisor makes a promise expecting to induce reliance 

2. Promisee relies 

3. Injustice only avoided by enforcement. 

ii. Expectation damages are the norm here – NOT reliance.  Reliance just gets us there.  Different from torts. 

iii. Perhaps promissory estoppel operates when courts sense injustice and is a “backstop.”  (See Red Owl, below).

iv. Or where courts sense a promise is valuable & should (economically) be enforced, but doesn’t have consideration.

1. Promissory estoppel wouldn’t result in enforcement of all promises b/c so many aren’t value-adding.

2. It would pick up the loose ends where consideration isn’t a good stand in for value.

3. Consideration generally good stand-in fr value b/c parties who bargain only contract if it’ll add value.

4. Promises made out of altruism or love will generally be enforced on their own (families, etc) unless circumstances change to make them less valuable.  Promissory estoppel is NOT applied in such cases.  

5. This explains why NOT to enforce Hayes, but not why to enforce Feinberg.

v. Differentiating Feinberg and Hayes:

1. If we believe that the promise of retirement money to Feinberg was made in some “bargain context” where the company made promise so she’d stay on, we see it wasn’t altruistic and must be enforced. 

2. We don’t want companies to be able to falsely induce their employees to stay.

3. We overcome the lack of consideration with promissory estoppel. 

4. Consideration is a stand in for bargain contexts; so is promissory estoppel.  

5. Bargain contexts are indicators of value maximization.  

g. Salsbury v. Bell IA 1974 – Salsbury got donations including one from Bell to start a college.  The college failed and he sued to enforce the promised donations (to pay his creditors presumable).  The court bucked past cases in finding that – although there was neither consideration on the part of the college nor detrimental reliance – the donations would be enforced (as a blanket rule).  

i. §90(2) of the Restatement states the same rule.

ii. Incentives in Salsbury:

1. no effect because donors generally keep promises and donees don’t sue anyway

2. enhancement of funds because donors can enforce and get promised money

3. reduction of promising but not giving, because donors don’t promise so far in advance but give the same amount in the end

4. reduction because donors don’t want to be bound and don’t give.

iii. Why didn’t the court just say there was detrimental reliance and invoke promissory estoppel?

h. Congregation Kadimah Torad-Moshe v. DeLeo MA 1989 – DeLeo promised his rabbi $25,000 for a library but then the estate wouldn’t pay.  Court wouldn’t make them pay, finding no detrimental reliance or consideration.

i. Incentives in Congregation:

1. Write down your charitable promises

2. Don’t rely.

3. If you’re promising, brag it up and breach, you might not have to pay.

i. Salsbury and Congregation:

i. Charity cases tend to split evenly between enforcement and nonenforcement. 

1. But enforcement isn’t often a la Salsbury; it’s under consideration or reliance.

ii. Explaining the difference here:

1. Courts distinguished the two based on whether the promise was in writing. 

2. Perhaps an oral promise shouldn’t be binding once the oral promisor is gone.

3. Perhaps we think companies do this with objectives like bringing new business (bargain context) whereas individuals do it out of altruism.

iii. Why §90(2)?

1. Restaters thought (w/out caselaw) these are value adding; should be enforced when extralegal mechs fail.

j. Coley v. Lang AL 1976 - Lang and Coley reached a preliminary agreement for Coley to buy the stock of Lang’s company, and both signed it (but were warned by attorneys that it wasn’t binding).  On the day they were to sign a final agreement Coley pulled out (after using Lang’s name in some bids).  Court (Holmes) finds no concrete reliance and refuses damages.

i. Incentives in Coley: 

1. Don’t rely on preliminary negotiations.

2. You can pull out at the last minute – string someone along?

ii. This is a very usual outcome for a case like this.

k. Hoffman v. Red Owl Stores WI 1965 – After 2 years of assurances that they would set Hoffman up in a franchise; many actions (selling a business, moving) by Hoffman in reliance on these promises; and several raises in the price they asked of him, Red Owl decided not to go through with the agreement and didn’t sign a final contract.  Court gave Hoffman reliance damages.

i. Incentives in Red Owl:

1. Don’t mislead.

2. Go ahead and rely (gives promisees a lot of control)

3. Could chill cheap talk.

ii. The court just applied the 3 parts of §91 – promise intended to induce reliance, did induce, unjust not to compensate.  Specificity helps find intent.

iii. This is a “celebrated exception” in cases where people have relied on promises made during negotiations.

iv. Good example of how promissory estoppel doesn’t purport to find consideration and thus a contract – it’s a substitute for a contract, not for consideration.

v. Perhaps the court sensed some kind of bad faith, and it wasn’t up to a criminal standard but induced them to invoke promissory estoppel?  (Intent is frontloaded/does the work).

l. Coley and Red Owl:

i. Purpose of negotiations is to get info. 

ii. Courts don’t want to chill this “cheap talk.” 

iii.  Again, Red Owl is the rare exception – in general, courts do not make negotiations binding.  §91 could have been drafted to better reflect this.  

IV. Material Benefit Rule

a. Mills v. Wyman MA 1825 – Mills nursed Wyman’s 25-yr-old destitute son until his death and Wyman promised after he heard to pay Mills, but then didn’t.  Court says no consideration, no contract despite moral obligation.

i. Incentives in Mills: 

1. Chills good samaritanism.

2. Discourages holding people to emotional promises.

b. Webb v. McGowin  AL 1935 – Webb was cleaning the upper loft of a mill and began throwing a block of lumber off.  He saw McGowin in its path at the last minute and went down with the block to divert its path, saving McGowin and severely injuring himself.  McGowin promised to care for Webb and did until he died and his estate ceased payments.  Court says if one receives a material benefit without asking, then promises to compensate the giver, a binding contract is created based on the “past consideration” of the benefit.

i. Incentives in Webb: 

1. Encourages good samaritanism

2. Encourages fulfilling moral obligations

3. Disincentivizes making a promise to pay

c. Mills and Webb:

i. Differences that could explain differing results:

1. benefit directly to promisor

2. longer reflection for McGowin

3. Wyman repudiated, McGowin didn’t

4. McGowin made payments

5. McGowin received substantial benefit

6. Webb incurred substantial detriment

ii. Historically, past consideration never created obligation to pay b/c it violated autonomy.  

iii. §86: promises made in recognition of a benefit received binding to extent necessary to prevent injustice.  

iv. Illustrations are Mills, Webb, and one saying a promise to pay for care of escaped bull is binding.  Not so useful.

v. Perhaps again, issue is which promises are valuable & made in bargain context.  (McGowin was Webb’s employer) – or where promisor meant to create an obligation.

vi. Benefit conferred (and unjust enrichment), not moral obligation, is key.  Law is vague, no agreement on what benefit is “material.”

vii. Benefit conferred replaces consideration for the current promise (made AFTER your “consideration” occurred).  

viii. Not promissory estoppel – subbing past consideration/benefit for current consideration, not for whole contract.   

Chapter 3 – Bargain Context 

V. Offer and Acceptance

a. Most contracts are made in a bargain context.

b. Returning to defaults (see above):

i. Here, defaults mainly tell us when in the process liability attaches.

ii. Supposedly atypical parties can opt out, but courts tend to assume default is better and override attempts to do so. 

iii. Standardized formulations lose meaning/force over time

iv. But we still need defaults (remember Coase).

v. §17 says that a bargain requires “a manifestation of mutual assent to the exchange and consideration.”  

vi. This manifestation is usually made through offer and acceptance.

vii. “Subjective intent” test until a century ago – there had to be an actual meeting of the minds. 

viii. This resulted in courts jumping through hoops to attribute states of mind to parties when they wanted to enforce. 

ix. “Objective intent” relies solely on outward manifestations of intent (as §20 codifies).  

c. Defining Offers

i. Offer = act on the part of one person where he gives another the power to create an obligation (a contract).  Acceptance = exercise of that power.  

ii. §26 says no offer if person to whom it’s addressed knows or should know it’s not meant to conclude a bargain

iii. Distinct from a nonreciprocal promise

1. I’ll give my son $5000 on his birthday (no conditions imposed)

iv. or a conditional statement of intent (an invitation to negotiate)

1. I’ll sell the house if I can get $70,000 for it.  

d. Bailey v. West RI 1969 – Bailey boards a horse that Strauss owns but denies he owns and didn’t ask Bailey to care for.  Court holds that Strauss never made a promise to Bailey – no contract (clearly); no quasi contract.  

i. Contracts can be made explicitly

ii. Or through conduct 

iii. Or through appreciation of a benefit conferred – quasi contract

1. Similar to material benefit/promissory estoppel 

2. Benefit must be accepted, appreciated, and inequitable not to return

iv. Incentives in Bailey:

1. This incentivizes careful contracting

2. Discourages volunteerism (pro fee agency)

e. Lucy v. Zehmer VA 1954 – Lucy and Zehmer signed a contract and Zehmer later claimed to be joking.  Court holds that it is you “manifested” intent that matters.  

i. Incentives in Lucy:

1. Incentivizes making your intent clear

ii. Objective reasonableness standard 

1. Could include considerations of standard business practice

2. obvious jokes are exempt, as we see in…

f. Leonard v. Pepsico NY 1997 – Leonard tried to buy a jet with Pepsi points after an ad facetiously gave a price for said jet.  Court said no contract (unreasonable not to know this was a joke). 

i. Incentives in Leonard:

1.  Could disincentivize being careful not to mislead the gullible.  

2. Disincentivizes pretending to be gullible.

g. Bailey, Lucy, and Leonard:

i. If no outward manifestation of one party’s intent (ie, Leonard, whom Pepsico couldn’t “see”) and thus no chance to share info, reasonableness governs.  See Restatement §18.
1. So the ad wasn’t an “offer”.  

ii. Liability/risk goes to the “least cost avoider” who could’ve cleared up misunderstanding.

iii. This is the “objective theory of contracts.”

h. Dyno v. McWane 6th Cir 1999 – Dyno buys defective pipes from McWane and sues for damages.  Court says that signing a purchase order created the contract and that Dyno should’ve known the terms on it (which limited damages), and that ordering over the phone based on a “price estimate” did not form the contract.  

i. Incentives in Dyno: 

1. make clear that your price sheets are estimates

2. check terms at completion; they will govern

ii. Issue here is not whether there was a contract, but what its content was. 

iii. Note that either party can be the offeror and either the acceptor.

i. Lefkowitz v. Great Minneapolis Surplus Store MN 1957 - The store ran an ad in the paper promising to sell 3 coats “worth to $100” for a dollar ea, first come first served.  Lefkowitz (a man) was the first but was refused the coats because of a “house rule” that the offer was for women.  The store then ran a similar ad for a stole worth $139.50.  Lefkowitz  was again refused.  Court says the ad was a complete offer giving Lefkowitz the power to accept which he did and awards him the value of the stole (not the coats, too uncertain).

i. Incentives in Lefkowitz: 

1. Usually nonenforcement for vagueness induces specificity, but where only one party controls terms.

2. Run a vague ad if you want to induce reliance with impunity!

j. Dyno and Lefkowitz:

i. Ways to decide when an invitation to negotiate becomes an offer: 

1. Degrees of certainty (coats v. stole).  The point where the possible risk is clearly outweighed by the possible gain is the point where you agree to contract. 

2. “cheap talk” or nonbonding statements alter parties’ expectations, but don’t change their opportunities.  Once opportunities change you’ve got a contract.

ii. In cases where it’s unclear when contract was formed, tiebreakers are language (“estimate”) and context (price quotes are ordinary).

k. Defining acceptance:

i. Acceptance exercises power given by offerer, but offerer controls what acts constitute acceptance.

ii. Restatement § 30: Offer can specify how to accept.  Otherwise, acceptance is held to reasonableness standard. 

iii. § 50: If acceptance is another promise (bilateral), you have to perform it exactly.  If it’s an act (unilateral), you have to at least partly do the act.  Acceptance is a “manifestation of assent.”

l. Ever-Tite Roofing v. Green LA 1955 - The Greens signed a contract that could be accepted by Ever-Tite by writing or by commencing performance.  Ever-Tite didn’t sign, but sent its workmen to start work after a reasonable period of time, and found other workers there.  Court says Ever-Tite accepted by showing up at which point Greens breached and owe expectancy.

i. Incentives in Ever-Tite: 

1. Incentivizes timeliness – had Ever-Tite delayed the offer would have closed

2. Incentivizes control of offer AND acceptance by service providers

ii. Ever-Tite probably drafted the contract, giving themselves offer power and acceptance power.

iii. Can’t revoke without telling someone (as the Greens claimed they did)

iv. Where does performance start? Any rule is better than none.  

1. If we say performance starts when they load the truck, how are the Greens to know?

2. Had the roofers (not the Greenes) breached:

a. If the roofers turn around midroute to do a more profitable roof, they never accept and the Greens certainly don’t owe them (efficient breach).  

b. Restatement §45: “option contract” created when truck leaves if performance is the only means of acceptance.  If you start performance, you have the option of continuing or backing out.

c. If performance or promise can = acceptance, §62 says beginning performance is acceptance.  

d. If it’s unclear which form of acceptance is contemplated, §32 says accept by doing either.

m. Ciaramella v. Reader’s Digest 2nd Cir 1997 – Ciaramella’s attorney accepted a settlement (which by its terms required signature) from Reader’s Digest in a discrimination dispute, but Ciaramella reconsidered.  Court says no contract. 

i. Incentives in Ciaramella:

1. Opt-outs fairly easy (common to require signature); thus incentivizing contracting by risk-averse parties

ii. Court used 4 “factors.”  Not a great idea in contracts, b/c we want certainty so we know what to opt out of. 

iii. §54: acceptance of unilateral (performance) can = performance itself and need not be communicated; acceptance of bilateral (another promise) must be communicated.  

n. Corinthian v. Lederle IN 1989 - Lederle raised prices on its vaccine.  Corinthian, a longtime customer, ordered under its usual contract which said Lederle could always change prices.   Lederle sent 50 of the 10000 vaccines at the old price.  Court says the old price list was an invitation and the accommodation was a counteroffer.  

i. Incentives in Corinthian: 

1. Incentivizes accommodation

ii. You have to notify that what you ship is just an accommodation and not acceptance.  

iii. Acceptance can carry some conditions (no mirror image rule) but must manifest your intent to accept. 

o. Acceptance Rules

i. Silence

1. §69 says silence = acceptance only if you take the benefit, if in context it’s reasonable, or if the offeror specifically says silence will be taken that way (and you rely – protects offeree, not offeror).  

2. Negative option offers: 

a. Contracted, e.g., a music club: you join, get billed, and have a chance to reject but it’s assumed you’re in each month otherwise.  

b. Unilateral, e.g., raise in phone bill for a service unless you specifically reject.

c. You escape paying the cost of accepting over and over.  Probability of acceptance and value of the good are high enough that rejection costs will be less than acceptance costs would be.

ii. Mailbox Rule

1. §63 says an offer is accepted when you send acceptance, even if never received.

2. No rule (receipt or sending) is obviously better here but some rule is needed.

iii. Revocation

1. §36: revocation can happen anytime before acceptance; offer ends after reasonable amount of time.

2. Once you begin performance offer can’t be withdrawn until you have a reasonable chance to complete it.  

p. P.E.I. v. A.S. Johnson MD 1996 – PEI submitted a bid to NIH with Johnson as a subcontractor and was accepted at the last minute, at which point PEI asked its subs to resubmit with a few changes.  Johnson then said their bid had a mistake and tried to revoke (before PEI’s bid was formally accepted by NIH).  Court said Johnson’s sub-bid was an offer and PEI’s acceptance was conditional on NIH making the offer, and before that happened Johnson withdrew. 

i. Incentives in PEI:

1. Contractors should look out for mistakes 

2. Could make bidding harder for contractors (if a sub might withdraw and ruin their profit)

ii. Possible outcomes/bases:

1. James Baird: Hand held that a contractor was bound if his bid was accepted, but the subcontractors were not bound to at this point.

a. Incentives:

i. Submitting bids you’re not sure of/carelessness (contractor has all the risk)

ii. Contractor shopping for lots of alternates

2. Drennan: Traynor held sub’s bid contained an implicit promise not to revoke because of the reliance induced on the part of the contractor so sub was bound to contractor but not he to them.

a. Incentives:

i. Contractor holding subs “hostage” (bid-shopping)

ii. Risk is on the sub

b. Not applicable here because too much time had elapsed.

c. This does not equal promissory estoppel – not a substitute contract but a reason to enforce.  Not relying on the bid (not starting construction, etc.) but relying on the offer remaining open.

i. According to judge in case – Blum says different

3. §87: subs’ bids irrevocable if they are signed, considered, and “propose an exchange of fair terms within a reasonable time” (essentially Drennan).

4. UCC §2-205 provides that signed offers that by their terms are to be held open aren’t revocable for a reasonable time

a. Reliance must be reasonable – so if contractor suspects price error, can’t enforce!

5. Bilateral contract: use of a sub-bid in a bid is performance = acceptance.

a. Problem: then contractor has to pay sub if NOT accepted!  

b. Court did this BUT said it was a conditional acceptance. 

6. Unilateral contract: use of the sub-bid is part performance and CAN = acceptance. §45.

a. This would create an option contract

b. Similar result to Traynor’s formulation

c. Contractor is in practice able to keep shopping

iii. Who is the LCA? 

1. Subs should catch own mistakes more easily

2. But generals have the other bids to compare to

3. It’s not clear; any rule is better than none

4. Subs already have lots of extralegal reasons not to renege – so maybe default rule should put risk on contractor because sub wouldn’t renege unless they had to (cry for help again)

VI. Offer and Counteroffer

a. Defining counteroffers 

i. §39(1): a substitute bargain w/the same subject matter offered in place of an offer

ii. Pre-UCC: 

1. A counteroffer is a new offer (not acceptance).  Acceptance occurs only according to  mirror image rule.

2. If parties perform, the last terms proposed win – the “last shot doctrine.”

iii. UCC §2-207 (radical change to common law).  All of this has “reasonableness” limitations:

1. If you offer additional or different terms, you’ve accepted unless you say they’re conditions.

2. They enter the contract unless:

a. The offer said you couldn’t add terms

b. The additional terms is material (different terms are missing).

c. Objection is given after they’re received 

3. If parties act like there’s a contract there is one.

a. Its terms are those they agree on 

b. Plus whatever the UCC supplies to fill the gaps 

4. Isn’t this (esp. 3) a “standard” and aren’t those bad in contracting?

5. Tries to say when there’s a contract AND supply terms.

b. Dataserv Equip’t v. Technology Finance Leasing MN 1985 – Dataserv sent a proposed contract to TFL, who objected to one clause and stipulated that this was a counteroffer (not acceptance).  Dataserv initially refused but finally tried to accept and TFL said it was too late.  The trial court said TFL was bound to its offer and gives Dataserv its expectation but now the court says Dataserv rejected the counteroffer and lost its power of acceptance. 

i. Incentives in Dataserv:

1. No “take-backs” 

2. Don’t let time elapse in time-sensitive areas

c. Ionics v. Elmwood Sensors 1st Cir 1997 – Ionics ordered Elmwood’s sensors with a purchase order whose terms directly contradicted the “acknowledgment” Elmwood sent back with the sensors (Ionics reserving damages under state law; Elmwood creating a strict warranty and limiting damages).  Both forms specified that acceptance was conditional on acceptance of the terms.  Nevertheless they kept doing business (acting like they had a contract)until a sensor failed.  Court says this falls under UCC§2-207(3); disagreeing terms are “knocked out” & filled by the UCC.

i. Incentives in Ionics:

1. Doesn’t void the contract; so parties aren’t encouraged to contract more explicitly (ie, if you don’t have time to bargain, performance will keep SOME contract in place).

2. Incentivizes more careful contracting (and communication) if you’re opting out of UCC.

3. Disincentivizes getting sneaky terms by sending your form last.

ii. Overrules Roto-Lith, where in a similar case the court said the conditional acceptance clause in §2-207(1) puts us back into the common law and applied the last shot doctrine.

iii. Parties acted like there was acceptance of something, so second form was a modification not a counteroffer.

iv. So what DOES happen to those ‘different’ terms? 

1. Here, the default applies (knockout rule)

2. Some would prefer to knock out the second, different term and go with the original (first shot?)

VII. Offers in the Internet Age

a. Step-Saver Data Systems v. Wyse Technology 3rd Cir. 1991 – TSL sold software to Step-Saver that had a “box-top license” with terms different from those negotiated (exemption from warranties and damages beyond replacement).  Court says that because there was already a contract, the terms are additional/different under §2-207.  To test whether the terms are a “conditional acceptance” or a “material alteration,” the court tests for implicit conditionality (party wouldn’t have accepted contract otherwise), and says TSL would’ve, so the box-top terms are an unaccepted material alteration and aren’t in the contract. 

i. Incentives in Step-Saver:

1. Make conditionality explicit to be safe 

2. Don’t try to cheat by sending the last form

b. Hill v. Gateway 7th Cir. 1997 – The Hills buy a computer and in the box are some terms (including arbitration) accepted if you don’t return the computer in 30 days.  Hills don’t return the computer and later sue.  Eastwood says they’re bound.

i. Incentives in Hill:

1. Read

2. Allows for practicality (no wasting time reading terms on the phone)

c. Step-Saver and Hill:

i. Why different results?

1. In Step-Saver, shipping was acceptance and opening the box thus didn’t force the material alterations.  In Hill, not returning the computer was acceptance. 

2. There was ALREADY a contract before the box-opening in Step-Saver (but we could’ve found there in Hill too).  

3. Companies bargain; consumers don’t.  

4. Hills aren’t merchants and anyway there was only one form; no §2-207
ii. Note that unconscionability is a backstop for Hill-type cases. 

iii. Letting the market determine terms:

1. If companies can advertise their better terms (“free checking”) and the market is good, non-readers are protected even from conscionable but unfavorable terms

2. If the sellers can differentiate between readers and non-readers, they’re not

3. Is the arbitration term the “cost” of good service terms, warranties, etc.?

4. This seems to do away with bargaining process individually.

Chapter 4 – Contractual Relationships

VIII. Indefinite Agreements

a. Corthell v. Summit Thread Co. ME 1933 – Corthell and Summit, his employer, contracted that he’d turn over all his current and future patents and be remunerated “reasonably” and in “good faith.”  Summit paid him nothing.  Court found that the contract wasn’t unenforceably vague, “reasonable” meant “fair” and co. had to pay him something.  

i. Incentives in Corthell:

1. Fails to disincentivize vagueness if you want your contract enforced

2. Disincentivizes “vagueness with intent to screw” if you don’t want it enforced

b. Martin Delicatessen v. Schumaker NY 1981 – A contract to rent was renewable after 5 years with rental rate at that time “to be agreed upon.”  The landlord wouldn’t accept a market rent.  Court says contract is vague and unenforceable.

i. Incentives in Schumaker: 

1. Disincentivizes vagueness

2. Upholds autonomy – won’t hold people to things they didn’t contract for specifically 

3. Could incentivize abuse of monopoly (deli was free to demand above-market rent or evict)/“vagueness with intent to screw”

c. Schumaker and Corthell:

i. If a contract clearly could have been made more definite, courts will be reluctant to enforce unless a “default rule” or “standard business practice” exists.  On the other hand, one could argue that if the parties agreed to be vague, that’s how they allocated the risk, and the court should enforce.  

ii. Courts will only fill small gaps or gaps where intent is discernable.

iii. Contracts doctrines are manipulable and it’s possible the courts just had different senses of the “rightness” of what was going on.

iv. Reasons people are indefinite: 

1. misunderstanding

2. both believe it will be interpreted in their favor

3. can’t predict what they’ll want in the future – avoid risk allocation

4. risk is too unlikely to contract around – not worth the cost of contracting

5. Asymmetric information

6. don’t want to reveal secret info

7. can’t agree, want rest of contract

IX. Output, Requirements, and Exclusive Dealings Contracts

a. Properties of Relational Contracts:

i. Parties are governed more by their relationship than by the contract.

ii. May become similar to joint ventures with shared interests and risks.

iii. Don’t often come into court (incentives to make it work, transaction costs too high to contract well). 

iv. If they do, often vague and hard for courts to apply, and often because of bizarre circumstances.

1. Courts have 3 options: 

a. any rule is better than none at all and they should be majoritarian

b. ex post perspective - create fair terms case by case rather than default terms

c. not decide and let social norms regulate how the losses fall – this is unusual in contracts but makes some sense here.  “Informality does the work.”

i. Like intrafamilial contracts, or Hill (market does the work), or Watts (extralegal).

v. Governed (if quantities are indefinite) by UCC §2-306:

1. In contracts with terms aimed at the output of the seller or requirements of the buyer, output and requirements that occur in “good faith” are enforceable unless “unreasonably disproportionate” to a stated estimate or common sense.  

2. An exclusive dealings contract requires both parties’ “best efforts” to comply. 

b. Eastern Air Lines v. Gulf Oil Corp. FL 1975 - Eastern always used Gulf fuel in certain cities and Gulf provided as much as it needed, for 15 years under a series of contracts.  The current contract splits the cost of price increases, and pins prices to a U.S. oil price listing.  Because of the oil crisis and government price controls does that listing not at all reflect the actual cost of oil.  Eastern might be “freighting.”  Court rejects an indefiniteness argument (contracts like this are normal now) and turning to UCC §2-306 says its enforceable unless there’s “bad faith” from Eastern, and Eastern’s needs have always fluctuated so it’s not bad faith now.

i. Incentives in Gulf: 

1. Seems to force more specific contracting (from Gulf’s point of view) and less flexibility.

ii. Finding bad faith

1. Reselling the oil would obviously be bad faith

2. Just because Gulf was flexible within normal price ranges, do they have to be here too?  That is, does it matter that “usual dealings” are not what’s taking place here?  See Southern Concrete.
3. Eastern isn’t forcing Gulf under, they’re just feeling the risk they assumed and making less profit.

c. Empire Gas Corp. v. American Bakeries 7th Cir. 1988 – AB and Empire signed a contract for AB to buy as many propane conversion units for its truck fleet as it needs.  AB says it doesn’t need any.  Posner says if that’s in good faith it’s fine but finds bad faith here so AB has to pay what it would’ve for 3,000 units (the approximate number contemplated). 

i. Incentives in Empire:

1. Don’t rely on selling some

2. Go ahead and contract if you’re not sure you want any

3. You have to give a reason if you want to buy nothing

d. Eastern and Empire
i. Overdemand v. Underdemand: Proportionality and Good Faith

1. Posner’s interpretation of “disproportionate” excludes anything below the expected level – even 0.  (Other courts do otherwise).

2. He sees disproportionality as protection for seller from overdemand and reselling should prices rise; whereas should prices fall the seller can just sell elsewhere (but what if the market collapses?  And why should they take this loss?)

3. Possible factors to find disproportionality:

a. amount exceeding the estimate; 

b. predictability to seller; 

c. amount exceeding market price; 

d. market increase itself fortuitous; 

e. reasons for increased requirement (ie, to sell for own profit). (This does seem to fold disproportionality into good faith).

4. Unlike an options contract, there’s the good faith clause – you have to have a reason not to buy. 

5. What reasons are good and bad?  This is looking like a standard.

6. What is good faith if your needs do drastically change?

7. Refusing to risk your business isn’t bad faith; breaching to avoid lost profits is (peril of insolvency). 

ii. These are requirements contracts.  Buyer buys exclusively from seller and seller risks under-demand.

iii. The opposite are outputs contracts.  Buyer has to take everything a seller produces but can shop from other sellers – exclusivity is on the seller.  Risk for buyer is that the set price will be above the market creating oversupply from seller. 

e. Wood v. Lucy, Lady Duff-Gordon NY 1917 – Wood and Lucy contract for him to sell her fashion endorsements.  She gives an endorsement without going through him so he sues.  She says their contract didn’t have any terms saying what Wood was required to do and is void.  Cardozo upholds it on the basis that Wood impliedly promised to use “reasonable efforts”.

i. Incentives in Lucy:

1. Don’t try to make a contract vague enough to wiggle out 

ii. Major change from previous common law upholding contracts on their face!  See Stees at ??.
f. Bloor v. Falstaff Brewing Corp. 2nd Cir. 1979 – Falstaff bought the Ballantine brand and was to pay royalties per bottle sold and use “best efforts” to sell.  Falstaff’s management cut back promotions and sales for all its brands (minimizing company costs and debt) and Ballantine sues saying this violated the “best efforts” clause.  The court agrees once “peril of insolvency” is averted and adds that even a “good faith” clause could make the company go against its own interest to maximize Ballantine’s sales.

i. Incentives in Falstaff:

1. Don’t try to duck losses created by a best efforts clause – they extend to the point of insolvency

ii. Note that although the value of the loss was uncertain court awarded anyway.  Implies uncertainty has to be accepted in relational contexts.  See Lefkowitz at ??.
g. Lucy and Falstaff:

i. Exclusive dealings contracts are good in promotional contexts because if you have more than one promoter, all get rewarded for one’s efforts and freeriding occurs. 

ii. Where do courts put the best efforts point?  

1. They maximize the joint interests of the parties (or society) – the point where the profit margin is still profitable overall combining Ballantine’s and Falstaff’s profits and costs.  See practice problem.

2. This is what the parties would bargain to do anyway and thus it’s the default.  

3. Note we’re in the Coasean world – transaction costs could screw with this. 

4. Courts don’t have to determine where the point of joint maximization occurs; they can just sense when one party’s not doing it.  (You can’t profit at the other’s expense).

5. If joint maximization means a net loss for one party, the “peril of insolvency” safety net kicks in.

6. Joint maximization in past cases: Corinthian? Hill?  AB caused a joint loss when it breached.

a. Joint max underlies what contract is reached and makes us want to enforce – but only when there’s a best efforts clause is it enforced.

X. Modification 

a. Alaska Packers Assn v. Domenico 9th Cir 1902 – Domenico and another man went to AK on a contract to fish for the APA, and once they got there (where there were no other people) they refused to work without a raise saying their nets were bad.  Court says the new contract has no consideration (“pre-existing duty rule”) and is unenforceable. 

i. Incentives in Alaska Packers:

1. Don’t extort when conditions change to give you a monopoly

2. Modifications seeming to benefit one party only viewed with suspicion

ii. Did the bargain imply good nets?  Would that at least show a bargain context?  Not a detriment since they’re not forgoing anything?  Did co. really have no option if they could’ve bargained to give a new net? 

iii.  Court could also have said this was a new contract, but suspected extortion.

b. Ralston Purina Co. v. McNabb TN 1974 – McNabb failed (due to extreme weather) to deliver a contracted amount of soybeans to Purina so they extended the deadline, then finally covered 4 months later for what he couldn’t deliver at drastically higher prices.  Court found bad faith and said McNabb had to pay the price when he was supposed to deliver, not when they covered.  

i. Incentives in Purina:

1. Don’t try to stall to get higher prices for covering? 

ii. UCC §2-712 governs covering and has a bad faith exception.

1. bad faith can mean using breach as a ‘lever’

c. Alaska Packers and Purina:
i. The “pre-existing duty” rule vs. the good faith standard:

1. Gillette thinks courts aren’t competent to judge good faith.

2. Under good faith, reason for modification matters; consideration doesn’t.  Pre-existing duty rule was opposite. 

3. If Purina’d had good faith, McNabb would have owed them more even though there was no change in their duty to him?

4. The court sensed market/bargaining failure in both cases – both the fishermen and Purina had too much bargaining power in making the modification.  

Chapter 5 – Regulating Contracts 

XI. Duress

a. Invalidation Doctrines:

i. Contracts may be invalidated when contracts are made that aren’t likely to be mutually (or socially?) beneficial.  These doctrines can invalidate them: 

1. Duress – won’t enforce bargains affected by improper coercion 

2. Fraud (Misrepresentation and Concealment/Failure to Disclose) – won’t enforce bargains made by uninformed individuals

3. Incapacity – won’t enforce bargains on those who can’t determine own benefit

4. Illegality, Immorality, and Unconscionability (Public Policy)

5. [Statute of Frauds]

ii. Autonomy and efficiency are both served through this doctrines (or can be) – don’t hold individuals to things they didn’t mean to do; not mutually beneficial = inefficient.

b. Wolf v. Marlton Corp. NJ 1959 – The Wolfs refused to pay for a house built for them.  They told the builder that if he enforced, they’d sell to “undesirables” (blacks).  Court says threatened actions must be “wrongful” (not nec illegal) and take away free will.  Court remands to see if will was overcome.  

i. Incentives in Wolf:

1. Drive a hard bargain, but not by doing bad things.

2. Punishes conduct not illegal (“wrongful” threats)

ii. The Wolfs didn’t actually induce Marlton to do anything except treat them as breaching.  

iii. Note that even though we might normatively wants the Wolfs to resell to blacks, the doctrine that arises and the social good it does is more important than this situation. (Use of reasonableness…)

c. Austin Instrument v. Loral NY 1971 – Loral subcontracted to sell Austin instruments for its Navy contract.  Then Loral lost a second subcontract and threatened not to fill the first order if it didn’t get it.  The threat worked (Austin could find nobody else to fill the order, though it didn’t try asking for more time).  Court says “classic” economic duress.  Loral was reasonably deprived of free will by Austin’s wrongful pressure.

i. Incentives in Austin:

1. Don’t use threats get jobs the market doesn’t give you.

2. You can submit to a threat and THEN go to court.

ii. Economic duress: trick is to tell duress from acceptable monopoly.

1. Is it the market creating value or something else?  That is, are you making the pie bigger?

2. Scalping (there’s a market for the ticket, you’re paying a “fair” price) v. blackmail (info on your cheating is “valuable” only to you).  

iii. Compare to Alaska Packers – the co. was forced to modify (like Loral) in a situational monopoly

1. Here too, leveraging threat of breach = bad faith.

d. Post v. Jones US 1856 – A whaling ship was stranded.  Rescuer ships held an “auction” for its oil instead of taking a salvage fee, gaining more than what the fee would’ve been.  Court says they can’t keep the oil.

i. Incentives in Post:

1. Disincentivizing advantage-taking also disincentivizes rescue (helicopter/skier hypo).  “Human dignity” could lose to long-term concerns (as in selling to blacks in Wolf).

2. Incentivizing rescue disincentivizes taking care not to need rescuing.

ii. Another test for economic duress:  Would vic prefer to accept the hard bargain (get rescued) or not?  (Bad faith or good faith of other party – very hard to discern).  

e. Wolf, Austin and Post:

i. Wrongful + actually deprives of free will (no reasonable alternative).

ii. The threat must come from you or you must knowingly take advantages of circumstances

iii. Restatement §174: assent by physical compulsion isn’t assent.

iv. §175 “duress by threat:” 

1. assent induced by “improper threat that leaves the victim no reasonable alternative” 

2. or outside pressure I should reasonably have known about (and I didn’t rely) 

3. = voidable by victim.  

v. §176: “improper” threat:

1. crime or tort in itself; threat of crime or tort; threat of prosecution or civil process in “bad faith”; breach of “good faith and fair dealing” or
2. resulting exchange isn’t fair and:

a. act would harm vic without helping maker or
b. prior unfair dealing enforces threat or
c. act is a “use of power for illegitimate ends.”

vi. Note that even unreasonable assent to a threat if there are no reasonable alternatives is enough for the Restatement – in practice this tends to = a reasonableness standard though.

vii. If you have a legal remedy, that might be “reasonable” enough.

viii. Threats may be inferred.

ix. Possible factors to analyze: duty (power imbalance), breach of duty (wrongfulness), and causation (deprivation of free will).

XII. Fraud

a. Spiess v. Brandt MN 1950 – The Brandts sold a resort to the young Spiess brothers after representing to them (after the brothers had made an offer price) that the place made “good money” and after evading requests to see the books – lodge was losing $.  Court grants rescission.  Dissent says they could’ve been making “good money” even w/net loss and that the representation didn’t affect the offer so fraud wasn’t proven.

i. Incentives in Spiess: 

1. Disincentivizes concealment or misrepresentation (and lulling!)

2. Disincentivizes info-gathering by party who doesn’t have it

ii. Reliance does the work – but shouldn’t we punish regardless of reliance if we want to discourage lulling? 

iii. Power disparity very imp’t to court, subjective characteristics of buyers determined whether their reliance was reasonable (obj/subj).  Dissent thinks not b/c offer was made & they should’ve known to insist re: books.

b. Dannan Realty v. Harris NY 1959 – Contract had a clause saying no representations had been made.  Court says ( understood the contract and reliance was unjustified – parties must have a way to estop claims of misrepresentation.  Dissent says ( can sign this and still in fact rely, and ( shouldn’t be able to escape fraud while perpetrating it.

i. Incentives in Dannan:

1. Don’t try to get out of a clause you’ve signed 

2. Use clauses like this if you’ve misrepresented and they don’t know it!

ii. Danger of boilerplate language – people might ignore it, thus courts are suspicious

iii. Protection from false suits or protection from misrepresentation?

iv. Sellers might use these to escape agents’ overpromises.  

v. General rule: You can’t contract out of fraud (this case is diff b/c lang was specific and ( should’ve known)

vi. General rule: if you can find out the info, you must, or you can’t cry fraud.  

c. Spiess and Dannan:

i. Elements of Fraud: 

1. Untrue statement

2. As to a material fact (not a prediction/opinion)

3. ( knows it’s false

4. Induce on purpose (though bad motive unnecessary?)

5. Reasonable Reliance (can’t rely on things said AFTER contract) (reliance = damage)

ii. There’s also fraud “in the execution/factum” – you’re just signing an autograph!

iii. Remedy = return to status quo ante

d. Obde v. Schlemeyer WA 1960 – The Obdes bought a house infested with termites.  Sellers chose to conceal but not fix the problem and didn’t mention this.  Court says they had a “duty to inform” even though buyers didn’t ask.  

i. Incentives in Obde:

1. Don’t conceal; don’t ask about termites

ii. They didn’t just omit (“failure to disclose”), they actively concealed. 

iii. Opinion could either be placing a general duty to disclose on sellers, or forbidding active concealment.  Former is information-forcing on sellers, latter on buyers.  

e. Reed v. King CA 1983 – Reed bought a house where there had been a multiple murder which seller didn’t mention.  Court says the question is whether there was a duty, and if market price was affected (even for communally unreasonable reasons), there was.  

i. Incentives in Reed:

1. Don’t overprice (disclose info that changes value by community standard). 

f. L&N Grove v. Chapman FL 1974 – Chapman sold some land to Curtis, his trustee, who failed to tell him Disneyland was coming and its value was going up.  Court says Chapman should’ve found out – unjustifiable reliance/no duty.

i. Incentives in Grove:

g. Obde, Reed and Grove:

i. Where should we move beyond caveat emptor and refuse to enforce b/c of an omission?  

ii. Bargaining process shouldn’t impair indiv’s ability to get info.

iii. If a condition is very common (termites) more weight on buyer that if it’s rare (ghosts).  

iv. See UCC §§161, 162, 164
1. §161: concealment is only an assertion when you know disclosure:

a. will stop a previous statement from being a misrep/fraud

b. will correct their mistake as to a “basic assumption” & not telling is bad faith

c. will correct their mistake about the writing itself

d. is owed to them b/c of relationship of trust. 

v. For failure to disclose or concealment to be punished, there must be a duty to inform (danger can mean duty)

vi. Mitigating factors (for v. against liability):

1. act v. omission

2. bad v. good motive

3. knowledge v. speculation (in statement)

4. consumer v. commercial relationship

5. fiduciary v. arms length

vii. Kronman: if you have info you worked to get, you should have a “right” not to share, but if it’s accidental you shouldn’t (to promote investment in info).  But how do you tell which is which (termite hypo)?

XIII. Capacity 

a. Faber v. Sweet Style Manufacturing NY 1963 – Faber got manic and bought some land and then had a breakdown.  Court says status quo can be restored and though he had the capacity to understand, he wasn’t competent because his illness was a “but for” cause of the contract, and because he acted abnormally around it.

i. Incentives in Faber:

1. Watch for signs of abnormality

b. Williamson v. Matthews AL 1980 – Williamson sold her home for way less than its equity.  Inadequacy of consideration isn’t enough, but she was impaired by alcoholism and showed that she was also “incapable of executing the contract.”

i. Incentives in Williamson:

1. don’t take advantage of aberrant parties

2. make a bad contract and recover if you’re an alcoholic?

ii. Court seems to think the other parties must have known she wasn’t in her right mind.  

c. Uribe v. Olson OR 1979 – Old, depressed, confused woman sold her property for a bargain price (but a lawyer had OKd it) in a normal-seeming bargaining transaction and she and daughter tried to void it but court refused.  

i. Incentives in Uribe:

1. Don’t try to wiggle out by claiming incompetence.

2. Lawyers, don’t be tempted to say old lady clients are incompetent. 

3. Go ahead and take advantage of old ladies.

ii. There were lots of family members around throughout this transaction.   

d. Faber, Williamson and Uribe:

i. See §§ 13, 15, 16 - § 15 says you must be unable to understand the “nature” of the bargain (higher than Faber) or you’re unable to “act reasonably” and the other knows.  

ii. Only area of contracts where we don’t go for majoritarian rules or assume parties get what they want

iii. (s bear burden of proving their incapacity, use psychologists.  So analysis of capacity changes.

iv. Courts seem to care if there were “signals” – ‘should’ve known’, which in turn seems to hinge on fairness of deal, does the work.

v. Reasons to excuse: not welfare maximizing; disease = duress; make caretakers police.

vi. Reasons not to: marginalize the eccentric (seniors?); easy to fake; predictability (is this a concern if rare?)

XIV.  Public Policy

a. Watts v. Malatesta NY 1933 – Watts sues to regain money he lost to his bookie.  He’s won more than he’s lost.  Law says professional gamblers can be compelled to pay back money they make.  Court says Watt’s isn’t a pro and the bookie is and he can recover (void for illegaility).  Dissent says this would allow people to gamble with impunity.  

i. Incentives in Watts:

1. Dissent’s idea – but aren’t there extralegal reasons not to sue your bookie? And wouldn’t bookies learn to get around this?  Incentivizes leg-breaking.

2. If we disincentivize one party we incentivize the other – better to discourage the pro. 

ii. Dissent would “let them lie” – wouldn’t touch it.

iii. Do we always want to void illegal contracts in vice cases (prostitutes suing for payment)?     

b. Giants v. Chargers 5th Cir 1961 – Giants and player struck and signed a secret deal for him to play (so as not to ruin Rose Bowl participation).  He rescinded and signed with someone else and they sue for enforcement.  Court says they won’t touch it (let it lie) because everyone has dirty hands and has misled the public.  

i. Incentives in Giants:

1. Don’t come to court with dirty hands

2. Don’t lie to the public even if it’s not illegal?

ii. Not clear if the contract was really completed/binding – someone might NOT have had dirty hands, but the court didn’t even try to find out.  

c. Roddy-Eden v. Berle NY 1951 – Berle and Roddy-Eden contracted that Roddy would write a book to be published in Berle (a celebrity)’s name, thus earning more money, and they’d split the profits equally.  Defendant then decided not to let the book be published.  Court refuses to enforce on public policy grounds.

i. Incentives in Roddy-Eden:

1. Again, don’t hide info from the public. 

d. Watts and Giants (Illegality) and Roddy-Eden (Immorality):

i. Do we want courts speaking for the public? (Gay rights, surrogacy contracts). Court action can trigger legis.  

e. Williams v. Walker-Thomas Furniture Co. II DC 1964 – Williams was a mom of 7 on welfare who bought several items on installment with a prorating policy from Walker-Thomas.  This court voided the contract as “unconscionable” after the lower court enforced it as a unilateral mistake absent fraud or misrepresentation.  

i. Incentives in Walker-Thomas:

1. Could end possibility of ANY installment contracts for poor blacks

2. Or could disincentivize coercion – we don’t know because we don’t know the market situation, there could be other sellers

3. I think this could be a way not to dump “costs” of possible bad faith on the poor.

4. Incentivizes information sharing

ii. Unconscionability 

1. Common law doctrine

2. means there was an absence of meaningful choice according to court here

3. See Restatement §208 and UCC § 2-302
4. This allows nonenforcement of facially valid contracts.

5. Should we bring policy into contracts? 

6. Substantive (ie, terms of contract) and procedural (ie, unequal bargaining power).

7. Seems to show problems with “manifest intent” theory

Chapter 6 – Identifying and Interpreting Terms
XV.  Identifying Terms

a. Intro to Parol Evidence (common law and UCC):

i.  Courts want to let parties choose to make their writing the end-all be-all (less uncertainty, less costs).

ii. Outline of the rule:

1. Common law: 

a. “Four corners” of the contract must tell you whether it’s written (integrated)

b. fully integrated = complete and final as to all terms; partially integrated = integrated as to some terms/issues but not others; unintegrated = not written down. 

c. Courts can’t look beyond an integrated contract 

d. Partial integration came through 2 subsidiary doctrines, “natural omission” & “collateral agreement”.

i. If parties naturally would’ve omitted something, evidence about it can be included (i.e., if we wouldn't expect them to put it in the written contract).

ii. This moves us into parties’ intent even within the “four corners” doctrine.

e. Most common-law courts now reject “four corners” altogether and look at parties’ intent about integration to begin with.  They continue to accept “natural omission.”

2. UCC § 2-202 (supplants common law for sale of goods):

a. Explain/supplement written terms with consistent (and noncontradictory) additional terms unless it’s “fully integrated”/meant to be a complete and exclusive statement of the contract. 

b. 2-202(b) in flowchart form:

i. Final expression (ie, final written contract)? No ( Evidence admitted; Yes ( 

ii. Is the term contradictory? Yes ( (inadmissible); No (
1. This will be the battleground.  

iii. Does the evidence explain or supplement? No ( (inadmissible); Yes ( 

iv. Is term consistent? No ( Inadmissible; Yes (
v. Was writing intended as complete statement? Yes ( Inadmissible; No ( Admit.

c. Biggest change: replaces “natural omission” with “would certainly have included.”  Much harder to exclude evidence now – only if we’re sure they would’ve left it out.

d. 2-202(a) allows trade usage/course of performance evidence if you satisfy i-iii above. 

3. Note rule can’t exclude info on fraud, etc. 

iii. Separate identifying terms – Mitchill, Masterson, Hunt Foods – from interpreting terms – In Re Soper’s Estate, Frigalament, Columbia Nitrogen, Southern Concrete.

b. Mitchill v. Lath NY 1928 – Mitchill sold Lath a farm and orally promised to remove an icebox, then didn’t.  Mitchill wants to introduce this as a term.  Court says this fails the “natural omission” test – such a term would’ve been written if they wanted it.  

i. Incentives:

1. Don’t need a merger clause to fully integrate

2. Go ahead and make side promises  

ii. Majority gives 3 steps: not its own contract, not inconsistent, and a “natural omission” (flunks #3 and #2 b/c contract as a whole is fully integrated).

iii. Dissent looks at #2: unless the contract is fully integrated as to the shed (it’s not), it’s not inconsistent and evidence must be allowed, and once it is, it’s proven. 

c. Masterson v. Sine CA 1968 – Farm is sold within family and seller keeps option to buy it back.  Now seller is bankrupt, trustee is trying to exercise the option, and family claims the option was meant to be “personal.”  Court says the parties, being family, wouldn’t naturally have included the clause, and allows the evidence.  Dissent says the clause was complete and the evidence is contradictory (esp as law makes options assignable unless explicitly to the contrary – though that’s what parties are claiming).  

i. Incentives:

1. Even if law says you must opt out, you can do it orally?

2. Dissent says this will let people give testimony that benefits them – but all parol evidence is like this. 

ii. Note Traynor uses “natural omission” without “four corners.” 

d. Hunt Foods v. Doliner NY 1966 – Hunt negotiated to buy Doliner and asked for a stock option during a pause in negotiations (to protect from Doliner shopping around).  They got it and Doliner now says there was an oral condition that they wouldn’t exercise it unless he did look for other bids.  Court says this isn’t contradictory and it’s not certain parties would’ve included it (they use a standard that it would have to be “impossible” for parties to leave it out!), so evidence is allowed.  

i. Incentives:

1. don’t make oral promises you don’t want to keep.

ii. Note terms also have to be “consistent.”  Is that a synonym for noncontradictory, or are they inconsistent if they “weaken” a clause?

iii. Other courts construe inconsistency differently – this is a very high bar in favor of inclusion. 

iv. In the end, courts likely exclude when they suspect bad dealing and include if not.

XVI. Interpreting Terms   

a. In Re Soper’s Estate MN 1935 – Soper had 2 wives, so the second wasn’t a legal wife though she didn’t know it.  The first one came back to claim stuff willed to his “wife,” meaning the second one as far as his business partners knew.  Court says evidence about the meaning should be allowed; dissent says there’s only one legal meaning to “wife.”

i. Incentives:

1. best case for “plain meaning” and context.  Taking plain meaning incentivizes careful use of terms and ensures predictability, etc.  Taking context ensures justice to parties & allows business shorthand (which eventually becomes a “plain meaning”).

2. We want to incentivize creation of terms of art with specific meanings to save money. 

ii. Court isn’t interpreting ambiguity here, they’re creating it?

b. Frigaliment v. B.N.S. NY 1960 – In a sale for chicken, ( claims there was an understanding that “chicken” meant broilers not lower-quality stewing chicken.  Evidence about trade usage (including dep’t of ag regulations and expert testimony) shows that it’s customary to specify “broilers,” and it seems (’s rep declined to so specify.  Court says ( loses – that “chicken” didn’t mean just broilers here.  Seems to rest in the end on market price - ( couldn’t expect to get broilers for what they paid.  

i. Incentives:

1. Trade usages are OK, but don’t try to invent them later.

2. Court will know if you’re trying to get out of a fair deal and into one favoring you (by price).  

c. Columbia Nitrogen v. Royster 4th Cir 1971 – Columbia wants out of a minimum quantity of phosphate it contracted to buy from Royster and says that in the past, it sold to Royster and allowed them out of minimum quantities as usual in the fertilizer trade where there is high uncertainty.  Court says UCC rejects old rule that only ambiguous terms be interpreted, and says this can be construed as consistent.   

i. Incentives:

1. Don’t allow one-time deviations from terms or you’ll be held to those in future?

ii. Circular – using evidence itself to say the interpretation asked isn’t inconsistent. 

iii. Compare to Eastern and other relational contracts – context and past dealings

iv. Establishes that a qualification on an absolute is generally not considered “contradictory”

d. Southern Concrete v. Mableton GA 1975 – Mableton ordered far less concrete than the “approximate” amount contracted for.  It wants to introduce evidence interpreting the terms so that the small amount isn’t a breach.  Court says in Nitrogen the “equities” were in favor of Columbia because of their history (course of dealings) and that in cases without that element (as here), it’s preferable to uphold the rights in the contract and assume seller wanted the option of enforcing them.  The terms are not consistent and are inadmissible.  

i. Incentives:

1. In uncertain businesses, be careful with your terms.

2. You can safely make allowances on some occasions without fear of losing your contract rights.  

e. Columbia Nitrogen and Southern Concrete – 

i. How can a court tell if a contract with a term parties don’t usually follow is a protection (for them to fall back on the term if they need it) or just not what they intend?

ii. UCC is liberal so as to allow trade usages as “shorthand” – might save more than the uncertainty costs.   

Chapter 7 – Performance 

XVII. Conditions

a. Stees v. Leonard MN 1874 – Leonard tried twice to build a building on Stees’ quicksand lot but refused to try again.  Court rules to enforce the contract on its surface and Leonard must pay damages (unclear what).

i. Incentives in Stees: 

1. Incentivizes completeness

2. Incentivizes doing your absolute best

3. Could chill contracting generally if “acts of god” add a risk.

ii. Reasons people leave contracts incomplete are similar to those for indefiniteness above.

iii. Coase Theorem/Least Cost Avoider (LCA) theory:

1. Courts should (under the Coase Theorem, at ??) make the risks fall on whoever the parties would have put them on anyway – the least cost avoider – whoever could most cheaply have avoided the loss.  

2. This saves social costs, because otherwise the parties will have to contract out of the default to put it on the party for whom it’s cheapest and the costs of doing so will constitute an overall lost.

3. Repeat players, those with specialty; access to information; etc. are likely to be LCAs.

iv. Unlike in Caldwell below, solid ground wasn’t held to be an implicit condition of the contract.

XVIII. Performance Standards    

a. Jacob & Youngs v. Kent NY 1921 – Jacob built a house for Kent and, contrary to a clause in their contract, failed to use Redding pipe.  Court held that Jacob has substantially performed and need only pay for the difference in the pipes (rather than the cost of replacement) – which is functionally nothing.  

i. Incentives in Jacob:

1. Incentivizes careful contracting for the idiosyncratic

2. Gets rid of huge risks for trivial mistakes (incentivizing contracting behavior generally)

3. Overrides autonomy theory

4. Could incentivize chiseling (to decrease chiseling you must increase prices)

ii. Idiosyncratic Bargainers:

1. Heavy burden on idiosyncratic parties – Kent was pretty specific, but he needed to say right out that this clause requires “perfect tender” and is a condition of the whole contract. 

2. In contexts where everyone is “idiosyncratic” in placing different value than market value (e.g., a painting of your daughter vs. a painting of someone else’s) courts wouldn’t apply this doctrine.

3. Parties might place non-market value on something, or they might mean something unconventional by a term.

iii. Substantial performance

1. Odd in that it splits the risk/cost of nonperformance

2. This, rather than perfect tender as in sales, is the “default rule” in construction/services

3. Can also be justified not in majoritarian terms as a default, but in terms of minimizing social waste

b. Jacob and Stees:

i. Having a default gives you the language to opt out (otherwise, it’s not clear how to say “we opt out”).

ii. Default rule for unforeseeable impossibility of performance (acts of god): 

1. Stees = “strict liability” in contracts (doesn’t matter if you were negligent, at fault, reasonable, etc in your failure).  

2. Effectively creates a different default rule – that if something is so special to you that you will seek damages if it perishes, you must share that information and pay what it’s really worth to you.

iii. Default rules and options in the fact of incompleteness:

1. Let the losses lie where parties put them as in Stees (autonomy approach)

2. Take ex poste approach taking into account what is just given breach (autonomy approach)

3. Create a default rule as in Jacob taking an ex ante approach as to what most parties would want and what would’ve been reasonable at contracting (the usual approach) (economic theory approach)

a. At what level of generality?

b. Do we assume parties are rational?  Risk-averse?

c. Assumptions: 

i. the contract must’ve been mutually beneficial at the time or they wouldn’t have bargained; 

ii. terms should generally be honored so that they won’t contract too elaborately and waste $; 

iii. we should create default rules that  facilitate future contracts;

iv. idiosyncratic types can bargain out;

v. a rule is incorrect if most people then bargain out.

4. Create a default rule taking an ex ante information-forcing approach as in Caldwell (also economic but non-majoritarian).

a. To lighten load on courts by making them come forward at contracting

b. To force those with specialized knowledge, eg lawyers, to share it (equity)

5. Note: there is no “reliance approach” until after some gap-filling default has been applied and we know who had the right to rely.

Chapter 8 – Mistake and Excuse

XIX. Mistake 

a. Mistake v. Excuse - Intro

i. Mistake is internal and at time of contract; excuse is exogenous and after time of contract.

ii. Mistake of fact results not in avoidance, but decision about where risk should fall now that mistake has materialized (may fall elsewhere than on surface of contract, however).

1. Similar to implied/constructive conditionality (Caldwell).

iii. If mistake and excuse are rare, why worry about affecting parties behavior instead of just what’s fair ex poste?

1. They could contract generally about “a mistake” or unexpected occurrence. 

iv. Mistake of meaning v. mistake of fact

1. Peerless case was mistake of meaning – 2 ships named Peerless sailing different months.

a. §20: no assent (thus no contract) if parties attach diff’t meanings and neither or both know

b. §201: assent enforced according to A’s meaning if B knew or should’ve known and A didn’t know or shouldn’t have known.

2. Following cases are mistake of fact.

v. Restatement §§ 152-4:
1. 154: party bears risk if: 

a. contract gives it to him;

b. he knows his knowledge is limited but doesn’t inquire; or 

c. court says he reasonably should bear it. 

2. 153: Unilateral Mistake

a.  If you don’t bear risk under 154, and 

b. you make a mistake as to a “basic assumption” which 

c. has a material adverse effect for you, you can get it voided if: 

i. other party knew of your mistake or 

ii. was at fault or 

iii. it would be “unconscionable” to uphold. 

3. 152: Mutual Mistake

a. voidable by adversely affected party unless risk assigned to him, if about basic assumption.

vi. Mistake and non-disclosure:  

1. Knowledge that other party’s mistaken (pipe in the wrong bin), it’s voidable; 

2. if you merely know they’re making a bad judgment about value (selling it too cheaply), traditionally you need not disclose.  

3. Party must “in fact agree” to what they think they’re agreeing to, even if foolish.  

b. Sherwood v. Walker MI 1887 – Cow was sold for meat and then turned out to be “with calf” so ( tries to rescind.  Court says mistake of fact as to “the substance of the thing bargained for” (as opposed to a quality or accident) can justify rescission.  Dissent says seller thought she “probably” wouldn’t breed, the buyer thought she would, and judged better (issue of opinion as to future breeding, not fact as to current barrenness).

i. Incentives:

1. Don’t gather info

2. Share info you do gather to make sure other party’s not foolish

ii. MI court later said issue isn’t “substance” but “value.”

iii. Dissent’s rule would reward info worked for (Kronman).

c. Anderson Bros v. O’Meara 5th Cir 1962 - O’Meara bought a dredge that wasn’t suited for his type of dredging.  He purchased it conditional on inspection but sent someone with no experience to inspect.  Court says this wasn’t mutual mistake, b/c seller knew its capabilities, but didn’t know buyer was mistaken about them (buyer didn’t signal).  O’Meara didn’t show due diligence.  (Unilateral mistake, fault of mistaken party.)

i. Incentives:

1. Doesn’t incentivize inquiring/making sure other party gets it

2. Incentivizes asking

ii. Note that mistake is easily refrained:  Mistake about dredge’s capabilities? Or about dredge being right for O’Meara?  Rose’s current barrenness, or future probability of breeding?  So unilateral/mutual manipulable

1. Real issues are what could be discovered and by whom.

iii. “Due diligence” comes in under treated limited knowledge as sufficient, or under risk allocation – perhaps failing in due diligence is a way of implicitly allocating it to yourself.

d. Atlas Corp. v. US Fed Cir 1990 - Uranium mills claim gov’t has to help them pay for cleanup costs (put on them subsequently by EPA) arising our of contracts in 60s, b/c there was a mutual mistake of fact about their dangerousness.  Court says there was no mistake of fact b/c the radioactivity of the tailings was unknowable, not just unknown.

e. Sherwood, Anderson and Atlas
i. Mistake is about fact, not opinion/speculation (manipulable!)

ii. Unilateral mistake doctrine tries to minimize not just probability of risk but impact, by shifting risk once mistake occurs from party most able to avoid it initially to party most able to minimize impact (party who “should’ve known”, whether or not they would seem to be the LCA before the mistake – subjective/actual knowledge rather than objective rule).  

iii. Remedies: Rescission or reformation (through parol evidence rule) including terms allocating the risk.

XX. Impossibility and Impracticability

a. Taylor v. Caldwell Eng. 1863 - Taylor contracted with Caldwell to use the Surrey Music Hall for four concerts but the Hall accidentally burned down.  Court held the contract was premised implicitly on the assumption that the hall remain in existence and is now void – Taylor need not get damages.

i. Incentives in Caldwell: 

1. Could disincentivize specificity about all contingencies (but would cut costs)

2. Incentivizes information-sharing by those who place special value on something.

ii. Caldwell means if you contract on an assumption that something exists which then perishes, you’ve contracted out of that default rule just by contracting about that something.  Compare Stees – rule here can be seen as an exception, or as proving that Caldwell didn’t in fact breach.
iii. Is it possible to pay enough for less fire (contract about this risk)?  If not, assumption is present.
b. Transatlantic Financing v. US DC Cir 1966 – Transatlantic hired by gov’t to ship wheat to Iran; forced to detour around Cape when Egypt closed Suez.  Now claims impossibility/commercial impracticability.  Court applies a 3-step test: Calamitous/unforeseen event occurred; not allocated explicitly or implicitly by contract; performance impracticable.  Finds that this case flunks the 3rd prong.
i. Incentives:
1. If your performance is subject to unexpected events, contract out of risk if you don’t want it (shipping v. paying money – one more subject to calamity). 
2. Thus, enforcement helps ID the LCA and force specificity. 
ii. UCC 2-615:
1. Unless seller assumed a greater obligation by not covering, he hasn’t breached if:
a. Performance is made impracticable by an event the non-occurrence of which was a basic assumption of the contracting partier (Caldwell).
2. Effectively never excuses breach.
iii. All 3 prongs manipulable.  
1. Foreseeability: redefinable, like mistake.  War? Detour? Cost increase?
2. Allocation: can be implicitly found in cost or who’s the LCA. 
a. Could be on Trans here b/c they knew cost of detour; could’ve insured better.
3. Impracticability: where’s the line?
iv. Posner says foreseeability isn’t the issue, it’s who can better bear the risk – avoidance/insurance – similar risk shift to unilateral mistake – whoever “should’ve known.”
v. Court says it’s better for Transatlantic to get paid contract price but no more b/c risk is split that way.  But is it?  Risk is cost outside contract.
vi. Defaults affect: investing in anticipating/contracting for specific risk v. trusting court to allocate generally.
Chapter 10 – Remedies 

XXI. Basic Standards

a. Globe v. Landa US 1903 – Globe sent tankers to be filled with oil by Landa as per contract; Landa breached.  Globe asks for 1) difference in market price of oil since then and 2) costs of sending cars.  Courts gives price difference but not costs, which Globe would’ve paid under the contract – expected value of contract.

i. Incentives in Globe:

1. Breach if you can afford to pay their expectation, don’t worry about paying more

b. Freund v. Washington Square Press NY 1974 – WSP breaches on their publishing contract with Freund.  He sues and the court gives him his restitution interest – the value of his manuscript – and would’ve granted his expected royalties if he’d alleged what these would have been.

i. Incentives in Freund:

1. Same

c. Globe and Freund:

i. Damages, not specific performance, are the norm.  The method chosen will determine how often parties breach.

ii. Purposes/types of damages: See Restatement §344.  

1. Expectation = get me to where I would’ve been if they’d performed (royalties).

2. Restitution = give back what you got from ME (manuscript) – can be something that wasn’t in the contract – more of an equity thing.  Undoing other guy’s gain; no unjust enrichment.

3. Reliance = what it actually cost me to prepare for your promise (promotion costs in Taylor); what I spent in relation to our contract; where I was before we contracted.  Status quo ante for me.

iii. Expectation damages are very much the norm.   

iv. The “doctrine of avoidable consequences” holds that the promisee has to do what they can (cost-justified) to mitigate the promisor’s damages and sometimes results in less than expectation damages.  See Hadley below for another exception.

v. Contracts are not like torts. You can’t recover beyond actual costs or be placed in a better position than performance would’ve placed you.

vi. Damages need to provable (not too speculative).

d. Posner’s “Efficient Breach” Theory

i. Breach usually occurs because performance is so expensive it’s impossible, or it’s possible but it’s more efficient to breach.

ii. If the profit I’d make by breaching so is larger than what I’ll have to pay in damages (which is your profit – thus the value of breach is greater than the value of performance to either of us), there’s an incentive for me to do so. 

iii. This incentive is good – only “Pareto superior” breaches that minimize social cost will occur.

iv. It’s better for me to breach and sell directly to the third party than for you to sell to them, because it saves transaction costs.

v. Thus the proper measure of damages is expectation or the value of performance.  Any other measure will sometimes allow inefficient results.

vi. The point is to allow breach in cases where it’s economical, but to make sure everyone’s “made whole.” 

vii. The big problem: If the default rule were anything other than expectation costs, parties could contract for that anyway.  Posner says this would add transaction costs, but so does breaching – he hasn’t taken these into account until now.

e. The Coase Theorem

i. Assume 3 things: 1) legal rights are well defined and marketable; 2) no transaction costs; and 3) parties have all available information.

ii. Legal rules will have no “allocative” effect (that is, on the mix of goods and services available in a society), but only a “distributional” effect.

iii. If the background rule favors one party, and the other party values the good or service more, they will pay the first party for it.  If not, they won’t.  

iv. Whoever values something the most will get it no matter what the law has to say about it; the issue is just who will be wealthier as a result.

v. In a costless world, then, default rules don’t matter.

f. Posner and Coase

i. In a world WITH costs, can you decipher which default rules are best absent empirical data?  

ii. Majoritarianism will save the most transaction costs, if you can figure out what the majoritarian rule is.

iii. Coase said that since his frictionless market can’t exist, the real idea is to make us focus on the friction and use legal rules to reduce it.   

XXII. Specific Performance

a. Klein v. Pepsico 4th Cir 1988 – Klein contracted to buy a jet from PepsiCo who then breached.  Court refused specific performance because damages were recoverable and adequate and the jet wasn’t truly unique.  Court also refused payment for the difference in market value.

i. Incentives in Pepsico:

1. If something is unique to you, pay the transaction costs of making the other party aware they might owe damages (a la Caldwell at IV(b)).

ii. UCC §2-716 authorizes specific performance where a good is “unique” or in “other proper circumstances.”

1. “Other proper circumstance” expands specific performance to, say, a situation where a buyer needed the goods to fill a third party obligation .

iii. UCC §2-712 says buyers can “cover” after a breach by buying substitute goods in good faith and seller has to pay for cost of those.

iv. Why don’t we often allow specific performance?

1. In a well-developed market, seller could just buy the goods from someone ELSE and pass them on to buyer (and they probably often do just that to avoid court).  

2. Or, in a well-developed market, buyer could easily buy replacement goods with his expectancy damages.  6 of one…

3. Specific performance is really an issue in bad markets.

4. It’s not obvious who’s better equipped to get the goods in such situations (buyer or seller).  We go with damages, which means we assume buyer.  Why?

5. Because we think sellers only breach in the first place if it’s cheaper for buyer to get the goods (see #1).  Breach is a “cry for help.”

XXIII. Limitations  

a. Hadley v. Baxendale Eng 1854 – A mill’s crank shaft broke, stopping operations, and the delivery service delayed causing massive losses for the mill. Court held that because the delivery service wasn’t aware that the delay would cause abnormally large losses, they weren’t liable for the full expectation costs to the mill. 

i. Incentives in Hadley:

1. Information-sharing (not majoritarian).

2. Could disincentivize delivery services from asking about special circumstances (if they don’t know they’re not liable)

3. Could create split in “carrier” market between high and low damages customers

ii. Hadley says:

1. it is not always wise to hold a breacher liable for the full consequences of the breach 

2. the test of when it’s not is whether particular types of damage were foreseeable (to the breach-ee) results of nonperformance when the contract was signed.  

iii. Does Hadley matter in markets today where liability is spread between customers and the transaction cost of saying you have special needs is not worth it?  

iv. Sellers of custom equipment (hugely expensive if delayed) often opt out of the Hadley rule so that they can’t be liable even if informed.

v. You must contract for the more expensive option/potentiality (usually, the idiosyncratic or special one).

b. American Standard v. Schectman NY 1981 – 

i. Incentives:

c. Peevyhouse v. Garland Coal Co. OK 1962 – 

i. Incentives:

d. Damages in Lieu of Enforcement:

e.  California and Hawaiian Sugar Co. v. Sun Ship 9th Cir 1986 – 

i. Incentives:

f. Lake River v. Carborundum 7th Cir 1985 – 

i. Incentives

g. Liquidated damages:







