Promise Theory:

1. Promise / Moral – Focus is on the promisor
· promises ought to be enforced because it’s the right thing to do

· a moral reasoning about duties and obligations

2. Efficiency / Mutual Exchange 

· in a society where all trading can’t occur right at the moment

3. Reliance – Focus is on the promisee
· somebody has changed their behavior in reliance of a promise, and we should compensate them

4. Will

· the law exists to further the commitment people made

Old English Writs
1. Writ of debt – benefit / detriment
2. Writ of assumpsit – when there is physical harm – doing what you promised to do badly
3. Writ of covenant – signing your seal / going through a formality makes you bound to it

Bargain for Exchange

Benefit / Detriment Rule 

· Old English common law writ of debt
· Benefit (to promisor) OR Detriment (to promisee) is sufficient to show consideration

Hamer v. Sidway
Facts: 
Uncle promises nephew $5K for not drinking, smoking, etc., uncle dies before paying it 

Issue: 
Whether there is consideration sufficient for creating an enforceable contract
Rule: 
Detriment is more important, Sufficient that he restricted his lawful will of action

Holding: There was consideration because he gave up a legal right – Nephew wins

Moving from old rule to new rule

· Quotes authorities that say detriment is more important than benefit

· Detriment = forbearance of a legal right = Consideration
· Nephew lost his freedom to give up engaging in these vices

· Claim of no detriment because the promise was good for his health – invalid 

· Benefit = too hard to determine its existence

· Dicta – although it doesn’t matter, a benefit was still incurred by giving uncle peace of mind
Kirksey v. Kirksey
Facts: 
Brother-in-law invites widow to stay, advises her to sell her land, kicks her off in 2 years 
Issue: 
Whether Ps actions amount to sufficient consideration to make an enforceable contract
Rule: 
Mere gratuities don’t constitute sufficient consideration to enforce a contract
Holding: Widow loses, no consideration just a gratuity
Moving from old rule to new rule

· Hamer says you need a detriment 

· Widow’s detriment was giving up her legal right to stay where she was

· A gratuity = when you give something and don’t expect anything back 

· Giving up a legal right in response to a gift is insufficient consideration

· BUT, one could argue that D has better peace of mind (like the Uncle in Hamer)

End Rule - Promises are enforceable if they involve bargain for exchange

Look up RKs 71, 79, 81
Restatement 71 – would the Kirksey decision stand under these restatements?

· Restatement is looking for a bargain for exchange

· Mere gratuities don’t count because the giver isn’t expecting anything back

· We don’t know if the widow in Kirksey SOUGHT the exchange

Restatement 79 – seems to do away with common law benefit / detriment thinking

Restatement 81 – as long as two people apparently bargained with each other, that’s consideration, even though we don’t know what went on deeper in their heads

Miller v. Miller
Facts: 
Contract b/t husband and wife, pay $200 to keep house, and he would act like a husband

Issue: 
Whether there was sufficient consideration to make the contract enforceable
· Husband’s argument for no consideration – she had a duty to do these things anyways

· Wife’s argument for consideration – she gave up a legal right to divorce him

Rule: 
A wife waiving her right to divorce does not constitute consideration
Holding: No contract, court doesn’t want to interfere in whole institution of marriage
Feinberg v. Pfeiffer

Facts: 
P retires upon promise of receiving $200/month for the rest of her life, new pres reneges

Issue: 
Whether there was sufficient consideration to make the contract enforceable

Rule: 
Past performance is no consideration 
· No bargain for exchange b/c it was for something she had already done

Holding: P wins
D’s argument

· Money was a mere gratuity, like in Kirksey
Plaintiff argument that there was consideration

1. She worked for the previous 37 years 

a. BUT you can’t bargain for something you’ve already received 

b. past consideration is no consideration

2. She worked the years in between the promise and her retirement

a. BUT she could have retired the day they told her, no obligation to keep working

3. Change of position 

a. retirement = a detriment of abandoning a right to continue in gainful employment

Mills v. Wyman
Facts: 
Father (Wyman) promises to pay Mills for having taken care of his sick son, who died

Issue: 
Whether there was sufficient consideration to enforce this promise

Rule: 
Moral obligation does not equal sufficient consideration
Holding: D wins

D’s argument

· Past consideration is not consideration – Feinberg
· Even if something was exchanged, there’s no bargain

Arguments that court made wrong decision

1. There was a promise and we should be able to enforce promises

2. We should encourage people to be nice 

Webb v. McGowin

Facts: 
P cripples himself in order to save D, D agrees to pay him, estate stops payment

Issue: 
Whether there was sufficient consideration to enforce this promise

Rule: 
Moral obligation plus material benefit equals consideration

Holding: P wins

Significance of Bargain for Exchange 

· Rule that determines every case above
· Significance to social benefit theory / Trying to make the world better

· How do we measure well-being?

· Pareto efficiency – being reasonably confident that it makes no one worse off and at least one person better off

· Cost-benefit analysis / Hicks efficiency

· Something about the bargain tells us about how the parties value the transaction

Strong v. Sheffield

Facts: Husband has debt, wife has the money and co-signs, wife then refuses to pay

Issue: Whether a promise to forbear for an indeterminate time is sufficient consideration 
Rule: D never promised to do anything specific, an “illusory promise” isn’t enforceable
Holding: D wins, no bargain for exchange, no enforceable contract
2 ways to meet consideration requirement: 

1. Setting a specific amount of time – bargain for exchange

2. A request to forbear AND actual forbearance

a. No request to forbear, express agreement was to collect at any time, no set time
b. P never promised to do anything, “illusory promise”

Incorporating Strong into RK 77 (“illusory” promises) 

· no consideration if there’s alternatives 
· UNLESS each of the alternatives would have been consideration

· His choice of collecting now doesn’t constitute consideration

Wife is the promisor AND  the promisee

· RK 75 – a promise for a promise is consideration

· Bilateral contract – 2 parties are giving something
Mattei v. Hopper

Facts: P contracts to buy D’s land (with a satisfaction clause), D reneges on contract
Issue: Whether satisfaction clauses in contracts void the contract

Rule:
Duty to exercise judgment in “good faith” provides adequate consideration 

Holding: P wins, Clause DID NOT make the contract “illusory” or lacking in mutuality

Satisfaction Clauses look like illusory promises because you only have to go through with the promise if you want to 
1. idea of commercial satisfaction – not applicable in this case 
a. Reasonable person standard test – easier to prove in court
2. fancy, taste, and judgment 
a. court justifies it by a ‘good faith’ standard, good faith is implied
b. UCC 1-201 (20) – good faith definition

Wood v. Lucy, Lady Duff-Gordon

Facts: 
P and D have an exclusive contract, P sues since she sold her products to someone else
Issue: 
Whether implied obligations can make a contract enforceable 
Rule:
Reasonable Efforts Test – A promise that is fairly implied is still a promise 
Holding: P wins
Ps argument – “illusory promise” Wood doesn’t bind himself to anything

· Wood could choose to do nothing,  no consideration under RK 77
Court’s argument – pragmatic – wants to get past the old common-law rules

· Reasonable Efforts Test – moves a step beyond 
· Doing nothing would fail under the ‘good faith’ standard
· Argument for no consideration for doing nothing is shot down

· Court moves beyond Mattei v. Hopper 

· Takes what seems to be an illusory promise and turns it into an implied promise

UCC 2-306 – Cardozo’s Rule
· Part 1 – Good faith test

· Part 2 – In exclusive dealing contracts, both parties should use their ‘best efforts’

PROBLEM – Where to draw the line?

· What if Wood had put her name on ugly clothes?
Ricketts v. Scothorn
Facts: 
Scothorn quits her job in reliance of money promised to her

Issue:
Whether reliance can preclude the requirement of consideration 

Rule:
A Promise not supported by consideration can be enforced if:
1. There was a contemplated action

2. The promise induced this action 

3. A harmful result would ensue if the promise was reneged
Holding: Scothorn wins
Court decisively finds there was NO CONSIDERATION
· It was a gratuity, promisor expected nothing in return
BUT he both ‘intended’ that she not work AND intentionally ‘induced’ her to quit her job

· Katie quitting her job was a ‘reasonable and probable consequence of his gift”

· Reliance on the gift permits the court to drop the consideration requirement 

· Moves beyond Kirksey
Feinberg v. Pfeiffer

Does she pass the reliance test?
1. There was a promise

2. One would reasonably have expected her to quit her job

3. She does indeed retire

4. A harm results

Holding: although there was noconsideration, the contract is enforceable

Reliance Rule – RK 90 – if somebody makes a promise upon which they reasonably think someone will act and they do act, then the court can award damages

Review

Jill’s mom promises a porsh if she gets a 1500 on her SAT, does she get the porsh? 

· Yes, there was a bargain for exchange

If Jill turns down another car, because she expected the porsh? 

· Yes, bargain for exchange

If mom promises after the fact, I’m so happy I’ll get you a porsh? 

· No, it’s a mere gratuity

If mom promises porsh after the fact, then she gets an offer for a geo that she turns down? 
· Yes promissory estoppel

· What is Jill entitled to?

· First RK 90 – she gets the porsh

· Second RK 90 – she gets the geo

Possible Remedies
· Specific performance – make people do exactly what’s required by the promise

· Very rare, because policing people to do something can get ugly

· Expectation damages – amount of money substituted for the value of what was promised

· Sometimes easier to measure – the best estimate of what the reliance would be 

· Reliance damages – amount you were harmed due to lack of performance
· If a promisee goes out and spends a lot of money on grounds of reliance, how would you advise the promisor?
· That the action wasn’t reasonably expected

· Doesn’t matter if the promise is a gift promise, you get the same either way

· Large Disparity between reliance and expectation

· Courts are likely to reward the smaller reliance damage

D & G Stout v. Bacardi
Facts:
P turns down another offer to sell on reliance of D’s promise, so P has to sell for less

Issue:
Whether Bacardi’s losses are expectation damages or reliance damages
Rule:
 Reliance damages include out-of-pocket losses and opportunity costs
Holding: Remanded for trial, Bacardi can be held liable for damages
Why does the court treat Lucy and Bacardi differently? 
· Both look like illusory promises for nothing specific
· Court could have filled in the time like Cardozo did, using the good faith test?

· Easier to figure out in Lucy because it was clear they wanted to be in a contract

Lost wages v. Moving expenses

· Job offer was reneged, suing for lost wages

· Expectation damages, what you expect to get out of a contract

· Too hard to award damages, no idea how long it would have lasted

· National (the other offer) never expected to acquire Bacardi account – so not like lost future wages

· Moving down to FL for a job, suing for moving expenses

· Reliance damages
· Bacardi destroyed General’s negotiating leverage, the injury is analogous to moving expenses
Callano v. Oakwood Park Homes Corp.
Facts:
P delivers shrubbery to Pendergast’s lot, he never pays, his contract for the lot falls thru

Issue:
Whether D is obligated to pay P restitution on the theory of quasi-contractual liability

Rule:
To recover on the theory of quasi-contract the Ps must prove that D received a benefit, AND that retention of the benefit without payment would be unjust 

Holding: D wins, D wasn’t unfairly enriched

NO contract, NO bargaining, NO real contract

Difference between no knowledge AND knowledge but not doing anything about it

· A distinction that could make a difference in this case

· Friedman sympathizes with Callano, thinks there should be recovery

Paschall – Note 2, p. 110 – Look up
Facts:
Best and P contract to build bathroom in parents house, she goes bankrupt, P sues parents

Issue:
Whether a benefit was conferred and retention would be unjust 

Rule:
To recover on the theory of quasi-contract the Ps must prove that D received a benefit, AND that retention of the benefit without payment would be unjust 

Holding: P wins, there might be a cause of action at trial

Distinctions between Paschall and Callano

· Exhaustion requirement – 
· Paschall – no other way to get the money 
· Callano – maybe he can still sue Pendergast 

· Knowledge

· Paschall’s parents had more knowledge, bathroom was being built in their house

· Oakwood’s knowledge occurred at the time in which they believed they had a valid contract with Pendergast
Cotnam v. Wisdom

Facts:
Ps, physicians, summoned for assistance, performed a difficult operation, but patient dies

Issue:
Whether med professionals can recover on restitution if a situation is thrust upon them
Rule:
No liability for restitution when a situation is thrust upon, EXCEPT when the thruster is a medical professional and thrusting is being done to save a life, then there can be recovery

Issue:
Whether the court can take into account the person’s ability to pay?
Rule:
You cannot take into account a D’s ability to pay

Holding: Look up
Applying restitution theory to past cases

Mills v. Wyman
· No benefit, the father received no services

· Even if there was a benefit, was retention unjust?

· No, because it was thrust upon him and thrust upon benefits don’t count

· No recovery

Webb v. McGowin
· A benefit was received, his life was saved

· Is it unjust to retain?

· No, it was thrust upon him, no medical professional involved

· BUT afterwards there was a promise 

· Rule: recovery allowed even for a thrust upon benefit, IF it’s later ratified by a promise – highly contested, some states don’t follow
· Recovery

SUMMARY - Elements of a restitution claim 

1. someone’s received a benefit

2. retaining it is unjust
a. It’s not unjustly received if it’s been thrust upon you
i. EXCEPTION when medical professionals provide medical care under emergency situations

RK 371 – Restitution damages can be measured in two ways

1. cost avoided – what it would cost if they went out on the street and bought it

2. benefit received – the increase of value that they’ve experienced

Pyeatte v. Pyeatte

Facts:
P and D marry with agreement about school and work, D divorces, P sues for breach

Issue:
Whether restitution for unjust enrichment is appropriate in a marital relationship

Rule:
Test – action of a spouse has to be “extraordinary or unilateral” to recover on restitution
Holding: Remanded under this test
Different possible remedies

· Expectation remedy – the cost of her schooling
· Reliance remedy – she would have gone to school right away
· Restitution remedy – tuition and living expenses – how’s it different from expectation?
Fried piece in the Supplement

Lying v. Changing your mind
· Distinction of good and bad intentions

Why do we invite people to rely on promises?

· We like the Will theory

· Protect promisors

Why would you want to enforce bad promises?

· People have to be able to rely just to make the world go round

· In order to trust other people, you yourself have to be trustworthy

From a welfare perspective, do we want to enforce gifts?

· Gifts only enter value into the world

· BUT, you can just give it right away, don’t have to promise to do it 

· If you enforce gifts, it destroys the giftness aspect

Argument for enforcing future gifts (Posner) 

· Utility for the promisor – maybe he doesn’t have all the money in the present, 
· Worth more to the promisee to be able to rely on the future gift 
· otherwise might assume that he’s not really going to get the money
· Enforcing it meets both the needs of the promisor and the promisee

Could we solve the gift problem with reliance?

· BUT promisee might go out and buy something they don’t really need rather than saving it for when they do, 
· Law doesn’t want to create incentives for sub-optimal behavior  

U.S. Naval Institute v. Charter Communications, Inc.

Facts:
D publishes earlier than supposed to, P sues for breach and copyright (dismissed)

Issue:
How to measure Naval’s loss?

Rule:
No punitive awards for contract damages
Holding: Affirms $35K for contract damages, doesn’t allow $7K from copyright damages 
$720K = what D made in total paperback sales in September

$7K = extra profit Berkley gained

$35K = lost sales from paperback being sold

Why don’t we award punitive damages? D would think a lot harder if they had to pay $700K

· Socially efficient – Berkley can make the pie bigger, so we should let them?

· BUT officially they’re wrong, because they have to give back some profits 
Pareto – if you can benefit one actor without harming the other

· We compensate Naval what they had been worse off by – they’re not worse off
· We make Berkley internalize the costs – they’re gambling, know they have to make the other side whole no matter what

· Companies have to be damn sure that they’re making a good gamble if they’re going to break a contract – or else they’ll lose those internalized costs

A self-enforcing system, let Berkley figure out if it’s efficient for them to break the contract 

· Rational actors might go to the negotiating table first – and decide to sell the book early as the most economic choice for both sides

· Which rule is more likely to get them to the negotiating table? System that would enforce $720 or system that would enforce $35?????
Coase Theorem – all about transaction costs

· Parties will always negotiate around the legal rules

· Transaction costs involved in getting to the efficient outcome

· Law should pick a rule that fosters the negotiations most efficiently

Craswell article

· Expectation damages – you breach or you don’t – incentives of the promisor

· Promisee’s efficiency question, we don’t want the promisee to overestimate the promise, looking for optimal level of reliance

Sullivan v. O’Connor

Facts: P, an entertainer, gets a nose job, D fails 3 times, disfigures her, no chance of righting it

Issue:
Whether we can get contract damages in a medical case

Rule:
So long as there’s clear proof that a promise was made, the law will enforce it

Holding: P wins, gets reliance (she waived expectation if court denied D’s agmt for restitution)
Policy issues for not enforcing contract damages against doctors

· Doctors can’t guarantee performance, would never make promises and would practice defensive medicines
· Erroneous claims, people hear something else when they wanted to feel reassured

What are appropriate damages?
· D argues for only out of pocket expenses

· P argues for expectation damages, difference between nose she had and nose she was promised
Possible remedies

1. Restitution damages = out of pocket expenses

a. Take away the benefit that was given unjustly, make D give back the fees
b. RK 371 – restitution can be measured two ways

i. Cost avoided – what it would have cost her to get the same thing

ii. How much the person benefited, was improved
c. Court presumes that the restitution interest is the disgorgement of the fee

d. D was innocent of malpractice, so the gain wasn’t unjust, no restitution damages
2. Reliance damages

a. Put her in the place she would have been if the contract had never occurred

i. She must be in a position below what she had been at the beginning

b. Was nose minus is nose + cost of fees for all the operations + pain and suffering from all the operations

3. Expectation damages

a. Where she is (after the botched surgery) to where she would have been

b. would nose minus is nose + cost of 3rd procedure (that wasn’t supposed to have been needed) + the pain and suffering of the 3rd procedure

Lucy v. Zehmer

Facts: 
D jokingly writes a contract to sell his farm, P believes him and wants it

Issue:
Whether intent is a viable reason for not enforcing a contract 

Rule:
Intent = a person’s outward expression rather than his secret and unexpressed intention

Holding: P wins, contract is binding

Objective v. Subjective theory of intent

· RK 17 – take a video camera impression

· Default rule is to make the person who has the secret info divulge it

· Lucy prevails on objective theory, relying on the manifestation at time of contract
· BUT not purely objective b/c court looks for objective evidence of what was going on beyond the camera (of the subjective)

PROBLEMS with subjective test 

· Tough to get evidence, tough to ever know, people might lie about what they intended

PROBLEM with falling back on objective standards?

· The reasonable standard may be what a white heterosexual male would think

· Objective is necessarily contextual

· Two reasonable people could still have two different understandings of what the reasonable standard should be

· Law has to dictate what is objective

· By virtue of being adopted in the cases, courts construe objectivity

· Without regard to what people subjectively believe and how they willfully agreed to enter into a contract, we’re going to impose an objective standard on them

Feminist Legal Theory – Kastely from supplement

· Social construction – we’re all a product of our upbringing
· Contextualization – rather than abstract principles
Advantages of bright line rules – know what the rule is always going to be

· BUT rule doesn’t adopt to everyone’s needs

Raffles v. Wichelhaus
Facts: 
2 Peerless ships exist, D won’t pay for cotton because it didn’t come on the agreed ship

Issue:
Whether the two parties ever assented to the same contractual terms
Rule:
No certainty about intent since both parties have valid arguments, so no assent
Holding: D wins, no assent
RK 17 – Requirement of mutual assent

· RK 20 (1) – No manifestation of mutual assent if the two parties never agreed / were never talking about the same thing – no consent no contract
· RK 20 (2) – if somebody’s clued in and the other party isn’t, then court will go with what the un-clued in party

Owen v. Tunison
Facts: 
 P offered to buy, D wrote he wouldn’t sell it for less than…, P thinks there’s a contract
Issue:
Whether the wording it would not be possible for me to sell it unless constitutes an offer

Rule:
No contract unless there was an offer or proposal for sale
Holding: D wins, no offer
Issue: whether Tunison made an offer, whether the wording of “it would not be possible for me to sell it unless…” constitutes an offer

Harvey v. Facey
Facts: 
 P asks for lowest price for D to sell, D gives lowest price, P accepts this price, D reneges
Issue:
Whether Facey’s telegraph stating lowest price constitutes an offer to sell

Rule:
Contract can’t be accepted if an offer was never made, mere statement of lowest price doesn’t imply a offer 
Holding: D wins, no offer ever made
Fairmount Glass Works  v. Crunden-Martin
Facts: 
 P wrote to find out prices, D quoted prices, P wrote back an order, D says sold out

· Case rides on the use of the words “immediate acceptance”

Issue:
Whether the words “immediate acceptance” are sufficient to constitute an offer

Rule:
Assent can be satisfied by sufficient language 

· Must read the correspondence as a whole to understand its true meaning

Holding: P wins, offer was made

Definition of Offer = a promise to enter into a contract conditional upon acceptance

· If contracting is a train, an offer is the next to last stop because acceptance is the last stop

· Offer represents the offeror’s expression of his assent to be bound

· Ways to phrase an offer: “I will sell” “immediate acceptance” “I offer” 

Adding new terms bounces the offer, you become the offeror 

· Common law rule: offer and acceptance must look exactly alike

· If it’s a common phrase in the industry, it doesn’t add anything new

Lefkowitz v. Great Minneapolis Surplus Store
Facts:
D has ad, P first to appear for it but refused due “house rule” that ad was for women only

Issue: Whether the ad was an offer

Rule: An offer must have manifest assent AND be clear, definite, and explicit

Holding: P wins, ad was an offer

Test to determine definiteness: RK 33(2) at least enough to know there’s been a breach and what the remedy would be)

· Why wouldn’t contracts always be definite?

· Leave things vague and leave it to court to figure out

· Maybe they don’t want it to be enforced, there might not be assent

General Rule in this country – ads don’t constitute binding offers 

· BUT ‘First come first serve’ implies that there’s at least one, so D must sell at least one 

· Ds best argument – the word “to” doesn’t specify a clear and definite amount

Reconciling UCC 2-204(3) with RK 33 – both require a reasonable degree of certainty

· UCC would be more inclined to find deals

· If there’s not a reasonable degree of certainty, then we’ll go ahead and fill it in
· Often a gap filler for figuring things out
· UCC 1-303 – trade customs, how parties business together in the past

· UCC 2-311(2) – assortment question 

· BUT won’t fill in ‘quantity’

· RK more unsure about entering into a contract
International Filter v. Conroe Gin
Facts:
P contracts with D to sell a water filter, D wants out of it, claims no notice of acceptance
Issue: Whether there was notice of acceptance and whether the notice was dispensed with

Rule: 
Offeror has power to dispense with notice, he does so within the language of the offer
Holding: P wins, no notice needed, contract enforced
Conroe = offeror – they want out of the contract

· Traveling agent doesn’t have authority, so last step of contract is Conroe pres signing it

Int. Filter = offeree – claim that there was no notice

General Rule: Notification is in the hands of the offeror, if he says that there needs to be notification then there has to be

· If he says nothing, default is that you need notification
· Need notification so both parties know that a contract was made 
Court decides D didn’t need to give notice (but even if they did the second letter was notice)
· Clause about contract being enforced at time Engel approves it dispenses with the need for notice 
Ever-Tite Roofing Corporation v. Green

Facts:
P contracts to roof Ds house, provision that K becomes binding with written acceptance or commencement of performance, D reneges when P shows up to start roofing
Issue: 
Whether notice of dissent at time of their arrival with materials was sufficient and timely 
Rule: 
Commencement of work begins when materials are loaded, not at literal commencement
Holding: P wins, Commencement began before notice of dissent so contract is binding
Revocation – party can revoke offer before it gets accepted
General rule (RK 54) is that you have to give notice of acceptance – Is notice default or not????

· Accepting by performance – No formal notice required because obviously you will do it

· BUT, if performance isn’t obvious then it’s more like accepting by promise

· Accepting by promise – Must give notice

Formation of a Contract

· Offer – next to last stop on the train
· Assent AND
· Definiteness 

· UCC more apt to find a contract, not as much need for definiteness

· Termination of an offer

· rejection or counter-offer, lapse of time, revocation, or death 

· Acceptance – closes the deal
· Manifestation of assent from offeree

· General rule is that there also has to be notice of acceptance
· EXCEPT when the offer dispenses with it

· Acceptance by promise requires notice

· Acceptance by performance doesn’t require notice

Carlill v. Carbolic Smoke Ball p. 160-1
Facts:
P takes Ds offer from an ad, uses ball and gets sick, wants her money, D refuses

Issue: 
Whether P had to notify D of her acceptance, is her performance obvious?

Rule: 
If offer implies its OK to perform without giving notice, then you don’t have to 
Holding: P wins, no notice needed

Old Rule: Notice by performance not needed UNLESS contract says so OR if it’s not obvious
New Rule: If the offer intimates that it is sufficient to act on the offer without giving notice of acceptance, then you don’t have to? 

· Must look to nature of transaction 

· An offer thrown out to the public, it would be inefficient for everyone to give acceptance

Hobbs v. Massasoit Whip p. 171
Rule: Silence coupled with retention for unreasonable time amounted to an acceptance

Oglebay Norton v. Armco
Facts:
P and D unable to agree on price, D wants out, P seeks declaratory judgment on a rate
Issue: 
Whether parties intended to be bound to contract and whether court can impose rate
Rule: 
Even if assent is lacking, a prior relationship can indicate an intent to be bound
Holding: P wins, court establishes the reasonable rate
Court’s rationale – the two parties intended to be bound based on their long-standing relationship

· BUT Armco is no longer assenting
Why should contract stay enforceable without assent?

· Idea of relational contracts (UCC 1-303)
· Assent not mandatory, we should instead be able to weave contracts out of peoples relationships

· BUT poses problem
· Hard to determine where relationship becomes enough to dispense with assent

· Losing the formality, it becomes really hard to determine what the terms are

Do offers go on indefinitely? 

· No, there’s a reasonableness standard before the offer will lapse – RK 41
· RK 36 – power of acceptance terminated by rejection or counter-offer, lapse of time, revocation, or death of either party
Dickinson v. Dodds 

Facts:
P thinks he accepted, D responds that it’s already sold, that the offer wasn’t binding
Issue: 
Whether an offer was required to be left open until specified time
Rule: 
Binding contract requires agreement at some one time, which is at time of acceptance

· An offer can be revoked at any time prior to acceptance 

· Promise to hold an offer open must be supported by consideration

Holding: D wins, no binding contract
Illustration of risks taken by offeror

Confusing – an offer and acceptance, so why no contract

· Offer was revoked, offer can be revoked at any time prior to acceptance

· Power to accept is terminated when offeree learns that offeror meant to revoked

· Can occur either by notice or by inconsistent conduct - ????

· Should there have to be notice of recovation

· A promise to keep the offer open must be accompanied by consideration

· BUT no consideration because D  received nothing in return

· A deposit could cure this

· D would be worse off by losing the ability to sell to someone else
· An offer unequivocally open would unfairly leave offeror at risk of market forces
What if there were reliance costs?
Ragosta v. Wilder

Facts:
P offers, D counteroffers then revokes prior to acceptance, P claims reliance damages
Issue: 
Whether P accepted to make a binding contract and are entitled to reliance damages
Rule: 
Preparation does not equal performance
Holding: D wins, no binding contract and no estoppel
Offer stipulated acceptance would come by way of performance

· Ps never performed and preparation doesn’t count, so no acceptance 

P loses on reliance b/c they began arranging for financing before D had even made counteroffer

Illustration of risks taken by offeree

· How can offeree protect himself against the risk of the deal not going through?

· provide compensation / consideration (i.e. a deposit) to keep the offer on the table

· RK 45 – common law rule – acceptance by performance
· Problem in this case, obtaining financing wasn’t part of the performance 

· Invoke promissory estoppel

· Problem in this case, they started reliance before they got the offer, so behavior wasn’t based on the promise

· Converted from a unilateral to a bilateral contract in which P promises to pay in exchange for promise of the property

· Problem in this case, the P would then be bound, and a unilateral contract is preferable for someone with unsure financing 
Issue of liability prior to moment when deal is struck?
· Norm in the law, no liability for things said and done during negotiation

· No duty to negotiate in good faith

· To encourage negotiation

· To stick to the bright line rule that there’s no deal until there’s a deal
· Exceptions – very very narrow 
· Restitution damages, if a benefit has unjustly been conferred

· Misrepresentation 

· Reliance

Drennan v. Star Paving Co.
Facts:
P, a general contractor, took bid from D, sub-contractor, for his own bid, D backs out

Issue: 
Whether P’s reliance makes D’s offer irrevocable, even if there was no consideration

Rule: 
Lack of consideration is not fatal to the enforcement of a promise, reasonable reliance can substitute to hold the offeror to his offer

Holding: P wins, offer from subcontractor is binding

D gave P an offer, but was it a binding offer?
· General Rule is that offer can be revoked prior to acceptance

· If P had gotten a chance to accept, there would be a deal (Dickinson)
· Contractor Rule: if offer is silent on revocability, court assumes the offer is not revocable
· This is the flipside of the usual, general rule

RK 90 – if a promise reasonably induces actions, then promisor is liable for those actions

· BUT, there was only an offer conditional upon acceptance, no promise existed
What if bid was a total mistake, would D still be bound? 

· If the bid was so low that Pcould have reasonably known that it was a mistake, then no
RK 87(1): If writing purports consideration, an offer is binding as an option contract 

· Binding offers are OK as long as everyone seems knows this
RK 87 (2): Like RK 90, but for offers, makes clear that the damages will be reliance

· These cases will win in the construction industry and rarely elsewhere

Holman Erection Co. v. Orville Madsen & Sons Inc.

Facts:
Gen. contractor D uses subcontractor P bid, D uses another instead, P claims D accepted

Issue: 
Whether a general contractor listing a sub-contractor constitutes acceptance

Rule: 
Due to nature of business, we want to leave general contractor’s hands untied

Holding: D wins, no acceptance
UCC Rules on Formation

2-204: Type of contract doesn’t matter, but must show agreement and conduct shows agreement

We don’t have to know when a deal was done

· Even with some indefiniteness, a contract still exists if there is:

· Intention AND

· A way to reach a remedy

Favors agreement, less formal than common law 

Specifies that you must be exchanging goods – 2-105 for a definition of goods

· Goods = all things which are movable at the time of identification to the contract

2-205: An offer is firm (irrevocable) with a signed document saying so
· You don’t need purported consideration, like RK 87 requires
Specifies that it must be an offer by a ‘merchant’ – 2-104 for a definition of merchant

· Merchant = you either sell the goods or your occupation makes you familiar w/ the goods

3 month limit only applies if there’s no time period stated in the firm offer

2-206: The offer may be construed as inviting acceptance in a reasonable manner

· When offeror isn’t notified of acceptance in a reasonable time, he may assume that offer has lapsed before acceptance

· If you accept through performance, no notice required
2-207: A bias toward making a contract happen
· Differs from common law: 
· mirror image rule where any deviation becomes a rejection and a new offer

· last-shot rule where terms of the last offer are the terms to be bound by

· Section 1 – even with new terms, you can still have acceptance to make a contract

· Exception, a clause can say ‘acceptance is expressly made conditional on assent to the additional terms’

· Section 2 – how to treat the different terms – section 2
· If you are not merchants, then the new terms are gone

· If you are merchants, different terms become part of the contract UNLESS:
· They materially alter the offer – BUT what’s material???
· “surprise or hardship” is material – comment 4

· alteration is material if consent to it can’t be presumed - Posner

· Offeror limits acceptance to the terms of the offer

· Offeree rejects the new terms

· Section 3 – if both parties conduct themselves as if there’s a contract, there can be one without the requirement of a writing

· Contract includes what they seem to agree on plus any gap-fillers that the UCC 
Proposed amendment to 2-207 – Looks like subsection 3 

· Gets rid of battle of forms and gives more work to courts

Dorton v. Collins & Aikman
Facts:
P wants to sue on fraud of cheaper materials in carpet, D cites fine print arbitration clause 

Issue: 
Whether the arbitration provision materially altered the prior oral agreement

Rule: 
Clause included only if you can prove D was unwilling to proceed unless he is assured of the offeror’s assent (if you want to fall under 2-207(1) you better be very clear)
Holding: Remand under new analysis

Under common law – arbitration clause would be in because of last shot doctrine

General analysis under UCC

· Is there a contract – 2-204(1)

· Is there definite and seasonable acceptance or written confirmation

· Are there additional terms included in the acceptance

· Does acceptance have a clause making it expressly conditional on assent to added terms

· If Yes, then offeror can either reject or accept by performing

· 2-207(3) – conduct that looks like contract will be taken as a contract

· Contract is common terms plus gap-fillers from UCC

· If No, offeror could argue that clause is a catch-all, not express enough

· What to do with additional terms – 2-207(2)

· If merchants – proceed to 3 part test

· If this fails, use the gap-fillers

· If not merchants, terms fall out

Application of 2-207 to Dorton
· Court quickly drops case out of 2-207(1) and 2-207(2)

· Question about whether this is a good policy decision, since they did include the clause on the form

· Under 2-207(3) court takes the common terms and then use gap fillers to fill in the rest

C. Itoh v. Jordan

Facts:
D’s form included an expressly conditional clause about arbitration 

Issue: 
Whether arbitration is a supplementary term incorporated under the Code

Rule: 
Supplementary terms are limited to gap-fillers, doesn’t include arbitration 
Holding: P wins, clause not included
BUT, Jordan wrote a clause in order to get its terms, then why can’t they get those terms?

· Jordan performs, without getting assent

Lesson – If you really want your terms, don’t start performing until you get assent to them
· OR ELSE  you’ll have to go back to the original terms

Northrop v. Litronic
Facts:
D’s offer stated a 90 day warranty, P’s return invoice had an unlimited warranty period 

Issue: 
How to treat terms that “different” but not “additional” to the offer under 2-207
Rule: 
Discrepant terms from both sides drop out and use default gap-filler terms from the Code
Holding:
Majority view is to move straight to 2-207(3)
· Knockout doctrine – dropout the ‘different’ term and use the gapfillers instead

Posner would prefer to equate “different” with “additional” and instead determine if terms are materially different from the terms in the offer 
Rules from 2-207

· Language about unconditionally requiring assent is interpreted very strictly

· Materiality – “unfair surprise” from the comments

· Supp terms – are just the gap fillers 

· 2 rules to deal with different

· treat it just like additional in subsection 2

· knockout doctrine – go to subsection 3

ProCD Inc. v. Zeidenberg
Facts:
D ignored the license agreement and sold the product commercially
Issue: 
Whether D is bound to the license agreement
Rule: 
Contract may be completed (money exchanged) prior to communication of detailed terms
Holding: P wins
When was the contract formed? Hard to target moment of assent – example of a rolling contract
· D would argue acceptance occurred when he bought it, before he knew the terms

· P would argue it happened when he clicked accept and started using the product

· And if he didn’t like the terms, he could return it

· Nothing bad is going to be in those terms b/c of market forces

What if P argued there were two contracts, one when he buys it and one when clicks accept

· BUT D could respond no consideration for second contract
2-207 should have been used, even though court chooses not to
· Court’s reasonableness test – could be a version of a “material” difference

· 2-207(3) – in order to get into this analysis, you have to first argue that a contract was never actually formed – HARD because he did click I accept
Why is it OK for ProCD to do what it did?

· Market will regulate – surrogates (stores, Consumer Reports creating bad publicity, Govt. agencies) step in 

· BUT market forces could be subject to a bias
· Firms reward the grumblers –if people complain they’ll reimburse

Statute of Frauds
Is this case that has to be in writing (i.e. falls within statute of frauds) – RK 110

M – consideration of marriage

Y – not performable in a year (courts often ask if contract “could” have been performed in a year even though it might not have)
L – conveyance of interests in land

E – executor of estates take on debts of estates

G – goods more than $500

S – surety (b/c we’re concerned about why people would, so we want evidence in writing)
· If no, move on

· If yes, have the requisites of the Statute of frauds been met – RK 131

· Must be signed by the person against whom contract is charged

· Must identify the subject matter of the contract

· Must show that a contract has in fact been made

· Must show with reasonable certainty that the contract included the unperformed promises (what the people were fighting about)

· Can be more than one piece of paper – as long as they are obviously connected 

· Is there relief under some sort of remedial doctrine?

· If no, out of luck

· If yes, look part performance, estoppel, unjust enrichment (RK 139)

Difference between UCC 2-201 and the RK

· UCC doesn’t worry about essential terms – except for quantity of goods

· Terms don’t have to be exactly right because they have gap fillers
· UCC 2-201(2) –business people should pay attention and object if they have a problem 
Ways to get around the statute of frauds

· Partial performance doctrine – Johnson Farms
· Make sure \the partial performance isn’t full performance for a different contract

· Reliance – RK 139 (stricter than RK 90) Monarco 
· 2(c) – evidentiary function

Johnson Farms v. McEnroe

Facts:
Option contract agreed on, oral agreement to extend, D later wants out
Issue: 
Whether the oral agreement falls within an exception to the statute of frauds
Rule: 
Partial payment in connection with other facts can remove contract from statute of frauds
Holding: 

Conveyance of land is within statute of frauds – BUT it was oral, not written
Is there some sort of relief available for part peformance?

· Requirements for proving partial performance – payment, possession, and improvement?

· Partial payment alone won’t suffice as performance

· Part payment plus one other factor is sufficient to get out of statute of frauds

· Other factor is plating of the land and approval by planning commission

Argument for Defense 

· P, a large real estate developer, should know the laws, and know they need it in writing

Do reliance and restitution work with regard to statute of frauds???

Monarco v. Lo Greco
Facts:
D relied on inheriting the land, but the will said otherwise, 
Issue: 
Whether the statute of frauds estops P from recovering reliance damages
Rule: 
Reliance can be used to get around the statute of frauds
Holding: D wins
Court grants estoppel – to prevent fraud that would result from refusal to enforce oral contracts 

· P would be unjustly enriched if statute of frauds was enforced

· BUT what’s the point of the statute of frauds if you can get around it with reliance?
Market Street Associates v. Frey
Facts:
Clause about financing in the contract, benefiting P, that went unsaid in negotiations
Issue: 
Whether P had an obligation to remind Pension Trust of it’s obligation to sell for less

Rule: 
If you know something they don’t know, you don’t have to say unless they ask
Holding: P wins, no duty to tell D about the oversight
Argument for P – not your brother’s keeper

· Sophisticated business people don’t have to remind each other of clauses

Distinction between:
· Exploiting superior knowledge of the market – allowed 

· Taking deliberate advantage of other party’s oversight

Dalton v. ETS

Facts:
P scored higher on 2nd SAT, accused of cheating, D insists on canceling, P sues

Issue: 
Whether ETS acted in bad faith by failing Dalton’s evidence

Rule: 
Duty to act in good faith can’t exceed what is in the contract

Holding: P is entitled to specific performance of the contract but not to the release of his score

Dalton had only bargained for what’s in the contract, so he can only get that

· Remedy, on review, court says that ETS can’t act arbitrarily or irrationally

UCC 1-304 – imposes duty of good faith

UCC 1-201(20) defines good faith 
· Honesty in fact – internal to the transaction, how the parties are treating one another

· Commercial standards – looks outside the transaction to standards of fair dealing

Burger King v. Weaver

Facts:
D franchises BKs, BK franchises to another, D considers this a breach, stops payments

Issue: 
Whether good faith and fair dealing is applicable in this context of franchise disputes

Rule: 
Good faith cannot alter the express terms of the agreement

Holding: P wins, no breach

Parol Evidence Rule – to offer respect to party’s intentions to enter into a final agreement
Is there a writing?

Is it an integration?

· Test – if it’s the final embodiment

Is it complete or partial?

· Test – would the parol naturally be included in the document

· If yes – complete – no additional terms
· If no – partial – can introduce consistent terms but not inconsistent terms
· UCC 2-202 – more open to additional terms

· Test – would this certainly have been included (stricter, so more open)
Merger clauses – to make sure it’s an integration or a complete integration, so no parol problem

Ways to get around parol rule:

· Situations of fraud or mistake

· A separate agreement is a separate agreement, supported by consideration

Gianni v. R. Russell & Co.

Facts:
P has store in Ds building, promised not to sell tobacco, thought he had oral agreement of exclusive right to soft drinks, D rents adjoining store to a drug store
Issue: 
Whether soft drinks was intended to be in the writing OR can be admissible as parol
Rule: 
If the term would have logically been in the agreement, and it’s not in there, then it’s a final complete integration and no other terms allowed in evidence
Holding: D wins, excludes the parol
Was the court right to exclude the parol?

· There was a writing

· It was an integration because it is a final expression of agreement

· Is it complete or partial 

· Test – whether term would have naturally been within the scope of the writing
· Yes, because court mentioned tobacco

· So we have a complete integration and parol is excluded
Masterson v. Sine

Facts:
P conveys ranch to D, P goes bankrupt, P’s trustee want to enforce option to buy it back

Issue: 
Whether the extra term about exclusivity can be introduced as parol

Rule: 
A partial integration, parol evidence (that doesn’t introduce inconsistent terms) may be used 
Holding: D wins

Court finds that the exclusivity term would not naturally be included

· Partial integration, evidence allowed as parol
Must next decide if the exclusivity terms is consistent or inconsistent?

· Majority says its not obviously inconsistent What would be inconsistent?

· Dissent says inconsistent

· It would be implied that it would be open for everyone

· If you want to say otherwise, you have to actually say it instead of being silent

Dissent – fan of the four corners rule b/c it looks like a complete agreement 
· Troubling that the only person who wants to change it serves to gain something

Nanakuli Paving & Rock Co. v. Shell Oil Co.

Facts:
P and D in longterm contracts, D doesn’t price protect (usage of trade), P claims breach
Issue: 
Whether past price protection were waivers constituted a course of performance? Whether the contract is consistent with the trade usage and with the course of performance

Whether good faith obliged D to at least give advance notice of the price hike

Rule: 
 

Holding: P wins
D argues express terms still govern under 1-303(e) when terms are inconsistent

· P responds the course of performance and usage of trade can be considered consistent 

· D argues inconsistent because the numbers are obviously different 

D argues that prior occasions weren’t course of performance but just waivers

· P responds they were course of performance, under UCC just need more than one time
· D responds the UCC prefers waivers over course of performance

D argues back they’re not in a different trade, it’s a different trade, so no usage of trade argument
· P responds if you’re not in the trade, test is whether you knew or should’ve known of it

P can go to back up argument of good faith

· Honesty in fact

· Observance of reasonable commercial standards – applicable here

· Price protection was the reasonable standard here

Sum of Ps arguments are stronger than Ds individual argument

When do we let people out of contracts

· Capacity 

· Duress 

· Misrepresentation

Capacity Rules

Where no capacity, the contract becomes voidable and the equitable remedy is rescission 

· EXCEPTION, when the contract was for a necessity its not voidable

· Voidable at the minor’s discretion 

But for these fairly limited areas in the law where people are deemed incapable, there is an assumption by the law that everyone else can make decisions about what is in their best interest

Kiefer v. Fred Howe Motors, Inc.

Facts:
P, just shy of 21, buys car, signs as 21, after b-day tries to return it as no contract
Issue: 
Whether the general rule should be changed in light of public policy considerations
Rule: 
 Contract is voidable if you’re under 21 and it’s not a contract for a necessity
Holding: P wins
Age now is the day before you’re 18

Dissent – the car could be construed as a necessity (that he needed to get to school and work)

Should it matter that Kiefer lied? Courts are split, open question
· Some courts hold that misrepresentation voids your ability to disaffirm a contract

· BUT there are some inconsistencies, if the capacity rules exist because people don’t know the consequences of what they are doing, seems stupid to let them out if they lie

Restitution could apply because he got unfair enrichment

Duress

Concerned about assent

· Physical compulsion

· Improper threats

· When you change midstream – some may see it as a proxy for duress

· You get to do it without consideration if there’s cause, i.e. some sort of change 

Alaska Packers’ Ass’n v. Domenico
Facts:
Ds arrive at Alaska and demand more money, P agrees, at end P only pays old price

Issue: 
Whether the new contract was supported by sufficient consideration to make it binding

Rule: 
 Promise to pay for doing that which he is already under contract is without consideration

Holding: P wins, no consideration

2nd contract is like a gift / illusory contract – more money for what they agreed to at lower price

Is it true that there’s no consideration?

· They had a legal right to break a contract? 
· Then P could have sued for damages 
· D could argue consideration for new agreement could be agreement not to breach old one 

· BUT this promise is illusory, the only other option could be to sue for damages

· Requires not only improper threat but also that the exchange is on unfair terms

Why does court talk about consideration instead of duress?

· Court turns to consideration as a proxy, because if there’s no consideration why would one party have done this, and if there’s no reason then maybe there’s some sort of threat

Possible remedies for ship owners if they chose option of D breaching?

· Expectation damages, the profit on the catch if sailors hadn’t breached

· Problem, the sailors may not have the bucks to pay

· Which way that cuts in terms of duress is complicated…

Duress rules

· RK 174 – at the other end of a gun, there’s a failure of assent

· RK 175 – contract voidable at option of the party arguably wronged by the threats

· RK176 (2) – defines improper threats

Schwartzreich v. Bauman-Basch, Inc. p. 332
Facts:
P contracted to work at $90, receives a higher offer elsewhere, D promised to pay $100 and they signed a new contract, P sues for wages

Issue: 
Whether there was consideration for the 2nd contract, where he was getting more for doing the same?

Rule: 
 Existing contract can be terminated by both parties’ consent, and replaced with new one

Holding: P wins based on higher salary, court enforces the 2nd contract

BUT there’s arguably no consideration

· Court gets around Alaska reasoning, since they tore up the first contract

Watkins & Sons v. Carrig

Facts:
Solid rock encountered, P and D orally agree to higher price
Issue: 
Whether the grant of relief constituted a valid contract
Rule: 
 Changes to meet changes in circumstances and conditions should be valid 
Holding: P wins, oral agreement superseded written contract
D says it’s a modification

P says it’s a rescission

Court doesn’t buy the P’s rescission argument, b/c still needs to be consideration for rescission
· BUT judge does enforce the contract

· Court says D gave up his rights without protest, so no duress
· BUT one could say that the D just caved under so much pressure

· More akin to the rule under the UCC (which has no requirement of consideration) 

Excavators always have the right to breach and pay damages (same as in Alaska)

· Homeowner thought it was better to take new deal instead of take this option

RK 89 – modification is OK as long as there’s changed circumstance

· Rule from Watkins
RK 73 – it’s got to be more than a pretense, if you’ve taken on more work that’s ok

UCC 2-209 – pre-existing duty rule goes away completely, no requirement of consideration

· Modifications OK if done in good faith and fair dealing

· Comment – good faith and fair dealing may require a demonstrable objective reason

· Subsection 2 – you can choose to have a no modification clause
Misrepresentation

· If a contract is formed relying on misrepresentation (and it’s material) then no contract

· 164(1) states the general rule

· if there’s a misrepresentation upon which someone justifiably relies, contract is voidable

· can be either fraudulent OR material misrepresentation

· BUT why should non-material misrepresentations matter

· Even if a non-material misrepresentation can be a basis for enforcing even though they didn’t mean for it

3 levels of rules under misrepresenation

· Affirmative misrepresentations are out – not okay – contract voidable

· Active concealment (i.e. covering termite damage) – not okay – contract voidable 

· Non-disclosure – rare cases when it’s impermissible

· When you fail to correct something that you’ve already said affirmatively

· half-truths

· info that turned out to be incorrect

· Special relationship of fiduciary relationship

· 161(b) – if you fail to correct a mistake that you know the other person is relying then it’s not dealing in good faith – most controversial

Why do we let people stand there with their mouth shut (when non-disclosure is okay)

· In the absence of misleading comments, people ought to investigate on their own

· Different rules at the negotiation stage 

· When they’ve already contracted, you have more duties

· During negotiation, people are autonomous, obligation to find things on their own

· BUT if you tell them something, then they’re relying on that info

· Why don’t you have to give info that you have, if you know that it’s info they want

· Caveat emptor – buyers ought to know what matters to them and ask about it

Swinton v. Whitinsville

Facts:
D sold P a house known to be used as a dwelling, which was infested with termites

Issue: 
Whether straightforward concealment (with no add-on of fraudulent behavior) is OK

Rule: 
 No liability for bare nondisclosure, even in a morally sensitive area

Holding: D wins, he didn’t have to tell about the termites

If D had said “there are no termites” – D would have lost, would have become fraudulent
If D had built over the property damaged by termites to conceal it?
· D would have lost? YES
Autonomous theory of contracts – drive the best bargain you can

· Seller shouldn’t have to be responsible for the buyer making the right choice

· Line between tort and contract

Suppose the buyer, a plant expert, saw a very rare plant growing in the yard, bought the house and profited wildly on the plant
· What’s the difference?

Kannavos v. Annino
Facts:
D converted home into a multi-unit, against zoning laws, P buys not knowing this info

Issue: 
Whether D’s affirmative actions (in ads) bound them to disclose 

· Whether because defect was discoverable in public records, P’s right to relief is limited

Rule: 
 If the issue is raised, D must be honest and divulge all material facts he knows

· Where P relies on fraudulent representations, not barred for not using due diligence 

Holding: P wins, D had to disclose the info because the issue was raised in the ads

BUT does the affirmative misrepresentation speak for itself? 

· P saw it as an 8-unit building, why does it matter that the Ds raised the issue also?

RK 164 – part 1 – if assent is induced by fraudulent or material misrepresentation, it’s voidable

· 162 – tells you what material is

· 159 – tells you what misrepresentation is

160 – an action is equal to an assertion

161 – 

· A – something you said before that’s now not right is being relied upon

· B – knowing good faith within the negotiations

· D – fiduciary relationship where there’s relation of trust and confidence

Vokes v. Arthur Murray

Facts:
Widow goes for dance lessons, D lies about her skill, makes her sign up for many more

Issue: 
Whether a misrepresentation of opinion can be actionable

Rule: 
 Superior knowledge may be regarded as a statement of fact if parties not on equal terms

Holding: P wins, gets to at least argue her case
Misrepresentation – D lied to her and she relied on it

· BUT you can’t have a misrepresentation of an opinion, has to be of a fact
· Opinions are more subjective, you can’t prove that they lied / misrepresented

· If law let opinion be treated as fact, then advertising wouldn’t be able to exist

But opinions can sometimes get treated more like facts – why?

· 169A – special relationship of trust and confidence

· 169B – D held himself out as a dance expert

· 169C – P was susceptible to the flatter

· BUT, is this an issue of capacity? She had a right to enter into the contract
Adhesion / standardized contracts

· Traditional model – individuals are autonomous, with capacity to take care of themselves

· Tough-minded negotiation to get to a point that is socially efficient and useful

· Courts don’t generally judge relative sides to consider why they entered contract

· Standardized contracts in which there’s inequality of bargaining power

· Doesn’t necessarily matter, since it’s take it or leave it anyways

· Law ends up with RK 211

· People voluntarily enter into adhesion contract, irrelevant if they’ve read it

· Contract will be read the way a normal person would, complicated lingo does nothing

· Court will throw out terms that no one would sign on if they knew about 

· BUT, is it talking about substance? Making judgments on fairness?

· Make the market work efficiently, make contracts clear and transparent 

O’Callaghan v. Waller & Beckwith Realty Co.
Facts:
P fell while crossing the courtyard, alleges landlord’s negligence of defective pavement

Issue: 
Whether the exculpatory clause in a landlord / tenant lease is valid

Rule: 
 Use of a form contract does not of itself establish disparity of bargaining power

Holding: D wins, contract with exculpatory clause valid

Public policy grounds for invalidating the contract
· Owner of building in best position to make the premises safe – torts, least cost provider

· Unequal bargaining power – the weaker party may have no other choice

· No competition within the market – all the landlords had this clause

· BUT, if everyone’s using it, may be because those are the best terms

Dissent sees this as a monopoly – because she can’t negotiate, she’s giving up a valuable right

BUT ruling for P could have unintended consequences  

· May drive some landlords out of the market

· May induce worse conditions 

· Maybe she wants to be able to bargain, and save the money in other ways 

· A situation created by the legislature (imposing rent control), legislature should fix it too

· Legislature can have hearings, find out more info, etc., 

RK 211 

· Part 1 – People aren’t going to read adhesion contracts, no problem with this

· Part 2 – Court will read them the way ordinary people would, dumb down the language
· Not worth it to make them in legalese confusing terms, 

· Part 3 – Court will take it out if you should have guessed the other party wouldn’t understand it
· BUT this doesn’t solve every problem, people might reasonably believe to many terms that we think are bad
Coat Check Case 
Facts:
Contract written on ticket says they’re not liable, P loses package worth $1000

Issue: 
Whether the court should enforce the liability limit

Rule: 
 Coat check must give more adequate notice, make their policy more known somehow
Holding: P wins
Unclear whether there was a contract

· Not an issue about unfair terms

Why the court chooses not to enforce it?

· Concern about notice / assent – if no notice of the contract, then you can’t agree to things you don’t know about

Henningsen v. Bloomfield Motors
Facts:
Ps wife gets injured in new car, D has provision for exculpatory liability in fine print

Issue: 
Whether the exculpatory clause is binding

Rule: 
 Not enough merely to show form, agreement must appear to be understandingly made

Holding: P wins

Notice problem – this is a procedural problem

· Font is too small

· Confusing terms

Problem with the actual clause – a substantive problem
· Small type, notice of other terms on the back – no notice / assent

· Confusing and hard for someone to understand – no assent
· Inequality of bargaining power – all car companies have the clause

Bargaining problem – dealership isn’t willing to negotiate the standard form contract

· Take it or leave it situation – like ProCD
· BUT adhesion contracts are almost always take it or leave it – occurs with an ipod, stereo

· They’re not always bad, they save on transaction costs, makes it easier for the seller to assess his situation over the broader market
· If you’re going to buy it anyway, why even bother reading the red type / have it in large red type
· We don’t expect you to read it or bargain about it

· BUT, there is market discipline – some people read the terms (i.e. Consumer Reports)

Situations when courts should strike the clauses out altogether?

· When it’s about a substantive right

· BUT this is subjective, different people care more about some things than others 
· Market failures – when what we’re depending on to take care of us isn’t working

How can D correct the situation?

· Make the font bigger, explain it to the buyer, make sure the clause is known to the buyer

· But does this even matter? – gets rid of the procedural, assent problem, but the substantive (unconscionable) problem remains
Unconscionability Doctrine

· When there is some combination of unequal bargaining power PLUS market failure PLUS oppressive terms, court can intervene and maybe strike out the terms

· BUT, we don’t like judges to make substantive decisions, prefer legislature do it

· Unintended consequences, judges may hurt the people they want to help

· Philosophical reasons of paternalism

· Antithetical to the traditional notion

Shiffirin’s theory – article on paternalism

· The state is busy, has a limited number of things they can do, 
· State can simply decline to offer its enforcement authority to certain contracts

· BUT there is a class of contracts that the state deems inappropriate to enforce

· nothing paternalistic, just inappropriate

· Problem – pushes the problem of paternalism upstream, you still have to decide which ones not to enforce, and ultimately you can’t escape the reason you’re relying on

· Still diminishes the capacity of some minority to contracts

Williams v. Walker-Thomas Furniture Co.

Facts:
Ps bought furniture from D on installment plans, D repossessed all past furniture 

Issue: 
Whether unconscionable contracts can be made unenforceable by the courts

Rule: 
Need substantive and procedural unconscionability to make contract voidable

Holding: P wins

3 categories of what we found unconscionable

· Shouldn’t be selling to poor people
· Naked paternalism

· Shouldn’t be using confusing contracts
· BUT RK tells us that we’re not going to apply the confusing terms
· P probably knew what she was getting into anyways, everyone shopped there

· The actual term is bad
· Not a market failure story to be told
· If the term was in bright red at the front of the contract, would we allow it?

Striking out the term may put Walker-Thomas out of business, unintended consequence

· If someone else could make a better term, then someone else would have already
· This may be the only way to do business in this neighborhood

· The other story could be a racism story, people aren’t coming in because they don’t want to serve these neighborhoods – this really could be a market failure

 Court wants both substantive and procedural unconscionability 

· Can’t just be lack of bargaining power, need a better story than an adhesion contract

· The procedural problem (inequality of bargaining power), substantive problem (bad terms), and market failure all add up to unconscionability

Jones v. Star Credit Corp.

Facts:
Overcharging on freezer, retail value of $300, D charging $1400

Issue: 
Whether the transaction could be considered unconscionable

Rule: 
Seller’s knowledge is an added factor when determining unconscionability 

Holding: P wins, only has to pay the $600 they’ve already paid, subjective?

Remedy problem – what are the courts going to make them pay

· Impossibility of knowing where the right answer is

Mistake
Contract voidable by aggrieved party (RK152) UNLESS risk was allocated to a party under RK 154

All of these doctrines (mistake, frustration) have a similar structure

· Something unexpected (with no one at fault) happens

· We allow rescission of the contract, and the adversely affected party can void UNLESS

· The risk of loss is or should be allocated in a certain way OR

· The contract says or circumstances indicate otherwise 

Distinguishing point between these doctrines is when the unexpected thing happens

· Friedman doesn’t think that line matters

Stees v. Leonard
Facts:
D supposed to build building, quicksand problem, after two tries still can’t build it

Issue: 
Which side should bear the burden of the unknown defect?

Rule: 
 If unexpected impediments create a loss, it leaves a loss where the contract placed it

Holding: P wins

Holding / Rule – Tough, you made a contract and have to live with it, deals are like bets

D’s Defenses

· It’s a design spec case, they were supposed to follow Ps plans
· Court rejects the argument, says it’s a performance problem

· Unforeseen difficulty – hadn’t expected to run into the problem of quick sand

· Parol evidence – P’s had said that they would drain the land

· Gets tossed out because of parol rule

· P’s agreed to drain after the building had started

· Gets tossed out because there was no consideration

Possible remedies?

· A bad thing happened, why should court step in and award the P 

· Usual remedy is expectation

· Ps expectation interest – the cost of someone else building it, 

· You’d have to first drain the quicksand and then build it again – very expensive

· Instead they got Restitution – got back what they paid so far

· Consistent with windfall theory 

Sherwood v. Walker

Facts:
D agreed to sell a sterile cow for $80, later discovered it to be pregnant, D refuses to sell

Issue: 
Whether the common mistake should let D out of the contract

Rule: 
 A barren cow is a substantially different cow than a breeding one

Holding: D wins, doesn’t have to sell the cow

Wood v. Boynton
Facts:
P sells a diamond to a jeweler that she thought was worthless, turns out to be worth more

Issue: 
Whether seller can get her diamond back due to mutual mistake
Rule: 
Tough
Holding: D wins, buyer gets to keep the diamond
What can parties do to avoid this situation

· Reallocate the risk, say that if there are unforeseen circumstances you can renegotiate

· Get more info at the beginning to eliminate the risk

Common law rule – grants rescission when the fundamental identity of the thing is different
· RK 152 – mutual mistake, both were wrong about a basic assumption, the wrongness of which has a material effect on the performance of the contract then its voidable

· How does the basic assumption test compare to fundamental identity test of  cow and diamond cases

Renner v. Kehl
Facts:
Ds sold land to P, knowing Ps intended to use it to grow jojoba, not enough water

Issue: 
How much damages should be given to a party who rescinds due to mutual mistake

Rule: 
A party who rescinds contract due to mutual mistake can’t recover consequential damage

Holding: P gets restitution
Under Stees, the court would say tough

· RK 152 – Court instead says that there was mistake about a basic assumption that had a material affect and grants rescission of the contract 

Issue becomes about remedies

· P gets down payment plus enhanced value of land minus rental value
· Restitution, putting everyone back where they were

· Try to put parties back in the place they’d be, but for the mistake,

· Hard questions come in with reliance questions, that aren’t part of the restitution

· Why should one party  pay the other’s reliance when it’s a mutual mistake

· BUT we want to put them back in the place where they had been

Risk of Loss – RK 154

· Letting the lessees out of the contract UNLESS the risk was allocated to them

· D’s argument – conscious ignorance, Ps had limited knowledge and knew that

· P’s argument – seller said there was water (even though this wasn’t fraudulent), and they should trust him
No fault excuses 

Adversely affected party can get out of the contract

· UNLESS risk of loss was allocated to him in contract

3 theories to think about the cases:

· Windfall theory – recognizes that there was either a positive or negative windfall

· Let chips stay where they fell – seen in Krell v. Henry 

· Least cost insurer – loss goes to person most able to prevent the loss, hoping that it will induce them to prevent it

· Two things can be done

· Party can go get more info

· They can always explicitly allocate the risk of loss or obtain insurance

· Where it looks like parties are trading on some info that hasn’t been revealed

· If it took effort / education to acquire, then we don’t want to provide a disincentive for them to learn

· So a jeweler or gemologist has some leeway on how much to reveal

· BUT in termite case, he did nothing special to find out about the termites

Transatlantic Financing Corporation v. United States

Facts:
Suez Canal closes, P has to make longer trip and wants the added expenses

Issue: 
Whether the situation of changing course mid trip meets the impossibility doctrine

Rule: 
If added cost is the only factor, it has to be by a larger factor

Holding: D wins, case dismissed

Rule of impracticability, when it can only be done at excessive & unreasonable cost
· Doesn’t have to be physically impossible, just a lot more expensive

· BUT just costing more money is not enough

3 part test
· Unexpected thing occurs – Yes, this happened

· Was the risk allocated – court says no in this situation
· Question of foreseeability – you don’t have to worry about it being foreseeable

· BUT foreseeability doesn’t solve the risk problem, because sometimes parties can’t agree with how to deal with it in the contract

· Two things people can do to allocate the risk beforehand

· Insurance

· Build it into the contract, a force majeure clause, or get more money for it 
· Least cost avoider – give the risk to the party best able to deal with it
· Shipper was better able to acquire insurance

· Unexpected thing renders performance impracticable

Issue of remedies
· Granting rescission says the contract never happened
· So Transatlantic should only get cost, not profit too
Krell v. Henry

Facts:
Coronation cancelled, P still wants to enforce contract to let the flat, D wants out

Issue: 
If a subject isn’t written into contract, should it be ignored as affecting the terms

Rule: 
A basic assumption, written or not, is enough to affect the terms
Holding: D wins, just has to pay the deposit but no more

Coronation was a basic assumption of the contract
Argument for P recovering 

· Reliance on the contract going through, could have done something special because of it

· Also, the contract never mentioned the coronation, and it should be enforced as is

Remedy – gives P the deposit he already had 

· court treats it like a windfall and basically doesn’t intervene

How is buyer discovering an oil well any different (than termite case, etc.)l

· No rescission because the oil wasn’t the crux of the contract,

· BUT what if buyer was a geologist and knew ahead of time about the oil?

· One theory about disclosure depends on what capacity you’re acting in

· BUT people should get a return on their investment for producing information

· Oil – specific expertise, not just luck - allow the buyer to keep the house

· If not, people would stop speculating in land and we’d never find the oil

· Same in Diamond case
· Different in Termites, he’s not an expert just happens to know
Posner Theory – we ought to look at whether the gain is achieved by someone who’s invested resources into gaining productive information

· Give them the value of the labor they’ve put in for finding the gain

· RKs are opposite – if you ask an expert they have to tell you the exact truth
· 153a - Some mark-up is acceptable but an excessive amount isn’t

Conditions

· Express – conditions people put in contracts to allocate the risk of an event not occurring

· If condition not met, then other party doesn’t have to perform AT ALL

· BUT, there are ameliorating doctrines

· If unclear, we interpret contracts as imposing duties instead of conditions 

· If party imposing the condition prevents it from happening, we excuse it 

· If condition wasn’t met but party performed, then party waived

· You can reimpose it in the future, but not in the past 

· Does restitution apply to express conditions as well???

· Theoretically no reason why it doesn’t – BUT very hard to get

· If it’s really clear that it’s express, there may be no restitution

· Constructive – deals with order of performance, conditions that just seem obvious (way of dealing with problem of seemingly independent contracts)

· Ameliorating doctrines

· Substantial performance – if contract is substantially performed, then no longer a condition of return performance, though one can sue on breach

· Substantial = the essence of what you contracted for

· Changes a constructive condition to a duty

· Damages – you always get your profit (that’s your expectation), but not what you didn’t actually do

· Divisibility (logs case)

· Restitution on party that failed to fulfill the condition (Britton v. Turner)
Luttinger v. Rosen

Facts:
P purchasing from D, conditional clause about mortgage not met, D won’t return deposit

Issue: 
Whether a condition precedent can be met if the terms are very close to being satisfied

Rule: 
Look to the plain language of a condition precedent to see if it was met

Holding: P wins, no contract because condition not met

Why do people put conditions in contracts?

· If there are risks that a party couldn’t get the deal that they wanted, 
· They put conditions in the contract in order to allocate the risk to the other party

Sellers can’t jump on the buyers condition

· Sellers have to stay in the contract

Jacobs & Youngs v. Kent

Facts:
Condition clause for Reading pipe only, same kind of pipe used, 
Issue: 
Whether a small, trivial, innocent omission can result in forfeiture of a contract

· How to measure the recovery of the omission
Rule: 
A trivial and innocent omission is OK, a rule developed out of justice, to be fair
Holding: P wins
First decide whether the pipes were an express condition or just a duty

· Cardozo decides it wasn’t an express condition, just a constructive condition

· When unclear, we prefer to interpret as a duty

· Cardozo decides there was a substantial performance

· Then he uses diminished value rule for damage rather than cost of performance

D insists that P redo the whole house, alleging that a condition wasn’t met

· If it’s a condition, then performance is not due until the condition has been met

· Under Luttinger, the homeowner shouldn’t have to pay because the condition wasn’t met

Cardozo’s reading of the contract – looks at the difference in value, which would be nothing
· Doesn’t look at expectation damages which is the cost of ripping everything out

· Expectation damage would be cost of ripping it out and replacing w/ Reading
Can something be a condition and a duty?

· If a duty, you just get the value of doing what’s left to be done 

· If a condition, there’s no performance, and you don’t have to pay for any of it

Hypothetical
F wants to throw a party, hires B to do it for cost plus a fee of 10K 

· Party happens, nice party, but the party balloons never arrive – F refuses to pay

· I sue for the 100K that it cost plus the 10K fee, do I recover

· If balloons were condition, failure to fulfill condition is failure to perform contract
· Express condition = F can get out of the contract
· Express conditions occur when party cares so much, that he want to allocate the risk of it being fulfilled
· If a duty, then aggrieved party would sue for damages 
· Difference in value between party with and without the balloons 

· How to determine if something is a condition or a duty? 
· Look at and interpret the agreement
· If it’s unclear, the court will opt to interpret it as a duty, RK 227(2)
· Because condition makes the burden so great AND law abhors forfeiture

Suppose there was a condition to throw party per specification and satisfactory in every way to F
· If F claims it wasn’t satisfactory and refuses to pay

· Then it’s an express condition and F is off the hook
· BUT B should be weary about entering into a contract with that condition
· Instead could have a 3rd party satisfaction clause
· OR good faith limitations on fair dealing

Suppose F says its conditional on there being ice sculptures

· No ice sculptures, BUT F locked air conditioned pool house that was agreed to be open

· B not responsible for the breach

· EXCEPTION of Prevention – if the promissee prevents the promisor from performance, then promisor is not responsible

Suppose assumption that F must clear all bills within 24 hours of them coming in

· B doesn’t always include all the invoices to be cleared, and F still pays

· All of a sudden F refuses to pay one of them, claiming that I violated the condition

· If F had waived his right previously, but then said explicitly that he would stop waiving

· Then for future invoices he can reinsist and reassert on his condition, 

· For past invoices, those have already been waived

· McKenna v. Vernon – building a movie theatre, being paid in installments, 

· Too late for D to now insist architect certificate, when he waived previously

Suppose B agreed to produce a celebrity at the party, no condition language in the contract

· No it person ever shows up, F refuses to pay, I sue

· Result before Kingston v. Preston – two separate promises

· F would have to pay 

· BUT he would have a cause of action for damages in a separate action

· Result result after Kingston v. Preston
· RULE: when one party’s performance logically precedes the other, it functions as a condition

· F doesn’t have to pay until the party happens with an it person

Suppose B is too ill to continue a week before party, F gets someone to take over where I left off

· F refuses to pay me for the time that I’ve put in 

· RULE from Britton v. Turner – entitled to recover for part performance as long as F has taken benefit from your work (like restitution)

· B gets the unjust enrichment conferred upon F, minus extra costs F had for switching party planners
Kingston v. Preston

Facts:
Apprentice and silk mercer, condition of good security never happens, P sues for business

Issue: 
Whether the contracts were mutually independent or dependent on each other

Rule: 
When one party’s performance logically precedes the other, it functions as a condition

Holding: D wins, contract was dependent on this condition

Hicks v. Bush
Facts:
Ds refuse to put money into joint venture, claim a parole condition to first raise money

Issue: 
Whether parol evidence is admissible to prove the existence of a condition

Rule: 
Parol evidence is admissible to prove the existence of a condition

Holding: Ds win, condition not met so they can get out of contract

Plante v. Jacobs

Facts: P builds house for D, small things missing and a misplaced wall, D refuses to pay

Issue: 
Whether there has been substantial performance, and once established, what is recovery 

Rule: 
Test for substantial performance, whether performance meets contract’s essential purpose 

· When there’s substantial performance, then P is entitled to be paid for what he’s done

Holding: Cost or repair on small items, Diminished value on wall
Rule on damages: Diminished value damages unless the cost of repair is relatively small
· Court ultimately concludes that the wall wasn’t all that important
· If it had substantially changed the value, then performance would never have been done
Breach 

Distinction between material (total) and non-material breach (partial)

· Material – aggrieved party can stop its performance 

· BUT, if you stop and were mistaken, you will be guilty of a material breach

· Incentive to make continue performing and work it out later

If you’re in the middle of the contract, and one party repudiates, your options are:

· Suspend your performance and sue them for breach

· Still demand performance and continue performing yourself

· Give them a reasonable time to retract their repudiation

If you are reasonably nervous about other party’s performance, seek assurances UCC 2-609

· If they don’t provide assurances, law will treat it as repudiation

· If they do, then continue performing

Britton v. Turner

Facts: 
P stopped part way through, without consent of D, P sues for the work already performed

Issue: 
Whether P can recover for part performance when he has voluntarily breached a contract

Rule: 
When Ds benefit outweighs damage of breach, P can recover for partial performance

Holding: P wins 

Rule only applies to constructive conditions?

· Party can choose to add an express condition if they don’t like rule of partial performance

RK 229 – Unless it was a material thing, then the court can excuse the failure to do it

· Court could say that this condition wasn’t very important

· BUT hard, because how can court deem what was important to the parties

· It is possible to still recover some, even when you haven’t substantially performed

Divisibility issue – Gill v. Johnston Lumber  p. 707-9 – 

As D drives lumber down, a flood comes and sweeps away the timber

· D won’t pay, claiming P didn’t perform

· P argues back that the have to at least pay for the lumber that was delivered

· Court agrees that they should be compensated

· BUT for the timber that wasn’t delivered, but brought halfway

· Court declines to pay them

Walker & Co. v. Harrison

Facts:
D leases sign from P, it gets dirty, D alleges breach / refuses to pay, P alleges breach too

Issue: 
Whether a breach of a term is a material breach such to excuse performance by other side

Rule: 
If a non-material breach found, subsequent repudiation becomes a material breach

Holding: P wins, 

If a breach isn’t material then other side still has to perform

· BUT aggrieved party can sue for damages

· If it was material, then you can stop performing yourself and sue for damages

Suppose F agrees to pay as we go along, 5 days before party, he refuses to pay for party favors

· B refuses to throw the party, party is a disaster

· F didn’t materially breach, but B did, so F can recover damages

Hochester v. De La Tour

Facts:
D hires P as a courier, P always “ready and willing,” D breaks contract, P gets other work

Issue: 
Whether D can break contract before it starts, if P ready and willing until moment broken
Rule: 
For future contracts, implied promise exists that neither will act inconsistently with terms 
Holding: P wins
P was within his rights to get another job, and he can sue right away

· RK 253 – adopts rule from Hochster v. Delatour

UCC 2-610 Demand and Await performance – sets out all the options

· You can only wait for a commercially reasonable time

· Don’t want people to sit back and ring up damages

· Instead at a reasonable time, treat the contract as over and move on 

Suppose 5 days before the party, F fires B (he repudiates the contract)

· B can sue for damages – Hochester v. Delatour
· Can F retract his firing B, say nevermind?
· 2-611(3) – F can retract, but I would still get whatever damages I incurred

Suppose F agrees to pay as we go, F falls behind on invoices, can I choose not to perform?

· Can I reasonably expect him not to continue to pay (which would be a material breach)

· One or two non-payments, probably not material 

· BUT several might turn material

· Not worth it to make a mistake about material breach (because then you could turn out to be guilty of a material breach)

· 2-609 – if you feel like you’re stuck then you should ask for assurances

Expectation Damages
Trying to put aggrieved party in the place they would have been had the contract been performed

Loss in Value + Other Loss – Cost Avoided – Loss Avoided

· Loss in Value = contract price, amount check would have been

· Other Loss = could be anything, the incidentals, shipping price, etc. 

· Cost Avoided = money saved on not completing performance

· Loss Avoided = if able to resell

Sellers Damages

Contract to buy 1,000 ipods from Apple at $230 per unit (costs Apple $180 to make) – Retailer goes out of business

· Loss in value = $230,000

· Loss avoided = Can Apple sell them somewhere else? And if so for how much?

· If they can sell them for exact same amount, this cancels out loss in value

· Other loss = How much it cost to find another buyer, to ship to that other buyer, etc.
· Cost avoided = How many has Apple made at the time of repudiation?

· If Apple has only made 500, then it’s saving $90,000 on not making the rest

Suppose Apple made them and can’t sell them anywhere

· Damages are $230,000

· Loss in value = $230,000, and all other values are $0

Suppose Apple can resell for only $210 per unit, plus it costs $5,000 extra to find a buyer

· Loss in value = $230,000

· Other loss = $5,000

· Loss avoided = $210,000

· Apple has a duty to mitigate their damages and to maximize utility 
· Damages = $25,000

Suppose Apple NEEDED the cash to modernize facilities, and loses $1million over the next year

· Consequential damages

Suppose Apple has only made 500 of the ipods, and Apple can sell the 500 for $210 each

· Loss in value = $230,000

· Other loss = 0

· Cost avoided = $90,000

· Loss avoided = $105,000

· Damages = $35,000

Suppose Apple can only resell for $160 each, and it costs $10,000 to unload them

· Loss in value = $230,000

· Other loss = $10,000

· Cost avoided = 0

· Loss avoided = $160,000

· Damages = $80,000

Suppose Apple has only made 500), but can only sell at $160

· RULE: Duty to avoid damages by not doing anything further that creates loss – RK 350

· If you’re just not sure if you would make or lose money on the remainder, then legal advice is to just stop making them

Overhead problem

ISSUE: Does overhead get deducted from overall damages? NO

Different terminology today

· Variable costs – the costs that get avoided and that are therefore deducted

· Fixed costs – stay the same no matter how many ipods you make

· RULE: Fixed costs will NEVER get deducted

Problem of the losing contract
Apple has made 500 of the ipods, BUT cost of making each goes from $180 to $250 and simultaneously Retailer bails on the contract 
· If Apple sues for expectation damages

· Retailer responds that she’s saved Apple money 
· If Apple sued under reliance, $125,000 on what it cost to make the remaining ipods

· Retailer responds the most she owed under the contract was $115,000 – RK 349

· RULE: Apple is best off suing under Restitution (RK 373) 
· Restitution would be $125,000, the cost Apple incurred to make them

· BUT, damages must be capped at the contract price 

· If Apple’s only made half, then cap it off on a pro-rata basis
· BUT if you’ve done half the contract, why should you get more than that would have been worth??? 

· B/c performance isn’t a straight line, often spend more on the front end
Lost Volume

Suppose Apple could resell all of them for the exact same price, so incurs no damages
· But Apple says no fair, because Apple could have sold both to new customer and Retailer

· Apple wants their profit of the Retailer’s breached contract - $50,000
· BUT economic assumption that most businesses run at most efficient capacity 

· TEST to prove that they really lost profit:

· Prove there was capacity to make double the amount of ipods

· Prove there was another buyer

· Prove that it would have been profitable to make the other sale 
· We don’t apply this rule with a service’s company (such as contractors)

Buyers Damages – Easier, buyers are just making money, not actually producing a product

Apple breaches the contract before the ipods have been delivered

· Find out whether Retailer can cover (can find another seller to get the ipods)? 

· If you find someone who can at $248 per ipod plus 1,000  in other costs

· Damages are 18K(difference between contract price and price to cover) + 1K (incidental costs) – UCC 2-711 and 2-712

· What is the market price (wholesale, what he can get for them)?

· What is the retail value (what he can sell them for)?

UCC – formalizes these rules, parallel for sellers and buyers

3 things you can do

· Cover (avoidability principle) – do the deal at best price you can get (2-712 and 2-706)

· Preferred option – because burden of proof is much easier in the cover section than in the damages section (where you have to prove the market price)

· Must cover within a commercially reasonable time

· Don’t want you to sit around and see where the market will go

· Buyers who don’t cover don’t get consequential damages

· Damages – difference between contract price and market price when breach occurred (2-713 and 2-708)

· Greater burden, have to prove what the market would have been at the time

· Specific performance – getting the goods (for buyers) getting the price (for sellers) (2-716 and 2-709)

Avoidability Principle

Rockingham County v. Luten Bridge Co.

Facts:
D building bridge for P, P repudiates, D continues working racking up more costs

Issue: 
What are the damages if P has continued to work on contract after notice of repudiation

Rule: 
Obligation in common law to mitigate damages if possible

Holding: Reversed, P doesn’t get damages for work done after notice was given

Rule in Restatement, requires affirmative action to avoid the damage

If he had stopped, he would have gotten the money he spent on building half the bridge AND the profit on the whole bridge 

· Why should you get the whole profit (if you only built half of it)?

· Opportunity costs – the bridge builder likely gave up other opportunities – Look up whether they have to try to cover before they can get them
Shirley McLaine case – special instance of avoiding loss

· Sues for the movie she was contracted for, even though they offer her another movie

· D responds that she has an obligation to avoid damages

· BUT, not necessarily when it involves a personal service

· Honor and respect PRINCIPLE – only have to mitigate loss when the alternative is commensurate with what you were doing before

Tongish v. Thomas
Facts:
Market price for seeds doubles, P repudiates contract with Coop and sells for $5K more 
Issue: 
What measure of damages is appropriate for supplier’s breach of delivery obligations?
Rule: 
Use UCC 2-713 b/c it encourages more efficient market and discourages breach 
Holding: Affirms damages of 2-713
Different sides of damages

· Coop wants to base on 2-713, difference between market price and contract price

· Tongish wants to base on 1-106, $455 profit they would have made from the deal 

Contracts are always about bets for state of things in the future

· Risk involved, markets don’t just sit still, good chance price will change 

· Coop is stuck if market price goes down, Tongish should be stuck when price goes up

BUT don’t we prefer efficient breach, why shouldn’t we let Tongish resell for more?

· Correct damages is the contract price, (not someone’s conception of your profit)

· Acceptable efficient breach would be if Tongish, could resell at high enough price to make a profit AND pay Coop the higher market price value
Machine that B is going to sell to A

· B values it at 80, A values it at 120 – they contract for 100

· BUT C offers 140 for the machine, so B breaches and sells to C

· B has to pay A 20

· But he still makes 40 in profit

· That’s Paredo efficient breach – No one’s worse off, and two people are better off

· Why doesn’t the law instruct B to tell C that he has a deal with A and C should talk to A?

· If A then sells to C for 140, then that’s paredo too

· A distributional issue – who’s going to get the extra cash on the table?

· If B is easier to find, they should remain the sellers because they’re easier to find 
· With A the seller, we might never reach this efficient outcome

Specific Performance
RULE: only available when money damages are inadequate 

· Money damages more likely to be inadequate when the thing is unique

· Reluctant to enforce for personal services (can’t make sure that she is going to sing well)
· BUT we can make you turn over the house

· If public interest seems to demand specific performance, they might

Even if proven that money damages are inadquate, still have other problems with specific performance

· Enforcement – courts are reluctant to make people do things (i.e. supervising construction projects, etc.)

· BUT, in land contracts, transferring title is easy in an enforceability way

· Transactional costs and bilateral monopoly

· Walgreens 

Argument for specific performance (Linzer in supplement)
· If party turly wants specific performance, they know they can get that in court

· BUT if party truly only wants some cash, then they’ll settle out of court

· Allows parties to really reveal their valuation

· PROBLEM of letting the market value it for them

· Idiosyncratic preferences, personal value of a photo album, etc. 

· PROBLEM that negotiations may fall apart 

· Bilateral monopoly – raises the transaction costs

· Then you’ll end up with the inefficient outcome of specific performance even though party never even wanted it in the first place
· Suggestion of having to give a one shot offer – so that 

· BUT parties don’t know how big the total pie is, might not know where to start the offer

Walgreen v. Sara Creek
Facts:
Lease of exclusivity, D wants to breach, Walgreens seeks an injunction

Issue: 
Whether an injunction or monetary damages is more appropriate and socially efficient

Rule: 
Injunctions are granted only when the P’s damages remedy is inadequate

Holding: Affirms injunction 

It’s difficult to assess damages

· BUT,  not impossible, they could speculate about future earnings

· Still going to be hard because it’s so far into the future
· Is it hard to enforce the injunction? NO

Policy reason about the value / the benefit of specific performance

· Sara Creek can buy Walgreens off, pay them more than they want to lift the injunction

· If it truly is socially efficient for this to happen, then it will

· Parties can negotiate on their own, instead of the court imposing it

Problem with specific performance – bilateral monopoly

· So if they negotiate tough there’s going to be enormous transaction costs

Cost of Completion v. Diminishment in Value (usually in a breach with substantial performance)

· Jacob and Youngs – A constructive (not an express) condition

· Remedy = diminishment in value (very small compared to larger cost of completion)

· Groves – Duty

· Remedy = cost of completion (very large compared to much smaller diminishment)

· Peevyhouse – Duty
· Remedy = diminishment of value (very small compared to larger cost of completion)

Inconsistency between Jacob and Youngs and Groves – how do you explain it?

· Wilfulness – a wilful breach should be more punitive

· BUT not so because we want efficient breach, so willfulness can’t explain it

· Efficiency / windfall to Ps –  P may pocket the cash and not use it to complete the performance

· This would be making D do something economically wasteful (Cardozo in Jacob)

· Party should get what they contracted for, courts need not asses what it’s worth to them

· BUT Jacob –  very skeptical that the owner actually wanted specific performance

· ANSWER – a sensitive judge must figure out a party’s real desire (cash or contract)

· Peevyhouse got it wrong 

· Fierce negotiation over grading clause, they felt strongly about it

· Efficiency argument enters, but only after determining what aggrieved party wanted

Jacob & Youngs
Rule for damages of substantial performance

· Cost of completion, so long as it’s not grossly greater than increase in value

· Cardozo finds cost of completion too high, and increase in value is negligible
· Cardozo thinks Ps have bad intentions, too sharp bargaining isn’t acceptable

Groves v. John Wunder Co.

Facts:
D deliberately breached, complete performance is $60K, property only worth $12K

Issue: 
What is the correct measure of damages

Rule: 
When the thing lost is a physical structure damages should equal the cost of performance

Holding: New trial

D cites Jacob & Youngs to support the argument for 12K

Factor that it was willful in this case – doesn’t matter because it’s efficient breach

Peevyhouse v. Garland Coal & Mining Co.

Facts:
D never graded Ps land, which it had agreed to do

Issue: 
Whether the cost of completion or the diminished value rule should be applied

Rule: 
Diminished value wins – court got it wrong b/c P actually did care about specific performance

Holding: P only gets $300
Consequential 

RK 351 – You don’t get the damages that aren’t foreseeable as a probable result
· Section 2 defines what is foreseeable as a probable result e
· Either have special circumstances to know or would know by ordinary course of events
RK353 – usually don’t get emotional disturbance (exception for bodily injury)

RK 352 – ordinarily you can’t get any damages unless they can be established by reasonable certainty

· What to do if damages aren’t certain

· More difficult for startups to get lost profits, easier for an established business

· BUT just a proof issue, ok if you can persuade judge and jury to reasonable certainty

· Would be unfair to put an unreasonable burden on the aggrieved party

· SO breaching party has to bear the burden of uncertainty

UCC 2-715 – consequential damages

· Only applies to buyers, and not to sellers 
· Obligation to cover
· although it’s not mandatory to cover, NO consequential damages unless you do
Hadley v. Baxendale
Facts: Shaft breaks, D negligently delays, P wants lost wages and profits of mill being closed

Issue: 
Whether P should get damages of lost wages and lost profits

Rule: 
Aggrieved party may recover damages that would have reasonably been considered OR those that were told about as special circumstances
Why should it matter if P had told D of the need for the urgency

· Issue of allocating risk
· Some categories of risk aren’t apparent, we need to make sure that they’re allocated

· No recovery unless risk is out on the table

· Shipping company would have then had options of how to handle the added risk

· Not to ship at all

· Expressly limit their liability
· Charge more money and insure
· Why is burden on mill owner to reveal that information?
· Least cost avoider, to have the person with the info to reveal that info

Rule that ultimately helps the mill and also social efficiency

· Encourages optimal reliance, getting them to spill their info so they can reasonably rely

· LESSON – keep another shaft around, don’t count on getting it back quickly

Liquidated Damages
Why do we like stipulated clauses?

· Judicial economy

· Allows parties to specify the risks

· Gets out the uncertainty 

Why don’t we like stipulated clauses?

· Damages can be way in excess of the injury 

· May prevent the other party from breaching, and we like efficient breach

· Sensitivity of judges of having their turf trot upon by the other party

UCC 2-718(1) “Only amount that is reasonable in light of anticipated or actual harm caused by breach” 

· BUT why should we punish them with the actual breach

· Interpretation is that either one (anticipated or actual) will let you get it

RK 356 – basically the same rule

· Too big can get struck down as a penalty

· Too small can get struck down as unconscionable

Wasserman’s Inc. v. Township of Middletown

Facts: 
D breaches, and P sues to recover for damages specified in contract under 2 provisions

Issue: 
Whether the provision for gross profits is an enforceable liquidated clause or a penalty clause

Rule: 
Liquidated damages will be upheld if they’re a reasonable forecast of what damages would be
Holding: Remands to jury

RULE – Liquidated damages must be a reasonable forecast of what damages should be
· More open to them in circumstances when the damages are hard to calculate
· New trend of allowing if they’re reasonable ex ante, OR ex post in light of what they were

What can you do if you want to make sure your house is built on time? 

· Give a reward incentive, like in construction contracts

· So if they get it done on time, they get more money 
· AND you don’t run the risk of having other side argue that it’s a penalty clause

