CONTRACTS OUTLINE 
Bar-Gill – Fall 2005

Part I: Principles of Promissory Obligation
A. GROUNDS FOR ENFORCING PROMISES

Introduction

a. BAILEY v. WEST (p.12) – Volunteer Test – if individual didn’t volunteer ( no K implied in fact
b. Restitution fixes unjust enrichment from implied K
c. 3 sources of obligation

i. harm ( tort

ii. benefit ( restitution 

iii. promise ( contract
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1. Consideration R2K § 1, 2, 4
· (CN) benefit or detriment bargained for

· value of CN allowed to be subjective – but inducement measured objectively to distinguish bargain vs. gift promise

a. KIRKSEY v. KIRKSEY (p. 39) – before reliance doctrine, gift promise not enforced, esp. b/w family members

b. HAMER v. SIDWAY (p.40) – not gift promise b/c bargained-for detriment (P gave up legal rights) ( enforceable

c. LANGER v. SUP. STEEL (p.43) – true bargain b/c also benefit to promisor ( enforceable 

d. BOGIGIAN (p.47) – subjective test of CN ( bargain not enforced (wrongly decided) 
2. Formality  
· writing it down – no longer deemed sufficient for enforcement

a. THOMAS v. THOMAS (p.52) & In Re GREENE (p.72) – formality (seal)  ≠ presumed CN.  If no real CN, doesn’t matter if you write it down
3. Reliance R2K § 90
· alternative (non-K) grounds for enforcing promises  

a. RICKETTS v. SCOTHORN (p. 130) – gift promise w/ no inducement ( no bargain, but still enforced b/c of reliance (rel had now emerged in R1K)
b. FEINBERG v. PFEIFFER (p. 141) – again, induced reliance – and reliance was foreseeable ( enforceable K
i. If you rely, you can estop the other person from claiming no CN – equitable = based on misrep. of past facts / promissory = based on promise of future

c. ALLAGHENY COLLEGE v. NCCBoJ (p.134) –charitable donations enforceable (Cardozo justified it circuitously, now automatic under R2K)
4. Benefit R2K §§ 82, 83, 86

· unjust enrichment ( at least partial enforcement

a. MILLS v. WYMAN (p.114) – post-transaction promise didn’t induce benefit ( no CN ( not enforceable

b. WEBB v. MCGOWIN (p. 121) – damages enforced even though no CN b/c of moral duty and substantial benefit – CN doctrine not relied on as faithfully – b/c TC for making ex ante promise made it impossible
B. LIMITS ON PROMISSORY OBLIGATION

1. Adequacy of Values Exchanged – R2K §§ 74(1), 77, 79, 205, 228
· subjective + objective test  

a. FIEGE v. BOEHM (p.75) – The bargain test – cts don’t ask if something was of value to promisor – if promisor thought threat was credible, bargain stands

b. BATSAKIS v. DEMOTSIS – ex ante incentives – if both parties knew K would not be enforced, threat not to provide money was credible ( no K would have been made, detrimental effect on borrower

c. APFEL v. PRUDENTIAL-BACHE (p.62) – novelty is a default rule, parties can K around it, policy = cts won’t assess value to parties – if it benefited promisee, ct will enforce promise
2. Mutuality R2K §§ 205, 77, 228, UCC § 3-206
· non-stupid parties can allocate their own risks when K’ing

a. REHM-ZEIHER v. F.G. WALKER (p.95) – buyer had complete control over extent of performance – but ct said no mutuality = no K

a. Not a good decision – cts now OK w/ lack of symmetry
b. MCMICHAEL v. PRICE (p.98) – right result, wrong reason: ct enforced requirements K b/c found implied mutuality – but no need, b/c we want requirement/output/option K’s enforced for commercial reasons

c. WOOD v. LUCY (p.100) – Cardozo says implied promise, despite asymmetry in exclusive dealing K ( Cardozo’s innovative “best efforts, implied promise” now standard
d. OMNI GROUP v. SEATTLE-FIRST NATIONAL BANK (p.103) – good faith promise should be honored despite asymmetry of discretion in K ( any limitation on the parties who have discretion will suffice
3. Pre-Existing Duty R2K § 73, 89, UCC § 2-209
· preexisting duty to do X precludes X from serving as valid CN – 3 sources: legal rule, K w/ 3rd party, K w/ same party
· not always a good rule b/c diff. b/w duty to do something and doing it, so providing extra incentive to do it can serve as CN

a. MCDEVITT v. STOKES (notes) – negative externalities: policy reasons for not enforcing pre-existing duty K’s if adverse effects on 3rd parties
b. DECICCO v. SCHWEITZER (notes) – pre-existing duty K enforced even though K b/w family members, not commercial transaction – inconsistent w/ MCDEVITT, either one or both cts is wrong
4. Modification of Debt R2K §§ 89, 175, UCC §§ 1-207, 2-209
a. LEVINE v. BLUMENTHAL (p.81) – must be new CN in order to enforce modification to K (except for bankruptcy cases, b/c that provides CN)
b. KELSEY-HAYES v. GALTACO (coursepack) – economic duress ( K not enforced, good faith reasons for modification not a defense.  Ex post: K-H wants to get out of the K, pay less for same parts that already delivered – Ex ante: wants modification enforced or couldn’t induce G to supply parts

c. ALASKA PACKERS v. DOMENICO (p. 83) – allowing recovery for extortionate modification of K encourages bad faith and K-breaching
d. ANGEL v. MURRAY (p.89) – unanticipated circumstances rule ( modification – ct enforced: as long as modification made voluntarily w/o duress and in good faith, no CN required (under UCC, R2K has more reqs)
e. ALASKA & ANGEL:  diff. outcomes –threat in ANGEL credible, threat in ALASKA not credible – ALASKA ct very formal in trying to look at CN doctrine, ANGEL ct more flexible w/ unanticipated circumstances, comes closer to credible threat test
f. DOUTHWRIGHT v. NE CORRIDOR (p.1034) – accord and satisfaction rule = belated payment of principal ( no interest accrues, but only if good faith dispute as to amount of debt
i. Designed to encourage settlement and prevent opportunism of (1) bad faith dispute of amount, and (2) debtor, owing disputed and undisputed portion, will pay only undisputed portion and try to say it’s all paid in A & S ( hence, this applies only to disputed 
Part II: Remedies for Breach of Contract
Introduction to Remedies R2K § 344, UCC § 1-305  (UCC, Art. 2, Part VII)
RESTITUTION = restoration of benefit that was conferred on breaching party 
RELIANCE = diff b/w end result / original position ( pre-K position 
EXPECTATION= diff b/w end result/promised result ( post-perf K position (make-whole) 
usually: (least)  restitution( reliance ( expectation (greatest)
a. HAWKINS v. MCGEE (coursepack) – expectation damages awarded b/c reliance is harder to quantify (esp. b/c of pain and suffering)

b. SULLIVAN v. O’CONNOR (p.193) – ct awarded reliance b/c restitution not enough, but expectation too much – reliance is standard for tort remedy, expectation is standard for K remedy

a. Policy: ct awards reliance in order to prevent defensive medicine by doctors, or foul play by charlatans

A. THE EXPECTATION MEASURE OF DAMAGES (R2K § 347)
1. ‘Cost of Completion’ vs. Diminution in Value

· CoC – cost to complete K’ed-for work – usually CoC > DiV and awarded only if not disproportionate to DiV and/or breaching party behaved badly
· DiV - diff. b/w value now & value if K’ed-for work were completed ( default rule b/c thought to measure market value and make parties whole
a. PEEVYHOUSE v. GARLAND (p.936) –DiV awarded instead of CoC to avoid economic waste and to avoid injustice of P recovering more from breach than from perf – but makes no sense! Subjective value of K completion to P ( no economic waste.  Ct made bad decision.
b. AM. STANDARD v. SCHECTMAN (p. 941) – jury awarded CoC instead of DiV.  Inconsistent w/ PEEVYHOUSE – land was sold in this case, so we’re even more sure of market value than Peevyhouse b/w they stayed on land

c. RIVERS v. DEANE (p.933) – ct says Cardozo’s “diff. in value” rule (from JACOBS) doesn’t apply ( CoC awarded (very strange)
d. JACOBS & YOUNG v. KENT (p. 780) – expectation damages grossly out of proportion ( reliance awarded.  DiV avoids economic waste.  Parties can K around DiV rule by stating particular brand is condition of payment
2. The Expectation Measure under the UCC (EM or ED)
a. Cover and Resale Damages (seller’s remedies) – UCC §§ 2-703, 706, 711-12
· Resale or K-M (= K price minus market price at time of breach)

· Secrecy interest – objective (K-M) preferred over subjective (EM) so seller doesn’t have to divulge info. necessary to calculate subjective value

a. NERI v. RETAIL MARINE (coursepack) – lost volume seller –unlimited amount of goods at fixed price ( K-M = 0, but expectation measure must put him in as good a position as if K had been performed.  Ct ignores UCC § 2-718(2)(b) and uses 3(a) to award damages for entire price of boat.

b. LOCKS v. WADE (p.916) – Non-UCC case, but ct awards lost profits for expectation measure of damages ( lost volume – covers profits form this K, had it been performed, as well as the subsequent one

c. NOBS v. KOPPERS (coursepack) – K-M is higher than lost profits – ct says UCC basic philosophy is aggrieved party may be put in as good a position as if other party fully perf, but not better ( can’t allow windfall 

d. AM. MECHANICAL v. UNION MACHINE (p.897) – damages = diff. b/w K price and actual resale price, even if resale made way after breach – as long as breach victim took reasonable steps to reduce/ minimize damages
b. Contract-Market Differential (buyer’s remedies) UCC §§ 2-711 - 716
· If buyer covers, cover = EM or hypothetical cover = K-M
· Secrecy interest – seller can initiate reasonableness inquiry into buyer’s cover – what if this makes buyer divulge secret info. about its business?
· Buyer can choose Cover or K-M and ALSO get incidental damages

3. Mitigation of Damages
· Law imposes duties on breach victim to mitigate damages
· Buyer can choose b/w Cover and K-M, but if doesn’t choose Cover, can’t claim consequential damages

· Only cost-effective and reasonable mitigation required – ED can put buyer in as good a position (hence, incidental damages provided), but not better

a. ROCKINGHAM CO. v. LUTEN BRIDGE (coursepack) – once breach victim receives notice, must discontinue perf and mitigate damages – not entitled to recover damages incurred after notice of breach
b. MACLAINE. 20TH CEN. FOX (coursepack) – mitigation doctrine: employee not req. to accept diff. and inferior employment ( damages in amount of original K (this was take-or-pay K in entertainment industry)
4. Foreseeability UCC § 2-715
· 2 reasons for it: 
Fairness – we want breaching party to be liable only for damages caused 
by his breach ( foreseeability is element of causation test: if something 
else contributed to or caused loss, it’s unfair to assign liability

Incentive – we want people to make K’s, but unreasonable conditions 

hamper that ( either potential breachers won’t make K’s or prices go up 

cross-subsidization of one high-risk party by all other potential 

parties – this is bad ( limit damages to the foreseeable and regular 

( create incentive to communicate and tailor K terms

a. HADLEY v. BAXENDALE (p.206) – actual knowledge rule – if breaching party had knowledge of special circumstances, then definitely liable (default rule).  Communication rule – party w/ knowledge in better position to avoid harm, so if he communicates before K is signed, he’s released from liability (incentivizes comm.) 

b. SPANG INDUSTRIES v. AETNA (p.950) – price test – if damages exceed K price by a lot, likely that they weren’t foreseeable but consequential (exception is cases where very low probability of very great harm – K terms would only marginally reflect it). Objective foreseeability test – if liability only based on subjective foresight ( incentive for willful blindness, and difficult to prove
c. THE HERRON/KOUFOS CASE (handout) – cf. classic tort case w/ speeding car hit by tree – only compensate for foreseeable situations
5. Uncertainty

· Certainty as a limit on the expectation / make-whole principle
· Rationale behind uncertainty doctrine: avoidability and causation

a. KENFORD v. EERIE COUNTY (coursepack) – cts can’t allow recovery for uncertain, highly speculative figures for long term profits. Data & models presented ( cost & procedure involved is high, also evidentiary concern.  Cts not in a position to make guesses on a case by case basis.
b. HYPO: Perma v. Singer – After 10 yrs at trial, ct awarded speculative projection of damages = $5M+.  Avoidability test – diff from KENFORD that P could’ve mitigated and moved on, P in this case had no recourse.
c. HYPO: Beauty Contest and Contemporary Mission v. Famous Music – even if we can’t get amount of damages exactly right ex post, better to award some amount ex ante that’s likely to be close enough on average
d. HYDRAFORM v. AM. STEEL AND ALUMINUM (p.960) – P not awarded damages for lost profits on items already sold, lost profits for next 2 years, or DiV of business (if they weren’t forced out of business)– all speculative! 
i. Policy: don’t want to encourage D’s to give up and sell business
B. RELIANCE DAMAGES  R2K §§ 90, 349
· Damages that focus on negative – suppose to return breach victim to pre-K position (not post-performed K position)
· R2K says injured party can choose b/w RelD & ED – party will choose RelD when ED are too uncertain, when it is costly to prove ED (secrecy interest), when K is not a losing K – in losing K, victim can get RelD – Loss = ED
· Reliance as a Basis for Liability v. Reliance as a Damage Measure:
· Reliance-based liability can lead to an ED remedy
· Bargain/Consideration-based liability can lead to RelD
a. SECURITY STOVE  v. AMERICAN RY. EXPRESS (coursepack) – P awarded RelD, not ED, b/c contemplated profits were too contingent and uncertain, so P only reimbursed for expenses in reliance on K

b. ANGLIA TELIVISIONS v. REED (handout) – if reliance on K made before K signed, apply reasonable foreseeability test backwards ( timing itself is not critical.  Instead, ct applies “wastedness” or “unsalvageability” test: at time of K, cost was sunk but not wasted ( RelD
c. Losing K –RelD would be greater than ED, so deduct amount of loss from RelD to reach ED – if we don’t do this, we’re saying risk allocated to buyer
C. RESTITUTION REMEDY (R2K Ch. 16, Topic 4)
1. Restitution in Favor of the Breached-Against Party R2K §§ 370-374
· Breach victim prefers termination + restitution over ED when prices have shifted such that value of perf now exceeds what was anticipated in K
· Special Case: losing K – claim outside of courts, loss is not deducted from ResD (unlike with RelD)
· What if value of breach victim’s performance exceeds K price? Under R2K: Full perf: K price caps ResD –  BUT, Partial perf: no cap, ResD can exceed K price

a. US v. ALGERNON BLAIR (coursepack) – focus not on breach victim but on breaching party – more important to remove benefit from breaching party than to make breach victim “whole” (esp. where “whole” means a loss b/c ED and RelD = 0) ( restitution remedy
b. OLIVER v. CAMPBELL (handout) – partial performance ( aggrieved party can get ResD, even if ResD > K price.  Full performance ( aggrieved party cannot get ResD > K price, can only get diff b/w K price and benefit.  Fairness problem, incentive problem, wastefulness?
2. Restitution in Attorney-Client Relationships

· Lawyer-Client K’s – special policy: to enable clients to discharge att’ys whenever they want w/o excessive cost b/c relationship of trust (inconsistency across jurisdictions) – see OLIVER above

3. Restitution in Favor of the Breaching Party

a. BRITTON v. TURNER (p.795) – if partial perf, not awarding damages to breaching party would give unjust enrichment to breach victim, but no restitution beyond K price (b/c we don’t like breaching parties) 

i. Policy: expectation measure for breach victim ( make him whole but not more than whole
D. SPECIFIC PERFORMANCE  R2K Ch. 16, Topic 3, UCC § 2-716
· Common law equitable remedy, provided only when ED provide inadequate relief 1. thin market (fairness), 2. subjective value (fairness), 3. relationship to specific investment(efficiency)

· Real estate traditional domain of SP – subjective valuation ( each tract of land very valuable ( extremely thin market
· Sometimes cts award SP when ED can’t be calculated w/ certainty
· SP vs. ED? SP = supervision, monopoly in renegotiations, risk of impasse ED = estimation cost & inaccuracy OR renegotiation cost & risk of impasse
· If TC are low, allow market to work, let parties figure out value of damages

a. CURTIS BROTHERS v. CATTS (p.200) – thin market, cover not possible for breach victim ( ED inadequate ( SP

b. LACLEDE GAS v. AMOCO OIL (p.970) – in requirements K, if adequate cover not found, K-cover doesn’t work ( order SP, breach victim can then use SP order as renegotiation leverage, can obtain remedy higher than ED
i. Policy: protects 3rd parties who are relying on SP of K

d. NIPSCO v. CARBON COUNTY (p.979) – if breach is efficient, SP is inefficient – better for both parties and society to award ED

e. WALGREEN v. SARA CREEK (p.982) – unclear if breach was efficient ( grant SP and let parties decide what proper ED is through renegotiation
i. Diff from NIPSCO b/c not standard K-M, more uncertainty – negative injunction granted, NIPSCO wanted affirmative injunction

f. ABC v. WOLF (p.987) – no SP (affirmative injunction) in personal service K’s b/c can’t force involuntary servitude and ct doesn’t want to supervise

i. courts will only enforce employment/personal service K’s when:

1. negative enforcement is a K clause (can be enforced in post-K period)

2. when negative covenant implied (can’t be implied for post-K period – only can be implied during K period)

3. when tortious irreparable harm to employer
ii. Policy supporting injunctions: protect employees from unfair/illegal conduct and protect employer’s relationship-specific investments.

iii. Lumley v. Wagner doctrine

F. LIQUIDATED DAMAGES  R2K § 349, UCC § 2-718
· Will be enforced under reasonableness test (aka “shock the conscience”), and using uncertainty test (difficulties of proof of loss)
· Policy – LD good and better than penalty doctrine:
· saves litigation costs, protects parties’ secrecy interests

· penalty doctrine might discourage efficient mitigation, parties can insure for compensation independently, K doctrines against uncon-scionability will ensure reasonable LD – if LD too high/ too low will be struck down (( separate penalty doctrine unnecessary)
a. SW ENGINEERING v. US (p.1003) – ct not concerned w/ actual damages ex post (i.e. $0 harm done), takes ex ante perspective – look at parties’ reasonable contemplation of estimated damages when K’ing
i. LD clauses written in when damages estimates are uncertain
ii. Even if breach is efficient (i.e. LD is higher than compensatory damages), ex ante LD builds confidence in perf (esp. timely perf)

b. UNITED v. AUSTIN TRAVEL (p.1009) – actual losses not considered, if LD reasonable according to trade practices, will be enforced
i. K here similar to take-or-play 

c. LEEBER v. DELTONA (p.1013) – LD only considered penalty and therefore unacceptable if shocks conscience of ct – if damages unascertainable at time of K, LD provisions not unconscionable
i. If mitigation doctrine can’t be applied successfully ( LD
Part III: Contract Formation
A. MUTUAL ASSENT

1. The Objective Test of Assent  R2K §§ 17-20, 201
· Manifestation of Assent matters – though if expression says X, and both parties intend Y, subjective meaning (Y) applies
· Subjective intent examined in modern cts, but objective test still standard 
· Policy behind objective test: difficult for ct to asses true intention – saves time and resources to not mess w/ it ( stability & certainty, prevents opportunism, protects reliance, induces mutually beneficial transactions

a. LUCY v. ZEHMER (p.233) – law imputes intention according objectively reasonable meaning of words and acts, not to mental assent of parties
i. if written and signed K, attendant circumstances suggest parties thought it was a K, and outward expression indicates assent to reasonable observer ( enforceable K 

ii. If one party knows the other party is mistaken, knowing party is in best position to avoid accident and has responsibility to correct

1. R2K § 20-1(b) – no mutual assent if both parties knew other’s belief / 20-1(a) parties must have “reason to know”

b. EMBRY v. HARGADINE (p.231) – generally, meeting of minds required – but meeting is inferred from outward statements only.  So K is formed if reasonable man would infer meeting of from objectively observable lang.

c. RAFFLES v. WICHELHAUS (p.393) – if misunderstanding due to latent ambiguity in K terms ( no meeting of minds ( no K

d. FRIGALIMENT v. B.N.S. INT’L (p.648) – when parties have diff understanding, if both arguments are reasonable, burden of proof is on P

i. Diff outcome from RAFFLES ct, which didn’t impose burden of proof on P – RAFFLES would’ve held for P, not D 
2. What is an Offer?  R2K §§ 24, 26, 29, 33
· 2 interpretations under R2K § 33(1): Independent requirement or as a proxy (( evidence of willingness to be bound)
a. LONGERGAN v. SCOLNICK (p.245) – ad in paper is only a request for an offer, ensuing comm. must make clear a offer ( create meeting of minds
i. Policy: would chill advertising if all ads constituted offers
b. NEBRASKA SEED v. HARSH – lack of definiteness ( no offer. Quantity and price sometimes not enough – time, place?
c. LEFKOTWITZ v. GREAT MINN. SURPLUS (p.249) – ad can be an offer if it is “clear, definite, and explicit, and leaves nothing open to negotiation”
d. LEONARD v. PEPSICO (p.253) –  ad not an offer unless follows Lefkowitz precedent, Mesaros precedent requires definite words of limitation
i. Reasonable, objective person test – P’s subjective intent not relevant (normative test)
ii. Reward offers diff from typical ads – those can be legitimate offers
iii. limited stock problem –ct wants to prevent opportunists from taking advantage of limited stock (stock limited to zero in this case)
3. Termination of an Offer R2K §§ 36, 39, 41, 42, UCC §§ 2-205 - 206
· Offer can be terminated by: rejection or counter-offer (R2K § 36(1)(a), 38 - 40), Lapse of time [R2K §§ 36(1)(b), 41], Revocation by the offeror (R2K § 36(1)(c), Death or incapacity of the offeror/offeree [R2K § 36(1)(d)]

· Power to revoke an offer is limited if: offeror explicitly assumes a limit [UCC § 2-205; R2K § 25, 87(1)], Reliance [R2K § 45, 87(2)]
· Ex post, greater power to revoke an offer benefits offeror, hurts the offeree
· Ex ante, interests of parties more closely aligned [R2K § 25, UCC § 2-205]
a. DICKINSON v. DODDS (p.360) – If no meeting of minds at one point in time for acceptance, then no K, offer not enforceable.  Offer can be revoked before acceptance, w/o explicit manifestation to revoke, as long as offeree has knowledge of offeror’s revocation.

i. Bar-Gill: option K (Seller gives buyer option to accept until 9am) is separate and in addition to main K ( no CN ( not valid

ii. Smart thing for buyer to do is to not rely

b. JAMES BAIRD. v. GIMBEL BROS (p.381) – if offer revoked before it was accepted, no enforceable K.  If bargain, and not donative promise, no promissory estoppel (even if promisee relied).
i. Learned Hand says PE not effective b/c promise that is missing is the promise to keep the offer open

c. DRENNAN v. STAR PAVING (p.383) – if offer revoked before it was accepted, K still enforced if offeror’s promise could have been reasonably expected to induce detrimental reliance in offeree.

i. Traynor disagree w/ LH – implied CN in implied subsidiary promise not to revoke, partial performance = acceptance (R2K§ 45), offeror’s mistake further induces reliance by offeree (§ 90)
4. Acceptance R2K §§ 42, 63(a), UCC § 2-206(1)
· Acceptance – effective when mailed (R2K §63a)
· Revocation – effective when received (R2K § 42)
· General Rule: silence does not constitute acceptance
· Policy – autonomy of offeree (freedom from K), many costly rejections, sellers flooding consumers with unordered merchandise

· Policy Exceptions – protect offeror’s justified reliance when this reliance was induced by offeree (b/c offeree can prevent accident)

a. LASALLE NAT’L BANK v. VEGA (p.285) – if provisions of K state that K must be executed by the trust, signature by purchasing agent insufficient to constitute acceptance

b. ADAMS v. LINDSELL (p.320) – mailbox rule: offer is made when it is received in the mail, acceptance occurs when offeree accepts offer and posts it – prevents notice going on ad infinitum – only a default rule 
a. Consistent w/ objective theory of assent & protects offeree
c. RUSSELL v. TEXAS CO. (p.311) – if proviso of instrument says acceptance of benefits through use constitutes acceptance of offer, then K enforceable

i. R1K – even if offeree’s acceptance is tortious, offeror may treat is as acceptance (can choose to treat offeree as tortfeasor or K-breacher)
ii. Exercise of dominion – use of land that couldn’t be used absent K ( beginning of perf. ( acceptance

d. Legal response to “unordered merchandise problem” ( FCC and state statutes protect consumers ( unsolicited merchandise treated as gifts

e. AMMONS v. WILSON (p.316) –silence and inaction = acceptance, if prior dealings suggest that silence = acceptance and performance (R2K § 69(1c))

i. An offer is communication that confers power to conclude a K

5. Unilateral Contracts R2K §§ 45, 54, 62
· 3 Possibilities

· Offeror invites acceptance by promise

· Offeror invites acceptance by perf.  (R2K § 45) ( perf creates K  

· Offeree not bound to complete; offeror bound if completion occurs 
· Offeror invites acceptance by promise OR perf.

a. EVER-TITE ROOFING v. GREEN (p.288) – if instrument has provision that agreement can become binding upon execution OR upon commencing performance ( once work has commenced w/ in reasonable time, if no timely notice of revocation given by offeror, K is enforceable

i. Consistent w/ mailbox rule b/c time gap b/w commencement of perf and offeror’s notification of it is comparable to time gap b/w mailing of acceptance by offeree and arrival of letter at offeror

b. CARLILL v. CARBOLIC SMOKE BALL (p.296) – an express promise to pay (reward offer), if it is not a mere puff by its own terms, is enforceable, if acceptance of offer is w/ in reason 
i. Reward offers so definite ( K around default rule of notification – offeree can accept through performance 
c. GLOVER v. JEWISH VAR VETS (p.302) – for reward offer,  a party who did not know of the offer cannot be deemed to “accept” by performance and thereby collect the reward (unless party offering reward is govt.)

d. MARCHIONDO v. SCHECK (p.376) – normally, offeror may revoke unilateral K offer – but partial perf. = acceptance ( creates option K, so offeror can no longer revoke, and offeror is liable once perf. is completed
B. CONTRACTS WITHOUT CONSENT

1. The Battle of the Forms UCC § 2-207
· Boiler Plate Terms – standard form, fine print, hard to read for consumers, unpleasant contingencies, creates warranty problems
· Common Law: Mirror image rule and Last Shot Rule (First Shot Rule)
· UCC § 2-207: disputes that arise post-perf. (abrogates common law rules)

· if conduct indicates K, but no agreement on terms ( Art. II standardized gap fillers ( very pro-buyer
· unless otherwise specified, K includes implied warranty

· if change in terms of 2nd form not material, last shot rule applies ( buyer’s non-material changes accepted

· Sellers terms that are knocked out are usually matched by gap-fillers that track buyer’s terms

· To extent sellers realize pro-buyer bent ( increase K price

· Theoretical New Solution to Battle of Forms

· Allow ct to just decide whatever it thinks is reasonable, regardless of buyer or seller’s terms ( sellers would stop drafting thoughtless boiler plates ( would drafted in a strategic way in order to win battle of the forms ( both parties would come closer to the middle 

a. MINN. ST. L. RR v. COLUMBUS (p.325) - communication changing terms of offer is not an acceptance, but a counteroffer – buyer can prevent this predicament by making acceptance and inquiry rather than counteroffer

i. Poel v. Brunswick – famous rare and badly decided case – but now cts usually able to see through bad behavior and interpret rule in accordance w/ spirit, not letter, of law

ii. Mirror image rule – comm. can be acceptance of offer only if terms of acceptance are mirror image of terms in original offer 

iii. Last Shot Rule – the last form that was shipped that not explicitly rejected is the only candidate for being accepted ( conduct that accepts the form (e.g. payment and shipment) means prior forms are rejected and most recent one accepted – uses legal fiction of assent
b. PEVAR v. EVANS (p.329) – ct rejects last shot rule, said UCC abrogated mirror image/last shot rule – those rules based on flawed logic, no validity to fiction that first or last shot was assented to ( explicit assent required  
c. TEXTILE UNLIM v. ABMH (p.236) – we’re not playing forms tag here, seller’s expressly conditional terms not applicable if no express assent
i. Under UCC 2-207, seller’s “mine and mine only clause” doesn’t change knock-out rules b/c it gets knocked out too!
2. Shrinkwrap, Clickwrap, Browsewrap UCC § 2-207, UCITA §§ 112, 208-209
· Electronic equivalent of Battle of the Forms

· If seller’s form = Acceptance/Confirmation + Additional term, did Buyer accept the additional terms by not returning the product?
· Yes ( Seller’s terms control / No ( UCC gap-fillers control 
· If seller’s acceptance is “expressly made conditional on assent to the additional…terms” (through the accept-or-return clause), seller’s acceptance is in fact a counter-offer – did buyer accept by not returning?

· Yes ( seller’s terms control / No ( No K (no UCC gap-fillers)
· Consumers still protected by unconscionability doctrine

a. HILL v. GATEWAY (p.342) - buyer has 3 options for finding out about warranty, if they receive product, don’t read terms and don’t return, they’ve accepted the K

i. Easterbrook ignores UCC § 2-207:  says oral K (phone) followed by written confirmation and acceptance that has additional terms ( terms don’t bind consumer buyers unless specifically assented to, performance = assent
b. KLOCEK v. GATEWAY (p.345) – if buyer not merchant, under 2-207, any additional terms must be assented to before incorporated into K

i. Performance though not returning product is not express assent!
ii. Differs from HILL: applies 2-207, says that buyer = offeror
c. SPECHT v. NETSCAPE (p.349) – free product at click of button.  No conspicuous notice of K terms ( no notice in arm’s-length bargaining of paper K’s.  Inquiry notice in world of paper K’ing  (see below) is very diff. from e-K’ing ( clear assent necessary for e-transactions.
i. Inquiry notice argument - even if terms not provided, sufficient to put consumers on notice that they should inquire into terms
3. Implied Contracts

· K implied in fact, when receiving party knows other party expects something in return AND it is easy (for receiving party) to notify if services are not wanted (liability based on inferred promise / intent to be bound)

· K will be implied in law, when receiving party is unjustly enriched (liability based on benefit, not promise)
· Explicit K’s preferred, but implied K’s serve justice
a. BAILEY v. WEST (p. 12) – implied in law K or quasi-K based on benefit or unjust enrichment ( restitution.  Willingness to recognize restitution-based liability depends on if it was feasible for parties to enter K.  If they could and they didn’t ( no ex ante desire to be bound, so shouldn’t be held to K!  We always want parties to be clear and K for themselves.
b. DAY v. CATON (coursepack, p. 144) - if D knew of benefit being conferred on him, knew that payment was expected for it, and didn’t object/ remained silent, we can infer an intent to be bound ( implied in fact K

i. Extends “silence as acceptance” doctrine (R2K § 69) by saying both offer AND acceptance are implicit

c. BASTIAN v. GAFFORD (coursepack, p.146) –  even if no K implied in law (no benefit or restitution), can still be K implied in fact ( if facts implied intent to be bound, damages can be recovered based on “K terms.”
4. Indefiniteness and Gap-filling R2K § 33, UCC §§ 2-201 & 204(3), 2-305 - 309
· Gap-fillers: Price (2-305), place of delivery (2-308), time (2-309)

· UCC § 2-201(1): only gap UCC will not fill is quantity (exception: 2-306: output/requirements or exclusive dealings K’s)

· Three Types of Gap-Fillers for ct to choose from:

· Majoritarian (reasonable) gap fillers + Business norms.

· Penalty defaults (designed to force parties to be explicit)

· Pro-defendant rules.

a. VARNEY v. DITMARS (p.400) – oral K, no terms ( too indefinite, no K
i. United Press rule: indefinite arrangement ( no K – but could still recover under quantum meruit
ii. Cardozo dissents: K can be enforced, but burden is on P to find out and prove his fair share based on the indefinite K
b. JOSEPH MARTIN v. SCHUMACHER DELI (p.408) – in indefinite K, ct can’t impose its own ideas (esp. where equitable relief such as SP is sought)
i. Failure to agree on a price is so central that we must assume parties didn’t have intent to be bound 
ii. Agreement to agree is *not* a K and not enforceable (too indefinite)
iii. Ct could’ve imposed duty to negotiate in good faith, backed by a threat that ct will fill in gap if parties don’t negotiate in good faith – good option b/c policy reasons for allowing enforcement of flexible K’s

c. OGLEBAY NORTON v. ARMCO (p.413) - K enforceable if (1) Parties intended to be bound, (2), Reasonable price can be established if no agreement, and (3) Alternative pricing provision still applies.

i. If no agreement, ct can force it through mediation
5. Precontractual Liability

· 3 interpretations of a pre-K instrument 

· (1) all-or-nothing – if parties are anticipating a full-blown, formal K, ct should wait for it (common law favors this approach)

· (2) good-enough: already an agreement here – formal K would be just a memorialization, so ct can enforce the letter

· (3) Duty to negotiate in good faith

· Policy arguments for it: parties actually want it, ct should respect it

· Policy against it: chilling of negotiations (probably not true b/c duty only applied if you K to bargain – doesn’t apply to all negotiations)
a. EMPRO MFCG. V. BALL-CO (p.427) – objective manifestation of intent needed, “subject to” clause may qualify as an option but not magic words – must look at the whole letter to find intent to be bound

b. TEXACO v. PENNZOIL (p.432) – “agreement in principle” enforced

c. COPELAND v. BASKIN ROBBINS (p.443) - K’s to negotiate are enforceable (“agreements to agree” are not), and this is supported by doctrine of promissory estoppel – but reliance damages must be proven
i. UCC – duty of good faith always naturally attaches when there is an agreement to bargain (immutable rule)
ii. R2K § 90 – diff b/w reliance as basis for liability and as basis for damages – can be ED or reliance damages

d. HOFFMAN v. RED OWL (p. 436) -  a party be held liable w/o a K, if they induced reliance on part of other party prior to definite K’ing

i. R2K says promises not required to be very definite, jury can decide definiteness

ii. doctrine of promissory estoppel dictates that reliance can sub for CN and allow enforcement based on reliance
iii. this case highwater mark for promissory estoppel – considered extreme (common law doesn’t usually impose duty of good faith in negotiations) – diff from Baskin Robbins b/c there was a K to bargain in good faith, but here, no K to bargain in good faith, but duty still imposed – K to negotiate in good faith IMPLIED
6. Business Norms  UCC § 1-303
· Hierarchy under UCC § 1-303: Mandatory Terms, then Express Terms, then Business Norms (Course of Performance & Course of Dealing), then Trade Usage, then Default Terms (Statutory Gap-Fillers)

· 1-303(d): Business norms supplement express terms

· 1-303(f): course of perf can waive/modify K terms if inconsistent w/ it 
a. NANAKULI v. SHELL OIL (coursepack) – UCC says business norms and trade usages constitute intended part of agreement (as long as no direct collision w/ express terms), especially if such business norms had been part of course of performance / course of dealing
C. WRITTEN ASSENT

1. The Parol Evidence Rule  R2K §§ 209-216, UCC § 2-202
· PER discharges (or excludes) terms not in the writing to which parties have previously agreed, when parties intend that a writing shall be the final expression of some or all of the terms of the agreement  
· Stages of Analysis: (1) Integration, (2) Interpretation, (3) Consistency, (4) Are consistent prior agreements admissible?
· Many common law juris follow a more strict, Mitchill-type approach
· R2K prefers substance over form ( narrows application of PER, rejects Mitchill’s “four corners” test, adopts Masterson.
· UCC § 2-202: ( moves even further toward narrow application of PER
· UCC rules and comments ( basically does away w/ PER, but hasn’t been interpreted this way by cts – cts still give it some weight

· Merger Clause: “This K constitutes entire agreement between the parties.”
· Common Law: Binding

· UCC: Not ‘absolutely conclusive.’ Relevant considerations:

· Boilerplate?, length of K, K’s exhaustive detail, prolonged negotiation preceding K, course of perf supersedes clause
· Policy Arguments for PER: 

· Context is important!

· Policy Arguments against PER:

· Written agreement represents intent of parties

· Incentivize putting things in writing ( clarity and certainty

a. MITCHILL v. LAITH (p.615) – PER: oral agreement affects written K if:

i. (1) collateral (supplemental to original K – not possible if written K is fully integrated) – (2) doesn’t contradict written K terms – (3) agreement is something parties wouldn’t have put in writing, b/c not closely related enough to written K to be put into written terms
ii. we’re basically asking if this is ANOTHER K – if yes, PER says don’t admit evidence bearing on the written doc.

iii. 4-corners test: start w/ written doc, try to ascertain from doc itself if it is complete and final – if yes, any other agreement must be discharged.  Only if K is on its face not complete will parol evidence of other terms be admitted.

b. MASTERSON v. SINE (p.619) – same rule, diff outcome based on facts – said look at context, only exclude evidence that’s not credible
c. ALASKA N. DEV. V. ALYESKA PIPELINE (p.624) – 2 roles of extrinsic evidence w/ in part 2 of test (checking consistency of oral agreement): 
i. (1) interpreting a term in the writing ( ct can decide as a matter of law that lang. is not reasonable susceptible to a particular interpretation, if lang. is susceptible, becomes issue of fact, goes to jury, jury hears parol evidence

ii. (2) adding a term to the writing (various tests of consistency)

2. The Statute of Frauds UCC §§ 1-201 & 206, 2-107 & 201, R2K §§ 110, 125, 129-131, 139
· Unwritten K’s unenforceable if: for a sale over $500, or if it can’t be performed w/in a year, or if it doesn’t specify quantity term
· Exception: Reliance (R2K §§ 139, 129), Admissions (UCC § 2-201(3)(b))
· Policy: Deter Fraud
· Fraud 1: False claim that K was made (statute of frauds only)
· Fraud 2: False claim that K was not made (not as important as Fraud 1 b/c much easier to protect against – just get a signature)
· Fraud 3: Falsify writing (easier to catch forged doc than Fraud 1) 
· Policy: Incentives
· Make parties to put K in writing (anti-fraud & evidentiary purposes)
· Policy: Advantages of writing
· Prevent misunderstanding
· Avoid reliance on imperfect memory
· Reduces costs of litigation – collection/evaluation of evidence
a. N. SHORE BOTTLING v. SCHMIDT (p.169) – termination ≠ perf, BUT, if under terms of K, one party has right to terminate w/ in 1 year ( means there is some chance that K CAN be completed w/ in 1 year ( statute of frauds doesn’t apply

b. CRABTREE v. ELIZ. ARDEN (p.177) – if writing requirements of statute are met by diff docs, ct can allow oral testimony to establish cnxn b/w docs, take them together – don’t have to reference e/o or be made contemporaneously or attached, just have to refer to same subject matter
i. none of the usual danger of fraud involved w/ parol evidence here – UCC even allows it sometimes
c. DF ACTIVITIES v. BROWN (p.184) – UCC 2-201(3)(b) – exception to statute of frauds says if party agrees in ct that K for sale was intended, can be enforced even w/o written agreement

i. Posner says no point in keeping law suit alive (w/ discovery, costs, effort, etc.) when so little chance of P’s success, can’t let P try to make D perjure herself, once intention to K is denied under oath, no more options left under UCC
Part IV: Defenses to Contractual Obligations
A. DURESS R2K §§ 175–76
· UCC § 2-209(1) – modification must be made in good faith
· Determine credibility of threat to breach:

· compare cost of performance to cost of breach

· if cost of perf > cost of breach ( credible threat

· if cost of perf < cost of breach ( not credible threat

· ask yourself “what would A do if B said no?”

· Cost of perf and breach can vary – if cost of breach goes down, threat is more likely to be credible

· Threatened party can be unsure if threat is actually credible

· Policy – what will happen under various legal regimes?  

· Duress – if K’s or K modifications under duress not enforced, breaching party wouldn’t even threaten, they would just breach

· Credibility test – says when threat IS credible, it’s in best interest of the THREATENED party to enforce the modification 

· doesn’t say what we should do when the threat is not credible 

· distinction b/w good faith and credibility only salient when the threat is NOT credible

· Perspective of Threatened Party vs. Threatening Party

a. DEADLY BACTERIA HYPOS – if one party was deprived of free will, much less likely that K was mutually beneficial ( must less likely to enforce it
i. diff b/w threat and offer:  ask “would A have been better off if he’s never met B? ( if yes, it’s a threat ( duress
ii. ALSO, if B had legal right to what was offered, offer ≈ threat
iii. subjective, normative baseline necessary
iv. Theory of Rights – K law itself doesn’t provide us w/ necessary baseline – we have to look outside of K law
b. RUBENSTIEN v. RUBENSTEIN (p. 523) – compulsion ( no actual consent – in this case, moral compulsion sufficient. 

i. Subjective: P’s state of mind, not D’s means of inducing it, relevant

ii. Modern test = unlawful intent that overcomes the will of the person

c. AUSTIN INSTR. v. LORAL (p.527) – no duress unless threatened party has no reasonable alternative – must be attempt to cover
i. No reasonable alt can mean that party couldn’t have sued for breach at time – b/c harm incurred couldn’t be measured w/ certainty

ii. Once there is K, if one party threatens to violate the other’s right to its K rights unless it modifies its behavior, it’s violating a legal right

d. MACHINERY HAUL. v. STEEL W. VA (p.530) - rights under a formed K are much greater than rights *when* K’ing – a party’s threat to w/hold future business doesn’t violate the baseline of rights during negotiations ( no duress (case might come out differently under credibility test)
B. UNCONSCIONABILITY UCC § 2-302, R2K § 208, 211

· When a K is unenforceable b/c it shocks the conscience of the ct
· Procedural Flaws = unfair surprise (non-English speakers), undue influence, K’s of adhesion, “lack of meaningful choice”

· Substantive flaws = price, limited remedy (cross-collateralization, credit terms), limitation on power to vindicate const. rights 

· Remedies for unconscionable K terms?

· Refuse to enforce the term

· Refuse to enforce the entire K

· Limit application of the term

· Ex ante effects of the unconscionability doctrine?

· More disclosure, 

· Higher prices, higher interest payments, higher down payments

· Fewer purchases

· Arbitration clauses often unconscionable, FAA strongly pro-arbitration
a. collective action problem – each consumer is making decision on his or her own, instead of as a group – each person acting alone has no incentive to waste time and effort getting protection

· Even assuming perfect info. and rationality, still an independent reason to doubt efficiency (in the sense of protecting the consumer)

· unconscionability might still be warranted

· Policy arguments against nonenforcement based on unconscionability
· If cts invalidate K’s and lower parties’ own bargaining power, “victim” parties may no longer be desirable K partners, or K’s w/ them may have higher prices, higher interest, etc. 

· Policy arguments for nonenforcement

· Taking away choice not bad if they can’t make rational choices

b. WILLIAMS v. WALKER-THOMAS (p. 536) – unconscionability test:
i. Substantive – one-sided to such a degree that it shocks the ct
ii. Procedural - absence of meaningful choice b/c of gross inequality of bargaining power, hiding of terms, deceptive sales practices, etc. ( no real assent under the circumstances 
iii. SUBSTANTIVE often results from PROCEDURAL (sliding scale)
c. JONES v. STAR CREDIT (p. 68) – if price term is unconscionable element, much harder for ct not to enforce K – high prices (as opposed to cross-collateralization clauses) less troubling b/c explicit, clear, not in fine print, most salient term in K’s of adhesion, easily understood by consumers
i. Price term substantively uncon., but NO procedural uncon., so ct invoked intrinsic fraud ( something HAD to be wrong in the K 
d. DISCOVER v. SUPERIOR CT – substantive & procedural uncon., and against public policy – can’t allow Discover to create its own “get out of jail free” card by exploiting consumers in small amounts
i. Collective action problem ( procedural unconscionability

C. MISTAKE

1. Mutual Mistake R2K §§ 152, 154, (warranty provision relevant UCC §§ 2-313 – 315)
· Misunderstanding = one party thinks A, one party thinks B 

· Mutual mistake = both parties thought A, while the reality was B

· Conscious Ignorance R2K § 154(b)

· to determine allocation of risk in cases of mutual mistake – if one party was aware that other party’s knowledge was imperfect or limited( risk should be allocated to knowing him
· Question is always: which is the best party to bear the risk?

· Why is the awareness of self or other’s ignorance reason to allocate the risk to him? – b/c awareness of ignorance = awareness of risk 

· 2 ethics extremes:  (1) “caveat emptor” (buyer beware): as long as no fraud, most recent purchases bears flaws, (2) trust - historical owner (seller) bears risk (prevents excessive investigation)

a. SHERWOOD v. WALKER (p.482) – if K founded upon mistake of material fact that led to substantial diff in K ( mistake went to whole substance of agreement, so D has right to rescind
i. ct makes distinction b/w substance and quality – parties were not just mistaken about quality, mistaken about actual substance of cow

b. BEACHCOMBER v. BOSKETT (p. 479) - One party’s ignorance not preclusive if both parties are ignorant of fact
i. Negligence inquiry: if one party is in best position to avoid accident and he doesn’t, only way to induce him to avoid this negligence is to enforce the K

ii. 3 options under 154(c) 

1. K specifies it

2. one party consciously ignorant

3. ct allocates the risk (allocation of risk parties would’ve agreed upon had they thought about it)
c. LENAWEE CO, v. MESSERLY (p. 484) – even if mistake goes to essence of K, buyer assumes risk based on “as is clause” – if risk in this case is one of the types of usual risks associated w/ adhesion K’s, then enforce
2. Unilateral Mistake R2K § 153
· R2K § 153 – when UM as to basic assumption has a material effect, K is voidable by adversely affected party if he does not bear risk of mistake

· AND can rescind if enforcement would be uncons. OR the other party had reason to know of mistake/his fault caused the mistake

· Policy Considerations 

· Incentives: Who was in a better position to avoid the mistake?

· Risk: (1) did parties allocate risk? (2) who was efficient risk-bearer?

· Winner’s curse – winner will always bid more than the value of a resource (it’s a kind of unilateral mistake) – b/c most people are risk-averse, winner will always be the one who mistakenly overvalues the resource

a. BOISE JR. COLL. v. MATTEFS (p. 472) – recission for unilateral mistake granted if: (1) mistake material (2) enforcement is unconscionable, (3) mistake not a result of culpable negligence, (4) party to whom bid is submitted will not be prejudiced, and (5) prompt notice given

i. Unilateral mistake is substantive unconscionability

ii. In absence of unilateral mistake doctrine, could apply objective theory of assent – if offeree has reason to know that the offeror is mistaken and wouldn’t have made offer absent mistake, we can say there was no real assent, so K was never formed in first place
D. NODISCLOSURE AND MISREPRESENTATION R2K § 161, 64
· R2K – when seller has a reason to know the buyer is operating under a mistake belief about a material element of the transaction, seller has a duty to disclose
· R2K § 162 – can’t get out on syntactical semantics – if seller made a statement that could’ve misrepresented, it counts as misrepresentation
· Self-protection – Always ask other party “is there anything I should know?
· Due diligence exercised – either the other party will tell you or will bear liability of not telling you (but may hurt K negotiation)
· R2K § 164(1): K is voidable when (1) fraudulent misrep OR (2) Negligent misrep of material fact
· § 161: diff b/w silence, nondisclosure, and confirmative assertion
· nondisclosure can be equivalent to assertion
· Policy: incentives – who was in a better position to avoid mistake?
· Deliberately vs. casually acquired info.  
· productive vs. redistributive resources
· Risk: did the parties allocate risk? / who was the efficient risk-bearer?
a. HILL v. JONES (p.507)- modern view dispenses w/ caveat emptor – no general duty to disclose b/c parties always have imperfect info. – BUT duty is created if seller is in best position to avoid contractual mistake.

b. LAIDLAW v. ORGAN (p.498) – no obligation for P to communicate his info. – imposing obligation ( maybe no limits to offering intelligence. 

i. Nondisclosure may be OK sometimes – misrepresentation is not 

ii. Whether silent nondisclosure constituted proactive misrepresentation (imposition) is a question for the jury

c. FINDING OIL HYPO: Policy concern: sometimes a duty to disclose info. in K negotiation can kill incentive to invent valuable things

i. distinction b/w deliberately and casually acquired info. – previous case was deliberate, this case is casual

ii. we want to provide incentives for people to acquire valuable info.

iii. deliberately vs. casually acquired info. – must provide incentives for people to deliberately acquire valuable info. – if not, would never be any info. to share b/c it wouldn’t be profitable to acquire it

iv. productive vs. redistributive info.  – social welfare concerns ( shouldn’t provide incentives for people to waste resources to move wealth from one pocket to another ( redistributive info. not OK
E. IMPOSSIBILITY AND IMPRACTIABILITY  R2K §§ 261–66, 272, UCC § 2-615
· Mistake vs. Impossibility – both are voidable, but there is temporal diff
· existing facts at time of K ( mistake
· facts that came into existence after K ( impossibility
· UCC § 2-615: increased cost alone does not excuse performance

· Ask about explicit or implicit risk allocation in K?
· Condition for impossibility is that nonoccurrence of scenario had to be an essential element of the K
· Breach doesn’t count – we have breaches of enforceable K’s all the time – parties anticipate its occurrence, plan on getting damages 
· Policy: incentives – who was in a better position to minimize the risk?
· Efficient risk bearer had more info. about probability/magnitude of risk, who could better insure against it?
· Sharing of risk – more FAIR for parties to share, instead of shifting it all onto one party or the other?
a. TAYLOR v. CALDWELL (p.813) – if not a positive K w/ warranty terms and impossibility of perf occurs b/c of unforeseen circumstances, parties are excused – parties excused based on implied in fact condition (what ct thinks parties would have said had they thought of it)
b. DILLS v. TOWN OF ENFIELD (p. 821) –  if K not based on nonoccurrence of impracticable condition, and if K actually specifically envisioned that condition (thus allocated risk), can’t invoke impracticability doctrine

c. US v. WINSTAR (p.827) -  changes in regulatory structure are foreseeable and likely,  nonoccurrence of changes NOT a basic assumption of K, govt. K’s routinely shift financial responsibility to govt., regardless of precipitating event (madness to do otherwise – b/c stupidity test says that no one would K w/ govt. if that were the case)
d. KRELL V. HENRY (p. 845) – can’t be mutual mistake if impracticable condition was not a mistake of fact that existed at the time of the K
F. UNENFORCEABLE – PUBLIC POLICY R2K § 178, 197
· R2K § 178(1) – if statutorily illegal ( unenforceable / no clear legislation ( K unenforceable if parties interests outweighed by public policy

· R2K § 178(2)-(3): how to apply the interest balancing test
· R2K § 197 – restitution generally unavailable, UNLESS disproportionate forfeiture, excusable ignorance of facts or minor legislation (§ 198(a)), P is not equally in the wrong (§ 198(b)) (no pari delicto), P reneges (§ 199(a))
· Policy Considerations 

· R2K § 178(3)(b) – ex ante deterrence ( non-enforcement  

· R2K § 178(2)(b) – justice / fairness: forfeitures for those who were not deterred (we don’t like forfeiture).  
· Ex post one party D and thus prevails. Ex ante either party can turn out to be P/D.  Often, no such ex ante symmetry

· R2K § 178(2)(a) – freedom of K

· R2K § 178(3)(c) – importance of intent to break the law

a. SINNAR v. LEROY (p.575) – if parties contemplated a means other than legal to accomplish desired end, ct won’t aid in furtherance of an illegal transaction and will leave parties where it finds them ( no restitution 
i. No restitution rule = direct conflict b/w ex ante deterrence consideration and ex post justice consideration

ii. Both parties in pari delicto ( bear their own costs

A. more incentive for bribe-taker to engage in this activity?  Yes, but it deters bribe-giver ( overall deterrence function (unless bribe-taker knows more K law than bribe-givers ( then they will offer “fully refundable K’s” that then can’t be enforced)

iii. overall, K law serves deterrent function better than crim law – state may not catch and won’t pursue these offenses, but parties who have a stake will vigorously pursue civil suits

b. HOMAMI v. IRANZADI (p.581) 
i. test: does P require aid of illegal transaction to establish his case?  If yes ( illegal and unenforceable – only strike illegal provision
ii. if both parties at fault, might seem unjust ex post to leave parties as they are, but it’s not unjust ex ante
A. when parties enter into illegal K, they don’t know what part of dealing will go wrong ( they don’t know who will be P and who will be D (no real solution, so leave parties as they are)
c. WATTS v. WATTS (p. 597) – prop rights can still be enforced for unmarried people under implied in law K – not against public policy 
i. not enforcing K’s b/w unmarried cohabitants ( unfair deprivation of property rights when both parties are equally culpable
A. K not illegal as long as sexual relations not a CN or a condition of the bargain and there are other reasons for K’ing
Part V: Performance
A. THE DUTY OF GOOD FAITH R2K § 205, UCC §§ 1-203, 1-206, 2-306
· Purpose is to give parties what they would’ve stipulated for expressly if at time of K’ing they had complete knowledge of future and transaction costs were zero 
· Ex post mimicry of theoretical benchmark: totally complete K
· Cardozo’s implied “best effort” ( codified in UCC as “good faith”

· Bad faith leads to breach!

· More important for longer-term K’s, important in exclusive dealings K’s
· Policy: (1) completes the incomplete K, (2) prevents ex post opportunism, and (3) prevents inefficient precautions against opportunism (e.g. high K price)
a. PATTERSON v. MEYERHOFER (p. 670) – implied duty in each K that parties won’t prevent e/o from perf – if D breaches this duty of good faith, P can recover damages
b. MARKET STREET v. FREY (p.681)– duty of good faith lies on spectrum b/w fiduciary duty and tort liability – doesn’t require total candor, but deliberate taking advantage of long-term K partner bad ( negative social consequences.  

c. FELD v. HENRY S. LEVY (p.697) – zero quantity choice in output K not always bad faith – can be achieved according to K’s cancellation terms, or UCC provides excuse under good faith if continued production would push co. into bankruptcy
B. SUBSTANTIAL PERFORMANCE R2K §§ 227-29, UCC § 2-508, 601 -608, 2-612
· When paying party doesn’t get exactly what it bargained for, 3 options:
· (1) Self-help: not pay – Perfect tender Rule (defensive right)
· Protects breach victim more than (2) b/c legal system not perfect!
· Has been effectively eroded through several UCC provisions
· (2) Ct help: Pay now, sue later – Independent Promises (offensive right)

· (3) Compromise solution: Not pay if breach is material; otherwise, pay but deduct DiV – Substantial Performance Rule
· Material vs. nonmaterial (only material breach justifies non-payment)
· Entire price paid minus DiV
· Policy: what would parties have wanted ex ante? 

· Incentive to avoid excessive care ( high K price, and allocate risk properly

a. JACOBS & YOUNG v. KENT (p.761) – Cardozo rejects Perfect Tender b/c deviation was trivial and innocent, and would lead to disproportionate forfeiture and windfall– damages should be DiV (here, = 0) – parties could’ve K’ed to create PT rule
i. Also shouldn’t create unconditional duty for D to pay regardless of perf, b/c would reduce D’s incentive to at least try to perform approximately right

ii. Higher K price ( higher level of care

b. CHRONOLOGY OF SUBSTANTIAL PERFORMANCE UNDER UCC

i. Delivery
ii. Possession by Buyer
iii. Acceptance after Inspection – no communication necessary b/c post-K acceptance of delivery is default (2-206, 2-602); OR
1. Rejection – comm. w/in reasonable time (2-602) ( jump to vii 
iv. Payment (2-607)

v. Revocation – communication w/in reasonable time required (2-602) – resembles substantial perf much more PT rule

vi. Remedy for Breach/non-conformity + Restitution of Price (2-711)

vii. Seller’s right to cure (2-508)

1. novel UCC invention – focus is on ex post correction
2. cheaper and more efficient than focusing on ex ante mistake prevention ( keeps K price down
3. seller can cure after time period for perf has expired

4. if cure impractical, substitute perf allowed as default (2-614)

C. CONDITIONS OF PERFORMANCE R2K §§ 224-29
· Substantial perf mitigates harsh consequences of Perfect Tender rule

· If there’s a condition, substantial perf won’t work!  PT operates!

· Ex ante, promisor wants to protect against –

· Failure of promisee to perform the counter-promise.

· Protection ( promisee held to be in breach. Promisor need not perform (and is entitled to remedies).

· An event that would reduce the value of the exchange. 

· Protection ( 
· Excuses: Impossibility, Frustration of Purpose, Mistake

· Conditions (ex ante!)
· Promise v. Condition

· Promise: If A breached a promise, then

· B can withhold performance, but only if A’s breach is material.

· If A substantially performed (despite the breach), then B must perform (but may deduct damages caused by less-than-perfect perf). 

· Condition: If A failed to satisfy condition (for B’s perf), B can w/hold perf

· RULE rather than STANDARD ( substantial perf doesn’t work

· How can a court avoid the harsh outcomes that conditions often entail?

· Interpret the term as a promise rather than a condition.

· Imply a duty on Promisor to facilitate in materializing the condition.

· Good Faith in “Satisfaction Guaranteed” Promises

· Reasonable person standard for satisfaction (overcomes harsh implications of satisfaction guaranteed as a condition)

· Policy: What would the parties have wanted ex ante?

· Incentives: Induce efficient care in ensuring that the condition is satisfied.

· Risk allocation
a. DOVE v. ROSE ACRE FARMS (p.739) – if explicit condition of K is violated, substantial perf irrelevant – return promise doesn’t have to be fulfilled 
i. Impossibility is a defense – not for use by non-performing P’s to get damages

ii. Recharacterize as LD or unilateral K case ( same result

b. WAL-NOON CORP. v. HILL (p.743) – implied condition can be read into K, if breached, no recovery on explicit K terms (and no restitution if there is a K)
D. ANTICIPATORY REPUDATION R2K § 250-57, UCC §§ 2-609 - 611, 2-723
· R2K § 251 – if no express repudiation and harsh standard of implicit repudiation by impossibility not met – can ask for adequate assurance of performance
· If potential breacher can’t provide it, turns into explicit repudiation ( victim can cancel K, mitigate, and sue for damages ( P won’t have to sit and wait
· BUT, if still some chance of perf, D can make false assurance w/ no intention of perf!  No consequences for false assurance ( no motivation to be honest

· ( 2 possibilities –(1) If P doesn’t get assurance and still waits, reduce damages for failure to mitigate ( P has incentive to get assurance; OR (2) If P gets assurance, greater liability on D ( D must pay all damages suffered by P based on assurance ( D has incentive to be honest
· Policy: 

· Mitigation = strict duties imposed on victim, who is in best position got reduce damages, and both parties would’ve wanted it

· Avoidance of wasteful reliance
a. HOCHSTER v. DE LA TOUR (p.863) – if D breached before start date of K, he breached additional implied K that P & D were engaged to e/o up until start date of K (analogy to marriage K) ( this breach is immediately actionable
i. P should be absolved of obligation and free to file suit after D has breached
ii. If D breached, he’s immediately subject to suit OR later subject to suit
iii. if P couldn’t sue until start date, he couldn’t seek employment in meantime after breach ( unfair uncertainty to breach victim, prevents mitigation
b. TAYLOR v. JOHNSTON (p.868) – if time period of K not yet passed, D didn’t make explicit repudiation and didn’t self-induce an inability to perform ( no anticipatory repudiation, P cannot collect
a. Absent explicit repudiation, higher burden placed on potential breach victim in case K might eventually be performed

E. WARRANTIES  UCC § 2-313 - 316
· How is buyer protected in case of non-conforming tender?

· Reject good (UCC § 2-601) / Revoke acceptance (UCC § 2-608) / Sue for breach of warranty (Express/Implied)/ Sue in torts for product liability
· Affirmation by seller which relates to the goods and becomes part of basis for the bargain creates an express warranty (UCC § 2-313(1)(a))

· Warranty vs. Puffing (UCC § 2-313(2)) (not easy but there is a distinction)
· Implied Warranty: Merchantability ((UCC § 2-314) – very pro-buyer)
· Art. 2 coverage question: good or service?  Hard to distinguish

· What is merchantable? (UCC § 2-314(2) – Fitness for ordinary purpose)
· A “reasonable expectations” test

· Defect in design vs. defect in manufacturing

· Implied Warranty: Fitness for Particular Purpose (UCC § 2-315)

· Buyer does not need to expressly state the particular purpose, BUT

· Seller must have reason to know of the particular purpose

· Disclaiming Implied Warranties (UCC § 2-316(3))
· Specific Language

· Merchantability: if in writing, must be conspicuous

· Fitness for particular purpose: must be in writing and conspicuous

· As easy as saying “as is” (UCC § 2-316(3)(a))

· Allowing examination (UCC § 2-316(3)(b))

· Magnuson-Moss Act § 108: seller can’t give express and disclaim implied
· Unconscionability 

· Disclaiming Express Warranties

· An affirmation of fact or description of goods that creates an express warranty under UCC § 2-313 CANNOT be disclaimed in the contract via an “as is” or disclaimer clause. [UCC § 2-313, cmt. 4]
· Limitation of Remedy (UCC § 2-719)

· K may limit remedy (2-719(1))

· If K remedy “fails it essential purpose,” victim can invoke Codes’ default remedies (2-719(2)) – does exclusion of consequential damages survive?

· Consumer K’s?  NO / Commercial K’s: YES (unless unconscionable)
· Unconscionability limits ability to exclude consequential damages (2-719(3))

· Repair or Replace Warranties: What if seller cannot repair?

· K-provided remedy fails its essential purpose

· Buyer can revoke (2-608), recover any of price paid, and seek damages (2-711)

· Buyer can cover (2-712)

· Buyer not entitled to replacement from Seller unless “repair or replace” + inability to repair + good faith = replace)

· Policy 
· Purposes: (1) Info. revelation (allows good sellers to distinguish themselves from bad sellers – good ones have good warranties), (2) Risk allocation

· Generally, parties should be free to give/disclaim warranties (freedom of K)

· UCC’s default warranties save transaction costs

· Constraints on sellers’s ability do disclaim warranties/limit remedies are justified to the extent that consumers are imperfectly rational

a. HENNINGSEN v. BLOOMFIELD MOTORS (p. 728) – freedom of K is not so immutable that there are no qualifications in the warranty area – if members of public generally have no other means of fulfilling specific need represented by the K ( no arms length negotiation, gross inequality of bargaining power ( hurts consumers, bad public policy
a. Disclaimer of warranty struck down presumed by ct to be substantively unconscionable b/c of inequality in terms and procedurally unconscionable b/c oligopoly of manufacturers and uniformity of their K’s 
b. MURRAY v. HOLIDAY RAMBLER (p.733) – where limited remedy fails of its essential purpose, limitation will be disregarded and ordinary UCC remedies will be available
