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Part I: Principles of Promissory Obligation

A. Grounds for Enforcing Promises

Introduction


Broad questions in the course:

· when is a contract enforceable? (Part I, Part IV)

· law less likely to intervene in “personal” areas, where altruism best left to social norms (eg, gift promises)

· if enforced, what is the remedy? How is the contract enforced?

· when is a contract formed? 

· what is the content of the promise? How does a court understand its terms? 

Default v. Immutable rules

· former can be contracted around, latter cannot

· because of transaction costs all contracts are incomplete – default rules are useful for efficiency – parties don’t have to write in every term

· normative reasons to create immutable rules – protection of parties inside or outside the contract.  Former –paternalism; latter - externalities.

Bailey v. West (1969)
· “Bascom’s Folly” horse case.

· West claims there was no contract, Bailey that one was “implied in law” (a “quasi contract”).  Ruling for West – Bailey a “volunteer”

· Factors: no previous dealings, no objective manifestation of assent, controversy over ownership known to Bailey.  All argue against enforcement.  Law prefers mutual assent to ex post restitution.  Bailey in better position to avoid the mess – law puts burden on him.

· incentives created: people in Bailey’s place will seek an explicit contract.

· opposite rule encourages willy-nilly one-way conferral of unwanted benefits

Why enforce promises?

· critical to functioning of economics; democratic freedom to contract; psychological comfort

ex ante v.  ex post effects: 
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· ex post – considerations of justice wrt parties before the court

· ex ante – considers the effect of the rule crafted on future parties in the same position

· it is often, ironically, the promisor who needs enforcement since otherwise, in the future, he would not be able to induce performance based on his promise

5 Theories of Contractual Obligation

· Will – the promisor wished it

· Reliance – promisee relied on promise

· Efficiency – encourages economic dealings

· Fairness – just to hold people to what they promise

· Consideration – attempt to distinguish enforceable promises from gift promises

Conclusion

· three sources of obligation and associated law (and typical damages)

· harm ( tort (reliance)

· promise( contract (expectation)

· benefit ( restitution (restitution)

· ex ante perspective: promise serves interest of promisor as well as promisee

· no formality requirement to contract law

· pros: reduces TCs

· cons: false positives, evidentiary problems, fraud problems, memory problems

· Bailey rule: absent a promise to pay, a benefit conferred does not lead to  enforcement in contract law.  In rare circumstances, liability can arise for a benefit, but the remedy is based on restitution.

· pros: incentive to enter into explicit contract, avoids conferral of unwanted benefits, evidentiary issues of assent.

· cons: if exception too narrow, can lose wanted transactions.

R2K


- §4: promise may be oral or written, or implied from conduct 

1. Consideration


Kirksey v. Kirksey
· brother in law promises sister Antillico place to live if she moves near him.  enforceable?

· court holds promise lacks consideration, despite detriment suffered in moving

Hamer v. Sidway

· promise of $5000 if nephew abstains from vices.

· Uncle argues there was not detriment, but courts don’t like to take parties actual valuations into account – here, there was an objective detriment in giving up freedom

Kirksey vis-à-vis Sidway

· detriment sister Antillico suffers is greater, but enforcement is not had because the detriment was not bargained for as it was in the Sidway case

Langer v. Superior Steel

· employer stops paying a pension giving in return for “loyalty”

· D relies on Kirksey, but court holds there was consideration as employer got benefit of employee not working for anyone else

Langer vis-à-vis Kirksey

· the consideration was arguably not bargained for in Langer either, but courts are more comfortable intervening in economic rather than familial situations.

Borgian v. Borgian

· woman signs away release of debt claim in return for another (small) release of taxes owed, claims she didn’t know what she was doing

· court holds there was consideration, but takes a subjective view (incorrect under R2K) of whether there was inducement, and holds the consideration was not bargained for.

Fortune Teller

· contract to “conjure” held unenforceable for lack of consideration as there was no benefit

Conclusion

· traditionally, consideration = 1) benefit to promisor, or 2) detriment to promisee
· In addition, the consideration must be bargained for, in fact, induced  (R2K 17, 71) by the promise (the “inducement test”)

· two requirements: 1) benefit/ detriment, 2) a bargain (test: mutual inducement under 71(2))

· Rule: only bargained for are enforceable

· pros: 

· distinguishes gift promises from commercial transactions, only enforcing the latter

· enforcement of gift promises is unwanted as it interferes with relationships best left to social norms

· saves enforcement costs by limiting the involvement of the courts in gift promises

· cons:

· denying legal enforcement limits autonomy of the promisor (may want to be able to make an enforceable gift promises, and have them be effective)

· Subjective v. Objective Tests

· magnitude of consideration – subjective test.  R2K §79.  No requirement of equivalence or mutuality.  Court leaves the valuations to the parties, so it is enough that the promisor found the consideration valuable enough to induce the promise

· exception: gross inadequacy.  Eg, fortune teller case – perhaps better for that to be resolved using fraud or duress, however.
· inducement – objective test.  R2K §71, cmt. (b).  Law concerns with objective manifestations rather than subjective mental states

· Eg, Borgian decided wrongly.  

· Hard cases

· Mixed Motives - Limits of the ‘bargained for’ / ‘inducement test’: “The fact that what is bargained for does not of itself induce the making of a promise does not prevent it from being consideration for the promise.” [R2K § 81(1)].  Eg, may have been multiple motives in Langer, but still enforceable.

· Difficult distinction: Bargain vs. ‘Gift promise + condition.’
· The inducement test can be helpful here. Examples: (1) The desire that Willie avoid drinking and gambling induced the Uncle’s promise. (2) but in “I’ll give you $100 to cross the street” the thought of him crossing of the street didn’t induce the promise
R2K

· § 17 – requires a bargain

· § 71 – requirement of a bargained for consideration

· cmt. (b) – objective test for inducement

· § 79 – if consideration meant, no additional requirement of mutuality or equivalence in values exchanged.

· cmt. (c) – parties left to determine own values

· cmt. (d) – pretended exchange – nominal consideration does not satisfy §71

· cmt. (e) – gross inadequacy does not defeat consideration, but relevant in application of fraud/ duress, unconscionability
· §81 – existence of mixed motives does not defeat consideration 

2. Formality


Functions of Formality

· “channeling purpose” – represents a decision to put promise in the legal sphere, make it enforceable

· “cautionary purpose” – gives parties fair warning

· “evidentiary purpose” – makes it easier to prove promise made, and what its terms were

Two types of formality: seal/ writing, nominal consideration

Thomas v. Thomas

· contract between widow and executors, who give her a house for a $1 rent

· court holds that the rent/ upkeep are valid considerations

· however, there was no inducement in this case

· § 81 allows for enforcement even when there is no inducement, or mixed motives. 

In re Greene

· written contract of bankrupt to give up house, etc., for nominal considerations.

· nominal consideration held not to be enough, despite obvious intention to be bound

Greene vis-à-vis Thomas

· inconsistency probably due to normative appeal of enforcement in Thomas case

Conclusion

· can a writing/ seal substitute for consideration?

· under UCC, no.  §2-203.

· Under restatement, generally no.  Exceptions in §95(1).

· in some states, a writing can work.

· Formality in often needed in addition to consideration.  See the Statute of Frauds.

· There is a conclusive presumption that the parties do not intend to be bound in the absence of consideration

· a reversal of the old rule that a seal was a conclusive presumption that the parties intended to bound.

3. Reliance


Rickets v. Scothorn

· grandfather promises $2000, granddaughter quits job.  There is a detriment, but no consideration as it wasn’t bargained for.  Nonetheless the promise is enforced on an estoppel/reliance theory

· Rmk: result would be different today in Kirksey, enforcement had on a reliance theory

Feinberg v. Pfeiffer

· promise of pension, then renege.  No traditional consideration, but enforced on based on promissory estoppel

· three hypos:

· pension promised, then employee retires

· enforcement based on reliance.  Feinberg

· Employee retires, then pension promised.

· no CN.  Gift promise.

· employee retires, then pension promised with non-compete condition

· consideration. Cf. Langer

Promissory Estoppel – R2K § 90
· definition:  When A makes a “representation,” on which B relies, and the reliance will be lost unless the representation is valid, A is bound not to undermine his own representation.

· requirements of R2K §90:

· (1) promissory estoppel

· promisor “reasonably expects” promise may induce reliance

· it does induce reliance
· injustice can only be avoided through enforcement

· (2) charitable subscriptions automatically binding
· Remedy: “limited as justice requires”
· difference between promissory and equitable estoppel
· Equitable estoppel traditionally applied only to misrepresentation as to existing facts.

· Statement on which promissory estoppel operates is not a representation as to existing facts but a promise as to the future.  Often, it is not a misrepresentation at all as the intention at the time was to fulfill the promise. 

· Promissory estoppel expands equitable estoppel to promises
· Equitable estoppel only operates as a defense or a shield.  Promissory estoppel can be used as a sword, i.e., a cause of action.
Allegheny College Case

· charitable subscription held enforceable based on fact that getting your name on the scholarship suffices as consideration

Positive v. Negative Damages

· positive – promised based v. negative – harm that was done

· Eg: Feinberg.  Positive = pension due.  Negative = loss of  pay for years she would’ve worked, if she would’ve worked, minus $200 she did get.

4. Benefit (outside of K law – unjust enrichment/ restitution)

Mills v. Wyman

· P provides medical services, father agrees to pay, then reneges.  No consideration as there was no inducement.  Court declines to enforce

· exceptions

· restitution available in case of medical exigency (Restitution §116)

· when first promise unenforceable for technical reasons – discharged in bankruptcy, statute of limitations – second promise is enforceable since there was a quid pro quo once.

Webb v. McGowan

· Webb cripples self to save McGowan from imminent harm.  Promised enforced, but using moral obligation as consideration – restitution a better theory, perhaps.

McGowan vis-à-vis Wyman

· not consistent. in both cases, there was no ability to consent ex ante, should enforce.

Conclusion
· under R2K § 86, for enforceability based on benefit, we need

· benefit conferred
· ex post promise
· unjust enrichment (not a gift)

· inability to consent ex ante

· last element insures the benefit was wanted, and the promise thus serves a evidentiary role that promise was indeed wanted.  See §86, cmt. (b).
· R2K §82/83 – promises to pay past indebtedness ex post-statute of lim. or bankruptcy binding on benefit theory
· two meanings of restitution/ quantum meruit

· as a basis of liability 

· as a measure of damages

· Why wasn’t promise made before conferral of the benefit?

· in case where there are low TCs, parties could have contracted, so we will not enforce ( encourage explicit contracting (cf. Bascom’s Folly)
· when there are high TCs, parties can’t contract

· the ex post, promise, then, is evidence that they would have contracted if they were able

· Justice v. Incentives


· here, both argue for enforcement.  Ex post justice creates sympathy for wronged party, and absent enforcement, ex ante, the party would not confer what was evidently a wanted benefit, and so, too, the promisor will be harmed.
· Remedies under §86 – “binding to the extent necessary to prevent injustice”
· Benefit = liquidated sum ( promise is not enforced beyond the amount of the benefit.

· Benefit ≠ liquidated sum
( promise to pay the value is binding if this sum is not disproportionate to the benefit.
B. Limits on Promissory Obligation

1. Adequacy of Values Exchanged


Friege v. Boehm

· contract to forbear on bastardy claim in exchange for support.  Turns out claim was unfounded as he was not the father.  Contract held enforceable, as threat was credible at the time of the contract

· basic test is subjective – did parties themselves believe the threat was good, tampered by an objective limit excluding completely bogus claims

Test under R2K § 74 – when is surrendering a claim (later proved to be invalid) CN?
· Policies encourage settlement of claims, allow two ways for dropping them to be consideration, even if later proved invalid.  Still binding if:
· (a) objective test – “claim or defense is in fact doubtful because of uncertainty as to the facts of the law”

· (b) subjective test – “the forbearing or surrendering party believes the claim…”

· Translation:  subjective honesty is enough, but if claim is objectively bogus, this will serve as evidence subjectively honesty was lacking
· Incentives: good for promisor, since if threat possibly true, wants to be able to contract out of it
Batsakis v. Demotsis

· Can $25 be consideration for $2000? Court holds yes.

· Affirms Rule in §79 that courts will not generally inquire into the adequacy of consideration.  

· If held not enforceable, would hurt promisor, who may really have needed the $25 at the time (here, occupied Greece)

Apfel v. Prudential-Bache

· Prudential claims idea contracted for is not really novel, therefore not consideration, a fact belied since they paid for it for two years.  Contract enforced.

Conclusion

· R2K § 79 – adequacy of values not required.  CN not doctrine to remedy one-sided deals.

· gross inadequacy does not negate consideration, but may serve as evidence/ trigger for other doctrines: duress, fraud, mistake, unconscionability, etc.
· Policy
· Ex Post, courts may think non-enforcement helps the promisor (by holding CN inadequate), but ex ante, there will be no deal, and so both parties lose.
2. Mutuality


Rehm-Zeiher v. F.G. Walker

· contract for buyer to buy from seller, but could stop for any unforeseen reason.  Court holds contract unenforceable for lack of mutuality

· Court here clearly wrong – barring stupidity (the stupidity test) the parties meant to enter into a requirements contract: buyer doesn’t have to buy, but if he does, he has to buy from the seller at a specified price.
· Parties intended to allocate risk  of market fluctuations to the seller, whose better positioned to handle it.  Buyer gets stability of price, option to decide how much to buy, and seller gets a higher price, exclusivity requirement.
· Ex ante effect of the court’s ruling is to render the parties unable to enter into requirements contacts, force inefficient sale-by-sale transactions.  Less pie.

McMichael v. Price

· another requirements contract, where buyer will purchase all the sand the seller can sell to the buyer.  Argument is that there is a lack of mutuality as seller could simply not sell any sand, and so has a “free way out.”  Court enforces, based on fact that seller has experienced, parties anticipated substantial amount of sand would be sold
· Right result, wrong reasoning – contract should be enforced regardless, as the exclusivity is a valid consideration.

Wood v. Lucy

· Deal for Wood to be the exclusive dealer of Lucy’s designs, Lucy gets 50% of sales

· Argument for lack of mutuality as Wood could simply not sell any clothes, and Lucy would be out of luck.  Cardozo enforces, finding an implied condition of good faith that Wood will market the items as best he can.
Omni Group v. Seattle-First National

· claim that feasibility report be “satisfactory” to buyer created a lack of mutuality rejected, again reading an implied claim of good faith – buyer can’t just reject anything, doesn’t have a free way out (R2K §288 – objective test of satisfaction)
Conclusion

· old rule: “lack of mutuality” – a “free way out” voids K for lack of CN

· courts no longer nervous about asymmetry, “lack of mutuality”
· any small limitation of discretion suffices, including good faith under UCC §1-203, R2K §205
· The “stupidity test” – if it was bargained for, there is likely CN.  Just imply good faith conditions.
· UCC § 2-306 places implied conditions on requirements/ output contracts (nothing “unreasonable disproportionate” to expectations) and implied “best efforts” in exclusive dealing.
· R2K §77 – Illusory contracts

· §228 – satisfaction of the obligor as a condition.  
· Objective test - whether a reasonable person would be satisfied with the results.

· Fact that the parties bargained for the K most important.

3. Pre-Existing Duty and Modification Doctrine

a. General


?: When does a preexisting duty to do X prevent X from being used as consideration?


Mail Hypo

· Jill offers $500 to mailman to ensure her mail is delivered early.  Enforceable?

· bargain struck, but unfair to other customers, leads to inequity

Sources of Duty: 1) Law, 2) K with 3rd Party, 3) K with same party (K modification)

· should the source of the duty matter?

· yes - it may affect policy considerations/ externalities
Gray v. Martino

· cop offered extra money to catch thief.  Source of previous obligation – law.  Good policy reasons not to enforce – leads to inequity, poor getting worse policing

· If does so on spare time, same effect through fatigue

McDevitt v. Stokes

· jockey offered $1000 by owner if he wins the race.

· as it cop case, consideration exists but cases are distinguishable

· no negative externality (3rd parties not hurt) in this case, only a positive one, inducing more practice, etc. 

· Court wrong not to enforce.

DeCicco v. Schweitzer

· father promises an annuity to daughter to induce a marriage

· here, contract enforced.  No externality, but maybe bad for courts to interfere in familial relationships.
Conclusion

· Doctrinal rule: §73 performance of legal duty which is neither doubtful nor the subject of honest dispute not CN.

· BUT: Often a big difference between a duty to do X and actually doing X, or doing it better (cf. jockey case)

· ( CN exists.  Why else would these parties make the promises?  Only real concern should be public policy or negative externalities.

b. Modification 

?: when (if ever) should the pre-existing duty rule bar a K modification?


Levine v. Blumenthal

· tenant and landlord agree to reduced rent.  Landlord then sues for full amount.

· court doesn’t enforce as no “fresh” consideration, holding bankruptcy exception doesn’t apply, but why would the landlord agree if there was no threat of bankruptcy (the stupidity test)?  

Kelsey Hayes v. Galteco

· KH suppler of brake parts, Galteco the producer.  Galteco not doing well, threatens to stop performance, KH, under obligation to Ford, agrees to price increase.  Court holds modification made under duress, and so not enforceable

· Ex ante, this rule will hurt KH – knowing a modification isn’t enforceable, Galteco will simply go out of business if their threat was credible.

Alaska Packers’ Assoc. v. Domencio

· fishermen demand modification while on trip, which supervisor aggress to – no other alternative

· threat of stopping performance here is likely a bluff – ex ante, if parties knew modification was unenforceable, probably would’ve performed anyway

Angel v. Murray

· Garbage collector asks for more money in light of more homes, Newport agrees.  Court enforces the modification

· Possibly a credible threat of breach here – else why would the city agree to the modification? 

· Credibility should be a necessary, but not sufficient condition for enforceability

Douthwright v. Northeast Corridor Foundations

· accord and satisfaction – on disputed debt, debtor can offer some of the amount, and if accepted, clears the debt.

· rule encourages extra-judicial settlement

Conclusion

· Under UCC 2-209(1),  modification requires only good faith, not separate consideration
· In R2K 89, modification must be “fair and equitable in view of circumstances not anticipated” 
· no strict pre-existing duty rule for K modifications anymore
· for duress, R2K 175: if “no reasonable alternatives” due to improper threat ( not enforced 

· Modification of debt (no good reason to have separate doctrine for these modifications, but it exists)

· Equivalent of preexisting duty rule

· Accord and satisfaction – UCC 3-311

· Perspective of threatened party – traditional focus
· Questions of duress and coercion

· Traditional focus of courts: “no reasonable alternative” or “fair and equitable”

· Perspective of Threatening Party

· “good faith” test of UCC §209

· “circumstances not anticipated”
· The credibility test
Part II: Remedies for Breach of Contract

A. The Expectation Measure of Damages

Introduction to Remedies

Available Remedies

· Money Damages

· Three Measures: Expectation Damages (ED), Reliance Damages (RelD), Restitution Damages (ResD) (R2K §344)

· Stipulated or Liquidated Damages

· Specific Performance - R2K §359
· R2K § 347; UCC § 1-106 [Rev. § 1-305] – Injured party has right to ED.
· R2K § 349/ 373 – Injured party can elect RelD/ ResD instead of ED.

Hawkins v. McGee

· botched hand surgery after guarantee of “perfect results.” Three hands: before, perfect, scarred.

· ResD = return of money paid, RelD = (before-scarred) + pain and suffering + restitution;  ED = perfect – scarred.  Court uses expectation, cf. Sullivan, where court uses reliance (as it was a tort)

Restitution v. Reliance v. Expectation (examples)

· Value of good to buyer = 200, Cost of good to seller = 100, Contract price =150 (not yet paid)

· Case I – Buyer breaches before seller expends any production cost.

· Expectation = 50 , restitution = reliance = 0

· Case II - Buyer breaches after seller sunk 20

· Expectation = 50+20 = 70, Reliance =20, Restitution = 0

· Case III - Buyer breaches after buying from another seller for 125. Seller sunk nothing

· Expectation = 50, Reliance = 0, Restitution = 25 (based on benefit to breaching party – his “unjust enrichment”)

· Case IV - Partial delivery that costs seller 50, seller realizes own cost is 175.  Then for some reason buyer breaches.

· Expectation = 25 (because 50 sunk, and expected loss was –25, to 25 returns seller to expected loss, i.e., -50 + 25 = -25), Reliance = 50, Restitution = value of partial delivery to buyer.

Menzel v. List Hypo

· Menzels buy painting for $150, stolen, Perls buy for $2,800 later, sell to List for $4,000. List sued by Menzels, loses, pays $2000. List in turn sues the Perls, wins.  Market value = $22,500

· What should Perls pay List?
· ResD:  To take away the benefit (the “unjust enrichment”) obtained by the breaching party.  = $4,000. (benefit to Perls)
· RelD:  To place the breach victim in the situation that he would have been absent the contract.  = $4,000 (List paid) + $2,000 (Menzel’s litigation costs) + List’s litigation costs.
· ED:  To place the breach victim in the situation that he would have been in had the contract been performed.  = $22,500 + $2,000 (Menzel’s litigation costs) + List’s litigation costs. 

Economic Rationale of Remedies

Do Remedies have an effect on parties behavior?



· If TC = 0:

· Remedies have no effect on the performance / breach decision ( no effect on the size of the K pie.

· Remedies have no effect on the division of the K pie.

· If High TC:

· ED ensures efficient breach ( maximizes the size of the K pie.

· Not only is the K pie bigger, but also each party gets a bigger slice.
· Rmk: The stated implications for the division of the K pie critically depend on the assumption that the ex post effects (performance, breach, renegotiation) are rationally priced ex ante.

Example (Result: Damages affect neither the size nor the division of the surplus if TC=0)

· Value of goods to buyer = 200, Cost of goods to seller = 100 50% of time, 300 50% of time.  K price of 150 paid.

· Under ED 

· If Low cost

· Buyer’s gain =200

· Seller’s cost = 100

· High cost (breach under ED)

· Buyer’s gain = 200 (through damages)

· Seller’s cost = 200 (paid to buyer)

· Averages (given low cost performance, high cost breach)

· Buyer’s expected ex post value= 200

· Seller’s cost expected cost  = 150 

· Ex ante negotiation (RP = reservation price)

· Buyer’s RP = 200

· Seller’s RP = 150

· K price = 175 (eg)

· Buyer’s ex ante payoff = 25

· Seller’s ex ante payoff = 25

· Under specific performance

· Low cost

· Buyer gain = 200

· Seller cost = 100

· High cost (Renegotiation)

· Buyer’s RP=200, Seller’s RP = 300.  Outcome: seller breaches and pays, say, 250 to buyer

· Buyer’s gain = 250

· Seller’s cost =250

· Averages

· Buyer’s expected gain = 225

· Seller’s expected cost = 175

· Ex ante negotiation

· Buyer’s RP = 225

· Seller’s RP = 175

· K price = 200 (eg)

· Ex ante payoffs = 25 each

Justifying ED

· ED is the only measure that will ensure breach iff breach is efficient

· Eg, K price = 150;  Buyer’s valuation = 200; Seller’s Valuation = 100. 150 paid up front.

· As performance costs 100 to seller, any damages greater than 100 induces performance.

· What if cost of performance changes?

· C = 50; damages = 30; would lead to inefficient breach; 

· C = 150; Damages = 100 would lead to inefficient breach;  ED would lead to efficient performance.

· C = 300; damages = 500 would lead to inefficient performance;  ED would lead to efficient breach.

-    The effect of non-ED remedies is to reduce the contracting surplus, as other   

      damages will lead either to inefficient performance (too high) or inefficient         

      breach (too low)

-    Specific performance doesn’t help the buyer, as everyone knows they must perform    

     even if it’s inefficient. Then K price will go up due to uncertainty.


Sample ED problem

· Value to buyer = 200, Value to seller = 100, K price paid upfront.  Seller then approached by Buyer 2 who offers 250

· ED = 200

· If renegotiation is impossible

· If damages = ED, seller will breach to sell to buyer 2.  Efficient breach.

· If damages = 300, seller will not breach.  inefficient performance

· Ex post, is buyer is indifferent as to damages

· Ex ante, the buyer prefers ED because higher damages will lead the seller to up the price.

· If renegotiation is easy

· If damages = ED, seller will breach and sell to buyer two

· If damages = 300, seller will renegotiate with buyer for release.  Buyer’s RP = 200, Seller’s RP = 250.

· Ex post, buyer is better off with damages = 300

· Ex ante, buyer is indifferent as to remedy.

1. ‘Cost of Completion’ versus ‘Diminution in Value’

Questions: 

· Is there subjective value involved?

· What did the parties want? What was the purpose of the K – to gain market value [DiV] vs. to secure a physical result [CoC]?

Peevyhouse v. Garland

· Lease of land for oil drilling, contract had specific restoration clause.  CoC = $30,000, DiV = $500.

· Court applies illogical “economic waste” test, also claims term was “incidental,” which ignores the fact that reclamation in contract, bargained for, and the contract the best tracker of the parties valuation

American Standard, Inc. v. Schectman

· Commercial property not graded properly, CoC =$90K, DiV = $3K.  Court awards CoC

· Inconsistent with Peevyhouse.  If anything, Peevyhouse offers a case where there much more likely to be subjective valuations

Rmk: CoC is always greater than or equal to DiV

· Eg, house in bad condition.  Costs 10 to put it in good condition, so CoC =10.

· If potential buyer’s valuation of the difference is greater than the market (say, 15), he’ll pay 10 to repair it.   Thus, DiV  is the same as the cost of completion, CoC =10 = DiV.

· If the buyer’s valuation of a “good house is less, than the DiV < 10, while the cost of completion is 10.  Case where DiV < CoC.

Rivers v. Deane

· faulty construction of addition.  CoC awarded. Little consistency in law.

Jacobs & Young v. Kent

· Reading Pipe case.  CoC = very high, DiV = small

· Cardozo crafts infamous economic waste test.  No waste no matter what court does – if orders specific performance ( renegotiations;  if orders damages ( won’t be used to replace pipe unless Kent has high subjective value

· Awarding CoC may have positive ex ante effect of increasing care if building (which would, however, increase the K price)

Conclusion

· In theory, the legal choice between CoC and DiV is a default rule.

· In practice, it is not so easy to opt out of the default? Courts do not always respect explicit contractual provisions.


· The “economic waste” test makes no sense: 

· Protecting subjective value is not waste.

· If subjective value is not high, then breach victim would not spend the money on repair, and so no waste will occur.

· Test: R2K § 348(2) – Plaintiff can choose so long as CoC  not “clearly disproportionate" to DiV.
· Rough guidelines: Courts are more likely to award CoC when:
· The breach victim is likely to hire substitute performance.

· CoC is not disproportionate to DiV.

· The breaching party behaved badly.

· Significant breach.
· substantial performance ( more likely DiV
· There is a specific term in the contract.

· Policy recognizing the importance of the physical, as opposed to financial, result. 
· Real test should be what the parties wanted – eg, did the inclusion of the pipe term represent a high subjective valuation of Reading pipe (and so should be respected and CoC awarded), or did it just mean “good pipe” (in which case DiV is fine)
2. The Expectation Measure under the UCC

Breach by Buyer/ Seller’s Remedies

· Make-whole damages [§ 1-305] - general principle

· specifically: lost profit [§ 2-708(1)] in “lost volume” case
· Resale damages [§§ 2-703(d), 2-706(1)].

· K-M damages [§ 2-708(1)] (“Hypothetical Resale”)

· Seller’s Choice

· Seller can choose whether or not to resell [UCC § 2-703]:

· 1) If Seller resells in good faith, she will get Resale damages (even when they exceed K-M) (see American Medical)

· 2) If Seller does not resell, she can get K-M damages.

· 3) If the Seller would not be able to re-sell (eg, tailor-made good), or good perished despite reasonable effort to re-sell, seller can get K price.  R2K §2-709.

· 4) In “lost volume,” case (or if K-M otherwise inadequate to make-whole), can get lost profit – the expectation measure.
· Resale / K-M damages v. Make-whole damages:

· When Resale / K-M < Make-whole damages (are inadequate), Seller can get Make-whole damages / Lost Profit. [UCC § 2-708(2)] – eg, “lost volume” case

· Question: When Resale / K-M > Make-whole damages, can § 1-305 limit recovery to Make-whole damages?

· courts disagree.  Nobs v. Koppers does so, conforming to general expectation philosophy of 1-305.

· Secrecy interest

· parties may prefer objective measures, such as K-M differential, to protect secrecy.  Thus setting expectation cap on K-M differential may be detrimental to the secrecy interest.
· Examples

· Neri v. Retail Marine – “lost volume” case.  Seller awarded lost profit despite resale, conforming to expectation

· Locks v. Wade – “lost volume” jukebox case.  Obviously, can’t claim lost volume when good is unique (eg, realty)

· Nobs v. Koppers – cumene contract, price drops precipitously.  K-M very large, much greater than expected profit (ED). Though rule §2-708 doesn’t envision this possibility court follow the general principle than expectation should be the measure.

· American Medical – forced resale after breach at foreclosure sale.  Resale damages awarded, though they exceed K-M, as Buyer knew of foreclosure danger if breached, and AM could not mitigate

Breach by Seller/ Buyer’s Remedies

· Make-whole damages [§ 1-305] – general principle

· Cover damages [§§ 2-711(a), 2-712].

· If Buyer covers, Cover damages = Make-whole damages.

· K-M damages [§ 2-713] (“Hypothetical Cover”).

· Buyer’s Choice

· Buyer can choose whether or not to cover [UCC §§ 2-711, 712(3)]:
· 1) If Buyer covers in good faith, she will get Cover damages (and cannot sue for K-M damages when K-M > Cover) [UCC §§ 2-713, cmt 5; 1-305]

· 2) If Buyer does not cover, she will get K-M damages. [2-713]
· 3) Specific Performance [2-716]
· K-M damages v. Make-whole damages

· Question: When Cover / K-M > Make-whole damages, can § 1-305 limit recovery to make-whole damages?

· secrecy concerns argue against this

· Secrecy Interest

· parties have both a “compensatory interest” (getting what they contracted for) and a “secrecy interest” (not revealing information in ex post judicial scrutiny) which is often ignored

· Courts power to impose caps on contract-market differential, limiting to lost profits, damages secrecy interests.  Allowing these inquires when restitution or contract-market claim, eliminates benefits of these measures wrt secrecy interest. Similarly with cover, if party allowed to inquire in opportunities to cover, etc.

· Solution: Allow parties to contract for objective damage measures that are free of ex post judicial scrutiny

· Examples

· McDonald Lettuce Hypo - $500 lettuce sale, breach.  Buyer covers for $700, will get $200 in damages.

· Say contract a middleman, who only gets $20 regardless of the price.  Hence ED < Cover.  Can the court limit damages to ED under 1-305?

· Under straight terms of UCC yes, but disagreement exists.

B. Limits on Expectation Damages

1. Mitigation of Damages


Conclusion

· Rules

· R2K § 350 (Avoidability) – basic principle of duty of mitigation for breach victim.  Applies to: Seller’s Remedies [2-704(2) (loss avoidance by seller), Resale], Buyer’s Remedies [§ 2-712 (Cover) [+ § 2-715(2)(a)] consequential damages].

· The Duty to Mitigate – Limits:

· Only 1) reasonable and 2) cost-effective mitigation is required. [legitimate business judgments are not a failure to mitigate.]

· The victim is not required to do something that the breacher could have just as easily done.

· Policy

· The mitigation requirement does not contradict the expectation principle of placing the breach victim in as good a position as he would have been had the contract been performed.  The breach victim does not lose from mitigating. 

· reasonable expenses in mitigating or attempt to mitigate covered in incidental/ consequential damages

· Effect of mitigation doctrine is to induce efficient behavior when possible.  Both parties would have wanted to include an economically maximizing requirement in the ex ante contract.

· In the employment context:

· Objective v. Subjective - Market vision v. Personal significance vision.

· K law is defining what jobs are equivalent. The law is shaping the type of society we live in, defining norms by saying some employment  “inferior”

Examples

· Rockingham County v. Luten Bridge – informed of a repudiation, contractor can’t keep building to rack up damages.  Damages thus measures from the point he was notified of the breach.
· Parker v. 20th Century Fox – employment contract.  Does refusing to take another role constitute a failure to mitigate?  Court holds role sufficiently different.  Really, the contract was take-or-pay option contract, Parker under no duty to mitigate at all – parties anticipated movie might not go forward.

2. Foreseeability


Conclusion

· Rules

· R2K § 351 – damages that party in breach could not foresee as a probable result when K was made are not awarded
· UCC § 2-715(2) – incidental/ consequential damages must be “reasonably incurred”/ “proximate result”
· Two Prongs

· The Actual Knowledge Rule.  [If breacher party aware of the circumstances at the time of contract, should be liable.]  

· The communication requirement [+ the timing of communication question]

· If no communication or late communication of special circumstances (so can’t be factored in to K price), breacher is excused.

· Beyond Actual Foresight

· if damages were objectively foreseeable but not actually foreseen, make breacher pay ( incentivizes due care.

· The “price” test – if damages are large compared to K price, quite likely they were not foreseeable. (not always true, but a factor)

· Policy: Why limit recovery to foreseeable damages?  Why not unforeseen as well?

· 1) Fairness: 
· Foreseeability as causation (if not foreseeable, didn’t really cause the harm).
· Preventing cross-subsidization (of high-harm buyers by low-harm buyers).

· 2) Incentives: An information-forcing default rule ( Tailored precautions (( maximize the K pie).

Examples

· Hadley v. Baxendale – carrier fails to deliver crankshaft on time, mill owner sues for lost profits from days of operation lost.  Court doesn’t award make-whole as shipper was not aware of the situation ( couldn’t foresee damages

· Ex ante analysis of shipper situation

· If no foreseeability limit ( shippers charge higher prices generally ( low cost buyer informs, releases from liability to get better price.

· Point: we get price tailoring under either rule, but foreseeability is more efficient and pie-maximizing since there is less communication (fewer high-cost buyers)

3. Uncertainty


Conclusion

· Rules

· R2K § 352 – damages not enforceable if can’t be established with reasonable certainty
· UCC § 1-106, cmt 1: Damages need not be calculable with mathematical accuracy.

· High level of uncertainty ( D = 0. 

· Explicit rationale: Evidentiary difficulties. – The court will get it wrong, waste a lot of effort in finding out.

· Response 1: Why is 0 better than the court’s best guess?
· Response 2: Wrong ex post, but right ex ante.

· Policy: The real policy concerns behind the certainty doctrine

· Avoidability/ Mitigation: Could the lost profits be avoided? 

· Causation: Did the breach actually cause the lost profits?


Examples

· Kenford v. Erie County – contract to build a stadium breached.  Evidence about future profitability excluded as speculative, no damages awarded on it.  Court concerned about high evidentiary cost, but could just make a cheap educated guess (such “guessing could under mine the institutional image of the courts, though)

· Perma v. Singer – Perma contracted to market Singer’s patented anti-skid device, Singer breaches.  Speculative damages awarded.
· Kenford vis-à-vis Singer

· In former, damage was avoidable (Kenford could look somewhere else to build), the latter not.

· Exposes avoidability as an underlying policy concern behind uncertainty

· Hydraform case – damages not awarded based on uncertainty.  Real policy reason here is causation – bad business decision may be true cause of damages.

C. Reliance Damages

Conclusion

· Rule: R2K § 349 - gives victim option to elect RelD
· Reliance as a Basis for Liability v. Reliance as a Damage Measure

· Reliance-based liability can lead to an ED remedy. [See Feinberg ; but see R2K § 90 (the remedy can be limited as justice requires).]

· Bargain/Consideration-based liability can lead to Reliance Damages.[if breach victim so opts]
· When will the breach victim elect RelD (rather than ED)?

· When ED are too uncertain.

· When it is costly (including the cost of revealing sensitive information) to prove ED. 

· NOT when the K is a losing K: In losing K, victim can only get RelD – Loss = ED. [R2K § 349; UCC § 1-305 (actual damages cap)]

Examples

· Security Stove case – shipper informed that buyer needed stove for convention.  Shipment late, buyer sues for costs sunk in going to the convention.  RelD awarded.

· problem with ED here is that profits contemplated are hard to prove, uncertain.
· Does it matter when the costs are sunk?  Before v. after contract formed? 

· No. Only that the reliance of victim was foreseeable at time of contract.

· Eg, Reed case – hired to be leading man, reneges, studio can’t cover.  Much of reliance invested already when contract made, but what should matter is if Reed knew that the reliance was made when signed up – at that point, investments were spent but still viable.

· Losing K case.  Eg, K price = 150, Seller anticipated price = 100, but cost rises to 175.  Seller sinks 50, then buyer breaches.

· ED = 25 (expectation = -25, but since he’s sunk 50, gets 25)

· RelD = 50.  BUT Seller can only recover RelD – expected loss (under 349,,, UCC 1-305), if breacher can prove was a losing K.

· In general, ED = RelD – loss.  So in case of losing K, expectation caps RelD.

· Policy: contract allocates risk of price fluctuations, not right to shift to the buyer, encourages seller to keep costs down.

D. The Restitution Remedy

1. Restitution in Favor of the Breached Victim

Conclusion

· Rule: R2K § 373 - Victim can elect ResD
· R2K §371 – measure of restitution – amount the other party has been enriched
· When would the breach victim prefer termination + restitution over ED?

· When the market value of the victim’s (partial or full) performance has gone up.

· When the parties simply underestimated the cost/value of performance (see Oliver v. Campbell).

· Special Case: Losing Contract.  
· Loss is not deducted from ResD (unlike with RelD).

· What if the value of the breach victim’s performance exceeds the K price?

· Full performance: K price caps ResD.

· Partial performance: No cap. ResD can exceed the K price.

· R2K § 373(2) rule is problematic – incentivizes breaching party delaying to get smaller damages

· Lawyer-Client Contracts

· Special policy: To enable clients to discharge attorneys.

· Inconsistency across jurisdictions:

· ED [Wisconsin], ResD [New York] (not capped by K price), Max (ED, ResD) [Missouri], Min (ED, ResD) [California]

· California is strongest rule in support of the policy

Examples

· Oliver v. Campbell – attorney hired on $850 plus contingency, sinks $5000 into case before discharged.  

· Under R2K, attorney can get $5000 if partial performance, $850 if full performance.

2. Restitution in Favor of the Breaching Party


Conclusion

· Rules: R2K § 374 – breacher entitled to restitution
· ResD = (unpaid) K price – CoC.
· Other measures
· 1) benefit conferred as valued by the breach victim
· 2) market value of benefit
· normally, court picks the lower number.
· ResD to the breaching party satisfy the breach victim’s expectation interest (place the breach victim in as good a position as he would have been in had the K been performed).

· Policy Considerations:

· Make the breach victim whole, but not more than that. Prevent (unjust?) enrichment by the breach victim.

· Incentives for efficient termination.  Absent ResD, from the breaching party’s perspective the more she performed, the worse she is ( Incentive for premature breach.  

Examples

· Incomplete sale: K for delivery of 100 units at $1 per-unit. Seller delivers only 80 units, then breaches.

· Case I: Buyer already paid full $100 (assume buyer can cover at same price)

· Buyer should get $20 – the price of covering.

· Case II: Buyer has not paid anything (again, can cover).

· Buyer should pay $80 to the seller.  Needed to spend $20 to get the missing 20 units, and should pay $80 to be in same place

· Point: should still use same expectation principles, even if it means the breacher gets paid (as in Case II).

· Britten v. Turner – employee quits after 9 months on 1-year contract sues for partial salary

· If denied ResD to breacher, would induce inefficient performance (work the whole year), or perhaps premature termination.

E. Specific Performance


Conclusion

· Rules: R2K § 359, UCC § 2-716.

· In theory, damages are the rule and SP is the exception. SP will be awarded only when money damages are inadequate.

· In practice, SP are now awarded more liberally.

· often, courts liberally look to see what remedy is best instead of strictly interpreting inadequacy of damages

· When are money damages inadequate? 

· Thin market.

· Subjective value.

· Relationship specific (reliance) investment.

· The Uniqueness Test: When does something not have an adequate substitute?

· really a proxy for considerations above.

· Policy

· Each remedy entails certain costs

· SP: Supervision costs, renegotiation costs, risk of impasse.

· ED: Estimation costs; OR renegotiation costs, risk of impasse.

· Low-cost remedy should be chosen.

· ED is needed to ensure efficient performance / breach only when TC are high.

Personal Employment Contracts

· Rules: R2K § 367.

· No affirmative injunction in these cases (violates 13th)

· Negative injunction may be awarded.

· During K period: Negative injunction will be awarded based on an express or implied non-compete clause.

· Beyond K period: Negative injunction will be awarded based only on an express non-compete clause and even then sparingly.

· Policy

· Against Injunctions

· Involuntary servitude (13th Amendment).

· Protection of employee’s livelihood.

· Foster competition. [weaker when renegotiation is easy.]

· For Injunctions

· Protecting employers from unfair/illegal conduct.

· Protecting employer’s relationship-specific investments.

Examples

· Curtice brothers – SP awarded in tomato contract due to thin market

· NIPSCO case (coal) vis-à-vis Walgreen (competing pharmacy) – Posner awards SP in Walgreen and not NIPSCO as damages more difficult to calculate in Walgreen (loss of good faith, etc), and injunction easier to enforce/ less offensive to servitude (negative in Walgreen, positive in NIPSCO)

· ABC v. Wolf – breach of contract good-faith negotiation and non-compete period.  No SP (negative injunction) since outside of the scope of the contract term.  Problem – ABC contracted to be able to renegotiate or promote successor if failed – ex ante hurts Wolf as ABC will be unable to invest in him.

F. Liquidated Damages


Conclusion

· Rules

· old common law rule – penalty doctrine: LD not enforced if a “penalty” instead of an attempt at ED

· Reasonableness Test

· UCC § 2-718(1) / R2K § 356(1): “reasonable in the light of the anticipated or actual harm / loss.”

· reasonableness assessed ex ante or ex post – enforced if either is reasonable

· Uncertainty Test

· UCC § 2-718(1) / R2K § 356(1): “reasonable in light of…the difficulties of proof of loss.”

· makes sense as parties want LD in uncertain situations

· Policy: LD – Good / Penalty Doctrine (don’t enforce LD if seem a penalty as opposed to a proxy for ED) – Bad 

· LD save litigation costs.

· LD protect the parties’ secrecy interests.

· The Penalty Doctrine might discourage efficient mitigation (if the mitigation doctrine doesn’t work well).

· Parties can insure for any compensation independently. Why prohibit tying of the insurance with the main K? 

· Contract law doctrine already has process constraints securing that the content of the promise is fair and not unconscionable. (eg, fraud, duress, unconscionability)

· If excessive stipulated damages are struck down, why not under-compensatory damages as well?

Examples

· Southwest Engineering Co. – LD enforced even though no damage actually incurred from late completion, as were reasonable ex ante and meant to induce on-time completion

· United Airlines v. Austin Travel – court doesn’t even check actual damages, just that LD aren’t “grossly disproportionate”
· Leeber – court enforces LD unless they are “unconscionable.”  Lowers legal costs, encourages quick mitigation

Part III. Contract Formation

A. Mutual Assent

Rmk: for K to be valid need: (1) basis for enforcement (consideration, etc.), (2) mutual assent (the “meeting of the minds”)

1. The Objective Test of Assent


Rules
· The Objective Test – Manifestation of Assent - R2K §§ 17-20
· R2K §19 – assent determined by objective manifestations of assent 
· 19(2) – conduct of party must give other party reason to infer that he assents
· 19(3) – a party may manifest assent even though he doesn’t in fact assent
· Misunderstanding – R2K §20, 201 – The Blame Test
· What happens if the expression says X, and both parties intend Y? 

· The subjective meaning, Y, applies. [R2K § 201(1)] 

· What happens if the parties attach different meanings to a single set of objective circumstances/words?

· If no party can be “blamed” – No K. [R2K § 20(1)(a)]

· If both parties can be “blamed” – No K. [R2K § 20(1)(b)]

· If A can be “blamed” (knew of the other party’s meaning or should have known it) and B is “innocent” – a K is formed with B’s meaning. [R2K §§ 20(2), 201(2)]

· Could there be a truly subjective test of assent?

· No way for the court to directly ascertain intention

· Subjective intent will necessarily be ascertained through objective means, e.g., evidence or testimony about the parties’ intent.

· Actual difference between subjective and objective tests: Evidence or testimony about intent, as opposed to evidence or testimony about manifestation of intent, is irrelevant under the objective test.

· Eg, the fact that Zehmer told his wife he was joking is admissible with subjective test, but not in objective test

Policy Behind the Objective Test

· Certainty – more litigation, uncertainty if “I didn’t mean it” as a defense

· Prevents opportunism, gives incentive to be clear

· Protecting reliance. (justified by objective manifestation)

· Inducing mutually beneficial transactions

· Absent subjective intent the contract might not be mutually beneficial

· However, the objective test induces clarity, and thus reduces bargaining costs.

· Reducing litigation costs: Saving the costs of trying to ascertain subjective intent.

· The objective test and the “reasonable” person standard afforded courts greater control over contracts.

· The court gets to decide what is “reasonable”


Examples

· Lucy v. Zehmer – dispute over whether K was a “joke.”  Court rules it’s binding because of objective test.  Hypos:

· If Lucy knew Zehmer was joking ( no K, as both parties have reason to know of mistake (neither “innocent”)

· If Zehmer was drunk ( no K, as Lucy has reason to know of mistake (Lucy no longer “innocent”)

· “Peerless” case

· if neither party to blame for the misunderstanding ( no K [R2K §20]

2. What Is an Offer?


Questions

· When a communication an offer, or just an invitation to deal?

· R2K §24 – an offer iff confers power to conclude the bargain


Conclusion

· Key question: Does the communication exhibit a manifestation of willingness to be bound?  Justify the other party in thinking his assent completes the deal?

· R2K §24

· R2K §29 – offer may be addressed to group, key is who is was objectively directed at

· R2K §26: If any further manifestation of assent required to complete the deal ( not an offer

· Role of definiteness 

· Sometimes definiteness is an independent requirement: R2K § 33(1) (no offer unless the terms reasonably certain, provide a basis for determining breach and remedy)

· More commonly definiteness acts as evidence of willingness to be bound: Cmt. (a) to R2K § 33(1); UCC § 2-204(3)

· Limited Stock (may be interpreted as:)

· No offer (if communicating to more than one buyer, often indication of no power to complete the deal)

· Conditional offer (the condition: “until the stock is exhausted”)

· Grocery Store Display

· England: Not an offer. [Offer – When customer takes goods to cashier.]

· U.S.: Possibly an offer. Creates “duty to serve” (= sellers are not free to refuse to sell something that is in their inventory), renders the issue moot.

· General Rule: Advertisement ≠ Offer.  Policy reasons:

· Limited stock argument.

· Uncertainty: long time between ad and shop. 

· Chill advertising.

· Exception: When the advertisement is “clear, definite, and explicit, and leaves nothing open for negotiation.” [Lefkowitz]

Examples

· Lonergan case – presence of other buyers (“act fast”) used as evidence that there was no offer

· Nebraska Seed – indefiniteness (“I want X per unit”) evidence that there was no offer

· PepsiCo case – ad not an offer, distinguishes Lefkowitz as narrow exception.

· real reason for Lefkowitz is public policy against “bait and switch” ads.  Perhaps better regulated through legislation.

3. Termination of an Offer


Conclusion

· Rules: When does an offer terminate? R2K §36
· 1) A rejection or counter -offer by the offeree [R2K §§ 36(1)(a), 38, 39, 40]

· When is a communication a counter-offer vs. request for clarification?

· Test: A communication is a counter-offer if and only if it can be accepted, grants power to complete bargain

· 2) Lapse of time [R2K §§ 36(1)(b), 41]

· Reasonable time if none specified [R2K § 41]

· 3) Revocation by the offeror [R2K § 36(1)(c)]

· An offer can be revoked at any time before acceptance (not the case when there’s reliance)

· Offeree must learn of revocation before accepting the offer [R2K § 42]. Implied revocation (e.g., sale to 2nd buyer) suffices. [R2K § 43].  Objective Test.

· 4) Death or incapacity of the offeror or offeree [R2K § 36(1)(d)]

· Limits on the power to revoke an offer:

· 1) Offeror explicitly assumes a limit - firm offer / option contract [UCC § 2-205; R2K §§ 25, 87(1)]
· under UCC, a firm offer (a specified date) requires no CN to be binding [2-205]

· Under R2K, option contract does needs at least writing/ purported CN in order to be binding. [25, 87]
· 2) Reliance [R2K § 45, 87(2)]

· Limited power to revoke an offer is an example of precontractual liability.

· Policy:

· Why impose liability before a contract is concluded? 

· Protect reliance ( Encourage more people to enter into negotiations.

· Ex post a greater power to revoke an offer – 

· Benefits the offeror

· Hurts the offeree

· Ex ante the interests of the parties are more closely aligned –

· Offeror may want to relinquish the power to revoke in order to induce the offeree to consider the offer.

· Offeree may want to give the offeror the power to revoke in order to induce her to make the offer.

· Situations where parties want an option contracts / Firm offers 


Examples

· Dickenson v. Dodds – not enough that offeror merely changed his mind, but since offeree learned of the revocation, he cannot later accept.  Offer to “hold over until Friday” not a binding option contract for lack of consideration under R2K 87, thus offeror can revoke anytime before buyer accepts.

· UCC 2-205 gives opposite result in Dickenson – offer to held open is not revocable for lack of consideration

· General contractors relying on sub-contractors bids.  Seller revokes the bid before accepted, but after GC relies on it.  No contract, but is there promissory estoppel?  Old rule – Baird (and Hand) – is that there is no since there was no promise to keep offer open, no reliance.  Traynor, in Drennan, finds such a promise implied so there is reliance liability

· Ex post, sub hurt by the rule, but ex ante, the sub wants his offer to be relied on.  Hand’s rule limits how much GCs can rely on sub’s bids.

4. Acceptance


Conclusion

· UCC 2-206: invites acceptance in any medium reasonable under the circumstances
· 1) R2K § 63(a) – The Mailbox Rule:

· Binding as soon as posted. Or, more generally: If the offeree uses the medium invited by the offeror, binding as soon as it leaves the offeree’s possession, regardless of whether it reaches the offeror. 
· Compare:

· Acceptance – Effective when mailed [R2K § 63(a)].

· Revocation – Effective when received [R2K § 42].

· Policy justification for the Mailbox Rule:

· The rule protects the offeree; and

· Can be easily changed by the offeror, “master of the offer” – it is a default rule.

· Mailbox rule doesn’t apply to face-to-face communication (or phone)

· Email, Internet, Fax Communications

· UCITA reversed the Mailbox Rule: A contract is concluded upon receipt of acceptance. [UCITA §§ 203(4), 215(a)]

· Offeror need not be aware of the receipt. [UCITA § 102]

· 2) Silence as Acceptance
· General Rule: Silence/inaction does not generally constitute acceptance. [R2K § 69(1)]

· Exceptions:

· 1) Offeree takes the benefit, had reasonable opportunity to reject, and had reason to know that this was not a gift. [R2K § 69(1)(a)]

· 2) Offeror invites acceptance by silence, and offeree intends to accept by remaining silent. [R2K § 69(1)(b)]

· 3) Previous dealings [R2K § 69(1)(c)]

· 4) Exercise of Dominion: Offeree’s action is inconsistent with offeror’s ownership. [R2K § 69(2)]

· The Unordered Merchandise Problem

· Contract law failed to provide a solution, but consumer regulation passed to prevent it.

· Policy Considerations for the General Rule against acceptance by silence

· By specifying “acceptance by silence” the offeror violates the offeree’s autonomy / “freedom from contract.” 

· Acceptance by silence can lead to many costly rejections, and to sellers flooding consumers with unordered merchandise.

· Policy Considerations for the exceptions to the general rule

· Who is in the best position to prevent the contractual accident (the uncertainty about whether a contract was formed)?

· Protecting Offeror’s justified reliance when this reliance was induced by Offeree.

Examples

· Adams v. Lindsell – “mailbox rule” case.  Acceptance sent, and revocation had while acceptance in route.  Deviation from objective theory of assent, as contract occurs before manifestation of assent communicated.  Rule protects offeree, reasonable since offeror the master of the offer, can contract around it

· Rusell v. Texas – continued use of land an “exercise of dominion” over offered goods is acceptance.  Could use torts as alternate method of liability, but contract preferred

· Ammons v. Wilson – offeree silent, when in previous dealings, always responded affirmatively by shipping the goods.  Silence constituted acceptance based on previous dealings

· Austin v. Burge – unwanted newspaper sent.  Is reading the newspaper acceptance?  Could be said to be an exercise of dominion, especially if there’s objective evidence that you’re using it. 

5. Unilateral Contracts


Conclusion

· Three Cases:

· 1) Offeror invites acceptance by promise – typical offer/ acceptance

· 2) Offeror invites acceptance by performance - R2K § 45. The offeree by beginning performance creates an option contract:

· Offeree is not bound to complete performance.

· Offeror is bound conditional upon completion of performance by offeree.

· Eg, Carbolic Ball
· 3) Offeror invites acceptance by promise or performance - R2K § 62. The offeree by beginning performance concludes the contract:

· Offeree is bound to complete performance.

· Offeror is bound.

· Eg, Ever-Tite
· Notification of Acceptance – in type 2 and 3
· No notice is required [R2K § 54(1)], unless – 

· “the offer requests such a notification” [R2K § 54(1)] [A Default Rule]; or 
· the offeree “has reason to know that the offeror has no adequate means of learning of the performance with reasonable promptness and certainty…” [R2K § 54(2)]

· Policy reasons

· acceptance by performance a default rule – offeror could specify otherwise

· in cases like “lost dog,” inefficient for all searchers to notify they’ve accepted.

· ex post, rule hurts offeror as has no notification requirement to help him.  But ex ante, rule helps the offeror by allowing him to induce reliance.

Examples

· Carbolic Ball case – eg, of type 2.  By using ball, option contract created.  Not “mere puff.”  

· Other egs of type 2 – “lost dog” notification, “prove me wrong” cases

· Glover v. Jewish War Veterans – offeree must know of the offer before he can accept it.  


· Eg, if found dog, but didn’t know of reward offer, court offers no reward

· Ever-Tite – offer invited acceptance by promise or performance.  Loading of trucks constituted partial performance, creating a binding K.

B. “Contracts without Consent”

1. The "Battle of the Forms"


Situation: how to deal with inconsistent “boilerplate terms” on forms exchanged by parties?


Recall: Inquiry v. offer

· offer confers power to complete deal

· inquiry confers no such power, and doesn’t constitute a counter-offer (have to be careful in phrasing)

· Three ways to enter into a contract

· oral agreement

· written agreement

· through conduct

Two types of problems

· Prior to performance

· common law “mirror image” rule: a communication is a acceptance only if all of its terms match. R2K §59 – if don’t match, it is a counteroffer.

· Eg, Minneapolis v. Columbus – Seller offers 2000-5000. Buyer says “I accept 1200” (this is a counteroffer, not acceptance), then “OK, I accept 2000” (no K as his counteroffer took the Seller’s offer off the table)

· exception: “grumbling acceptance” – accept, but raise objection/ request for new terms. Allowed under R2K §61.
· Problem with mirror image rule – unnecessarily harsh.  Often parties wanted a K but terms differed in insignificant ways, or blindly used forms

· After performance

· common law principle – “last shot rule.”  Since the performance implied there was acceptance, the acceptance was that of the offer contained in the last form sent.

· Problems: arbitrary, induces gratuitous firing of forms

· UCC 2-207 solution

· Rule
· (1) acceptance with different terms still an acceptance unless the acceptance is made expressly conditional on those terms

· (2) additional terms become part of K between merchants unless

· offer limits acceptance to their terms

· they materially alter K

· objection to them has been given

· (3) conduct establishing K is sufficient in spite of contradicting writings.  In such a case, knock out ( gap fillers

· if in (3) Contract is implied through conduct though writings are insufficient

· K includes terms on which both forms agree

· when the additional terms are not material and the other party doesn’t object, they are incorporated into the K.  Last shot rule still applies to non-material terms. (2)
· But when terms are material and parties disagree ( knock out rule and gap-fillers apply

· Problems:


· gap-filler rules are pro-buyer in most respects

· seller’s attempt to contract around rule by expressly conditioning acceptance - “my terms and my terms only” but this hasn’t worked.     Textile v. ABHM

· court rules K entered into via 2-207(3), not 2-207(1), knocks out “mine and mine only” terms too

Conclusion

· common law: mirror image and last shot rules

· problems: arbitrary, harsh, encourage wasteful firing of forms

· UCC Knock out and gap-filling

· problems: gap-fillers unfair to seller, hard to contract around them.

· can lead to perverse results: eg, one form requires payment in 1 year, the other in 2.  Both get knocked out and payment must be immediate

· proposed revision: final order arbitration for disputed terms

Examples

· Leonard Pevar v. Evans – rejects Roth-Lith, which interpreted 2-207(1) as old “last-shot” rule.  Analysis:

· Situation 1: Oral Agreement followed by written confirmation

· operates as acceptance despite new terms.

· 2-207(1) applies, the new terms become part of the K between merchants only if they do not materially alter it.  2-207(2).

· Situation 2 – exchange of written documents with different terms

· Roth-Lith found a K under 2-207(1) in this situation, applied “last shot” rule.

· Court here holds that in this case there is no K through the writings, only a K through conduct, so the K formed through 2-207(3) ( knock out and gap fill.

· ABHM – Dispute over whether arbitration clause applies.  Analysis:
· first route to K under 2-207(1) – acceptance contains additional terms, but acceptance not expressly made conditional on those terms ( 2-207(2), K only includes those of different terms that are not material.

· second route under 2-207(1) – acceptance contains additional terms, and acceptance expressly made conditional to these terms ( no K.  K can be formed if new offeree “expressly assents” to the new terms.  Then the last shot terms do apply.  

· If no express acceptance but conduct ( 2-207(3)

· Third route under 2-207(3) – conduct manifests K exist despite forms ( 2-207(3)

· Liabili-T shirt 

· under common law, if movie theater has assign up, hard to know who fired the last shot, whose terms are good.

· under UCC, order unimportant.  both terms get knocked out and gaps filled unless:

· cashier doesn’t have authority to contract

· if shirt constitutes an offer under 2-207– might not be seen, etc.

· Revised UCC 2-207 – always use knock-out approach

2. “Shrinkwrap”, “Clickwrap”/ “Browsewrap”


Situation: Like battle of forms, but only one form.  Question is whether the form applies or not.


Conclusion

· Shrinkwrap

· Interpretation 1:  Seller’s form = Acceptance / Confirmation + Proposal for additional terms.  Did Buyer accept the additional terms by not returning the product? 

· Yes ( Seller’s terms control. (apply 2-207, but reach same conclusion as Hill – what most courts do. Expands acceptance by silence doctrine.)

· No ( Code’s gap-fillers control. (Klocek)

· Interpretation 2:  Seller’s acceptance is “expressly made conditional on assent to the additional…terms” (through the accept-or-return clause)( Seller’s acceptance is in fact a counter-offer. [And Seller as offeror can specify how this offer can be accepted. – ProCD, Hill]

· Did Buyer accept the counter-offer by not returning the product?

· Yes ( Seller’s terms control. [Hill]
· No ( No contract.

· How do we choose between Interpretation 1 or 2?

· What the seller told the buyer over the phone – did he say there would be additional terms, no K yet.

· Clickwrap ( Binding K as long as terms are reasonably accessible.

· Consumers are protected by the unconscionability doctrine.

Examples

· Hill v. Gateway – computer sold on phone, sent to consumer with additional terms.

· Interpretation of trial court is that K made over the phone, new terms constituted modification that was not accepted
· Easterbrook: doesn’t apply 207 (wrongly), rules shipment an offer (the vendor id the offeror), which invited acceptance by conduct
· Klocek v. Gateway – same facts as Hill (though only 5 days to return), opposite result.

· interpretation 1: the buyer is offeror, and seller accepted by shipping/ taking credit card number.  

· Thus, K formed already, and terms are additional terms under 2-207(1) (not a counter-offer, as Gateway did not inform customer that it’s acceptance was conditional), and so we go to 2-207(2), and P not a merchant, so terms do not apply.

· Spect v. Netscape – clickwrap terms not applied when user expected to scroll down the page follow series of links.  Terms did apply when user forced to click “yes, I accept.” before download.

· Policy concerns

· consumers should be put on notice that terms exist, but not reading them is no excuse.

· unconscionability provides protection from ridiculous terms.

· ex ante rule of Koleck that terms don’t apply leads to cross-subsidization of litigious buyers.  But likely seller’s would simply notify buyer over phone that there were additional terms – optimal solution.
3. Implied Contracts
Conclusion

· Rules

· implied in fact contract – mutual assent manifested through conduct.  Same legal effect as regular K.
· implied in law/ quasi contract (benefit)– no promise, express or implied, needed.  Simply that benefit conferred, and unjust not to compensate
· A contract will be implied in fact when
· 1) The receiving party knows that the other party expects something in return; and it is perfectly easy (for the receiving party) to notify if services are not wanted, but it did not.

· 2) Conduct manifests a contract and intent to enter into one.

· A contract will be implied in law when
· The receiving party is unjustly enriched.

· Reason for Liability Absent Express Promise (Implied in Law)
· Contract Theory: The promise was not explicitly articulated, because it was costly to do so.

· Restitution Theory: The parties never intended to make a contract. But still liability based on unjust benefit, not on promise.

· Distinction between the theories not as sharp as it appears 

· Policy Considerations

· prevent unjust enrichment (implied in law)

· Save contracting costs, preserve parties intent to contract (implied in fact)

· On the other hand, we want to induce explicit contracting.  So many times we will refuse to recognize liability to encourage parties to do this when they can.

· Finding implied contracts strains the concerns about silence not generally constituting acceptance.
Examples

· Bailey v. West – Bascom’s Folly.

· no implied in fact contract because there was no conduct manifesting mutual assent.

· implied in law contract as benefit conferred, but no damages awarded because West should’ve contracted, was a “volunteer” so not “unjust” ( no restitution

· policy: encourage explicit contracting

4. Indefiniteness and Gap-Filling

Questions: 

1) When will indefiniteness bar enforceability? 

2)   If enforced, how will courts will in the gaps?


Conclusion

· Rules 

· R2K § 33: Certainty

· The certainty/definiteness requirement is satisfied if the agreement provides “a basis for determining the existence of a breach and for giving an appropriate remedy.” [R2K § 33(2)]

· R2K §33(3) fact that one or more terms left open may be evidence of the lack of an intention to be bound

· R2K §204 – court can gap-fill with a “reasonable” term

· UCC § 2-204(3): facts that one or more terms left open does not make the K fail for indefiniteness so long as there is
· 1) intention by parties to be bound

· 2) “a reasonably certain basis for giving an appropriate remedy,”

· UCC the more liberal rule, allows more gap-filling, use of business standards

· Gap-fillers in UCC

· Missing Quantity – court will not fill in a quantity, except in requirements/ output/ exclusive dealing contract.  Quantity stands out as only un-fill-in-able term.
· UCC § 2-201(1): A K is not enforceable “beyond the quantity of goods shown in such writing.”

· UCC § 2-306: Quantity can be implicitly defined by output/requirements [in output/requirements Ks] or by “best efforts” [in exclusive dealings Ks].

· Missing Price: UCC § 2-305: “reasonable price at the time for delivery.”

· Missing Place for Delivery: UCC § 2-308: Seller’s place of business.

· Missing Time for Delivery: UCC § 2-309: Reasonable time of shipment.

· Three Types of Gap-Fillers:

· 1) Majoritarian (“reasonable”) gap fillers + Business norms.


· Vague “reasonable” terms.

· Court looks to what would be reasonably meant, as evidenced by business rules

· 2) Penalty defaults: Induce parties to agree on the term.

· We will not enforce, or enforce the contract with undesirable terms, to incentivize explicitness.  Eg, quantity default set at zero.

· 3) Pro-defendant gap-fillers
Examples

· Varney v. Ditmars – promise to give a “fair share” of profits not enforced under R2K §33 as K is too indefinite.  Cardozo dissents, saying evidence could be offered to show meaning through business norms, usage, etc.  
· Martin v. Schumacher – contract to renegotiate lease “agreement to agree” not enforced.  Bad decision – effectively makes the term meaningless, allows owner to exploit and demand high price, when parties wanted an genuine option of renewal, and this was bargained for.
5. Precontractual Liability


Questions

1) At what stage of negotiation will liability attach?

2) What are the legal implications of: letters of intent, agreements to agree, etc.?

Conclusion 

· What is the difference between an indefinite agreement and a preliminary agreement?

· indefinite agreements: final K, just ambiguous - court can gap-fill

· Preliminary agreements only anticipate a future contract, may not be enforceable at all.
· Preliminary agreements – 3 approaches:

· 1) Not enforceable at all – general common law rule – “agreements to agree” are not valid Ks [Empro]
· 2) Enforceable – full fledged contract [Texaco]

· 3) Duty to negotiate in good faith – middle ground [Baskin Robbins]

· Question: What did the parties want?

· Relevant Facts:

· What is left to be agreed upon?

· The link formula [link between the preliminary agreement and final contract] – still negotiable, or is the final contract mere memorialization?
· if mere memorialization ( approach 2

· Partial performance.

· Precontractual liability absent a preliminary agreement

· Promissory Estoppel. [Red Owl]
· Implied promise to negotiate in good faith.

· Policy considerations
· making letters of intent binding ( chilling effect on negotiations

· difference between “agreement to agree” (not binding) and “agreement to negotiate” (binding under Baskin Robbins)

· for a duty of good faith negotiations

· what the parties wanted and agreed to

· against a duty of good faith negotiations

· chilling effect on negotiations

· hard to police ill-defined wrong

· promissory estoppel covers the issue

Examples

· Empro case - relatively complete letter of intent not enforced at all.

· Hoffman v. Red Owl – grocer store rigmarole.  reliance, but not a straight-forward promissory estoppel as no meeting of the minds. Hoffman should be compensated both based on ex post fairness, and ex ante, Red Owl wants to induce his reliance.

· Baskin Robbins – parties entered a K, with agreement to negotiate a further term.  Court implied that this term was not an unenforceable “agreement to agree,” but rather created a duty to negotiate in good faith.

6. Business Norms


Questions

· How do business norms affect the contract?  Can they trump express terms?

Conclusion

· Hierarchy of terms [UCC § 1-303] 

· Mandatory Terms – must be concluded

· Eg, immutable rules, good faith

· Express Terms – defeat business norms if are intended to

· Business Norms – evidenced by:

· Course of Performance – this K.

· Course of Dealing – previous Ks.

· Trade Usage

· Default Terms (Statutory Gap-Fillers)

· UCC § 1-303(d): Business norms may “qualify the terms of the agreement,” BUT not trump them (parties are free to contract around norms)

· UCC § 1-303(f): “a course of performance is relevant to show a waiver or modification of any term inconsistent with the course of performance.”

Example

· Nanakuli v. Shell Oil – K does not include price protection, but Shell did so on previous occasions - course of performance – and was typical trade practice

· In real head on collision between business norms and express terms, express terms win.  However, here, course of performance suggests parties meant to include price protection – CoP supplements K.

C. Written Assent

1. The Parol Evidence Rule

Questions:

· When can the court look outside the written contract?  A: When the parties did not mean the contract to be integrated.
· When is parol evidence admissible?

Conclusion

· The PER discharges (or excludes) terms not in the writing to which the parties have previously agreed, when the parties intend that a writing shall be the final expression of some or all of the terms of the agreement.

· The Question: How is this intention ascertained? 

· Stages of Analysis (like in AND case)

· 1) Integration: complete, partial or no.

· Extrinsic evidence is relevant for determining integration.

· Judge decides.

· 2) Interpretation

· Judge decides if writing is reasonably susceptible to the meaning implied by parol evidence.

· If yes, extrinsic evidence is relevant and jury decides.

· 3) Consistency – whether writing is consistent with oral agreement?

· Inconsistent prior agreements are discharged. [R2K § 213(1)]
· 4) Enforceable:  Would the oral agreement have “naturally” been included in written K? 

· If oral agreement is consistent, we must ask whether the consistent term "necessarily,“ “certainly,” “naturally,” “ordinarily” have been included in the writing? 

· If parties would naturally have put it in the writing, we will not enforce it.

· If it makes sense that the writing wouldn’t include the oral terms, we will enforce it. [R2K § 213(2)]

· R2K prefers Substance over Form (§§ 209 - 216):

· In order for an oral agreement to supplement written contract

· 1) oral agreement must be in collateral form

· 2) must not contradict written K

· 3) must not be “naturally” be expected to be included in written K

· A writing cannot, in itself, prove its own completeness (R2K § 210, cmt b).

· Rejects Mitchill’s “four corners” test – allows court to look outside in making the integration determination.

· Evidence of an oral agreement is relevant in determining whether or not the agreement is integrated (R2K § 209, cmt c; R2K § 214, R2K § 215, cmt a). Adopts Masterson position. 

· Despite Restatement, many common law jurisdictions follow a more strict, Mitchill-type approach.
· A stricter PER.  More focus on writing.  In line with some policy considerations – deters fraud, encourages written contracts

· UCC moves toward even more liberal PER (very hard to find a fully integrated contract under the UCC)

· UCC § 2-202: 

· Comment 1(a): Rejects the presumption (in R2K § 209(3)) that a writing is integrated.

· Comment 3: Rejects the “four corners test.”

· Comment 3: An oral agreement is excluded only if it would certainly (rather than ‘naturally’ or ‘reasonably’) have been included in the writing.

· UCC § 2-202(a): Admissibility of Business Norms

· Even a completely integrated agreement with a merger clause (direct statement claiming full integration) could be supplemented by immanent norms.

· The UCC rules basically eliminate the PER. But many courts have interpreted the UCC rules to avoid this extreme outcome. [See Alaska Northern Dev.]

· Merger Clauses: “This K constitutes the entire agreement between the parties.”

· Common Law: Binding

· UCC: Not ‘absolutely conclusive.’ Relevant considerations:

· Is it a boilerplate term?

· Length of K

· K’s exhaustive detail

· Prolonged negotiation preceding K

· Course of Performance supersedes any merger clause.

· Policy: Form v. Substance

· Strict PER encourages parties to put terms in writing

· Evidentiary rationale – more certainty for courts

· oral agreements susceptible to memory problems, fraud

· May things said in negotiation – written K best measure of what intended to be binding

· writing causes more security, certainty, which is good.

· For lenient PER

· ex post justice: justifying reliance on oral agreements

· oral agreements may better track parties intent

Examples

· Mitchell Case – oral agreement for removal of ice house in addition to sale.  Strict PER, four corners test.
· Materson – oral agreement enforced, as there were reasons parties would have left the term out – form contract, parties have little experience.
2. The Statute of Frauds


Questions:

· Writing never sufficient (need consideration), but when it is necessary for a contract?

· What kind of contracts must be written?

Conclusion

· When writing required “Within the Statute”

· UCC: Goods > $500 [UCC § 2-201]

· R2K § 110:

· The executor-administrator provision

· The suretyship provision

· Interests in Realty [R2K §§ 110, 125(1)]

· The marriage provision

· “A contract that is not to be performed within one year.”

· Interpreted by the courts liberally – will fall outside the statute if there’s any chance at all K completed within a year

· Complying with the statute (what the writing needs to conclude)

· R2K § 131 – reasonable identifies the subject matter

· UCC 2-201 – very liberal.  need only the quantity in the writing (p.181)
· Multiple writings - R2K § 132 (allowed to be taken as a whole so long as they refer to the same subject matter)

· Exceptions: 
· Reliance [General: R2K § 139] [Realty: R2K § 129]
· Admission that K existed [UCC § 2-201(3)(b)]

· Policy

· Policy: Deter Fraud 1

· Fraud 1: False claim that a K was made.

· [other kinds of fraud: Fraud 2: False claim that a K was not made. Fraud 3: Falsify the writing.]

· Reason to be less concerned about fraud 2: parties can easily prevent this by getting contract in writing.  Harder to prevent fraud 1 absent a statute of frauds.
· Fraud 3 also less important: it is easier to lie than to forge a document

· Policy: Incentives

· Induce parties to reduce their K to writing.

· Serves both anti-fraud and evidentiary purposes.

· Prevent misunderstanding

· Avoid reliance on imperfect memory.

· Reduces the costs of litigation

Examples

· North Shore Bottling – liberal interpretation of one-year requirement 

· DF Corporation v. Brown – motion to dismiss granted merely on affidavit no oral contract

· waters down admission exception, should allow at least cross-examination

· Crabtree – multiple writings allowed to used in conjunction to satisfy the statute

Part IV: Defenses to Contractual Obligation

A. Duress

Threats v. Offers – Deadly Bacteria Hypo

· Case 1: A to B: “All your money or I’ll inject you with this deadly bacteria”

· B has a right to not be murdered, so A’s making a threat

· Case 2: B has disease.  “I’ll give you an antidote for all your money”

· If B has no right to the antidote, this is an offer

· Reasons to enforce

· mutually beneficial, unlike in Case 1

· incentivizes antidote production

· If you think B has a human right to get antidote, may see this as a threat

· General Policy: want law to enforce offers, but not threats

Conclusion

· Tests with Perspective of Threatened Party:

· party must have “no reasonable alternatives” due to improper threat (R2K § 175)

· free will / voluntary assent

· Tests with Perspective of Threatening Party:

· what is “improper threat”?(R2K §§ 175, 176)
· not in “good faith” (R2K § 176)

· threat of crime/ tort

· The Credibility Test – perspective of the threatening party. 

· When courts look at perspective of threatened party, they think they’re helping the threatening party, but the rule they craft can hurt them

· Example

· Rubenstein – takes subjective view of duress from perspective of the threatened party

B. Unconscionability

Conclusion

· Exception to the general rule that courts don’t inquire into the adequacy of the consideration

· UCC § 2-302 – don’t enforce unconscionable terms

· “enacts the moral sense of the community into the law of commercial transactions” [Jones]

· R2K §§ 208 [unconscionability], 211(3) [contracts of adhesion]

· Two components of Unconscionability

· Procedural

· Substantive

· What is the relationship between the two tests?

· Typically, both must be satisfied.

· However, as in Jones, procedural unconscionability may be inferred from the one-sidedness (substantive unconscionability) of the contract

· Similarly, procedural unconscionability can be evidence of substantive unconscionability.

· There is a sliding scale between the two elements – high pro. can compensate for low sub, and vice versa

· Examples of Procedural Flaws:

· Unfair surprise – e.g., buyer who doesn’t know English signs disclaimers.

· Undue influence – e.g., the Jones case (door-to-door salesmen).

· Contract of adhesion, take-it-or-leave-it, “lack of meaningful choice” – e.g., the Williams case.

· Example of Substantive Flaws:

· Price grossly disproportionate
· Limited Remedy 

· UCC § 2-719(3): Limitation on damages for personal injury is “prima facie unconscionable.”

· Limitation wrt other losses may also—but not presumptively—be unconscionable.

· Limitation on the power to vindicate constitutional rights.

· What can a court do after finding that a K term is unconscionable?

· 1) Refuse to enforce the term.

· 2) Refuse to enforce the entire contract.

· 3) Limit the application of the term.

· ex ante effects of the unconscionability doctrine:
· More disclosure.

· Higher prices: higher interest payments, higher down payments.

· Limits freedom of contract – Good or bad?

· Example: Arbitration Clauses

· Procedural Unconscionability

· Contract of adhesion

· Substantive Unconscionability

· High cost of arbitration

· One-sided (e.g., only consumer/employee subject to mandatory arbitration)

· Limited remedy, no class action, no discovery

· Ruling Arbitration Clauses Unconscionable– Possible Outcomes:

· Strike down the problematic component of the arbitration clause.

· Strike down the entire arbitration clause.

· Strike down the entire contract.

· FAA: Strong pro-arbitration presumption.

Examples

· Williams case – balance keep on all goods bought held unconscionable. Procedural problems: person came to the door, terms not read.  Threat may well have been credible, a compensation for the risk of selling to a high credit risk community

· Possible problems ex ante: restricts contracting ability ( no one serves the community.  Increases the price, eliminating some transactions

· restricting choice may not be bad, as some people make choices not in their interest

· Jones case – expensive refrigerator.  Terrible term, but hard to strike down as objectionable term is the price, which was certainly bargained for. (no procedural unconscionability)

· Discover case – no class action term effectively gives Discover a license to screw everyone in small amounts.  Here, there was procedural unconscionability, but even if not, may want to rule generally unconscionable due to free rider issue

C. Mistake

1. Mutual Mistake


Mistake v. Misunderstanding (Sherwood vis-à-vis Peerless ship)

· In mistake, there’s confusion as to the reality of the situation (whether the cow is barren or no).  In misunderstanding, no confusion as to reality, but confusion as to meaning (which ship does the contract refer to)

Conclusion

· Rule

· R2K § 152: When a mutual mistake as to a basic assumption has a material effect, the K is voidable by the adversely affected party UNLESS he bears the risk of the mistake. 

· R2K § 154: A party bears the risk of a mistake when:
· The K allocates the risk to him.

· He is aware of his limited knowledge. (True in Sherwood)

· The court allocates the risk to him. (eg, in case of negligent inspection)

· Policy

· In cases where both parties equally innocent, hard to know who should be hurt.

· Problematized in that court must make an all-or-none choice between risk on all on the seller, or all or the buyer.  Can’t typically split the risk.

· Two possible (extreme) approaches regarding the ethics of the market:

· “Caveat Emptor” (Buyer Beware): A person involved in a market t/n must protect himself. As long as there was no fraud, the party who most recently purchased the good bears its flaws.

· risk allocated to the buyer

· Trust - Not to induce people to check and investigate excessively. The historical owner bears the risk.

· risk allocated to the seller

· The UCC with its warranty provisions – toward the trust paradigm, risk allocated to the seller. (default rule)

· UCC § 2-313: An affirmation of fact related to the good or description of the goods creates an express warranty that the goods will conform to the affirmation. [cmt 3: No specific intention to make a warranty is necessary.]

· UCC §§ 2-314, 2-315: Implied warranties – merchantability, fitness

· These are default rules: K can specifically allocate risk to Buyer.

· Incentives: Who was in a better position to avoid the mistake?

· Did the parties allocate the risk?

· Who was the efficient risk-bearer?

Examples

· Sherwood v. Walker – barren cow case.  Argument that seller should bear the risk – both parties had reason to know of the risk, and the contract allotted it to him.  Incentivizes better inspection by the seller, and incentivizes the buyer’s expertise

· Beachcomber Coins – coin turns out not to be real.  Buyer inspected the coin, so should be aware of the risk.  Wrongly decided – court orders rescission of K.

2. Unilateral Mistake

Conclusion

· Rules

· R2K § 153: When a unilateral mistake as to a basic assumption has a material effect, the K is voidable by the adversely affected party if he does not bear the risk of the mistake AND

· enforcement of the K would be unconscionable; OR
· “the other party had reason to know of the mistake or his fault caused the mistake.”

· stricter standard than mutual mistake

· Policy Considerations 

· Incentives: Who was in a better position to avoid the mistake?

· Risk allocation: 

· Did the parties allocate the risk?

· Who was the efficient risk-bearer?

Examples

· Boise Junior College – Sub’s erroneous bid accepted (so can’t be revoked).  No reliance by GC.  K voided, correctly, as GC has reason to know of the error.

D. Nondisclosure and Misrepresentation

Types of Information – what should the law protect?

· deliberately v. casually acquired information – want to protection the former to incentivizes creation of valuable knowledge

· Eg, company that discovers oil through geological study shouldn’t have to tell farmer of discovery

· productive v. distributional information – want to protect former, but not latter

· Eg, insider trading – info deliberately acquired, but does not increase the pie – merely redistributes it.

Conclusion

· Rules

· R2K § 164(1): A contract is voidable when

· assent induced by a fraudulent or material misrepresentation; OR

· Negligent misrepresentation of material fact.

· R2K 162 – misrepresentation fraudulent or material if maker intends assertion to induce assent and:
· knows assertion false

· does not have confidence in truth of assertion

· knows he does have the basis for assertion

· R2K § 161: When nondisclosure is equivalent to an assertion.

· No general “duty to disclose” but must if:

· knows assertion is necessary to correct previous communication from being a misrepresentation

· constitutes a failure to act in good faith

· entitlement to knowledge b/c of trust relationship

· Policy Considerations 

· Incentives: Who was in a better position to avoid the mistake?

· Risk allocation: 

· Did the parties allocate the risk?

· Who was the efficient risk-bearer?

Examples

· in Sherwood v. Walker, if info deliberately acquired, may want to protect investment in discovering pregnancy.
· Hill v. Jones – termite case.  Asking question generated “duty to disclose.”  Info casual – no reason to protect it.  Incentivizing inspection makes sense though – hence requiring the question.

E. Impossibility and Impracticability


Difference between mistake and impossibility

· mistake deals with existing facts, impracticality with events that happen post-contract.

Conclusion

· Rules

· R2K 261-65: When event makes a performance discharged due to impracticality: event’s non-occurrence a basic assumption of K (261) – eg, death, new gov’t regulation, destruction of necessary thing (262-65)
· If there was an existing impracticality [266]

· discharged if a basic assumption of the K and party had no reason to know of the existing fact rendering performance impracticable

· Eg, if rent out to two people for same date, impossibility doesn’t apply as due to your negligence

· Impracticality still allows restitution to be had and also reliance if needed to avoid injustice [R2K 272]
· UCC 2-615 – same rule

· cmt. 4 – increased price not enough

· cmt. 8 – did parties allocate the risk – explicitly or implicitly – in the K?

· Policy

· did the parties allocate the risk?  Who’s in a better position to bear the risk?

· Makes sense to imply terms parties would have wanted had they considered it

· efficient to not have to write out every possibility

Examples

· Krell v. Henry  - cancellation coronation.  K correctly voided, based on implied-in-law condition that put the risk on the lessor (logical because he can simply rent it out later when the coronation re-scheduled)

· force majeure clauses – explicit void K for acts of god, etc.

· Taylor v. Caldwell – music hall burns down.  Court finds implied-in-law condition to void.  Unclear how parties wanted to allocate the risk

F. Agreements Unenforceable on Grounds of Public Policy


Conclusion

· Rules

· R2K § 178(1): “interest balancing test”
· if “legislation provides that [the K] is unenforceable” ( K is unenforceable.

· If no clear legislative mandate ( K is unenforceable if the “interest in its enforcement is clearly outweighed in the circumstances by a public policy against the enforcement of such terms.” [“balancing test” similar to the one used in Watts]

· Factors: R2K § 178(2),(3): Guidance how to apply the “interest balancing test”:

· how strong the policy against the behavior is v. justice

· seriousness, deliberateness of misconduct

· whether nonenforcement will further policy

· parties justified expectations

· Restitution – R2K more liberal than RK in allowing restitution, by adding exceptions
· R2K § 197: Restitution generally unavailable, except when:

· Disproportionate forfeiture [R2K § 197]

· Excusable ignorance of facts or legislation “of a minor character” [R2K § 198(a)]

· Plaintiff is “not equally in the wrong” [R2K § 198(b)]

· Plaintiff did not “engage in serious misconduct” and reneges [R2K § 199(a)]

· Policy Considerations 

· Deterrence (Ex Ante)

· Non-enforcement ( less likely Ks of this type later formed [R2K § 178(3)(b)]

· BUT: When Promisor knows about the unenforceability rule, but Promisee does not know about the rule, unenforceability might undermine deterrence.

· Eg, illegal labor case.  Nonenforcement ( more exploitation

· Justice v. Fairness: 

· Forfeitures for those who were not deterred.

· Ex post: unfair that one party is the defendant and thus prevails.

· However, Ex ante either party can turn out to be the plaintiff/defendant.

· But, in many cases such ex ante symmetry does not exist.

· Problem: considering endless regulation, easy to unintentionally break law, hence the exceptions for minor regulations, no intent to violate policy ( exception to doctrine available under [R2K § 178(3)(c)]


Examples

· Sinnar v. LeRoy – liquor license case.  Nonenforcement unfair in that unjustly enriched LeRoy, but both parties in patri delicto (both “in the wrong”), so good to create ex ante deterrence effect

· Watts v. Watts – long live-in relationship claim.  Judge finds K not voidable as against public policy (specifically that sex cannot be consideration for a K), as harm sought to be prevent not serious and ex post injustice great.

Part V: Performance

A. The Duty of Good Faith


When good faith most important:
· long term Ks – many circumstances unforeseeable, reason to imply terms parties would have wanted.  Can’t foresee all possibilities for later opportunism.

· output requirements/ exclusive dealing – placing trust in other party

Conclusion
· Rules

· R2K § 205 – every K imposes duty of good faith and fair dealing (immutable)

· UCC § 1-203 [Rev. UCC § 1-304] 

· Definition: “Good faith” = honesty in fact  [UCC § 1-201(19)]

· (Definition: “Good faith” = honesty in fact and fair dealing [Rev. UCC § 1-201(20)])

· Good Faith in Output, Requirements and Exclusive Dealing Contracts

· UCC § 2-306

· output/ requirements

· unspecified quantity term means actual outputs or requirements that may occur in good faith, 

· but can’t use “unreasonably disproportionate” quantity (relative to expectations) in the context of increased output / demand.
· does not apply if the seller has no output or the buyer has no requirements in good faith. 

· exclusive dealings

· both must use “best efforts” to supply the goods or promote their sale
· Bad faith = breach of contract.

· Policy 

· Good faith completes the incomplete contract – no need for good faith as a doctrine, could simply think of it as implying the wanted terms (Posner)

· Prevents ex post opportunism.

· Prevents inefficient precautions against opportunism.

· why the parties want to delegate the writing in of certain terms to courts

· Question (as always) – what did the parties want?

Examples

· Patterson v. Meyerhofer – K allocated risk to seller, who was to buy at foreclosure sale.  Good faith violated by buyer’s interference.  Makes sense because without the implied term, K is totally one-sided.
· Feld v. Levy – “bread crumbs” case.  Parties, in writing in a cancellation clause, intended some risk to fall on output producer, who can’t just set output=0 without canceling (bad faith)

B. Substantial Performance

Problem: some contracts are very thick, performance near perfectly tendered.  What is the effect of a “small flaw”?  Three approaches:

· 1) Perfect Tender Rule (defensive right) – any small flaw ( don’t have to pay

· 2) Independent Promises (offensive right) – pay now, but can sue later

· (Rmk: if legal system perfect, would be no difference between the above two.  As it is, parties prefer the former)

· 3) Substantial Performance - compromise solution: 

· Don’t pay if breach is material 

· Otherwise – pay, but deduct the DiV.

Conclusion

· Rules 

· Common law – substantial performance

· R2K §§ 227, 229: When an event is not a condition.

· reduce obligee’s risk of forfeiture

· if would cause “disproportionate forfeiture”

· UCC § 2-601: Perfect Tender Rule 

· In practice, The PT Rule has eroded (and substantial performance adopted) through

· Right to cure (2-508)

· Installment Ks – Buyer can reject an installment only if the non-conformity substantially impairs the value of the installment (2-612)

· Delayed shipment – Buyer can reject only if delay is material (2-504)

· Substituted performance (2-614)

· Trade usage and other practices


· Good faith (e.g., Buyer must negotiate price adjustment in good faith) 

· Policy: What would the parties have wanted ex ante?

· Incentives against the PT Rule: Avoid excessive care by performing party (and resulting high price).

· Desired Risk allocation – was, say, Reading pipe really wanted?

Examples

· Jacobs v. Young – Reading pipe case.  Question should be what the parties really wanted – did they contract for Reading pipe or not?  Cardozo uses substantial performance rule

· Court avoids harsh PT rule (don’t have to pay now)

· would be bad for both parties as induces excessively high care

· Court avoids independent promises rule (must pay now)

· here, not enough incentive for contractor to give best efforts 

· Substantial Performance under UCC

· Substantial Performance under the UCC - Chronology of Events

· Delivery

· Possession by Buyer

· Acceptance after inspection (2-606) or rejection (2-602(1)

· acceptance of goods need not be communicated (efficient default rule)

· Cf. acceptance of K – here, acceptance by silence not good as no relationship exists

· Payment (2-607)

· Revocation (2-608) – if some non-conformity later discovered

· Remedy for breach/non-conformity + Restitution of price (2-711)

· * Seller’s “right to cure” (2-508) enters either after rejection or after revocation (2-608(3)).

· purpose: don’t force seller to take really high precautions up front, more efficient to allow him to fix when something’s wrong

C. Conditions of Performance


 Conclusion

· Rules

· R2K §§ 224-229 – promise to perform can be made contingent upon particular events occurring.

· conditions can be made by the parties or implied by the court

· but: non-occurrence of the condition may be excused 

· if it would cause “disproportionate forfeiture” and was not material [229]

· non-occurrence may be considered a breach if one party was under obligation to bring about the condition [225]

· Promise v. Condition

· Promise: If A breached a promise, then:

· B can withhold performance, but only if A’s breach is material.

· If A substantially performed (despite the breach), then B must perform (but may deduct damages caused by the less-than-perfect performance). 

· Condition: If A failed to satisfy a condition (for B’s performance), then B can withhold performance.

· Policy

· Before making a promise, Promisor would like to protect against -

· Failure of promisee to perform the counter-promise.

· Protection: Promisee is held to be in breach. Promisor need not perform (and is entitled to remedies).

· An event that would reduce the value of the exchange. 

· Protection:

· Conditions

· Excuses: Impossibility, Frustration of Purpose, Mistake. 

· Problem:  In promises, the substantial performance doctrine mitigates harsh PT rule, but this doesn’t exist for conditions, so need other ways to avoid harsh outcomes in condition context.  How:
· Interpret the term as a promise rather than a condition. (so you can apply substantial performance)

· Imply a duty on Promisor to facilitate in materializing the condition.

· Good Faith in “Satisfaction Guaranteed” Promises.

· Interpret condition as LD clause

· Policy: What would the parties have wanted ex ante?

· Incentives: Induce efficient (but not excessive) care in ensuring that the condition is satisfied.

· Risk allocation for events outside the control of the parties.

· want to enforce conditions so as not to interfere with freedom to contract, but not if it was not what was really wanted and it being exploited ex post opportunistically

Examples

· Dove v. Rose Acre – strict anti-tardiness, absenteeism conditions.  Condition violated, so no performance required (no $5000 owed), despite substantial performance.  Harsh result.

D. Anticipatory Repudiation


Conclusion
· Rules

· Anticipatory Repudiation

· UCC § 2-610: Anticipatory Repudiation.  Aggrieved party can

· (a) await performance

· (b) sue for breach immediately

· (c) in either case suspend his own performance

· R2K § 250.  A repudiation is:

· (1) an express statement of intent to breach

· (2) a voluntary act indicating that performance will be impossible

· Retraction

· UCC § 2-611: Retraction of Anticipatory Repudiation.

· (a) repudiator can retract if other party has not yet cancelled or otherwise made it clear that he considers the repudiation final

· (b) retraction must be accompanied with demanded insurance under 2-609

· (c) retraction reinstates the repudiator’s rights under the K
· R2K §256

· (1) repudiation nullified if arrives to aggrieved party before he materially changes his position, or indicates that he considers the repudiation final

· (2) In the event of non-express repudiation based on acts or failure to give assurance, change in those events before a material change in the aggrieved party constitutes a retraction

· Adequate Assurance – 

· in case of whether breach seems possible through acts inconsistent with performance, aggrieved can demand adequate assurance (suspending performance in the meantime), and if not given, treat it as a repudiation.

· UCC § 2-609
· R2K § 251
· Rmk: some jurisdictions don’t have adequate assurance – eg, NY.
· Policy

· Two types of repudiation

· Easy Case: Promisor expressly states her intentions not to perform.
· Hard Case: Promisee has reason to believe that Promisor will not perform.
· issue: promisee who cancels contract risks being sued for breach of contract if performance is still possible ( need for adequate assurance

· Mitigation
· both parties would have wanted mitigation when mitigation is efficient
· both parties would have wanted the mitigation as soon as possible
· But: don’t want premature cancellation, either

· Avoidance of wasteful reliance
· Examples

· Hochster v. De la Tour – client cancels courier service for trip.  Express repudiation. Allowing suit for damages allows early mitigation, avoids wasteful reliance, beneficial to both parties (courier gets to look for new client, client gets less in damages).  Court does this through implying a clause forbidding cancellation
· Taylor v. Johnson – K for stud services.  P appears to be getting the run-around, but no explicit repudiation or acts completely making performance impossible.  P uses another stud, sue for breach, but lose as neither type of repudiation satisfied.  Solution to this: P should’ve demanded adequate assurance.
E. Warranties


Conclusion

· Remarks

· How is Buyer protected in case of non-conforming tender?
· Reject the good [UCC § 2-601]
· Revoke acceptance [UCC § 2-608]
· Sue for breach of warranty
· Express v. implied warranties

· Damages = Value of good as warranted – Value of good received [UCC § 2-714(2)] 
· Bring a Torts / Products Liability case.
· The Article 2 Coverage Question: Good or Service?
· often, a party will want to try to get into the UCC in order to uses their generous implied warranties

· this party will try to portray K matter as a “good” to get into the UCC

· Rules

· Types of warranties in UCC
· Express Warranties [2-313]

· “Affirmation by seller, which relates to the goods and becomes part of the basis for the bargain creates and express warranty.” [UCC § 2-313 (1)(a)]
· can be created through description of goods, or sample given.

· Mere  “Puffing” does not create an express warranty [UCC § 2-313 (2)]
· Implied Warranties: 
· 1) Merchantability (Fitness for Ordinary Purpose) [UCC § 2-314]
· What is merchantable? 
· UCC § 2-314(2)(c): Fitness for ordinary purpose.
· A “reasonable expectations” test.
· Defect in design vs. defect in manufacturing.
· 2) Fitness for Particular Purpose [UCC § 2-315]
· Buyer does not need to expressly state the particular purpose, BUT Seller must have reason to know of the particular purpose.
· Disclaiming Warranties
· Disclaiming Implies Warranties UCC § 2-316(2)
· As easy as saying “As Is” [UCC § 2-316(3)(a)]
· Specific language
· Merchantability: If in writing must be conspicuous.
· Fitness for Particular Purpose: Must be in writing and conspicuous.
· Examination eliminates implied warranties [UCC § 2-316(3)(b)]
· The Magnuson-Moss Warranty Act § 108: A seller cannot give an express warranty and disclaim implied warranties.
· Unconscionability can be used as protection against various disclaimers

· Disclaiming Express Warranties
· An affirmation of fact or description of goods that creates an express warranty under UCC § 2-313 CANNOT be disclaimed in the contract via an “as is” or disclaimer clause. [UCC § 2-313, cmt. 4]
· Limitation of Remedies [UCC § 2-719]
· K may limit remedy. [2-719(1)]
· If K-provided remedy “[fails] its essential purpose,” the victim can invoke the Code’s default remedies. [(2-719(2)]
· When the K-provided remedy fails it essential purpose, does an exclusion of consequential damages survive?
· Consumer Ks: No.
· Commercial Ks: Yes, unless it is unconscionable.
· Repair or Replace Warranties

· What if Seller cannot repair?
· K-provided remedy fails its essential purpose. [UCC § 2-719(2)]
· Buyer can revoke acceptance [UCC § 2-608], recover any of the price paid, and seek damages [UCC § 2-711].
· Specifically, Buyer can cover. [UCC § 2-712].
· Buyer is not entitled to replacement from Seller. [Unless: “repair or replace” + inability to repair + good faith = replace.]
· Policy Considerations
· Warranties serve valuable purposes
· Information revelation – what is the quality of the product (allows seller to demonstrate quality)

· Risk allocation
· The Code’s default warranties save TCs.
· Generally, parties should be free to give / disclaim warranties. [Freedom of Contract] ( want to limit this ability only to the extent consumers cannot protect themselves (are imperfectly rational)

· Examples

· Henningsen v. Bloomfiled Motors – court strikes down disclaimer of merchantability.  Why? Relies on unconscionability-type analysis, of particular concern is that the automobile industry was a oligopoly

· procedural: contract of adhesion, oligopoly

· substantive: limits on personal injury damages

· Rmk: couldn’t the buyer get insurance from a third party?

· but: seller in better position to bear the risk

· today, would bring a trot claim

· Murray v. Holiday Rambler – “fix but not replace” clause.  Car a real lemon, always in the shop.  Court awards expectation damages as “remedy failed its essential purpose [2-719]
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