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Main Questions to Ask:

· Is there an enforceable promise?

· Is agreement too indefinite ( Not enforceable

· Has it been modified

· Has it been breached?
· Is the contract invalid?
· Was performance excused?
· Must first ask what the defendant's obligation is to see if it should be excused.
· How should the promise be enforced?
· How could problem be contracted around/avoided in future?
FORMATION

OBJECTIVE STANDARD: Would reasonably prudent person know of terms and accept?
· Specht v. Netscape (Sotomayor): Software did not have clickwrap, Ps didn't know they were subject to terms before download.
· Must put offerrees on notice that there are terms.
· Does NOT require informed consent. DOES require notice of terms.
· Clickwrap (pop-up with terms, checkbox, button) would have been OK.
· Factors relevant to objective standard:

· Language used
· Conspicuousness
· Formality
· Foreseeable reliance
· Completeness
· Definiteness
· Reasonableness of terms
· Parties' self interest
· Policies behind objective standard:

· Imposes liability for people behave unreasonably
· Fairness: Fair to put liability on unreasonable person. 
OFFER

· The offeror controls the terms of acceptance
· R §24: A promise that becomes binding upon acceptance by offerree. 
· Outward expression of the parties controls. 

· Lucy v. Zehmer: Zehmer offers Lucy sale of farm while drinking, Zehmer writes out contract on receipt. Later Zehmer says he was joking. Held: Lucy wins.

· Reliance on outward expression: Lucy believed Zehmer was not joking

· Objective standard: Would a reasonable person have thought the offer was real?

· Hawkins v. McGee: Word "promise" not used ( "guarantee" made it a promise.

· Ruled a contract because: offers made repeatedly, meant to induce reliance, there was reliance

TERMINATING THE POWER TO ACCEPT (R §36):

· Lapse (if no time specified, lapse happens after "reasonable time")
· Revocation by offeror
· Rejection/Counter-offer by offerree
· Death or supervening incapacity of offeror

INVITATION TO TREAT NOT USUALLY AN OFFER
· Advertisements are not usually offers

· Exception: Lefkowitz v. Great Minn. Surplus Store: Ad treated as offer: 

· The ad was clear, definite, left nothing open for negotiation

· "House rule" that scarves sold only to women was not indicated in ad, could not be used to modify offer after it was accepted

· Quotes are not usually offers: White v. Corlies (Builder/Merchant)

IRREVOCABLE OFFERS (OPTION CONTRACTS):

· Common law: Must have consideration (Dickinson v. Dodds), otherwise no firm offer
· I’ll give you $10 to leave the offer to buy your car open to me for 3 days. 
· Statute:

· UCC §2-205: Signed offer, assuring it will be held open, is not revocable
· Term cannot exceed three (3) months
· N.Y. Gen. Oblig. §5-1109: Extends UCC §2-205: If term of firm offer not stated, offer irrevocable for a reasonable time. 
· Part-performance of unilateral agreement makes it an option contract (R §45)
· Reliance on the offer can make it irrevocable (R § 45)
· Drennan v. Star Paving Co.: Contractor took bid from Star Paving subcontractor and included SP's bid in the larger proposal. SP attempted to revoke next day.
· Held: Drennan justifiably relied on SP's bid ( could not revoke
· NOT a contract ( promissory estoppel (R §45 cites R §90)
· Benefits of irrevocability:
· Protect those who rely to their detriment
· Keep general contractors from being at mercy of subcontractors
· Costs of irrevocability:
· Gives general contractor a free option: allows gen. contractor to go shopping for a lower bid while making subcontractors bid irrevocable. 
ACCEPTANCE

Default Rules:
· Once offerree accepts, contract is BINDING.

· Typically, if offeror revokes before assent ( NO contract.

· Exception: Option contract: cannot revoke
· Acceptance could be return promise (bilateral) OR performance (unilateral)
· Bilateral: Either party can breach
· Unilateral: Only one party can breach
· Mirror-image rule: Acceptance must be on exact same terms as offer (See: Battle of Forms)
Acceptance by Return Promise: (bilateral contract: promise (( promise)
· R §56: Must exercise reasonable diligence to notify of acceptance

· Effective upon dispatch by reasonable means
· "Mailbox rule": Contract binding once acceptance in the mail: upon dispatch, not receipt.  
· Int'l Filter: Acceptance complete once Int'l Filter accepted Conroe's offer in Chicago. 
· Notification was not specifically required in the offer, so waived
· Proposal stated offer would become binding upon acceptance.
Acceptance by Performance: (unilateral contract: promise (( performance)
· Hamer v. Sidway: If Wm. Story Jr. had not performed, Wm. Story Sr. would not be bound by his promise.
· R §54: Acceptance by Performance

· No notification required before performance unless specified by offeror.

· Ever-Tite Roofing Corp. v. Green: Greens contracted with E-T to re-roof house
· Two forms of acceptance: Signed by exec., or beginning performance
· E-T loaded trucks, drove to Green's house ( Accepted by beginning performance
· Green's only objected after E-T showed up: too late
· White v. Corlies: Merchant offered builder to outfit office, rescinds offer. 
· Buying materials, working in shop did not count as performance

Silence is not acceptance: R §69, except

· (a): Offerree has reasonable opportunity to object and knows offeror expects payment
· (b): Offeror expressly says silence is acceptance, and offeree intends to accept by silence
· (c): Silence is acceptance by previous dealings
· White v. Corlies: Merchant offered builder to outfit an office. Next day merchant rescinds offer. Builder sues for damages because begun performing by buying materials, starting work. Held: Not acceptance -- mental assent not sufficient.
· Acceptance by Performance (R §54): No notification required before performance unless specified by offeror
· How to avoid: One party expressly states intent not to be bound, no mutual assent ( no contract

MUTUAL ASSENT (BOTH OFFER AND ACCEPTANCE)

Work backward from the last piece of paper/communication: Was that acceptance?

· International Filter Co v. Conroe Gin: Int'l Filter proposed to Conroe that Conroe make an offer to purchase filters. Conroe ordered (offered), Int'l Filter accepted in Chicago. 
· Once Conroe's "offer" was "accepted" in Chicago, Conroe could not countermand
· Only Int'l Filter had the power to accept.
· Conroe adopted the terms in Int'l Filter's proposal when making the offer
Give effect to the subjective intent of the parties (R §201):
· R §20: If the parties assign materially different meanings to their ‘manifestations of assent’ there will be a failure of mutual assent if:
· Neither party knows or has reason to know of the meaning attached by the other, OR
· Each party knows or each party has reason to know the meaning attached by the other
ROLLING CONTRACT FORMATION (Easterbrook) 
Contract (offer/acceptance) first, then followed by additional terms 
· Incorporating terms that follow:

· Assent through failure to return goods: § 2-606 (ProCD, Hill) 
· Buyer can reject the offer by returning the goods 
· Agreeing to terms up front without knowing them 
· Buyer can reject offer up front 
· Treat written terms that follow as a “confirmation” under § 2-207 
· Only come into contract if both parties are merchants, no material alteration, no timely objection given 

ProCD Inc. v. Zeidenberg: offer of ProCD selling product, consumer purchased it; did not accept until clicking on the “click-wrap” licensing agreement; disregarded agreement and used for profit

· Easterbrook did not apply § 2-207 (because there was only one form)

· Assent was implied by § 2-204 (“a contract for sale of goods may be made in any manner sufficient to show agreement”) by agreeing to license terms and also by § 2-606 (buyer accepts goods after failing to reject them after a reasonable time) 

Hill v. Gateway: Gateway sells computer over phone (offer), Hills not bound until they keep the computer past 30 days; Easterbrook applies ProCD analysis (§ 2-606) to hold Hills bound to arbitration clause in the agreement since they kept the computer past 30 days; applies even if buyer was unaware of terms 

CONSIDERATION

R §71: A performance or return promise must be  "bargained for" (sought by promisor, induced by promise) to constitute consideration.

· Mutual assent required along with consideration (see above)

· Motive does not matter. All that matters is the apparent motive of parties (outward expression: Lucy v. Zehmer)
· The thing bargained for does not need to be the actual inducement for the promise
· R §81(1): The fact that what is bargained for does not of itself induce the making of a promise does not prevent it from being consideration for the promise.
· Adequacy of consideration is generally irrelevant (R §79):
· Although some courts have held that nominal consideration is insufficient

· "Peppercorn" consideration: R §71 Illustration 5: A wants to make binding promise with son B to give $1000. A offers to buy from B for $1000 a book worth less than $1. B accepts knowing the purchase of book is pretense. There is no consideration for A's promise to pay $1000.

· Forbearance is sufficient for consideration.

· Hamer v. Sidway: Wm. Story Sr. promised his nephew, Wm. Story Jr., $5000 if Jr. abstained from tobacco, alcohol, gambling until 21st birthday. Jr. performed, and refrained.

· Is there consideration? YES: 

· R §71(3)(b): Performance may consist of forbearance

· Benefit to promisor is not required.
· R §79(a): If consideration is met, no additional requirement of benefit to promisor or debt to promisee
· [Hamer = assignee of Story Jr.'s estate; Sidway = executor of Story Sr.'s estate]

· Contract was unilateral: Promise((Performance

· If Jr. hadn't performed, there would be no breach, and Sr. wouldn't pay
· Forbearing bringing an impossible claim is consideration if made w/ good-faith belief
· Dyer v. Nat'l By-Products: Dyer injured at work, believes he forbore suing as consideration for a promise of lifetime employment. In reality, worker's comp precluded suing. He brings suit after Nat'l By-Products fires him.

· Is there consideration for forbearing against an impossible claim?
· Held: Yes, if he has a good faith belief that a claim could be brought
· Did not have to believe he could win, but that he could bring suit

· If claim is brought to be a nuisance ( not good faith belief

· Judge by what parties believed at the time, not what became clear later
LACK OF CONSIDERATION:

· If nothing is given in return for a promise:

· Gifts (Kirksey v. Kirksey)

· Firm offers (enforceable under UCC 2-205, N.Y. Gen. Oblig. §5-1109)

· Charitable subscriptions

· Contract modifications (enforceable under N.Y. Gen. Oblig.)

· Illusory promises (see Mattei v. Hopper)

· Often interpreted to include implied terms (see below)

· But, if one party can change the terms at will, the contract is often struck down on doctrine of illusory promises

· Compromises(?)

· If what is given in return is not induced by the promise or not sought by the promisor:

· Past consideration

· Feinberg v. Pfeiffer Co.: Pfeiffer Co. offers Feinberg pension $200.00/month at any time with nothing in return. Losing arguments for consideration: Offer was made in consideration for years of work ( CANNOT have consideration for PAST services. Not induced by promise. 
· In NY, a statement of past consideration could be binding if signed and in writing
· Rewards unknown by promisee (aka failure of assent)

· 3rd party promises: Consideration valid if thing promised from 3rd party outside agreement
· R §71 cmt. e: "It matters not from whom the consideration moves or to whom it goes. If it is bargained for and given in exchange for the promise, the promise is not gratuitous.

· Still consideration: Hurley promises Marine a non-compete, Marine Trust pays Hurley severance.
· Gratuitous Gifts
· Kirksey v. Kirksey: Plaintiff, widow with children, sues her brother-in-law for breach. Brother-in-law wrote to widow: "If you will come down and see me, I will let you have a place to raise your family." Widow left her home 60 miles away and moved to brother-in-law's land, from which he subsequently evicted her. Majority held: No consideration -- gratuitous gift. 
· Sought by promisor? Majority rules no, gift only

· Induced by promise? Yes, this prong satisfied.
· (Dissent: Plaintiff giving up her land and moving 60 miles could be sufficient consideration)
FORMAL REQUIREMENTS
Purposes of formalities:

· Evidentiary: Parties actually made a contract

· Cautionary: Allows parties time to consider their actions fully, avoid mistakes, communicate seriousness among themselves

· Channeling: Communicates to the court that parties intended to be bound

· Clarifying: Works out disagreements, ambiguities, omissions

· Managerial: Helps control subordinate employees/agency problem
STATUTE OF FRAUDS

Writing

· Types of contracts requiring writing (non-exhaustive):

· Executors and administrators

· Answering for debt of another

· Marriage

· Sale of interest in land
· One-year: Contracts not to be performed within one year of formation

· Sale of goods in excess of $500 (UCC §2-201(1))

· Requirements:

· Must be signed

· Must contain essential terms

· UCC §2-201: 

· Electronic records and signatures qualify as "writing"

Other formalities:
· Seal

· Notarization 

· Consideration

DEFINITENESS:
· R §33(2): Terms must provide a basis for
· (a) Determining existence of a breach, and 

· (b) Giving appropriate remedy. 
· Parties must have reached agreement on all essential terms.
· Terms such as "good faith" or "reasonable efforts" are sufficiently definite if their meaning can be determined by referencing some internal standard. 

· UCC 2–204(3): “Even though one or more terms are left open a contract for sale does not fail for indefiniteness if the parties have intended to make a contract and there is a reasonably certain basis for giving an appropriate remedy.”
· UCC: Must have quantity (except for requirements or output contracts)
Policy considerations of definiteness:

· In favor: 

· Shows intention to be bound. If not definite, parties may not have wished to be bound

· Litigation costs: Courts shouldn't waste time making private agreements

· Against: 

· Save on drafting costs
· How to avoid: Permit missing terms to be set by a) third party or b) one party to the agreement
· UCC will supply gap-filler terms with incomplete contracts. Contracts must specify quantity (except for requirements and output contracts)

· How to avoid: Or, keep terms indefinite and rely on non-legal solutions

INDEFINITE LONG-TERM AGREEMENTS (Relational Contract)
· Reasons for incompleteness: 

· Can't agree on one of many alternatives

· Avoid incurring additional drafting costs

· Don't want to send bad signal that contract might fail

· No one considered contract might fail

· Reluctance to share market research or cost schedules
· Intent to be bound inquiry:
· Oglebay Norton Co. v. Armco, Inc.: Oglebay (shipping company, P) and Armco (iron ore company, D) had long-term contract to ship iron ore on Great Lakes. Contract had dual pricing structure. In 1986, both primary and secondary pricing mechanisms failed. Oglebay sued for declaratory judgment fixing a rate. Armco denied court had jurisdiction. Held: Parties intended to be bound, court will set reasonable rate, court has jurisdiction.
· Intent to be bound: Held: Yes. Oglebay undertook recent $95M capital improvement project in reliance on Armco's business. Strong evidence of Oglebay's intent to be bound. 

INDEFINITE PRELIMINARY AGREEMENTS

· Factors suggesting a preliminary agreement is not binding:

· Disclaimer of intention to be bound

· Indefiniteness

· Complex transaction
· Factors suggesting a preliminary agreement is binding:

· Part performance
· Types of indefinite preliminary agreements: 
1. Unenforceable agreement
2. Tribune I: Fully binding agreement. Parties agree on all points, including whether to be bound, but agree to formalize in a formal document. 
· See Texaco v. Pennzoil: Clear letter of intent that all terms agreed, only subject to formalization. Ended in multi-billion-dollar judgment. 

· Damages: Expectation (definite enough to calculate)

3. Tribune II: Parties bound to negotiate in good faith. Parties agree on major terms but leave others open for negotiation. [p. 138]

· Channel Home Centers v. Grossman: Grossman approached Channel about leasing space in Grossman's proposed shopping mall. Channel requested and Grossman provided a letter of intent, which stipulated that Grossman would take the property off the market, and further negotiate only with Channel. Channel prepared to move in, Grossman ended up leasing to another retailer, Channel sued. 

· Promise being enforced? To negotiate in good faith
· How do you analyze "good faith"? Two ways:

· 1. It's not "bad faith"
· 2. Acting within the reasonable expectations of both parties.
· Damages: Reliance or restitution. Usually too indefinite to award expectation damages.
4. Indefinite agreement to agree (limit to promissory estoppel)
· Cyberchron Corp: Cyberchron produced computer hardware, was in talks with Calldata (subsidiary of Grumman) to supply equipment. No agreement was reached. Grumman insisted Cyberchron produce equipment, then refused to pay progress payment and switched business to another company. 

· Held: Cyberchron reasonably relied on Grumman's representations, is owed damages for reliance (plus reasonable overhead and shutdown costs)

· What promise was being enforced? 

· Promise to negotiate final terms (not usually enforceable)

· Very indefinite ( solution in promissory estoppel because difficult to identify a contract or real agreement.
· How to avoid: Explicitly write out if there is no intention to be bound until a formal writing. (Would make reliance on preliminary statements unreasonable ( stop promissory estoppel claim)
· Dixon v. Wells Fargo: Wells Fargo told Dixons to stop mortgage payments and go into default to be considered for loan modification. Wells Fargo began foreclosure proceedings. Held: Valid claim for promissory estoppel, limit damages to reliance costs.
· P.E. allowed because promise was indefinite. 

· NOT seeking loan mod, just consideration of loan modification

· The only specific promise was the promise to negotiate
· Mass. typically invokes P.E. only for definite promises.
· How to avoid: Don't default on mortgage without a definite promise.

PROMISSORY ESTOPPEL
The doctrine of promissory estoppel can be used to enforce promises that were made without mutual assent or consideration, but induced reasonable reliance to the detriment of the promisee.
ELEMENTS (R §90)

1. Promise

2. Reasonably/foreseeably induces reliance (action or forbearance)

3. Does induce reliance (action or forbearance)

4. Binding if injustice avoided only by enforcement of promise
5. "The remedy granted for breach may be limited as justice requires"

· R §90(2): Charitable subscriptions and marriage promises do NOT need to show action or forbearance to be binding

· The promise does not have to induce the action. 

Applications of promissory estoppel:
· Promises to family members (Ricketts v. Scothorn)

· Promises to employees (Feinberg v. Pfeiffer Co.)

· Promises of gifts or charity 

· Firm offers (Drennan v. Star Paving)

· Preliminary negotiations (D&G Stout v. Bacardi)

· Contract modifications (Dixon v. Wells Fargo)
Other notes:
· Equitable doctrine ( Wide discretion to the judge

· Many factors can weigh on whether non-enforcement would be unjust

· Reasonableness of the reliance

· Definiteness and substantial character of the promise

· Formality of promise

· Whether evidentiary, cautionary, deterrent, or channeling functions are present
Promises to Family Members:

· Ricketts v. Scothorn: Katie Scothorn is promised $2,000+int. by grandfather, Andrew Ricketts. He said, "I have fixed out something that you have not got to work any more," and "none of my grandchildren work, and you don't have to." Scothorn quit on the spot. Executor refused to pay balance of gift because it was gratuitous and not binding. 
· Held: No consideration, but promissory estoppel 
· Why no consideration? Sought by promisor: NO, Ricketts never asked Scothorn to quit
· Scothorn "in good faith relied upon" promise and "changed her position for the worse"
· (1) Promise was (2) reasonably meant to induce reliance, (3) reliance happened, and        (4) justice demanded payment.
· Remedy: Gave expectation damages (the balance of the $2,000). 
· Typical is reliance, but may have been hard to calculate. Equitable remedies are flexible.
Promises to employees:

· Feinberg v. Pfeiffer Co.: Feinberg, longtime employee of Pfeiffer Co., took a pension from the company. Pension allowed her to take $200.00/month at any time with nothing in return. After about 9 years, payments were reduced to $100. Held: No consideration ( but promissory estoppel
· Losing arguments for consideration:
· Continued working after offer made ( NOT a condition of the pension agreement, could have quit at any time. Neither sought by promisor nor induced by promise.
· Offer was made in consideration for years of work ( CANNOT have consideration for PAST services. Not induced by promise. 
· Offer was in exchange for continuing to work ( No evidence this is true
· Offer was seeking Feinberg's retirement ( No, not sought by promisor
· Winning argument for promissory estoppel:
· Feinberg changed her position (quit) in reliance on the pension promise
· IF Feinberg had quit because of illness ( Much harder to make P.E. case: Would not have quit in reliance on the promise, but for another reason.
· IF Feinberg and Pfeiffer Co. had understood the doctrine of consideration ( Would make it harder to enforce under P.E.
· How to avoid: Add in some other form of consideration: Agreement to keep working, non-compete clause, non-disparagement clause
· NOTE: Employment-at-will: An employee in a pure at-will position can be terminated at any time without liability. 
· Limits to right of termination:

· Contracts with a definite term
· Collective agreements
· Termination in violation of public policy
· Termination in violation of implied terms
· Termination in violation of implied duty of good faith. 
Firm offer:

· Drennan v. Star Paving Co.: Drennan contractor took bid from Star Paving subcontractor and included SP's bid in the larger proposal. SP attempted to revoke next day.
· Held: Drennan justifiably relied on SP's bid ( could not revoke
· Reliance on the offer made it irrevocable (R § 45)
· Note: P.E. acceptable in California, but not allowed in construction under NY law
Preliminary negotiations:

· D&G Stout, Inc. v. Bacardi Imports, Inc.: D&G Stout (formerly General) was in talks to sell to another company. Bacardi assured General that they would not switch distributing to another company. General settled on a buying price, Bacardi again gave assurances, and General passed on the sale. The next day, Bacardi dropped General. General ended up selling to another company for $550K less. Held: Summary judgment overturned, General reasonably relied on Bacardi.

· What was the promise at issue? That Bacardi would stay with General (even if terminable at-will, would stay for a reasonable time)

· General's reliance: Not selling in reliance on Bacardi staying

· Damages: Reliance damages: $550K -- put General in position they would have been if the promise/reliance had never happened (they would have sold for $550K higher)

· Cyberchron Corp. v. Calldata Systems Development (See also under Definiteness): Cyberchron produced customized computer hardware, was in talks with Calldata (subsidiary of Grumman, defense contractor) to supply equipment. No agreement was reached, Grumman insisted that Cyberchron produce equipment, Held: Cyberchron reasonably relied on Grumman's representations, is owed damages for reliance (plus reasonable overhead and shutdown costs)

TERMS OF CONTRACTS
Illusory promises often interpreted to read in implied terms:

A seemingly illusory promise conditioned on an implied term will form sufficient consideration.
· What is the impact of adding implied terms?

· Parties have their contracts enforced when they might lack consideration on their face.

· But, parties won't have contracts forced exactly as written

· May be inconsistent with intentions of parties

· Interpreting implied terms may lead to inefficient results, higher drafting costs, uncertainty and litigation costs.
Duty of Good Faith

· Satisfaction clauses imply good faith judgment ( not illusory
· Mattei v. Hopper (Held: NOT illusory): Mattei, real estate developer, contracts to buy Hopper's land. Contract includes condition: "Subject to…obtaining leases satisfactory to the purchaser." Mattei pays $1,000 deposit, Hopper reneges, claims in court that satisfaction clause was illusory because it didn't hold Mattei to any standard.

· "Satisfaction" clauses would void consideration if they didn't imply good faith.

· Holding could be adverse for real estate developers: Gives the court the prerogative to second-guess a developer's good-faith efforts

· How do you analyze "good faith"? Two ways:

· 1. It's not "bad faith"
· 2. Acting within the reasonable expectations of both parties.

· How to avoid: If satisfaction clause is expressly illusory, add consideration somewhere else in the contract
Duty of Good Faith: Output and Requirements Contracts (UCC)
Mutuality of Obligation and Consideration in Requirement and Output Contracts (Duty of Good Faith in Commercial Context)
· Output contract: Agreement to buy whatever outputs the seller produces

· Requirements contract: Seller agrees to produce, and buyer to buy, as much product as the buyer needs

UCC §2-306: Output, Requirements and Exclusive Dealings

· (1) Means actual output or requirements "as may occur in good faith, except that no quantity unreasonably disproportionate to any stated estimate to any normal or otherwise comparable prior output or requirements may be tendered or demanded."

· (2) Agreement for exclusive dealing "imposes unless otherwise agreed an obligation by the seller to use best efforts to supply the goods and by the buyer to use best efforts to promote the sale."

· Limits:
· Quantity should "approximate a reasonable foreseeable figure"

· Estimates are often treated as actual quantities in the contract

· ✔If shut down "for lack of orders" ( not breach of good faith
· ✖If shut down "to curtail losses" ( breach of good faith
· ✔"Normal expansion" of production ( within scope of agreement
· ✖"Sudden expansion" of production ( outside scope of agreement

· Any minimum or maximum set by agreement shows a clear limit on quantity variation

· Good faith variations are permitted even if result in discontinuance
· Must give best efforts: Subsection (2)

· Requirements contract has consideration with implied duty of good faith
· Structural Polymer Group v. Zoltek Corp.: Zoltek agreed to supply all requirements SP had for large-tow carbon fiber. SP placed orders in 2005 and 2006 that Zoltek never filled. SP sued Zoltek for lost profits from undelivered product. Zoltek claimed contract lacked mutuality of obligation for being manipulable and subjective. 

Three issues:

1. SP had no requirements at commencement of contract, implies bad faith:

a. Assertion of bad faith assumes consideration but would be a breach 

2. Price protection clause: Gave Zoltek right of first refusal. If Zoltek met competitive pricing, SP would have been obligated to buy from them. ( mutual obligation

3. Large-tow not interchangeable with small-tow (which SP bought from 3rd parties)

a. Again, even if interchangeable, purchase from 3rd parties would be breach, not lack of consideration
· How to avoid: Implied duty of good faith is mandatory under UCC (§1-304), but the term good faith can be defined to fit intentions of parties.

· How to avoid: Other:

· Include a termination clause, 

· Allow flexible or re-negotiable price over the term of the contract, 

· Force majeure clause (parties excused from changes to state of world, e.g. acts of G-d)
Duty to Use Reasonable Efforts in Exclusive Contracts:
· Wood v. Lucy, Lady Duff-Gordon: (Cardozo): Lady D-G agreed to give Wood exclusive license to her endorsements on clothing, Wood in exchange would give Lady D-G ½ of all profits plus monthly accounting of sales. Lady D-G began giving her name to other vendors, Wood sued.

· Lady D-G's defense: No obligation because Wood did not explicitly have to produce profits under the contract.
· Held: Consideration from Wood's implied duty to use reasonable efforts to secure sales.
· Incentive effects: It's possible Wood wouldn't have wanted a duty of reasonable efforts implied: If he would rather have signed up a large catalog of endorsements and see which ones sold best. The implied obligation imposes a cost on Woods. 

· Reasonable vs. Best Efforts: 
· Lady Duff-Gordon was NOT a reading of best efforts. Just reasonable efforts. 

· UCC §2-306(2) requires best efforts for exclusive dealings agreements. (Also outputs/requirements contract, see Structural Polymer)

BATTLE OF THE FORMS (UCC §2-207)

Default Common Law Rule: Mirror-image **These apply in every case except sale of goods**

· Acceptance must be on exact same terms as offer
· Battle of forms at common law 
	Form 1
	Form 2
	Conduct/Performance

	Invitation to Treat
	Offer
	Acceptance of offer

	Offer
	Rejection/Counter-offer (for non-identical terms)
	Acceptance of 

counter-offer


· "Last shot" rule: The last form sent is a binding acceptance

· Traditionally knocks out any previous terms

UCC takes a different approach ( §2-207 **ONLY FOR SALE OF GOODS**

· The policy behind moving beyond mirror image rule is to favor contract formation.


Battle of forms under UCC §2-207: **ONLY SALE OF GOODS**
✔✔ UCC §2-207 Checklist ✔✔
· Is form an invitation to treat, followed by regular offer and acceptance?
· If YES: STOP: Terms are those of the acceptance (rejection/counter-offer)

· If NO: Step (1)

· (1) Is acceptance expressly conditional on assent to new terms under 207(1)?

· If YES: rejection/counter-offer OR If performance, Step (3) contract under 2-207(3)
· Must be clear conditional acceptance: Dorton = unclear, 2-207(1); Itoh = clear, (3)

· If NO, was acceptance definite and seasonable?

· (i) If NO, rejection/counter-offer OR if performance, Step (3) contract
· (ii) If YES, move to step (2)

· (2) Either acceptance or confirmation with additional terms treated as proposals 
· Are parties merchants?
· If NO ( additional terms NOT incorporated

· If YES: Additional terms incorporated UNLESS:

· (2)(a) the offer expressly limits acceptance to terms of the offer

· (2)(b) the terms materially alter the contract

· Burden on challenger to prove surprise or hardship (Bayway v. OMT)

· Surprise: Objectively: if reasonable merchant would be surprised

· Hardship: must impose "open-ended and prolonged liability"

· If "specific" for "particular" amount/time ( No hardship

· (2)(c) notification of objection is given w/in reasonable time

· **If terms are different/contradictory and statute does not guide: (Northrop v. Litronic)

· "Knock out" rule (majority): Both terms drop out, replaced by UCC gap-fillers

· "First-shot" rule (minority): Terms of acceptance drop out, offer controls

· Posner: Include both. If terms of acceptance materially alter, offer controls. 

· (3) If conduct of both parties recognizes existence of a contract, contract with terms:
· (i) Agreed to by both in the writings

· (ii) UCC default "gap-fillers"
Neither expressly conditional nor material alteration:
· Dorton: Dorton made about 50 carpet purchase transactions with Collins & Aikman. Dorton called C&A to order. C&A typed the order on an acknowledgment form which had terms on it (including an arbitration clause). C&A sent acknowledgment forms to Dorton, and then Dorton would receive the carpets. 

· District Court: C&A's acknowledgment form was a rejection under 2-207(1) because it made acceptance expressly conditional on assenting to C&A's terms.

· Thus, no contract under 2-207(1)

· Triggers 2-207(3): Conduct of parties (nearly 50 transactions) recognized existence of contract.

· Terms under 2-207(3): Since arbitration clause was not 1) agreed to in the writings or 2) included in UCC defaults, arbitration drops out.

· Circuit Court: C&A's acknowledgment form was not expressly conditional (didn't use words "expressly conditional," so contract formed under 2-207(1)
· Remands to District Court to determine:

· Whether C&A's acknowledgment form was an acceptance or confirmation
· Terms 2-207(2): Additional terms treated as proposals:
· Arbitration provision accepted unless it materially altered the contract ( must determine material alteration on remand

· If Dorton expressly agreed to arbitration orally ( it stands

Acceptance expressly conditional: 2-207(1)✖; 2-207(3) ✔
· C. Itoh & Co. v. Jordan Int'l Co.: Itoh sent Jordan order for steel coils. Jordan sent acknowledgment, including terms that made acceptance "expressly conditional on Buyer's assent to the additional or different terms." Itoh never expressly consented to the new terms, and sued Jordan for defective coils.

· Jordan's acknowledgement = rejection and counter-offer
· Because Itoh never expressly consented, triggered 2-207(3)
· Terms: UCC "gap-fillers" don't include arbitration. Arbitration clause excluded.
Material alteration requires SURPRISE or HARDSHIP

· Bayway Refining co. v. OMT: OMT offered to buy 60,000 barrels MTBE; Bayway sent acknowledgement (acceptance) which included term that buyer (OMT) would pay taxes; OMT never objected to the term. Bayway paid $464,000 taxes and billed OMT. OMT refused payment.

· NO conditional acceptance ( Contract formed under 2-207(1)

· Acceptance w/ additional terms incorporated unless §2-207(2)(b): materially alters 
· Materially altered: Burden on the party challenging the provision to prove

· Surprise: Analyzed objectively (whether reasonable merchant would be surprised). Found tax clauses customary in industry ( NO Surprise

· Hardship: Provision must cause "open-ended and prolonged liability." In this case, Tax Clause was specific to a particular purpose ( NO Hardship
· How to avoid: If offeror: take advantage of 2-207(2)(c) and expressly object. If offeree: take advantage of 2-207(1) and make acceptance expressly conditional on assent to terms. 

If different/contradictory terms in offer/acceptance: (Northrop Corp. v. Litronic)
· Knockout Rule (majority): If contract formed under 2-207(1) and each form has different (contradictory) terms, the whole term falls out and is replaced with UCC gap-filler.

· Minority view: Only the different terms in the acceptance drop out (quasi 'first-shot' rule)

· Posner's preferred: No distinction b/t "additional" and "different," terms of offer win out only if different term in acceptance materially alters contract. 

Interpretation
PAROL EVIDENCE RULE
Parol evidence cannot be used to: 

· Contradict integrated [final] written agreements (Dissent in Masterson)

· Supplement completely integrated [final, exclusive, complete] written agreements within their scope (Gianni)

· Explain an unambiguous agreement (Greenfield v. Philles Records)
Parol evidence can be used to:

· Invalidate written agreements
· Merger/Integration Clause: Relevant evidence of integration, but not dispositive. Parol evidence admissible to challenge validity of even completely integrated agreements.
· Reform written agreements
· Supplement partially integrated agreements (Holding in Masterson v. Sine)
· Show grounds for granting a remedy
· Establish meaning of ambiguous terms (R §214(c)) (Plaintiff in Masterson v. Sine)
· Establish that performance is subject to a condition (Hicks v. Bush)
· Commercial context: Explain or supplement written agreement (Nanakuli)

· Show illegality, fraud, duress, mistake, lack of consideration, other invalidating cause (R§214(d))
Can parol evidence be used to:
· Show whether agreement is integrated, and partially or completely?
· Yes ( R §214(a)-(b); UCC; California

· No ( four-corners rule, Gianni; New York
· Determine whether an agreement is ambiguous?

· Yes ( California (Pacific Gas & Electric)

· No ( New York (Greenfield v. Philles Records)
Categories of Writings: Effects of Parol Evidence
· Unintegrated

· All evidence can be admitted on the effect of the agreement

· Partially integrated (UCC §2-202: Final agreement)

· Not necessarily exclusive or complete

· Knocks out prior inconsistent agreements: R §213(1), 

· Does not knock out prior consistent agreements R §216(1)
· Can supplement agreement (Masterson v. Sine)

· Completely integrated (UCC §2-202: Final, Complete, Exclusive agreement) (Gianni)

· Knocks out prior inconsistent agreements R §213(1)
· Knocks out prior consistent agreements within its scope R §213(2)
· Cannot supplement
· BUT, possible to find additional agreement outside the scope (collateral agreement) that will be admissible
UCC §2-202: Final Written Expression: Parol or Extrinsic Evidence
· Final expression 

· Cannot be contradicted by evidence of prior or contemporaneous oral agreement 

· May be explained or supplemented by course of performance, course of dealing, or usage of trade (see §1-303), or by evidence of consistent additional terms

· Final, complete, and exclusive expression 

· cannot be supplemented by consistent terms

· Cmt. 1: Rejects 4-corners approach to determine if expression is final, complete, and exclusive

· Favors meanings in commercial context over meanings given by legal construction

· Course of performance/dealings/usage can be admitted to show that a term is ambiguous.
NO-ORAL-MODIFICATIONS CLAUSE
· Traditionally very limited: "Those who make a contract may unmake it"

· N.Y.Gen.Oblig. §15-301(1): Allows certain enforcement of no-oral-mod clauses

· BUT, courts still construe the statute narrowly

· UCC §2-209: Allows enforcement of no-oral-mod clauses for sale of goods

· Even where such clauses are honored, a party who relied on an oral modification can still get around the clause. 

Four-Corners Rule; Parol Evidence w/in Scope Knocked Out
· Gianni v. R. Russell & Co.: Gianni rented space for a store in Russell's building. Lease stipulated Gianni would sell no tobacco, permitted to sell candy, soda, water, fruit. After lease signed, Russell leased a pharmacy which sold soda and candy. Gianni sued Russell over an alleged prior oral agreement that Gianni had exclusive right to sell soda in the building. Held: The agreement is completely integrated, and no new terms can supplement the writing. 
· Completely integrated: Knocks out any supplementary parol evidence within its scope
· 4-corners Rule: How the court determined whether the contract was completely integrated
· Very narrow, upheld by NY, but rejected by R §214(a)-(b) [Parol evidence admissible to establish that the writing is or is not integrated, that integration is complete or partial]
· Policy justifications: We don't trust Gianni; Give Gianni incentive to get it in writing

Exception for Mutual Mistake:
· Bollinger v. Central Penn. Quarry: [Topsoil sandwich] Bollingers contract with Central Penn. to dump waste on their land. Prior oral agreement that Penn. would remove topsoil, dump, replace topsoil. Did not appear in writings. Penn. performed 'topsoil sandwich' at beginning, then stopped.

· Held: Parol evidence can be admitted in case of mutual mistake. 

Supplementing Partially Integrated Agreement:
· Masterson v. Sine: Masterson's bankruptcy trustee wants to exercise option on Masterson's ranch to buy back from Sine. Trial court excluded Sine's evidence that the option was not assignable.

· Question for court: Is the agreement (deed) completely or partially integrated
· Contextual approach: Look at whole situation to answer (NOT four-corners)

· Held: Agreement partially integrated, so evidence of non-assignability allowed to supplement the agreement

· Dissent: Evidence of non-assignability actually contradicts agreement ( would not be allowed for even partially integrated agreements. 
· Trial court allowed P to use extrinsic evidence to explain the meaning of ambiguous terms. Question of whether the option was sufficiently definite to be enforced.
Parol evidence can be used to add a condition to an agreement
· Hicks v. Bush, parol evidence condition of securing proper financing before transferring shares for the company merger. 
International approach:

· In English law the parol evidence rule is more like a rebuttable presumption that the written document contains a complete statement of the terms.  The law is similar in the leading civil law jurisdictions.

· CISG Article 8 (3) contains no parol evidence rule. [CISG applies to international sales of goods between parties from countries which have ratified CISG or which are governed by the law of such a country.]
CA vs. NY: Extrinsic Evidence to Determine Whether a Term is Ambiguous
California always allows extrinsic evidence to determine whether a term is ambiguous.

New York applies plain meaning rule: If the term is clear upon its plain meaning, not ambiguous.
**Choice of law clause is more liberal in California than in New York**
California
Admitting evidence to explain ambiguity:

Pacific Gas & Electric Co. v. G.W. Thomas Drayage: Thomas contracted with PG&E to remove and replace a metal cover on a steam turbine. Contract included indemnity clause that Thomas would "indemnify" PG&E against all injury to property connected to performance. District court rejects Thomas' (fairly strong) extrinsic evidence that the indemnity clause was meant to apply only to damage caused by 3rd parties. Held: Reversed, extrinsic evidence must be allowed to determine if terms are ambiguous.

· Otherwise, Traynor endorses traditional parol evidence rule.

· Upshot: There's always a chance to show a piece of writing is ambiguous. 

· Evidence can be admitted if a term is potentially susceptible to alternative meaning
Admitting evidence to create ambiguity:
· Trident Center v. Ct. General Life Ins. Co.: (9th Cir., Kozinski) Sophisticated consortium (Trident–two law firms and ins. co.) agreed to $56M loan for office building complex. Loan terms precluded repayment for 12 years. Trident sought to refinance, which was rejected under the repayment term. Trident wished to bring in extrinsic evidence that the repayment clause meant only a 10% prepayment fee.

· Held: Must apply California rule: Thus, the extrinsic evidence is admissible, even if the terms of the agreement appear perfectly plain and clear. 

· Troubling: Under (Kozinski's reading of) CA contract law, it is impossible to stop frivolous claim at motion to dismiss as long as one party wishes to admit extrinsic evidence.
· Trident probably using extrinsic evidence not to win, but to increase costs on Gen. Life. 
New York
Cannot admit parol evidence to supplement unambiguous contract. 

Ambiguity determined by 4-corners
· Greenfield v. Philles Records, Inc.: Greenfield (of The Ronettes) signed standard artists' contract with Philles in the 1960s. Ownership rights under contract went entirely to Philles, "without limitation, by any method now or hereafter known." Greenfield sued (1) that Philles did not have the rights to distribute recordings to 3rd parties for new uses, and (2) that she did not give up royalties with her divorce from Philles' Phil Spector. 

· Held:  (1) Plain meaning rule: There was no ambiguity in the ownership/distribution rights clause of the contract. Philles had a right to distribute to 3rd parties for modern uses. (AKA "four corners" rule)

· (2) The divorce must apply California law, which allows extrinsic evidence. Thus, Greenfield did not give up her royalties in the divorce.

Evidence in Commercial Context: "The issue is, what is chicken?"
1. What sort of evidence am I looking at?

a) Course of performance/dealings, usage of trade, incorporation of terms, purposes of parties?

2. How is the evidence being used?

a) Add to/supplement terms

· Agreement is final, but NOT exclusive or complete ( can add to/supplement

· Agreement is final, exclusive, and complete ( ambiguous
b) Contradict ( cannot for either final or final, complete, exclusive
c) Give meaning to an ambiguous term in a writing (Hurst [Horsemeat])

· Almost always allowed under UCC 

d) Qualify term in the writing

e) Show the existence of a condition that does not contradict ( can qualify (Hicks v. Bush)

f) Others: Invalidate the agreement, show certain damages

3. Apply rules that preclude certain evidence

a) Parol evidence rule

· Once an agreement is integrated/final, cannot contradict with extrinsic evidence

· If agreement is final, complete, exclusive, cannot contradict, add to or supplement
b) Plain meaning rule

· In NY to determine whether writing is a) final, complete, exclusive, and b) ambiguous

c) Special rules for commercial context:

· Course of performance

· Course of dealing

· Usage of trade

UCC §1-303:
· Course of performance: Prior conduct between commercial parties within same contract
· Course of dealings: Conduct between commercial parties from previous transactions/contracts
· Usage of trade: Conduct of other parties in the same context in a place, vocation, or trade
Course of Performance versus Waiver
· Waiver is the intentional relinquishment or abandonment of a known right.

· A course of performance is relevant as evidence of a waiver or modification of an express term, even if it is inconsistent with that term: § 1-303(f).

· Waiver does not affect rights other than those waived can be retracted unless relied upon: § 2-209
· Evidence of course of performance can be used to define rights more generally.

Usage of Trade in UCC (Nanakuli, Columbia ( run roughshod over express terms)
· Departs from common law definition of custom: § 1-303, cmt 4.

· E.g., need not be universal, need only be “any practice or method of dealing having such regularity of observance in a place, vocation or trade as to justify an expectation that it will be observed with respect to the transaction in question.” (§ 1-303(c))

· Must be proved as a fact. (§ 1-303(c))

· Are presumed to be reasonable. (§ 1-303, cmt 5)

· Can be used if parties:

· are engaged in a vocation or trade, or 

· are aware of or should be aware of the usage

· are to perform in place where usage is applicable (§ 1-303(d))

Evidence of commercial context (Frigaliment, Hurst)
· §1-303(d): Evidence of commercial context can be used to ascertain meaning, supplement, or qualify terms of agreement

· §1-303(e): Hierarchy of conflicting evidence: “[E]xpress terms, course of performance, course of dealing, or usage of trade must be construed whenever reasonable as consistent with each other.” If such a construction is unreasonable, the following hierarchy applies:

1. Express terms

2. Course of performance

3. Course of dealing

4. Usage of trade

· § 2-202: Evidence of commercial context can be used to explain or supplement a writing that is a final expression of the parties’ agreement. 
Incorporation of terms by reference
· Parties refer to terms that are defined in industry-standard manuals or government regulations

· Frigaliment: Use of government regulations that defined "chicken" broadly

Purposes of the parties
· Evidence of the actual intent of the parties to the agreement

· Courts generally give effect to the subjective intent of the parties (R §201)

· R §201: Mutually understood meanings are given effect. If parties have different meanings, they will not be given effect even if that destroys mutual assent.

· Restatement §§ 20, 201:  If the parties assign materially different meanings to their ‘manifestations of assent’ there will be a failure of mutual assent if:

· Neither party knows or has reason to know of the meaning attached by the other, or

· Each party knows or each party has reason to know the meaning attached by the other

· How to avoid: If you don't want usage of trade/course of dealing/performance included: expressly exclude those things from the contract
· Columbia Nitrogen Corp: Contract for phosphate that included express quantity term. Columbia breached, and then admitted extrinsic evidence that by industry standards, express quantities are mere projections. 
· The contract did not expressly forbid usage of trade. 
Frigaliment Importing Co. v. B.N.S. Int'l Sales Corp.: "The issue is, what is chicken?" Frigaliment and BNS executed two contracts to supply frozen chicken. Frigaliment sued because BNS gave them old chicken instead of young. Frigaliment asserts "'chicken" in the industry means "young chicken." 
Held: Frigaliment did not show that "chicken" should be read narrowly to mean "young." **NOTE that Frigaliment had the burden to prove their definition ( failed to do so ( so a broader definition used. 

· Course of performance/dealings:

· Explicit use of the English word "chicken" 

· Plaintiff allowed shipment under second contract after defendant indicated, by both conduct and cable, that it would ship old chicken.
· Purposes of the parties

· Prices for the chicken: Frigaliment's interpretation would have had BNS losing money, which wouldn't make sense. 

· Usage of trade:

· Both Frigaliment and BNS offered series of witnesses in the chicken business

· BUT, BNS was new to the trade ( customary usage of trade may not be dispositive

· Incorporation of terms by reference

· Government regulations defined chicken broadly

Hurst v. W.J. Lake (Horsemeat): Hurst contracted to sell 350 tons of horsemeat scraps to WJ Lake for $50/ton at "minimum 50% protein." There was a $5/ton discount for each ton less than 50% protein. Lake paid only $45 for 140 tons measuring b/t 49.53% and 49.96%. Hurst claimed both parties knew that "min 50% protein" meant full payment for anything above 49.5% in the horsemeat industry. Held: Commercial usage can qualify the term "minimum 50% protein," even though unambiguous on its face.

**Different than the NY rule. CA view seems to hold sway for commercial contexts in UCC**

Nanakuli Paving v. Shell Oil: Used usage of trade to show the "trade" was all asphaltic concrete suppliers, not just aggregate suppliers. Used usage to basically contradict the price term: allowing price protection over "Shell's Posted Price at time of delivery."
CONTRACT MODIFICATIONS:
Pre-existing Duty Rule, R §73: (Old common law rule): "Performance of a legal duty owed to a promisor which is neither doubtful nor the subject of honest dispute is not consideration…" 
Often includes a whiff of coercion. 

Caveats: 

· Mutual promises to rescind a contract will be supported by consideration. 

· Pre-existing duty rule does not prevent parties from rescinding a previous contract and agreeing to a new contract.
· A modification supported by even minimal consideration will be enforced

· Promise to "do the windows" along with price increase. 
Modern doctrine: R §89: Does away with requirement of consideration

✔✔ Contract Modifications Checklist ✔✔
1. Is there mutual assent?

a. Yes ( Step 2

b. No ( NO MODIFICATION

2. Is consideration necessary?

a. If under pre-existing duty rule ( Yes R §73 (Alaska Packers)

i. Was agreement rescinded and new agreement formed? 

1. If YES ( Enforceable

ii. Was there duress? ( UNENFORCEABLE ( step 4
b. If NO ( Step 3

3. If pre-existing duty rule does NOT apply: R §89 (Watkins & Son v. Carrig)

a. Contract binding if:

i. (a) Mod. is fair and equitable and unforeseen by parties at time of contract OR
ii. (b) Statute provides otherwise OR
1. Sale of goods ( UCC §2-209 [no consideration required]

2. In New York (N.Y. Gen. Oblig. 5-1103 [no consideration required]

iii. (c) Justice requires because of material change in reliance on promise (promissory estoppel)

4. Determining duress, R §§ 175-176 (Austin v. Loral)

a. Must have ALL elements: [Exceptions ( check part (b)]

i. Threat (of one of - R §176):
1. A crime or tort

2. Criminal prosecution

3. Use of civil process, made in bad faith, OR

4. Breach of duty of good faith or fair dealing

5. Resulting exchange not on fair terms and

ii. No reasonable alternative

iii. Terms are unfair

b. Did party under duress protest?

i. If no ( MAYBE not duress

Pre-existing duty rule: Must have consideration for modification:
· Alaska Packers Assn v. Domenico: Individuals signed contract w/ Alaska Packers to be fishermen in Alaska for $50 plus 2¢ for each salmon caught. Once in Alaska, fishermen stopped work and demanded increase to $100 for season. Superintendent agrees, then payment refused once fishermen return. 

· Court: Pre-existing Duty Rule: New price not supported by consideration ( no modific.

· Possible arg for consideration: Fisherman claimed higher price for rotten nets 
· Court decides against this arg.

R §89 allows for modification w/o consideration under unanticipated circumstances:
· Watkins & Son v. Carrig: Contractor Watkins to excavate Carrig's cellar. After Watkins hit granite, sought to modify contract to increase price 9x. Carrig agrees to pay, refuses to pay after work complete.

· Carrig's argument: Pre-existing duty rule: No new consideration for the same work. 

· Holding: NOT pre-existing duty rule: Carrig agreed to pay, modification was commercially reasonable.

· R §89: Modifications binding if fair and equitable, not anticipated.

· Another way to reach same result: If Watkins and Carrig had rescinded contract and formed new agreement. 
Modifications can be either benign or malign
· Benign: new, unforeseeable circumstances require modification

· Malign: One party threatens to breach, and knows the other party would have no other recourse but to agree to a modification.

· Lowball: Malingering party misrepresents their contract price to get a contract, then demands an upsell once the contract is won and the other party has no choice

· Shirk: Malingering party could have taken action to avoid breach, but didn't

· Bluff: Malingering party misrepresents the likelihood of breach.

· How to avoid: Ways to forestall modification:

· Very tough at common law ("Those who make a contract may unmake it.")

· No-oral-modification clauses are enforced by certain statutes, but may be read narrowly

· Limit the authority of agents to make modifications (Alaska Packers)

· Commitment to transfer value to 3rd parties in case of modification

INVALIDITY

Duress 

Doctrine of duress makes a contract voidable (no longer binding)

· Voidable contracts can be ratified (agreed to)

· Waiting too long to allege duress can be interpreted as ratification
Alaska Packers: Fisherman "held up" company while in Alaska. 

Good faith helps regulate duress: deciphers between benign and malign modifications

Determining duress, R §§ 175-176

1. Must have ALL elements: [Exceptions ( check part (b)]

a. Threat of (one of - R §176):
i. A crime or tort

ii. Criminal prosecution

iii. Use of civil process, made in bad faith, OR

iv. Breach of duty of good faith or fair dealing

1. It's not "bad faith"
2. Acting within the reasonable expectations of both parties.
3. UCC 2-209 cmt 2: Threat to breach "without legitimate commercial reason" can be seen as breach of duty of good faith.
b. No reasonable alternative

c. Terms are unfair

2. Did party under duress protest?

a. If no ( MAYBE not duress

Alaska Packers Assn v. Domenico: Individuals signed contract w/ Alaska Packers to be fishermen in Alaska for $50 plus 2¢ for each salmon caught. Once in Alaska, fishermen stopped work and demanded increase to $100 for season. Superintendent agrees, then payment refused once fishermen return. 

· Court: Pre-existing Duty Rule: New contract price not supported by consideration ( no mod.

· Possible arg for consideration: Fisherman claimed higher price because nets were rotten
· Court decides against this arg.

Austin Instrument Inc. v. Loral Corp.: Loral was awarded 2 Navy contracts. Loral subcontracted with Austin for 23 of 40 parts on first contract. On second contract, Austin said they would stop delivering parts on 1st contract if not awarded full subcontract for parts on the 2nd and increased payment on 1st contract. Loral called 10 other parts suppliers, could not find alternative, assented to Austin. 

· Held: Duress. Had to show 1) threat, 2) no alternatives [less clear in this case], 3) unfair terms

· If Loral's costs simply went up, this arrangement might have been benign.
Misrepresentation

	· Claim
	· Key elements
	· Excuse
	· Damages

	· Fraudulent misrepresentation/Deceit (tort)
	· Knowing or reckless false statement

· Justifiable reliance
	· Y: Contract can be rescinded (must pay restitution if rescinded)
	· Y: damages, punitive

	· Promissory fraud (tort)
	· Fraudulent misrepresentation of intention regarding future conduct
	
	· Y: damages, punitive

	· Warranty
	· Affirmation of fact or promise which turns out to be untrue

· Basis of the bargain
	· Y (if material)
	· Y: only damages

	· Innocent misrepresentation  
	· Material false statement

· Justifiable reliance
	· Y
	· N 

	· Unilateral mistake: Only one party makes mistake, not based on any representations of the other party
	· Material adverse effect

· Basic assumption

· Risk not allocated

· Unconscionability or “the other party had reason to know of the mistake or his fault caused the mistake.”
	· Y: 
	· N: Very high bar, no damages, just excuse

	· Mutual mistake: Both parties mistaken
	· Material adverse effect

· Basic assumption

· Risk not allocated.
	· Y
	· N: No damages, just excuse


Liability for Non-Disclosure 
· NO common law duty to disclose (Swinton v. Whitinsville Savings Bank)

· The law is sympathetic to the non-discloser

· Cannot misrepresent if asked or begin disclosure
· Half-truths (Kannavos v. Annino)

· Puffery is not misrepresentation (Speakers of Sport v. ProServ)

· Def: Statements that should not be taken seriously

· R §168: Reliance on Assertions of Opinion: Possible to rely, but very narrow

· R §169: When Reliance…Is Not Justified

· Reliance on opinion is not justified unless: there is a relation of trust and confidence, the person has special skill, judgment, or objectivity, or the situation is particularly susceptible to misrepresentation
· Contra Vokes v. Arthur Murray: Court seemed to allow reliance on puffery because woman was a vulnerable widow.

· Silence is deemed an assertion of truth when:

· There is concealment

· Failure to correct a previous assertion (half-truth, Kannavos v. Annino)

· Party has fiduciary duty (interpreted as a duty to disclose), or relationship of trust and confidence

· "Failure to act in good faith in accordance with reasonable standards of fair dealing"

· Various statutes impose liability
· Securities, franchising, truth-in-lending laws, implied warranties of merchantability or habitability 

· Policy considerations:

· Immorality; Injustice of unequal access to information; Value of preventing mistaken transactions; Incentives to acquire and use information; Costs of disclosure

Disclaimers of liability for misrepresentation:
· Merger clause: No representations other than this agreement are valid; Knocks out oral representations

· Ex: “This Agreement represents the entire agreement between the parties regarding the subject matter herein. There are no representations, warranties, other statements or understandings other than those expressly set forth in the Agreement.”
· Hard to defend -- very boilerplate

· Statement of non-reliance (Borat [Psenicska v. 20th Cent. Fox])

· Ex. “Participant is not relying upon any promises or statements made by anyone about [the nature of the Film]” (Borat)
· Waiver of the right to sue
· Ex. “Participant waives and agrees not to bring any claims that include assertions of fraud [(such as any alleged deception or surprise about this film)].” (Borat)

· As is clause
· Ex. "Seller and Purchaser agree that Purchaser is taking the Property “AS IS” with any and all latent and patent defects under the express understanding that there are no express or implied warranties.”
· Justifications for enforcing disclaimers of liability (Borat case fails both)

· Don't want liability for the actions of agents
· Want to limit litigation costs by limiting the scope only to what is written in the contract
NONDISCLOSURE:
· Swinton v. Whitinsville Savings Bank: Swintons bought a house from Whitinsville. The latter never disclosed that the house was infested with termites, and Swintons never asked. 

· Held: NO affirmative duty to disclose. 

· Alleged that Whitinsville concealed information, without lying, obfuscating , or telling half-truths. ( No misrepresentation

· Swintons could have asked, and Whitinsville would have been bound to answer truthfully.

· Implications of potential affirmative duty:
· Sellers would have to disclose every material defect

· Buyers would have to disclose every material virtue

· How to avoid: (and incentive effects)
· Buyers should ask sellers about termites

· Buyers should get a general warranty of habitability -- cover their bases

· Kannavos v. Annino: Kannavos bought 8-unit house from Annino. Annino had modified the house from single-use to multi-unit against city zoning codes. Kannavos could have discovered illegality of multi-units by checking himself.

· Held: Still NO duty to disclose, but misrepresentation on Annino's part

· Annino/broker implied that the house could continue to be used as multi-unit

· No half-truths: Once a fact is partially disclosed, it cannot be false, and it must be the whole truth

· Duty of due diligence? Kannavos relied on Annino's representations ( No duty to use due diligence to discover contrary info

· How to avoid: Annino: Sell the house "as is" -- clears them of liability
PUFFERY/OPINION: 
· Speakers of Sport v. ProServ: SoS agreed with Ivan Rodriguez for several 1-year agency contracts. ProServ lured Rodriguez away promising him b/t $2M and $4M in endorsements. ProServ secured no endorsements. SoS sued ProServ for unfair competition predicated on misrepresentation. 

· Held: ProServ's statements not misrepresentation, just puffery. 

· Puffery should/would not induce reasonable reliance: In this case, in the baseball industry, everyone would know endorsements can't be guaranteed.

· Liability for person susceptible to misrepresentation
· Vokes v. Arthur Murray: Audrey Vokes is flattered into buying $31,090 for 2,302 hours of dance lessons via 14 contracts. Court makes a point of her being 51-yr-old widow. Vokes sued seeking restitution. 

· Held: Motion to dismiss overruled, Vokes could have justifiably relied on dance instructors' comments

· Not equal footing: Possible that dance instructors exploited their superior knowledge to exploit

· Could go either way: Another judge might call these representations puffery

· Incentive effect: Arthur Murray might stop flattering customers, counter to business plan

Fraudulent misrepresentation: 

Psenicska v. Twentieth Century Fox (Borat): Subject for Borat film approached by film company to shoot a documentary for foreign television with Kazak dignitary. All signed standard-form contracts including Non-reliance, Waiver of Liability clauses. Several plaintiffs sue for fraud. 

Held: Contract stands, no liability for 20th Cent. Fox. 

Mutual Mistake:
Bollinger v. Central Penn. Quarry Stripping and Construction Co.: Bollingers contract with Central Penn. to dump waste on their land. Prior oral agreement that Penn. would remove topsoil, dump, replace topsoil. Did not appear in writings. Penn. performed 'topsoil sandwich' at the beginning and then stopped.

Held: Parol evidence can be admitted in case of mutual mistake. 
Standard Form and Adhesion Contracts
Features: [see Henningsen below]
· No negotiation

· Drafter has market power
· One side has imperfect info about terms

· Terms are substantively unfair
· Used repeatedly w/o modification
REASONABLE EXPECTATIONS DOCTRINE: R §211. [supp. 104]

1. If you assent to a writing, read or not, you're bound UNLESS (3)
2. Knowledge is irrelevant: treat all parties the same

a. Graham: Long-time promoter given the benefit of doubt afforded to industry newcomers 

b. Not accepted by all jurisdictions (like rest of Restatement)
3. If reason to believe party would not have assented if they had read, those particular terms are NOT part of the agreement
a. Not reasonable expectations if:

i. Oppressive

ii. Inconsistent with:

1. Prior negotiations 

2. Most conspicuous terms

3. Commercial context
b. Graham: Graham would have and did know about the arbitration clause due to his long experience, (3) doesn't count 

Henningsen v. Bloomfield Motors: P sues D for Plymouth whose steering failed and injured P's wife
· Standard form features:

· No negotiation: Had to sign the bill of sale
· Market power: Same contract used in 93% of the entire car industry

· Imperfect info about terms: A plain reading of the terms looks just like a parts warranty, NOT like a disclaimer of all liability from personal injury. 

· Substantively unfair: Signing away right to sue for personal injuyr

· Used repeatedly w/o modification: Same contract used in 93% of the entire car industry

· Uses a public policy rationale

· An overdetermined case: Many reasons 
O'Callaghan v. Walker & Beckwith: Woman slips on landlord's concrete, lease agreement had been standard-form including an exculpatory clause releasing from liability. Held for landlord
· Lack of choice: Housing shortage; Most landlords use same form; No ability to negotiate

· Court held there was choice in thousands of other landlords; Dissent disagreed

· Legislative fix: Leg. chose not to regulate this issue

· Easterbrook take: Even if all landlords did use same contracts, still room to compete for terms

Doe v. Great Expectations: Dating service offered no leads and Ps paid thousands. 

Held: Ps not bound to the boilerplate providing no referrals

· Contract would probably have been enforced at common law. NY statute held otherwise.
Contracts of Adhesion: (Graham v. Scissor Tail)
· Tobriner: Standardized contract, imposed and drafted by party w/ superior bargaining strength, and signer only has choice to adhere or reject. [Quoted in Graham]

· They are valid UNLESS: 

1. Violate Reasonable Expectations Doctrine (R §211)

2. Unconscionable/against public policy

· Mere inequality of bargaining power is NOT automatically invalidate contract

· Contract found unconscionable: Arbitrator inherently biased toward one party

Policy Reasons For/Against Standard Form
· Concerns:

· Validity of consent; Substantive fairness; Concentration of power; Incentives to draft innovative and/or fair and/or clear terms; Incentives to read; Litigation costs

· Justifications: 

· Laissez faire (Easterbrook)

· Encourage competition b/t different standard forms: The market will produce a better agreement

· Parties would have an incentive to draft fair terms and trumpet them in promotions to gain customers.

· Assumes informed minority reads the contracts (in reality, almost no one reads)
· Very thin notion of consent -- most people aren't reading.

· O'Callaghan: competition among landlords will settle issue of exculpatory clauses in lease agreements

· Libertarian paternalism

· People are fallible and make ill-informed choices b/c of asymmetric information.

· Promote "choice-preserving" policies like disclosure to deal with problem of asymmetric info b/t drafter and signer. 

· Doe v. Great Expectations: Mandated 3-day cooling period to cancel dating service contract

· Paternalism

· Sometimes must override parties' choices in signing standard forms because they will inherently make the wrong choice due to imperfect info and systematic misperceptions
· Doe v. Great Expectations: $25 price ceiling for dating service with no guaranteed referrals
· Regulatory capitalism
· Public interest, including distributive justice, justify overriding private choices
· Legislature or executive branch better suited than courts to regulate
Unconscionability
TEST: (Williams v. Walker-Thomas Furniture)
1. PROCEDURAL: Absence of meaningful choice for one party

a. Gross inequality of bargaining power

b. Little real choice

c. No opportunity to understand the terms
2. SUBSTANTIVE: Contract terms unreasonably favorable to the other party

a. Outrageous price

b. Extreme in light of business practices of competitors
Policy Considerations

· Respect individual autonomy; Efficiency; Substantive fairness; Distributive justice; Institutional competence
Remedies for unconscionable contracts:

· *Clauses typically viewed in isolation
· But, large discretion for courts

· Refuse to enforce entire contract

· Refuse to enforce only unconscionable terms, and substitute:

· Legal default rules

· Minimally tolerable term most favorable to drafter

· Term most unfavorable to the drafter (similar to contra proferentem reading)

Williams v. Walker-Thomas Furniture: Ps bought furniture/stereo from W-T and then defaulted


Held: Remanded to determine unconscionability.
· Procedural uncon. factors:
· Market structure: other reasonable alternatives?
· Contract signed at home w/ door-to-door salesman (often considered coercive
· Understanding: Did Mrs. Williams know what she was signing?
· Substantive uncon factors:
· Payment was pro-rata: Could never pay off any item as long as any outstanding balance
· Did the borrower (Mrs. Williams) receive a benefit?
Jones v. Star Credit: P bought freezer for $900, total of $1,234 w/ credit; max. market value = $300

Held: P owes no more than $619 already paid. 

· No procedural unconscionability, only substantive ( unusual to throw out.

· Only price unconscionability
Good Faith In Performance
UCC:
· UCC §1-304 ( MANDATORY in every contract (but can define standards, §1-302(b))

· Valid for merchants (UCC §2-103) and non-merchants (§1-201)

Common Law:
· “Every contract imposes upon each party a duty of good faith and fair dealing in its performance and its enforcement.” R §205

Typical applications: When one party has discretion, it is limited by implied duty of good faith
· Over quantity bought/sold: Output and requirements

· Structural Polymer
· Whether a condition has been fulfilled

· Satisfaction clauses: Mattei v. Hopper
· Distribution of goods in exclusive contracts for royalties

· Lady-Duff Gordon
What is GOOD FAITH?

· NOT:

· Fiduciary or Best Efforts Duty (higher than good faith)
· Best Efforts: Bloor v. Falstaff: Falstaff had a duty of best efforts to sell Ballantine beer brand -- must give equal effort to Ballantine as other brands. 
· A royalty on Ballantine almost a tax on Falstaff, so best efforts can counteract disincentive to promote the brand. 
· Refrain from committing torts (lower than good faith)
· COULD BE: 
· Respect for reasonable expectations of parties

· Could be too difficult to draft for every contingency
· Parties' background understanding made binding.
· Maximizing joint gains from trade
· Belief that parties would have agreed to behave efficiently (Kaldor-Hicks)
· What the parties would have contracted for ex ante
· Refrain from acting in bad faith
· Fairness and morality standard
· Market Street: Mkt St agent failed to remind GE Pension Trust of a ¶34 giving Mkt St option to buy back below market value if negotiations broke down.
· Posner focuses on Mkt St's state of mind: Remands to determine whether Mkt St knowingly withheld info in the contract to its advantage.
· Notice important: If Market Street intended to trick GE Pension about ¶34, it had a duty to provide notice.
Policy considerations:

· GOOD: Reflect parties' intentions, reduce reading/drafting, fair outomes
· BAD: More uncertain/higher litigation; Restrict parties' choice to opt out
Good faith is not reasonable efforts:
· Dalton v. ETS: Testing service only had a duty to review score appeal in good faith, NOT to release Dalton's test score. He could take advantage other provisions for review in the contract.

· Duty: Don't act arbitrarily or in bad faith

· Did not need to make a reasonable review of the appeal: Just a review in good faith
· Keeps the matter out of the courtroom.

Public Policy Defense

*Remember, it's a defense against enforcement 
· A contract contrary to public policy is unenforceable (unless public interest in enforcement outweighs public policy against)

· Courts have discretion:

· Enforce whole contract
· Blue Pencil Rule: Take out objectionable part of contract while still leaving a coherent agreement 

· Broader severability: Judicially rewrite agreement to take out objectionable parts

· Restitution: possible remedy
· Unclean Hands: Defendant with unclean hands cannot use PP defense 

· Equitable doctrine, usually w/ requests for injunction/specific performance

· In pari delicto: In circumstances of equal fault, the court favors the defendant
· Typical applications:
· Licensing requirements; 

· Criminal prohibitions (i.e. bribery); 

· Judicially enacted

· Policy against exculpatory clauses (leg or judicial), waiver of obligations to children/spouse, Restraint of trade
· Statutory prohibitions

TPYES OF PUBLIC POLICY VIOLATIONS:
1. Formation is illegal

· Agreement to fix prices/pay bribe

2. Performance or consideration is illegal

· Agreement to commit murder

3. Agreement is product of illegal activity

· Agreement w/ unlicensed actor; procured through bribery

4. Performance will promote illegal activity

· Bovard v. American Horse: Company in business of making drug paraphernalia. Allowing contract would promote illegal drug use. Does NOT allow PP defense.

· How to avoid: Simultaneous exchange, forum shop, extra-legal/illegal remedy
Policy considerations of invalidating contracts contrary to public policy:

· Pro:

· Enhances deterrence
· Conserve prosecutorial resources
· Maintain court integrity
· Con:

· Disproportionate or illegitimate punishment
XLO Concrete: Rivergate Corp. (D) raises PP defense under Donnelly Act that their contract for concrete was part of extortion and bribery ring called "The Club." Held: Contract enforceable
· Contract perfectly legal on its face (not a category 1 issue)

· Performance may be illegal (cat. 2, unclear), and allegedly a product of illegal activity (cat. 3)

· Court does not accept PP defense in part because A.G. can bring charges separately for the illegal activity
RESTRAINTS OF TRADE
· Non-compete clause (business w/ business; employee w/ employer)

· General rule: Enforceable, but under strict lens of reasonableness
· Scope, Time, Geography
· Cannot impose unreasonable hardship on promisor
· Cannot be injurious to public
	Analyzing Non-competes
	Time
	Scope
	Geographical limit

	Harshness to Employee
	
	
	

	Necessity of Employer
	
	
	

	Injurious to public
	
	
	


· Typical remedy: Injunction
· (California typically does not enforce non-competes except in a sale of a business)

· Policy:
· Enforcing non-competes will protect:

· Investment in information

· Investment in training

· Not enforcing non-competes will enhance:

· Economic freedom of promisors

· Dissemination of information

· Hopper v. All Pet Animal Clinic: Vet. Hopper signed non-compete for 5-mi radius, 3 years after employment ends, in small animal medicine

· Time: Too long -- reduced to one year

· Big issue is time advantage of non-compete: About 1 year was about the amount of time that All Pet would have needed to exercise their competitive administrative advantage over a new Vet clinic.

· Scope: Ok -- could still perform large animal medicine

· Geo: Ok -- other areas of county are available

· Moral of story: apply for preliminary injunction (the 1 year had already passed)
ARBITRATION CLAUSES

· FAA represents federal policy in enforcing arbitration, preempts state policy, Concepcion  

· Italian Colors: contractual waiver of class arbitration under FAA is valid even though the plaintiff’s cost of individually arbitrating an antitrust claim exceeds potential recovery
Excuses
EXPRESS CONDITIONS
R § 224: "A condition is an event, not certain to occur, which must occur, unless its nonoccurrence is excused, before performance under a contract becomes due."

· Can be express or implied
Satisfaction clause: Must read in a duty of good faith or reasonableness to avoid illusory promise 

(Mattei v. Hopper)
1. Commercial value, quality, fitness, mechanical utility: Reasonableness standard, what a reasonable actor would judge

a. NY: Architect's dissatisfaction must be reasonable under such clauses

2. Fancy, taste, judgment of promisor: Good faith standard 
a. (Gibson: Satisfaction not fulfilled for portrait of daughter, thus no duty to pay)
b. Most states (except NY) accept good faith standard for satisfaction of 3rd parties
Conditions can be changed through:

· Estoppel

· Modification

· Waiver: A party can waive a condition added for their benefit, but the other party is still bound

· A waiver can be retracted unless relied upon. 
· Waiver cannot be retracted after the time of performance
· McKenna: Buyer repeatedly ignored condition that payments were conditional upon certificate of architect; builder sued for breach for nonpayment, buyer had waived condition 
· Happened in Klein v. PepsiCo: [selling jet] Pepsi raised a defense that Klein never expressed satisfaction with the inspection of the jet, which was a condition. Court seemed to agree that Klein waived that condition, or in alternative, that Pepsi prevented Klein from being satisfied.

Duty vs. Condition:

· If fail to perform a duty: Breach of contract
· If fail to perform a condition: No breach, but forfeit any benefit of fulfilling condition
· If unclear, courts prefer to impose a duty rather than a condition (R §227)

· Avoids harshness that comes w/ non-occurrence of a condition
Conditions an exception to parol evidence rule:
· Can place conditions even on completely integrated agreements

· Hicks v. Bush: Previous oral condition that other funders would raise a threshold amount of capital before transferring stocks to merger. 
Condition not fulfilled ( performance excused.
· Luttinger v. Rosen: Contract to purchase premises on condition of securing financing at 8 ¼% or less. Mortgage could be obtained only w/ 8 ¾%. 

· Luttingers get their deposit back.
· If Luttingers had waived the condition, Rosen would still have to sell
Contractor has a duty to pay, not conditional on Owner's full payment:
· Peacock: Subcontractors get paid by contractor, "written acceptance by the Architect and full payment therefor by the Owner." Contractor did not pay because Owner had not paid.

· Held: Clause was not a condition, but merely a reasonable time for payment
· Contractors can't get out of paying subcontractors unless expressly reject this default
CONSTURCTIVE CONDITIONS OF EXCHANGE: implied by law
· If one party materially breaches, the other party is excused from performance
· Must be material breach; Opposite is substantial performance

· Duties might be interpreted as conditions whose breach excuses the other party from performance -- not always
· R §241: Determining when failure is material:

· extent to which the injured party will be deprived of the benefit which he reasonably expected (how material was the breach?)

· extent to which the injured party can be adequately compensated (suing for damages)
· extent to which the party in default will suffer forfeiture
· good faith on the part of the party in default (willful breach)

· Default: PERFORMANCE COMES BEFORE PAYMENT if contract is silent on timing
· Stewart v. Newbury: Owner (∆) refused to pay, builder (π) walked off the job, court found no evidence of agreement to pay incrementally ( Owner excused from payment. 

· No finding of substantial performance
· If conditions are dependent, performance of the first must occur before performance of the second is due. If the first does not perform the second is excused from the contract
· Kingston v. Preston: Silk mercer promised business to apprentice on condition that apprentice would provide "security" (collateral property). Apprentice' failure to give "sufficient security" was an implied condition precedent whose breach excused mercer from performance
CONCURRENT CONDITIONS:

· If performance is simultaneous, tendering performance is a condition of each party's duty
· One party failing to tender performance excuses the other party from performance
MITIGATING DOCTRINES

SUBSTANTIAL PERFORMANCE:

· When constructive (rather than express) conditions are applied, the rule is substantial performance: Contract is due payment if the terms are substantially performed

· Jacob & Youngs v. Kent:  Builder didn't install Reading pipe, but another type instead. 

· No material excuse from paying, since contract was substantially performed

· Contract explicitly called for Reading pipe, but never specified remedy for breach
· Could create incentives for builder to be careless/shirk

· How to avoid: Use the words "express condition" about Reading pipe

RESTITUTION (for party in breach)
· Britton v. Turner: Worker worked 9 months of year out of 12 months contracted for was entitled to restitution for the 9 months, even though he breached
· Recovered in quantum meruit (payment for services performed)

· NOT substantial performance: Court views contract as entire (not severable)
· Corrective justice rationale: Don't let D get 9 months free labor

· The converse would incentivize D to induce breach through terrible labor conditions

DIVISIBILITY: 
· If contract is divisible (payment apportioned/itemized), party in breach allowed payment for work performed.
· Failure to perform on one part does not necessarily mean the other party is excused from their performance on the other parts.
· Gill: contract to drive logs downstream but flood came and swept many downstream; Gill sought payment of logs already driven downstream; contract was severable since payment was apportioned per 1000 feet of logs driven 

Impracticability 

· R §261: Elements of impracticability:
· An event's non-occurrence was a basic assumption
· The unexpected event happens
· As a result, performance is made impracticable (or frustrated under a separate doctrine)

· Generally means the cost of performance has become much higher
· Unless contract language or circumstances are to the contrary

· Alternative approaches for unanticipated circumstances
· "No excuses": Hell or high water clause
· Contract explicitly calls for performance w/out excuse

· Excuse based on presumed intentions

· Most courts don't end here, since presumed intentions are hard to ascertain

· Excuse based on fairness: 

· If too harsh to demand performance

· Excuse based on efficient risk allocation:
· Force majeure clause: Account for potential supervening events

· Determining efficient risk allocation
· Which party is better able to

· control the probability or magnitude of harm, 

· insure against the probability or magnitude of harm, or 

· bear any residual risk?
· The party better able to do these things should be the one to bear the risk.

· Foreseeability: Risk not always allocated even if the risk was foreseen by parties (Transatlantic)
· Implied condition can be read in about assumption of continued existence:
· Taylor v. Caldwell: Music hall burns down, court read in an implied condition that the music hall's continued existence was a condition for performance. 

· Existing Impracticability: An existing but unknown fact at time of contract formation 

· Mineral Park Land Co. v. Howard: Bridge builders contract with landowners to remove all of their requirements for gravel. Bridge builders claim they were excused from performing because half the gravel was under the water level
· NOT a supervening event: Gravel was under water when the contract was formed.

· Does not need to be impossible, just very costly (impracticable) to continue

· Cost must be much greater to invoke impracticability 
· Transatlantic: Contract w/ U.S. to ship cargo of wheat, usual route was through Suez Canal, war had started and Egyptians closed the Suez. Transatlantic sued for the contract price + cost of going around Cape of Good Hope. 

· Held: Not impracticable because Transatlantic didn't incur enough extra cost

· Transatlantic was not excused, nor due restitution
· Recovery: RESTITUTION
· Both parties excused from performance
· Either party entitled to restitution (may be limited by contract price)

· R §272 permits restitution for either full compensation or partial compensation for reliance. R 272(2) permits reliance
· Alcoa case: Contract was reformed with new price term

· Young v. City of Chicopee: Bridge subcontractor seeks payment for bridge even though bridge burned down. Damages: Restitution for wood wrought into the bridge, but NOT for wood not yet incorporated into the bridge.
Remedies
When there is a breach:

· Expectation damages: typical remedy

· Restitution is an alternative

· Reliance generally for promissory estoppel

· Specific performance available when damages are not

· Excuse from performance:
· "Material breach" will excuse the promisee from obligation to perform

· If contract "substantially performed" ( NO excuse

· Failure to meet an express condition
· TIP: The amount you pay for a provision should be equal to the remedy the court is likely to assign in event of breach. 

Policy considerations when choosing remedy:
· Provide compensation to person w/ broken promise

· Protect promisor by not forcing too much forfeiture

· Condemn morally reprehensible breaches (not typical)

· Promote efficient breach, deter inefficient breach
· Limit litigation costs

· Encourage stipulated damages

Default Rules:

· Majoritarian default rule: Set defaults that most parties prefer. 

· Penalty default rule: Impose a rule that most parties don't prefer to encourage contracting around

· Induces revelation of info about 

· Prevailing law (good for unsophisticated parties)

· Ex: Set a default that contractors don't want (cost-of-performance) to get contractors to explicitly spell out a different damage calculation with homeowner

· Value of performance
· Set default at market value, which most parties won't like, to force the parties to draft their own valuations into the contract

Efficient Breach Theory
· Breach can be Pareto-efficient

· At least one party better off, NO party worse off

· Used with expectation damages
· Legal remedies should be designed to induce efficient breach and deter inefficient breaches

· Qualifications:

· Must have good information about the level of expectation damages

· Other efficient non-performance possible

· Re-negotiation

· Re-sale

· Expectation damages can also induce inefficient behavior

· Efficiency isn't everything
Expectation Damages 
· Put non-breaching party in position they would have been in if contract had been performed
· CALCULATE: (Loss in value) + (Other loss) –  (Cost and Loss Avoided)

· Loss in value = Value of performance if received – Value actually received
· Other loss = Incidental loss (expenses incurred) + Consequential loss (physical harm to person/property due to breach)

· Cost avoided: Costs that would have been incurred if contract had been performed
· Loss avoided: Savings from mitigating losses via substitute

· Cost of performance: Damages set at market cost to repair, replacement, or perform

· Default, except when grossly disproportionate/economically inefficient

· Exception to economic efficiency:

· Groves v. John Wunder Co.: Groves leased their land to Wunder for 7 years to excavate gravel. Wunder breaches promise to level the land after removing gravel.

· Contract price = Wunder paid Groves $105,000

· Court grants: Cost of performance = $60,000

· Value of land if contract had been performed = $12,160

· Why outlandish cost of repair instead of lower diminished value? 
· Wunder's willful breach
· Reads economic waster argument very narrowly

· May overcompensate the Groves
· Plante v. Jacobs: Homeowners stopped payments on house; Homebuilder left many items unfinished. Cost-of-repair assessed as damages for all doable/efficient replacements for unfinished parts (kitchen cabinets, gutters, sidewalk, closet clothes poles, etc.)

· Diminished-value rule: Difference b/t value if performed and value as underperformed.

· Used when cost-of-repair would be unreasonable or grossly inefficient (R §348(2)) 

· Peevyhouse v. Garland Coal: P allowed GC to strip-mine their land, part of contract was that GC would do remedial work to land. GC breached. Cost of performance would have been $25,000. Diminished value of land was $300. Held: Award diminished value, $300
· The DEFAULT would be cost of performance UNLESS economic gain is grossly disproportionate to cost of performance. 

· If grossly disproportionate, award diminished value. 
· Plante v. Jacobs: Diminished-value rule applied for kitchen wall placed 1 ft. off (minimal damages -- almost no loss in value)

· Cost of repair (cost to tear down and rebuild wall) unreasonable
· How to avoid: Contract for cost-of-performance damages; Add a condition for excuse: If defects, no payment.

· Jacob & Youngs v. Kent: Reading pipe; Homebuilders sue owners for failure to pay balance of work. Owners defense that builder breached by installing piping by different manufacturer than stipulated in contract. 

· Held: Difference in value will be awarded for "substantial performance" of the contract. 

· Subjective value: amount promisee is willing to pay for performance, or amount promisee is willing to accept to surrender entitlement to performance

Limitations to Expectation Damages
AVOIDABILITY

· Cannot recover damages for losses that could have been avoided without too much difficulty after breach or repudiation (statement that one party intends not to perform)

· R §350(1): If possible to mitigate without undue burden/expense, do so

· If burdensome ( do not need to mitigate 

· Parker v. 20th Cent. Fox: Not forced to take different/inferior job.

· UCC §2-712: "Cover" by making reasonable substitute purchase

· [Not a duty to mitigate -- just a limitation on recovery of losses]

· Avoidable losses incurred from:
· Continuing to perform after repudiation (Rockingham County v. Luten Bridge Co.)

· Failing to arrange substitute performance w/ resources initially dedicated to performance

· Can recover losses resulting from reasonable but unsuccessful attempts to mitigate (R §350(2))
· Incentives created by rule:
· For promisees:

· Mitigate losses immediately following unequivocal breach/repudiation

· Obtain clarifications about whether there was breach/repudiation

· For promisors: 

· Repudiate as early as possible (surrender option to perform)

· Policy justifications: 

· Efficiency: Avoid needless waste

· Ensures party in breach is liable only for losses it caused, and no more

If one party repudiates, STOP performing:
· Rockingham County v. Luten Bridge Co.: Rockingham contracted w/ Luten to build a bridge. Rockingham breached and rescinded. After rescission, Luten continued building bridge.

· Held: Luten cannot recover for losses incurred after repudiation.

· But, entitled to losses incurred before repudiation

· Hypo: If, after repudiation, Luten had spent $1,000 preparing an unsuccessful bid for another contract ( can recover reasonable, unsuccessful attempt to mitigate.

Sale of goods: If "cover" is possible, do so (UCC §2-712)

· Klein v. PepsiCo: Klein could have "covered" with a comparable G-II jet, and chose not to. 
· Suppose Klein would get $500K profit over the contract price if contract had been performed, and market price of G-IIs is $200K higher than the contract price
· Klein could have mitigated breach by paying $200 more than contract price, and gotten recovery of $300K.
· Covering Rules:
· Only counts for true substitutes (a G-III instead of G-II doesn't count)
· Recovery only allows recovery for substitutes above market price, not below
Burdensome mitigation not required
· Parker v. 20th Century Fox: Shirley MacLaine had contract for $750K guaranteed payment, and 20th Cent Fox canceled film. Execs offered her a different movie, filming in Australia.          Held: MacLaine entitled to the $750K guaranteed pay

· Not required to accept different or inferior work to avoid a loss

· Counter: No convincing case that the two films are different in kind or degree

· Holding as a matter of law: MacLaine given summary judgment ( odd

FORESEEABILITY
· Cannot recover damages for unforeseeable losses

· Hadley Rule:
1. Can recover losses arising naturally from the course of a breach
2. Cannot recover losses from special circumstances that don't arise naturally, unless those special circumstances were disclosed at the time of contract formation.
· Hadley v. Baxendale: Miller's crank shaft breaks, sends back broken shaft to get the mold fitted for a new one. The carrier Baxendale delayed in shipping the broken shaft, which caused the mill to be closed 5 days longer and sustain 300£ lost profits. 
· Held: Carrier not liable for losses that were not foreseeable. Carrier did not have reason to know that shipping back a broken crankshaft was the mill's sole problem 
· Policy justifications of Hadley rule:

· Respect reasonable expectations parties agreed to

· Baxendale didn't agree to take on a 300£ liability with a 3£ shipping contract

· Fairness: Wanted to distribute costs to benefit large British merchants

· Control juries: Restrict juror bias by limiting size of verdicts

· Encourage smaller businesses like Hadley to take precautions (insurance, disclosure)

· Reduce litigation costs 

· New York: Tacit Agreement Test: Limits liability of party in breach (only 2 states)

· Did the breaching party contemplate assuming liability for the non-breaching party's loss?

· Kenford Co. v. County of Erie (NY 1989): Erie contracted with Kenford for stadium land. Kenford would give Erie land for the stadium in consideration for Erie hiring DSI to manage the stadium once built. County breached, Kenford sued for, among other things, loss appreciation in value of peripheral land. 

· Held: Kenford cannot recover lost appreciation of value of peripheral land, because the county never contemplated assuming liability for that loss.
· CISG, Art. 74 
· Delchi Carrier Spa v. Rotorex: Allowed recovery for lost profits based on Delchi taking orders based of number of compressors ordered from Rotorex and shipping/customs costs 
CERTAINTY
· Damages must be ascertained with reasonable certainty to be recoverable (a bit beyond "preponderance of evidence")

· Approaches: 

1. Reliance: No ability to recover uncertain damages, but can recover reliance damages

2. Award expected value by weighting options according to probability 

3. Estimate value: Pick the option that appears most likely
a. Chaplin v. Hicks: Beauty contestant given full award as if she had won.

· Majority Rule: Can award damages to new business if expected profits reasonably established.
· Fera v. Village Plaza Inc.: P was going to open "book and bottle" store, D failed to deliver on lease. 

· Lost profits easier to determine for interrupted business than a new business, but extensive fact-finding proved expected profits w/ reasonable certainty.

· Doesn't disfavor new businesses

· Minority: New business rule (new businesses cannot recover lost profits)

· Systematically disfavors new enterprises

· Policy justifications for limiting recovery based on certainty:

· Favors established enterprises; risks under- instead of over-compensation; create incentives for promisees to take precautions against breach, get insurance, get liquidated damages; reduce litigation costs.

Stipulated Damages: Liquidated Damages & Penalties
Key Question: How do you contract around court-imposed remedies?
· Contracting down (in price) usually unenforceable if done under duress or is unconscionable
· Contracting up w/ super-compensatory damages not enforceable: cannot apply penalties
· Courts determine whether stipulated damages clauses are enforceable as liquidated damages or unenforceable penalties
Determining Liquidated Damages vs. Penalties
1. Were stipulated damages a reasonable guess of actual damages that might ensue?

· Must be reasonable in relation to:

· anticipated damages

· actual damages (Ask what actual damages would be)
· difficulty of estimating damages, or

· difficulty of proving damages
2. Are damages difficult to calculate?
· Two tests: 1) Ex ante (time of contract); 2) Ex post (time of breach)

1. Dave Gustafson v.  State: Was the stipulated damages clause charging $210/day for delay appropriate ex ante? Held: Yes. Holding even though actual damages may have been $0 (there was another highway open)

· If a stipulated damages formula always overestimates expectation damages, it's a penalty.
· Stipulated damages clause must take into account costs 

· Lake River Corp. v. Carborundum ("Ferro Carbo" shipping): Damages formula mandated the remainder in gross revenues under the contract, but did not take costs into account.
· Posner's fundamental objection is that it stipulated damages always overcompensates Lake River, no matter when breach occurs, even ex ante.
· Wasserman's Inc. v. Township of Middletown: Wasserman's + Jo-Ro sue Middletown for stipulated damages when the latter revoked their lease. Damages called for 25% of gross receipts + costs of any improvements.
· Remanded to determine whether 25% of gross receipts was reasonable 
· Gross receipts raises red flag, but 25% might take costs into account
· The profits from the property were very small compared to the judgment.
· Deploys both ex ante and ex post approach.
· Policy for true liquidated damages: Decrease litigation costs, avoid judicial error, circumvent limitations on damages
· Policy against penalties: Fear of uneven bargaining power, promote Pareto-efficient breach, respect autonomy
· Policy for penalties? Potential situations in which parties would want a penalty and would bargain for it. (Tenant asking landlord for penalty clause in case of breach)
· How to contract around: 
· Characterize stipulated damages as an alternate form of performance: just another way to perform the contract
· Take-or-pay gas purchase contracts
· Try calling it "liquidated damages," and definitely not a "penalty"
Restitution
· Liability derives from "unjust enrichment of the defendant at the expense of the claimant."

· If you confer a benefit on someone who was not entitled to it ( sue for restitution

· Not quite an element of contract: Usually comes from partially formed contracts.

· Circumstances for restitution:

· When one party pre-paid, or overpays a bill

· Misunderstandings: One worker does work for which another worker is being paid. 

· Land improvements mistakenly made on wrong property 

· Officious intermeddler: Exception to receiving restitution (a.k.a., a volunteer)
· Posner: "If while you are sitting on your porch drinking Margaritas a trio of itinerant musicians serenades you with mandolin, lute, and hautboy, you have no obligation, in the absence of a contract, to pay them for their performance."
· Losing contracts often awarded restitution (b/c $0 or negative expectation damages)
· U.S. v. Algernon Blair: Subcontractor Coastal Steel included use of crane in their work w/ Algernon. Algernon breached w/o paying for crane. IF contract had been performed, Coastal would have lost money. Cost of crane use was $37,000.
· Held: Coastal recovers in quantum meruit (recovery for services rendered)
· Expectation would have been negative, or $0.
· Award restitution under fairness principle to pay for work done, and not unjustly enrich another party.
Specific Performance


**Begin with: What would damages look like?
· Then, are damages more appropriate than S.P? 
· If YES ( give damages
· If NO ( maybe S.P.
· Specific performance generally available only when damages are unavailable
· Real estate: Presumption that damages inappropriate (land is unique)

· Equitable relief should be appropriate: 

· Limitations include:

· Unclean hands

· The contract itself is unfair and performance would be unreasonable (a la unconscionability)

· Limitation periods (laches)

· When promisor must receive security for performance (assurance buyer will pay)

· If judicial enforcement is impractical

· Compliance must not be impossible

· **NO specific performance for personal services (but injunction possible)

· Policy considerations of S.P. over damages:

· Advantages: Avoids judicial error and litigation costs in valuing performance

· Disadvantages: Administration costs; Higher transaction costs to permit breach; No incentive to mitigate or disclose risks of unforeseeable losses

· Both dis/advantage: Allows non-breaching party to capture benefit of breach

· Internationally: Civil law countries prefer specific performance; Common law prefers damages

When damages can be assessed and the replacement is not unique ( give DAMAGES
· Klein v. PepsiCo: Klein contracted with UJS to find a commercial G-II jet. UJS negotiated with PepsiCo for their G-II. Contract formed: PepsiCo offered to sell for $4.6M, UJS telexed a confirmation which court took as acceptance. Contract breached: PepsiCo called off the deal, alleged there had been no agreement [trial judge disagreed]. 

· Remedy: Damages (If recoverable/adequate, specific performance is inappropriate)

· Klein had asked for specific performance
· Applied UCC §2-716(1): "Specific performance may be decreed where the goods are unique or in other proper circumstances."

· Unique? NO -- other G-IIs available

· Other proper circumstances? NO -- price increases alone don't afford S.P.

· How to avoid: Klein could have argued "inability to cover" w/ comparable product

· Morris v. Sparrow: Cowboy Sparrow contracted with rancher Morris to do work on ranch. Part consideration was the horse Keno. Sparrow trained Keno, who "will be a first class roping horse." Sparrow sues for Keno. Held: Specific performance
· What would damages be? ( The market price of a trained roping horse.

· Why specific performance? ( Probably subjective value Sparrow held for Keno

· If objective valuation is fine w/ plaintiff, damages will suffice

· Incentives: Would Sparrow try to buy another roping horse after breach but before trial?

· If expecting SP ( No

· If expecting damages ( Yes

If damages are uncertain ( give specific performance
· Laclede Gas v. Amoco Oil: Laclede supplies utilities, makes long-term contract with Amoco for propane supply (requirements contract). Amoco raised prices, Laclede refused, and Amoco said it was "terminating" for lack of mutuality. Mutuality found via implied duty of good faith in requirements contracts, even though termination clause one-sided toward Laclede.

· What would damages be? Propane prices, quantities, agreement duration all uncertain
· Held: Specific performance to supply propane

· Factors for SP [won out]: Public interest in supplying heat to new houses

· Factor against SP: Court's administrative cost in monitoring SP
If prices rising, specific performance is worth more to plaintiff:
· Klein: Incentive to get specific performance: 

· Damages = Cost of replacement @ time of breach – Contract price

· If replacement = $5.5M at breach, Damages = $5.5M – $4.75M = $.75M
· Specific performance = getting the plane @ time of trial, when the plane's value would have increased further. 

· If plane = $6M at trial, and then Klein re-sells, Value = $6M – $4.75M = $1.25M 
NO S.P. for personal services:
· Difficult to enforce

· Too much of an imposition/infringement on liberty

· Link to 13th Amendment prohibition on slavery/forced servitude.

· Injunction is possible, esp with someone of exceptional or unique skill:
· Lumley v. Wagner: Opera singer Wagner signed exclusive performance deal w/ Lumley. Wagner broke contract and signed with another opera. Lumley enjoined Wagner from performing opera w/ other company.
Injunction in commercial setting can be more efficient: 
· Walgreen v. Sara Creek Property: Walgreen had leased space in Sara Creek's mall as only pharmacy. Sara Creek breached and leased to another space to a pharmacy. Walgreen sued for injunction. 

· Posner considers likelihood of efficient breach in this case. 

· Why not damages? Difficult to calculate over 10-15 years

· Why injunction? Although it increases monitoring costs, it allows parties to negotiate around the injunction, lets market set the price. 

Reliance
· Sullivan v. O'Connor: 
Disgorgement
THIRD PARTY BENEFICIARIES

· ASSIGNMENT: Transfer of a contractual right

· Hamer v. Sidway: Hamer = assignee of Story Jr.'s estate; Sidway = executor of Sr.'s estate

· NOT permitted if performance would be materially different

· DELEGATION: Transfer of a contractual duty

· Original party is still obligated under the contract

· If delegated, performance must be accepted from the delegate
· NOVATION: Replacement of a party to an agreement (transfer of both rights and duties)

· Requires consent of all parties.
If A and B create a contract, and C is a beneficiary, how can C sue for the benefit of A and B's promise?

· Make C a third-party beneficiary:

· Intended Beneficiary: Legal conclusion is that C is a beneficiary, can enforce contract

· Incidental Beneficiary: Conclusion that C is not a beneficiary, cannot enforce contract.

· Determining who is an intended beneficiary:
· Express language of the contract says so

· If the promisee paid the promisor to assume liability to the third party.

· Creditors: Debtor has an obvious motivation to pay a 3rd party to pay off the creditor
· Lawrence v. Fox
· Making a gift (donee beneficiary): 

Seaver v. Ransom: Mrs. Benton signed the will in order to make her husband revise the will to give the house to her niece.

RULES:

· Can't usually sue on public contract w/ the government:
· Sisney v. State: Jewish inmate not an express beneficiary of contract b/t state and food distributor, can't sue on the contract. Rationale: Gov't contracts are for everyone.
· More likely can sue as 3rd party beneficiary if express beneficiary won't sue
· Sisney v. Reich: Settlement allowed a class of beneficiaries: Kosher Jewish inmates
· Unlikely that the original settler would sue on the agreement

· Third-party rights are irrevocable (generally)

· Third party rights vest (are conferred) upon:

· Formation of a contract (if specified in agreement)

· Assent by third party

· Reliance by third party

· HOW TO PREVENT:
· Non-assignment clause: Prevents parties from assigning rights.

· Disagreement in states as to whether non-assignment also excludes third-party beneficiaries. Some yes, some no, some

· NO third-party beneficiaries clause
SUBSTITUTES to Law of Third Party Beneficiaries

· If A and B create a contract, and C is a beneficiary, how can C sue for the benefit of A and B's promise?

· Specific performance: If C cannot sue, but can induce A to sue for specific performance, the benefit will accrue to C

· Assignment: If A assigns the contract to C, the agreement becomes one between B and C, and C can sue. 

· Trusts: [An equitable principle that one party holds property for the benefit of another. Trustee will have legal title to the property, but in equity, the trustee holds the property for the benefit of the beneficiary.]

· A trust can be set up for the benefit of a third party. 

· Agency: An agent has the power to affect the legal status of the principal.

· If A contracted as the agent of C, the contract between A and B is actually a contract between B and C
SOURCES OF CONTRACT LAW
· Federal legislation

· Federal common law

· State legislation 

· Uniform Commercial Code 

· E.g.  Article 2 (sale of goods)

· New York General Obligations Law

· State common law

· Non-uniform

· Includes both common law and equity

· Synthesized in Restatement, Second, Contracts

Formation Rules: UCC §2-207(1), (3)


(1) A definite and seasonable expression of acceptance or a written confirmation which is sent within a reasonable time operates as an acceptance even though it states terms additional to or different from those offered or agreed upon, unless acceptance is expressly made conditional on assent to the additional or different terms. 





(3) Conduct by both parties which recognizes the existence of a contract is sufficient to establish a contract for sale although the writings of the parties do not otherwise establish a contract…





Interpretation Rules: UCC §2-207(2), (3)


(2) The additional terms are to be construed as proposals for addition to the contract. Between merchants such terms become part of the contract unless: 


(a) the offer expressly limits acceptance to the terms of the offer; 


(b) they materially alter it; or 


(c) notification of objection to them has already been given or is given within a reasonable time after notice of them is received.





(3) [If the writings of the parties do not otherwise establish a contract] the terms of the particular contract consist of those terms on which the writings of the parties agree, together with any supplementary terms incorporated under any other provisions of this Act. 
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