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Consideration

Basic Terms

· Definition:
· The promisee gave up something of value or circumscribed his liberty in some way
· The promisor made his promise in exchange for for the promisee’s act
· Purpose:
· Evidentiary: consideration provides objective evidence that the parties intended to make a binding agreement
· Cautionary: if parties are aware that consideration will make a promise enforceable, they will be less likely to make bad promises
· Bilateral: Exchange of promises (ex: a purchase of goods)
· Unilateral: Performance based (ex: mowing the lawn-- becomes binding when service is rendered)
· Induced Reliance: A party acts in reliance of a promise made to them (ex: retirement benefits)
Statute of Frauds

· 5 types of contracts must be in writing:
· sale of an interest in land 
· contract for the sale of goods exceeding a specified amount ($500 in the UCC) 
· promises to answer for the debt or default of another 
· contracts that are more than a year out (ex. Boone v. Coe-- lady moves out to TX to live on a farm)
· contracts in consideration of marriage 
Promises to Make a Gift

· General rule: promises to make a gift are not enforceable
· Note: sometimes a promisee will have to meet certain conditions in order to receive a gift (like traveling to accept it) but unless these are bargained for, they are not consideration. Of course if there is significant reliance, promissory estoppel comes into play.
· Hint: ask if the promise benefits the promisor or if bargaining took place
· Exceptions:
· Forbearance 
· Ex: Nephew refrains from drinking in exchange for uncle’s promise to give him $5000 (Hamer v. Sidway)
· Reliance 
· Ex: Grandfather promised granddaughter $2000 so she could quit her job if she wanted to. No consideration but she did rely on the promise. Note that her reliance was foreseeable. (Ricketts v. Scothorn)
· Ex: Employee is promised retirement benefits. When a new director takes over the payments are discontinued. Due to employee’s reliance on the promise, the court found in her favor. (Feinberg v. Pfeiffer)
· Promissory Estoppel: treats promisee’s reliance as an independent and sufficient basis for enforcement (Section 90 of the Restatement reliance must be foreseeable. Establishing trusts easily takes care of this problem)
Moral Obligation and Past Consideration

· Generally, a person who performs an unsolicited service for another is not entitled to compensation
· Exceptions: An emergency room doctor performs services can recover the fair value of the service
· Promise to Pay After Service
· Generally past consideration does not require that someone who makes a promise after the service was performed cannot be held to that promise
· Ex: plaintiff took care of defendant’s son when he was ill. Defendant told plaintiff he would pay her but later changed his mind. The court could not hold him to pay. They viewed it as a promise to make a gift. (Mills v. Wyman)
· Note: if the son had been a minor, the court may have decided differently as it would have been a material benefit (see below)
· Exceptions:
· Material benefit + moral obligation = valid consideration
· Ex: an employee of the defendant saved defendant’s life, causing considerable harm to himself. Defendant promised plaintiff $30/month for the rest of his life. Defendant paid it until his death. Court held that defendant received a material benefit and in view of plaintiff’s injuries, he had a moral obligation. (Webb v. McGowin)
· Life saving benefit
Contract Formation

Offer and Acceptance

· Offer: the manifestation of a willingness to enter into a bargain
· The offeror is the master of his offer so he can set terms of acceptance
· Circulation of pricing advertisements does not constitute an offer nor does a quote
· It’s generally the order itself that constitutes the offer
· Acceptance: a manifestation of an assent to the terms set by the offeree
· Acceptance of an offer that you know if made in mistake is not valid
· Mailbox rule: an acceptance is valid once it is dispatched, not received
· In unilateral contracts, the offeror can revoke at anytime before performance is completed
· With non-compete agreements, they are bilateral as one party offers a job in exchange for a promise not to compete
Revocation and Counter-Offer

· Revocation: If the offeror says “I revoke” before the offeree accepts, the offer is terminated
· Ex: P is offered a discount on his mortgage if he pays the remainder of it in cash. P goes to pay D, but D informs him through the door the he’s sold the mortgage and the offer no longer stands. (Petterson v. Pattberg)
· In this case, acceptance would have been when P gave D the money
· No offeree should assume that he is the only one the offer has been extended to
· When the offeror and the offeree and undertaking a joint venture, the offeror cannot revoke the offer
· Ex: Construction company accepts bids for paving work. D submits bid and P accepts. The next day D tries to revoke bid. Court held that offer was non-revocable (Drennen v. Star Paving)
· The offeror gives the bid with the hope that the offeree will rely on it (promissory estoppel)
· Troubling because it’s a one way street-- contractor can still call around and try to get lower bids
· Ex: P wants to open a franchise of D’s grocery store. They tell him to jump through some hoops and he can open a franchise. D later ups the sum required from P significantly. P recovered reliance damages (promissory estoppel).
· Agreements to later agree are usually not enforceable
· Exception: Parties are launching an enterprise but need to complete preliminary steps before moving forward.
· Option Contract: Generally an option contract, if it is in writing, is enforceable (irrevocable for the term specified) 
· Counteroffers: Counteroffer and rejection are legal equivalents
· Under common law, if an offeree accepts the offer, pending changes, the offer is not binding (“Mirror Image Rule” -- everything must be exactly the same)
· Battle of the Forms (UCC)
· If there is a discrepancy between forms, the UCC treats a seller’s acknowledgment of a purchaser’s offer as an acceptance. 
· See 2-207 for details
· Most courts recognize a knock out rule, that eliminates conflicting terms from the contract
· If the seller’s forms have additional terms that aren’t contradictory, those are considered added to the agreement (unless of course the purchaser specifically objects)
· Rolling contract: the buyer accepts the goods before agreeing to the terms. There is usually a term that says something like, if you don’t return the product within 30 days, you agree to the terms
· Ex: Shrinkwrap contracts
· Ex: Court held that D who used a program in a commercial instead of private use manner was bound by the terms of the contract (ProCD v. Zeidenberg)
· Restatement 2-207
· A definite and seasonable expression of acceptance or a written confirmation which is sent within a reasonable time operates as an acceptance even though it states terms additional to or different from those offered or agreed upon, unless acceptance is expressly made conditional on assent to the additional or different terms.
·  The additional terms are to be construed as proposals for addition to the contract. Between merchants such terms become part of the contract unless:
· the offer expressly limits acceptance to the terms of the offer;
· they materially alter it; or
· notification of objection to them has already been given or is given within a reasonable time after notice of them is received.
· Conduct by both parties which recognizes the existence of a contract is sufficient to establish a contract for sale although the writings of the parties do not otherwise establish a contract. In such case the terms of the particular contract consist of those terms on which the writings of the parties agree, together with any supplementary terms incorporated under any other provisions of this Act.
Unfairness and Unconscionability

Duress, Incapacity and Misrepresentation

· Duress: any wrongful act or threat which overcomes the free will of a party (Rest.)
· Types:
· Violence/Imprisonment
· Wrongful taking of another’s property
· Threats to breach the contract
· Ex: B employs A to complete a task. Midway through A tells B he has to give him more money or else he won’t finish it. B substantially relied on the contract. (Alaska Packers)
· Un-voidable
· There is consideration for the mid contract change, or under the UCC, the change is made in good faith
· Ex: A needs an extension for a loan. B agrees but requires a higher interest rate.
· Damages: restitution (unjust enrichment)
Misrepresentation and Concealment

· Even innocent misrepresentations void the contract
· Must be a misrepresentation of fact, not opinion
· Ex: trade talk, puffing (this is a great car!)
· Non-disclosure of a material fact
· A buyer should conduct their own inspection of a home/property because a court won’t necessarily find that the seller should have disclosed (Swinton v. Whitinsiville Bank)
· There’s no general duty to disclose
· Exceptions: half truths, positive concealment, failure to correct a past statement/mistake, fiduciary relationship
· Restatement 161 says that non-disclosure equates to misrepresentation
· Traditionally, it has been much harder to win on a misrepresentation case
· However, sometimes courts will refrain from awarding damages but will rescind the contract
Standardized Forms and Unconscionability

· Standardized Forms: Generally in consumer transactions, sellers use a boilerplate contract and we can assume that the consumer does not read/understand it. There is little to no room for negotiation on terms.
· Courts are reluctant to enforce these since the non-drafter has not really assented to the terms
· Ex: P bought a car from D dealership. P got into an accident, supposedly because of some failure on the part of the vehicle. D had placed in the contract a line that excused them from liability for personal injuries. The court found in favor of P because they felt this was a predatory practice on the part of the big 3 automakers.
· Unconscionability: a clause is shockingly unfair, one-sided
· Ex: (Willams v. Walker-Thomas Furniture) P bought items from D’s store on credit. If P defaulted on any item, D could repossess all of the items purchased by P. Court held that it was unconscionable. 
· Questions to Ask:

· Was there an absence of meaningful choice on the part of the buyer?
· Can both parties, given their known education etc, understand the contract?
· Was the contract unreasonably in favor of the seller?
· The important thing to look at is substantive fairness
· To analyze fairness, look at it in the pre-breach world
Contract Interpretation

Parol Evidence Rule (UCC 2-202)
· Parol evidence rule: renders oral agreements decided prior to a written contract unenforceable, if the contract is completely integrated
· Integration is what cases will turn on
· A partial integration is considered by the parties to not contain all of the terms.
· Ex: P entered into an agreement to buy property from D. D had said orally that they would remove an ice house on the property. D didn’t remove it. Court said it came down to whether the contract appeared complete in an inquirer. (Mitchell v. Lath)
· They could have made a separate agreement per the ice house
· There needs to be separate consideration for the additional term.
· Ex: P bought a ranch from D, a family member. D could repurchase the property at anytime in the next ten years. They orally agreed that D’s right could not be transferred to creditors or any third party. The court upheld this agreement because the agreement wasn’t complete: it was a standard contract, no room for modifications, they weren’t familiar with real estate transactions and they were family so oral agreements could probs be trusted. (Masterson v. Sine)
·  This is on shaky ground. They just decided that the contract was incomplete because the evidence of the oral agreement was sound.

Trade Usage

· Generally a court will use the trade usage to interpret a contract’s use of a word 
· Ex: In the chicken case, both parties misunderstood what the other meant by chicken. The trade usage includes all types of chickens, so the buyer’s breach was probs fine.
· When trade usage conflicts with the express terms of the contract, the express terms dominate
· Trade usage includes how things are regularly done (like in previous contracts)
· Ex: D has a contract with P to buy nitrogen over a period of time. In that trade, when there are large fluctuations in price, ppl usually change the terms of their contract. Thus, when D refused to pay the old price after the price of nitrogen had gone down significantly, they violated the trade usage and breached the contract. (Columbia Nitrogen)
· Counter ex: Construction contract. D ordered too much concrete from P. They said they would not accept the additional concrete, saying that in that trade, changes to contracts were accepted. The court held for P, allowing strict performance. (Southern Concrete v. Mableton Contractors)
· Due to these discrepancies, it’s hard to predict what way a court will go
Filling the Gaps

· Sometimes we purposely omit certain terms of a contract, like quantity, etc.
· Ex: manufacturer and distributor relationship. Distributor is to make best effort to sell product, generate profits. But what that best effort entails is often not included in the contract’s terms (how much advertising, etc).
· Ex: P had exclusive right to sell D’s license on fashion items. D started to sell her own licenses. Court found that D breached because there was an implied condition that P would put forth reasonable efforts. P had. (Wood v. Lucy, Lady Duff-Gordon)
· Ex: A beer distributor did not put forth their best efforts to sell the product, and spent time on a product they thought would be more profitable. The court found they breached the contract. To determine damages, look at the profits of comparable products
· Note: A distributor does not have to go bankrupt if they continue to try to market the product.
· It is wise to include some sort of minimums and maximums so it’s easier to enforce the contract, since it’s hard to determine best efforts
· Good faith is key to filling the gaps
· Ex: P promised to purchase all of the bread crumbs D produced. D decided it wasn’t profitable and ended production. D said they hadn’t breached because they were no longer making bread crumbs. The court held that this minor loss was not going to run them out of business, and that they acted in bad faith.
Performance and Breach

Conditions

· Conditions subsequent v. conditions precedent
· Per the Restatement, when there’s an ambiguity in a contract, courts should lean towards interpretations that reduce the risk of forfeiture. 
· Precedent: an event that must occur before performance is due
· Ex: P offered to enlarge a photo for D and said that if he didn’t like it that he would have to pay for it. D said that he didn’t and P sued for his fee. The court held that D’s satisfaction was a condition precedent. (Gibson v. Cranage)
· Ex: P entered into a contract to buy D’s home. They put down a deposit. The contract had a clause that the contract of sale was valid pending P obtaining a mortgage with specific qualities. They were unable to find one exactly like that that was specified so they asked for their deposit back. The court found in favor of P and said they could get their deposit back. (Luttinger)
· Subsequent: 
· Ex: P filed a claim with their insurance company for damaged crops. They plowed the fields before an inspector could come. There was a clause in the contract that said P shouldn’t plow down the stalks before inspection. The Court held that it was not a condition precedent: D’s duty to pay arose from the filing. The issue of plowed stalks comes into determining how much money they should get. (Howard v. Federal Crop)
· Ex: P was a subcontractor on D’s project. There was a condition in the contract that said D would pay P 30 days after D received payment from the owner of the building. The owner went bankrupt and D didn’t pay P. The court held that that was a condition subsequent and was really more about timing. P couldn’t be expected the bear the owner’s financial risk. It makes more sense for the contractor to since he has a closer relationship with the owner. (Peacock Construction v. Modern Air Conditioning)
· Differentiating between conditions precedent, promises, promissory condition
· Condition precedent: failure to occur discharges the promisor from his performance obligations. No damages.
· Promise: Injured party has a claim to damages but isn’t discharged from their duties unless the breach is material
· Promissory condition: if the event does not occur, injured party is discharged from obligations and can claim damages
· Oral Modification and Waiver
· Parties can use oral agreements to alter contracts after adoption of a written contract
· There can often be a need for flexibility in contracts, especially construction ones
· Ex: P entered into a contract to build a motel and restaurant for D. There was a term that said any changes would have to be agreed to in writing. D found substandard work and told P that they would withhold payment unless P agreed to pay $5000 to make changes and do some additional work for free. P sued D for the extra work they did. D said that they didn’t have to pay since all changes needed to be submitted in writing. P said that the work had been orally requested by D’s agent. The court found that D waived the written requirement by having their agent request the extra work. They said that there’s no bar to an oral waiver of a condition when the waiver was clearly relied upon by the promisee to their detriment.
Problems of Performance

· Constructive conditions of exchange
· Performance is dependent on both parties: If A is supposed to perform a service and doesn’t, B doesn’t have to pay
· Sometimes it’s ambiguous which party must act first, if they should be paid on installment, etc
· Ex: P did some construction work for D. P excepted to be paid on installment; D thought they would have to pay once the contract was completed. The court found that it was possible that it was an entire contract, and so they called for a new trial. (Stewart v. Newbury)
· Generally contracts are entire but in the case of a construction contract, it often makes sense to pay on installments
· Substantial performance
· Ex: P built a house for D. P inadvertently used a different brand of pipes than the contract specified. D decided to withhold the remaining payment owed to P unless he ripped out all of the pipes and put in the right ones. The court held that P had substantial performance and that the default had been by mistake and it was super trivial. D could be awarded damages for the mistake, which would be calculated by the difference in property value. (Jacobs and Young v. Kent)
· There is some concern that often we do care about the brand.
· Ex: P built a house for D. The living room wall was one foot off. D refused to furnish the rest of payment. The court held that in the interest of economic efficiency, they weren’t going to make P pay to have the wall removed and rebuilt. There was no change in market value of the home. (Plante v. Young)
· Material breach
· Not all non-performance counts as a breach
· If it’s a minor departure from the contract, both parties still have to perform but the injured party can claim damages
· If it is a material breach, the injured party is discharged from the contract but if it seems like the breaching party is going to fix its mistake, the injured party’s duty to perform is suspended until that takes place (right to cure)
· Factors determining if a breach is material:
· Deprivation of expected benefit if it’s the principle reason the contract was created
· Breach was willful
· Significant delay in performance that deprives the other party of the principle benefit of contract
· Ex: D was doing some excavation for P. D ran into the side of a nearby house with their bulldozer. D’s insurance company wouldn’t pay due to lack of negligence so P withheld payment. D stopped working on the project. The court held for P, saying that D materially breached the contract when they failed to work in a workmanlike manner (running into the house) and when they walked off the job. (K&G Construction v. Harris)
· This case is a little iffy. Did they really behave in a nonworkmanlike manner?
· Perfect Tender
· Perfect tender rule: a good must exactly match the description in the contract or the buyer can refuse them. But the buyer has to tell the seller so the seller can fix the problem. 
· A lot of courts will only find that for the buyer if the defect is significant
· Acceptance can only be revoked if the problem could not have been found on initial inspection and the non-conformity substantially impairs the value. 
· If a buyer uses the goods, he can’t later revoke acceptance if he knew something was wrong with them
· Damages: the buyer can recover damages equal to the difference in value
· UCC warranties
· A description of the goods in the contract is treated as an express warranty (a promise that the seller will provide goods that conform to that description)
· It can be hard to tell what is an express warranty and what is a recommendation or puffery
· A warranty of fitness is met by:
· the goods pass without objection in the trade
· are of average quality
· fit for the ordinary purposes for which such goods are used
· If a seller says “as is” there is no warranty
· Ex: Glue case, where the glue didn’t glue but risk fell on the buyer for buying it “as is”
· Sellers don’t provide warranties against everything
· Ex: Lady tried on pants at a store and there was a brown recluse in them. She spent a month in the hospital and sued because the store had an implied warranty that the pants were fit for the use intended. Court said that this was a pretty far stretch. D didn’t put the spider there and the injury wasn’t caused by the pants.
· Anticipatory Breach
· Anticipatory breach: a material breach takes place before the contract starts
· Damages: The injured party has a claim for damages and is discharged from the contract
· Injured party should mitigate damages
· What happens when the seller breaches before the contract starts? How should the buyer cover?
· Ex: P entered into a contract with D to buy some grain. D breached and P waited a while before finding a new seller. The court said that you should find a new seller as soon as you know about the breach. Damages were limited to that amount. (Oloffson v. Coomer)
· Demand for assurance
· Often, if a seller is unsure about a buyer’s ability to pay, he can ask for assurance from a bank, etc
· You can’t back out after entering into the contract because of lack of assurance unless you’re sure something bad has happened to the buyer’s finances (bankruptcy, etc)
Mistake and Impossibility

Mistake and Impracticability

· Mutual Mistake
· Parties who misunderstand each other’s intentions may have no contract at all because there isn’t mutual assent. (Peerless)
· More common is parties who did agree to something but misunderstand what the property was that they were exchanging. There was a meeting of the minds so there was a contract but both erred in making basic assumptions
· Ex: D offered to sell a cow to P that he thought was infertile so they price was real low. Then D found out the cow was pregnant and refused to sell. The court said that D could rescind the contract; at the time, they both believed that the cow was barren. A contract cannot be enforced if the whole substance and nature of the merchandise is different than what was bargained for, the mistake was mutual and the dollar amount to the disadvantaged party is great. (Sherwood v. Walker)
· This decision seems a little iffy-- the seller should have probably known his cow better. This is a risk of doing business.
· Now contracts based on mutual mistake can be rescinded unless the risk one takes is part of the ordinary risk of doing business
· If both parties were equally “experts” the contract can be rescinded
· Ex: Farmer sells land to geologist. Land is worth way more than farmer thought because there’s gold. Here the farmer takes the risk of not consulting an expert, and the contract can’t be rescinded.
· The law wants to protect from clerical errors, misunderstandings, etc. We figure out when a contract can be rescinded by looking at who the risk falls on
· Unilateral Mistake
· Contracts are usually only rescinded if the unmistaken party knew that they other was acting on a mistake
· Existing Impracticability
· Performance can be excused if it is impracticable because of a fact the performing party had no reason to know and its non-existence is a basic assumption
· Ex: D was building a building for P but once they got to the 3rd story, it collapsed into quicksand. They tried again but it collapsed again. P sued, saying D had an obligation to build the building. The court held for P, basically saying that it’s D’s obligation to figure out if they can build on the land. (Stees v. Leonard)
· Ex: D said they would buy all the gravel they needed to build a road from P and extract it themselves. It turned out that D could only get half of what they needed--- the rest was underwater and would have been super expensive to extract. P sued, saying that D couldn’t buy gravel from anyone else. The court held for D, saying that due to the prohibitive cost, the contract was impracticable. (Mineral Park v. Howard)
· It seems like the court misunderstood the deal. The supplement author thinks they should have had to pay monetary damages.
Impossibility and Frustration

· General Rule: if property that the performing party expected to use is destroyed, the parties are discharged if the property was specifically referred to in the contract or at least understood by both parties to be the property that would be used

· Impossibility is all or nothing. Either the contract is valid or fully discharged.
· Who pays when a contract is frustrated by things outside of the parties’ control?
· Each party has to deal with their own losses, unless otherwise allocated in the initial contract. It seems like courts tend to just leave the losses where they fall
· Ex: P rented out a music hall from D. The music hall burned down. The presence of the music hall was essential to performance. Since without fault the building no longer existed, both parties were discharged from their obligations. (Taylor v. Caldwell)
· Ex: The coronation case when the king fell ill. The contract dissolved. (Krell v. Henry)
· Ex: P agreed to ship some wheat for D. Both parties assumed P would use the Suez Canal. The canal was closed so P rerouted. P sued for the extra expenses. The court held for D-- P should have known that due to tensions in the middle east, it was possible that the canal would be closed, so the risk falls on P. Only P would know what the added expense would be. The extra cost was pretty low, so there wasn’t commercial impracticability. (Transatlantic Financing v. US)

Remedies

Expectation Damages

· Expectation damages: place the injured party in as good of position he would have been in had the contract been performed
· Value lost by reason of default + expenditures he made in carrying out his part of the contract 
· You have to be able to show your damages with reasonable certainty
· Most common type of damages
· Basic Buyer-Seller relationship
· Buyer can cover by making a purchase of substitute goods. Seller is responsible for any added cost.
· Seller can resell products (cover). Buyer is responsible for difference between contact price and sale price.
· Specialized buyer-seller relationship 
· What if it’s a specialized piece of equipment and buyer can’t cover?
· If buyer was going to resell, seller is responsible for lost profits
· f buyer needed if for his business, seller could be responsible for loss of earnings, if buyer’s potential loss was foreseeable
· Specific performance: usually only available if it’s unique property (like real estate)
· Costs Avoided & Overhead
· Costs avoided are subtracted from injured party’s recovery
· Overhead should be treated as part of gross profits recoverable and should not be considered as part of the seller’s costs
Limitations on Expectation Damages

· Availability and Mitigation
· You can’t recover for damages you could have avoided once you found out about the breach (Luten Bridge)
· If there isn’t a substitutable service, you don’t have to mitigate (Parker v. 20th Century Fox)
· The actress didn’t have to take just any job
· Measure of recovery for wrongful discharge is the agreed upon salary minus the amount the employee did or could have earned from other employment
· Amount of completion v. difference in value
· Ex: D rented land from P. Was supposed to level it at the end of the lease. They didn’t and P sued. Court awarded cost of performance instead of value difference ($60,000 v. $12,000).
· Breach was willful and deliberate
· One way to figure this out is to think of what they would have decided when drafting the contract
· Lost Volume Seller Exception
· Ex: P put down a deposit to buy a boat from D. P later backed out but after D ordered the boat. Four months later D sold the boat. P sued for his deposit, D sued for overhead costs and lost profits. D said that had P bought the boat, D would have gotten the profits from both sales. The court found for D. 
· Foreseeability
· The losses to the injured party should be foreseeable such that the other party can prepare for them (like with insurance)
· Ex: the mill shaft case
· Certainty
· You have to be able to estimate damages with reasonable certainty
· Profits are not just sales minus outlays. You have to consider implicit costs.
Reliance and Restitution

· A P can request reliance or restitution instead of expectation or can plead in the alternative
· Reliance: If it’s real hard to figure out lost profits, it can make sense to seek reliance. These restore the party to where they would have been before the contract.
· Reliance are outlays made by the injured party in performance of the contract and amounts spent on incidentals/collaterals (advertising, etc)
· Note: if a doctor guarantees certain results (very rare—really only the hairy hand case), you can claim expectation. If not, you can get reliance.
· Restitution: Restitution is based on the idea of unjust enrichment
· Used when a contract is discharged. Are also suitable when expectation damages are too hard to estimate and reliance damages wouldn’t adequately compensate the injured party
· The Breaching Plaintiff
· Ex: P quits his jobs and sues for quantum meruit. P can get what he earned because D benefited from his labor minus the damages P caused him by quitting.
· Losing contracts
· Restitution: Pay quantum meruit, but limit it at the total cost of the contract (most preferable)
· Contract Damages: Injured party can recover reliance damages minus what he would have lost had the contract been performed
Liquidated Damages

· Liquidated damages must be reasonable in light of the anticipated loss. If it’s excessive, it will be viewed as a penalty
· Take into account costs avoided
Third Party Contracts

· Third party beneficiary: a person who may have the right to sue on a contract, despite not having originally been an active party to the contract
·  A right of action arises only where it appears the object of the contract was to benefit the third party's interests and the third-party beneficiary has either relied on or accepted the benefit. 
· Intended beneficiaries: The promisee must have an intention to benefit the third party
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