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CONSTITUTIONAL LAW OUTLINE

PART I: STRUCTURE OF GOVERNMENT

JUDICIAL REVIEW AND CONSTITUTIONAL INTERPRETATION
1) Con law issues do not come up frequently (doctrine of Const avoidance). Still, Con law gets a lot of attention bc:

a) Foundation of public law – framework of govt

b) Regulates relationship bwn citizens and govt

c) Expression of popular ownership of govt

d) Declaration of fundamental of principles – avg Americans look to these principles

2) History of Constitution

a) Preceded by articles of confederation – 1st attempt at writing const

i) Ratified 1781 – ctry called USA (states is the emph)

b) Articles = a form of treaty among many small nations

i) Cong – no power to tax

ii) Unanimous consent to ratify amendment

c) Const of US born in illegality

d) Meeting – purpose was to fix articles, but they actually rewrote.  New things:

i) Art 1- Cong has power to tax, cong has power to regulate interstate commerce

ii) Art 2 – creation of executive (not present in A of C)

iii) Art 3 – national judiciary
3) Why do we need a Const?

a) Pre-commitment: allows govt to commit itself to principles/rules ex ante

i) Prevents these rules from being changed

ii) Provides uniformity (historical, geographical), enables reliance (law is predictable) by keeping law stable

iii) Articulating fundamental law/principles
iv) Way of limiting govt powers
4) Themes:

a) Judicial policing v judicial deference (political process as a check)

b) Internal v external change of ct

i) Changes governed by internal deliberations vs caused by external political pressure

(1) Const moment theory (Ackerman)

(2) Which is preferable?

(3) Consider Roberts article re unanimity (see controversial decisions like Ht of Atlanta)

(a) Decision more credible, more deliberation, harder to overturn (stability), integrity of ct

c) Judicial supremacy vs departmentalism (deference to const of acts of other branches)

d) Formalism v functionalism (rules v standards)

e) Counter-majoritarian difficulty and modalities as a basis of legitimacy
5) Modalities of Constitutional Interpretation – Philip Bobbit (Underlying question: Why is the constitution authoritative? Because it was a contract?)
i) Historical interpretation: What did the Framers think about an issue?  

(1) Advantages: In theory historical interpretations of the constitution are verifiable, fixed, stable (change can only result from constitutional amendment rather than judicial interpretation), and politically accountable because judges cannot make policy judgments.   

(2) Disadvantages: On the other hand, the founders didn’t necessarily have a unified vision and refused to publish notes from the Constitutional Convention (fear of judges using their ‘intentions’ as a basis for future law?). Besides, circumstances change and the Founders couldn’t possibly have foreseen or contemplated many issues today

ii) Textual interpretation: From the perspective of the average person, what do the WORDS of the Constitution mean? 

(1) Advantages: easily verifiable, disciplined, structured, the limited nature of a textual inquiry constrains judicial interpretation 

(2) Disadvantages: meaning is necessarily the result of both the text and human interpretation, constitutional provisions are often abstract and vague 

iii) Structural interpretation: Can you infer relationships between the structures set up in Constitution?  (federalism cases)

(1) Advantages: holistic reading of the Constitution 

(2) Disadvantages: requires extensive judicial inference, inconsistent 

iv) Doctrinal interpretation: Apply rules based on precedent 

(1) Advantages: predictability, protection of reliance interest

(2) Disadvantages: difficult to change wrongly decided cases, rules can be cumbersome and turn out to be unworkable (doctrinal erosion described in Casey) 

v) Ethical interpretation: Derives rules from moral commitments of the American ethos that are reflected in Constitution. For instance, a American may be ethically committed to the idea of limited government. (substantive due process?) 

(1) Advantages: flexible (the Constitution is treated as a living body of laws meant to evolve over time), law expresses social moorings so that the Constitution remains relevant

(2) Disadvantages: high level of judicial discretion, unpredictable, may leave minorities unprotected – Why should unelected judges determine something as amorphous as the American “ethos”?

vi) Prudential interpretation: Cost-benefit analysis.  (Ex: in wartime, comparing extent of civil liberties vs. national security interests).   

(1) Advantages: FLEXIBLE.  There is often  a disconnect between what the constitution requires and what JUSTICE requires, because the constitution was a compromise and compromises are not necessarily JUST.  
(2) Disadvantage: balancing tests may be inherently subjective and allow too much room for judicial discretion. 

6) Judicial Review: To what extent should the federal judiciary review the constitutionality of acts of Congress? 

a) Arguments in FAVOR of extensive judicial review
i) Judicial review is necessary to protect fundamental values, American ethos, etc. 

(1) Federalist #78: “Where the will of the legislature declared in its statutes, stands in opposition to that of the people, declared in the constitution, the judges ought to be governed by the latter, rather than the former.  They ought to regulate their decisions by the fundamental laws.”  In other words, the constitution is a sovereign act of the people, while the legislature is an agent of the people = sov wins 

ii) Representation theory of judicial review: The Supreme Court must protect the integrity of the democratic process by policing the mechanisms by which the system seeks to ensure that our elected representatives will actually represent).  The political branches are far from paradigms of democracy – by compensating for defects elsewhere in the system, the Court may actually contribute to the overall representativeness of the government. 

(1) Leg: interest group politics, decisions by unelected staff (no accountability), power of lobbyists, electoral college, myriad federal agencies, etc.

iii) Judicial review IS democratic.  Over the history of the court, on the average one new justice has been appointed every 22 months.  Thus a president can expect to appoint about two new justices during one term of office; and if this were not enough to top the balance on a normally divided Court, he is almost certain to succeed in two terms.  Therefore the policy views dominant on the court are never for long out of line with the policy views dominant among the lawmaking majorities of the US. 

iv) Minority rights!, Pol process theory → ct protects frdm of spch, assembly → protects pol process for minorities, protects religious/racial minorities
v) Philosopher kings: Courts are better suited to interpret the constitution than legislators. “Philosopher-king” approach (Bickle), able to deliberate carefully.
vi) Uniformity and predictability in the law: courts should review state legislation to ensure that the Constitutions has the same impact everywhere.  

b) Arguments AGAINST judicial review
i) No provision of the Constitution explicitly authorizes the federal judiciary to review the constitutionality of acts of Congress.  

ii) Judicial review is undemocratic.  When the Supreme Court declares unconstitutional a legislative act or the action of an elected executive, it thwarts the will of representatives of the actual people, exercising control against the will of the majority.  
c) Marsh v. Chambers, 1883 

i) Decision: Nebraska’s government funding for chaplains is constitutional because of the "unique history" of the United States. “The use of prayer is embedded in the nation’s history and tradition.” That the practice of the Nebraska legislature is consistent with the framers’ intent is proven by their use of chaplains…  Because of the principles upon which the nation has developed, religion has become part of the fabric of society. The offering of the prayer is a tolerable acknowledgment of beliefs widely held among the people of this country. The public payment of the chaplain is historically allowable because it was done by the Continental Congress years earlier.  Because the practice had been done for many years, it had become a communication of shared values rather than a decidedly religious practice.
ii) Interpretation: The Court placed a heavy reliance on looking to history and the intent of the framers in reaching this decision. 
d) Marbury v. Madison, 1803 – Instituted power of judicial review
i) Issue: Does the court have jurisdiction to issue mandamus?

ii) Decision: The Judiciary Act of 1979 is inconsistent with Art. 3 of the Constitution.  Judges cannot assume that all of Congress’s laws/statutes are all constitutional.

(1) Madison interpreted the constitution to give the court “original” jurisdiction only in circumstances explicit in the constitution.  In all other cases the court only has appellate jurisdiction.  

(2) Technical arguments for judicial review:

(a) “Arising under” language: judicial power is extended to cases arising under the laws of the United States.  
(b) Surplusage: the fact that there is a list means that the drafters wanted to be specific about who fell within the court’s jurisdiction, wanted to create an incentive for Congress to create inferior courts with jurisdiction to address other parties.   

(c) “Oath argument”: not definitive proof because many people take the oath to defend the constitution! 

(d) Supremacy clause argument: the Constitution is supreme to all other statutes.  
COMMERCE CLAUSE 

PRE-LOPEZ TEST 

1. Darby I: is Congress merely regulating “instrumentalities”, i.e. the channels of interstate commerce?  

If not –

2. Darby II: is Congress regulating an intrastate activity that in and of itself has a substantial impact on interstate commerce?

 If not –

3. Wickard: is Congress regulating an activity that IN THE AGGREGATE could have a substantial impact on interstate commerce?


MOTIVE of Congress in passing a statute DOES NOT MATTER!!!!

POST-LOPEZ / Morrison TEST 

4. Darby I: is Congress merely regulating “instrumentalities”, i.e. the channels of interstate commerce?  

If not –

5. Darby II: is Congress regulating an intrastate activity that in and of itself has a substantial impact on interstate commerce?

 

If the activity is ECONOMIC – apply rational basis review. 


If the activity is NON-ECONOMIC, heightened review.  

1) EVOLUTION

a) The most significant power of Congress is the power to regulate interstate commerce.

i) First articulation of this power came in Gibbons v. Ogden, where Marshall defined commerce broadly as commercial intercourse.  Dicta suggested that the commerce clause also reached the concerns internal to states.

ii) In the late 1890’s, formalist approaches to the Commerce Clause modified Marshall’s expansive view. The Court created various categories of commerce, differentiating between manufacturing and commerce, as well as direct and indirect effects on commerce.

iii) Functionalist theories followed as a response, asking instead: 

(1) Does the regulation have a justified relation to the commerce clause?

iv) Turning point: 1937 witnessed an about-face on New Deal regulation

(1) Key questions: Was this the result of external or internal events? Roosevelt’s court-packing plan? Was this something the court was engineering itself?

(a) Externalists see law as a product of external forces, while internalists suggest that law has its own integrity.  

v) Basic doctrinal test that prevailed until Lopez: Congress can regulate the – 

(1) Darby I: Channels of interstate commerce; 

(2) Darby II: Intrastate commerce with a substantial impact on interstate commerce; 

(3) Wickard: Local activity, that in the aggregate, has a significant impact on interstate commerce.

b) Civil Rights cases

i) Full realization of rational basis review for commerce cls statutes – regulation valid as long as there is some rational connection to interstate commerce
ii) Ct abandons the field of policing cong re commerce cls; jdional hook can easily circumvent ct
iii) Cong passes tons of leg (crim law) based on commerce cls
c) The Lopez surprise
i) Formalism is back – ct policing cong w formal boundaries on use of commerce power (econ v non-econ)
ii) Econ activity – defer to cong judgment; non-econ – strict review
iii) Morrison – cong cannot aggreg non-econ activity to meet the subst effects standard
d) Raich – less power to the Lopez limits – bc ok as long as part of grand reg scheme
e) Determining factor is how ct frames the regulation.  OK if framed as:
i) econ activity
ii) part of larger reg scheme
(1) Criticized for giving ct power to make arb distinctions
f) Policy questions – ct overstepping bounds vs handwringing over nought (bc anything can slide through under commerce cls, ie jdional hook)
g) Conclusion – broad cong power to regulate under commerce cls – the federalism revolution was not much of a revolution
2) 4 key doctrinal issues 

a) Formalism/ Functionalism: Is the particular subject of congressional regulation “interstate commerce” as distinguished from some local activity?

i) Manufacture v. commerce
ii) Direct v. indirect effect on commerce 
b) Are the purposes of a regulation consistent with the purposes for which Congress was delegated the power to regulate interstate commerce??   Marshall’s pretext statement in McCulloch: “Should Congress, under the pretext of executing its powers, pass laws for the accomplishment of objects not entrusted to the government, it would become the painful duty of this tribunal to say that such an act was not the law of the land.” 

c) Federalism: Does a particular instance of Congressional regulation of interstate commerce run afoul of the reservation of powers to the states recognized by the 10th Amendment? 
d) Representation theory of judicial review:  Why not allow the political branches to determine the boundaries of federalism? Why should the court police the Congress’s exercise of the commerce power?  Do we need the court to keep power balanced between the Executive and Congress?
3) HOW IS THE COMMERCE POWER LIMITED?

a) Pretext arguments (McCulloch)

b) 10th Amendment, federalism

c) Substantive due process

d) States qua states 

e) Commandering

f) Formalist categories 

4) Commerce Clause I: McCulloch v. Maryland: Under our Constitution, the Federal Government is one of enumerated powers. 
a) McCullouch v. Maryland, 1819
i) Facts: Congress chartered the Second Bank of the US in 1816, with branches in many states. In 1918, the Maryland Assembly enacted a law requiring all banks not chartered by the state to pay an annual tax of $15,000.  The only bank that fit this description was the Baltimore branch of the Bank of the US.   Problem: Power of taxation is given to both states and federal gov’t simultaneously. 
ii) Issues: 
(1) Does Congress have the power to incorporate a bank?
(2) May Maryland, without violating the Constitution, tax a branch of the Bank of the US?
iii) Maryland’s arguments 
(a) Enumeration:  The federal gov’t doesn’t have general powers, it only has the powers enumerated in art. 1, sec. 10 of the constitution.  In contrast, states have general powers,  The 10th amend says that anything not given to Congress in art. 1 is a state power (as long as its not prohibited to states)
(b) Andrew Jackson’s Veto Message 1832: It cannot be necessary to the character of the bank as a fiscal agent of the Government that its private business should be exempted from that taxation to which all the State banks are liable, nor can I conceive it proper that the substantive and most essential powers reserved by the States shall be thus attacked and annihilated as a means of executing the powers delegated to the federal government.

(c) Maryland argues that the power of taxing is an absolute power, which acknowledges no other limits than those expressly prescribed in the constitution, and like sovereign power of every other description, is trusted to the discretion of those who use it.  Maryland also argues that taxation does not unavoidably destroy, only if the power to tax is carried to excess. 

iv) Decision
(1) YES! The act of incorporating the bank is constitutional.    

v) RULES
(1)  Reasonableness: As long as the legislation serves an enumerated power, all means that are appropriately adapted to that end are presumed to be “necessary” and are Const (not limited to those means that are absolutely necessary and cong decides what is nec)   Two instances when the court would strike down a law made by Congress: If it is prohibited by the Constitution; OR It if is passed under the pretext of executing the laws but actually made to accomplish goals not entrusted to the gov’t.

(2) State law is void under supremacy clause if it would retard, impede, burden, or otherwise stand as an obstacle to the accomplishment and execution of the full purposes and objectives of Cong in enacting the fed law
vi) Rationale

(a) Sovereignty comes from the PEOPLE: Maryland argues that the Constitution does not emanate from the people, but as an act of independent and sovereign states. However, the people accepted a federal government, and their act was final, binding the state sovereignties.  People act within their states, but the actions of states do not cease to be measures of the people themselves or become measures of the State governments.  The sovereign states derive their powers directly from the people.   
(b) Implied powers argument:  Fed  government was granted ample powers in Constitution and must be assumed to have also been given the MEANS to execute these powers.  The Bank of the US is a means, not an end. (the power to create a corporation is not a great and substantive power) The Federal gov’t has the power to lay and collect taxes, to borrow money, to regulate commerce, conduct a war, etc.  A gov’t with such ample powers must also be entrusted with the MEANS of to execute these powers.    “Where the end is legitimate and within the scope of the Constitution, all means that are appropriate and plainly adapted to that end that are not prohibited and do not conflict with the letter and spirit of the Constitution are constitutional.”  

(i) Necessary and Proper Clause: One of Congress’ powers is that of making “all laws which shall be necessary and proper for carrying into execution the foregoing powers, and all other powers vested by this constitution, in the government of the US”.  Now, the constitution suggests a weaker definition of ‘necessary’ since many powers of government were created constitutionally out of basic necessity, not strict necessity.  Maryland’s interpretation of the “necessary clause as “indispensable” would almost annihilate the legislature’s power to select its means. A federal bank may be necessary to borrow money, regulate commerce, collect taxes, etc.  

(i) Textual interpretation: This could not have been intended since, first, the clause is placed in the ‘powers’, not ‘limitations’, section, and second, the clause’s terms purport to enlarge, not diminish powers.  Besides, the articles of confederation used to have word “express” powers in Art. 1, Section 8 of Constitution.  The word “express” was removed.

(ii) Nature of the Constitution: The Constitution is a reference point through which people govern, it is not a legal code.  p.43 “It is a constitution we are expounding”.
(2) NO to Maryland’s ability to tax a federal bank!

(a) Democratic accountability.  There is ordinarily the possibility of voting legislators out of office who impose oppressive taxes.  But here, Maryland is taxing a federal entity, and it is only the voters of Maryland who can constrain the tax.  People from other states should not be expected to trust Maryland not to use the power of taxation to control the operations of the bank.  Representation theory of judicial review – the Court must keep the process of representation OPEN. 

(b) The whole may act on the part, but the part may not act on the whole.  Allowing Maryland to tax a federal bank means that Maryland acts upon an institution created by others for the common good. Maryland’s action would change of the character of the Constitution.  If Maryland can tax the bank, they could also tax the mail, the mint, patents, judicial process, etc.  

(i) Text: 1, sec. 9: limits state’s power to tax imports and exports and assumes that states can sometimes frustrate purposes of national government.  MD’s tax violated the principle of supremacy b/c the power to tax is the power to destroy.   

(c) Supremacy Clause:  Art. 6
5) Commerce Clause II
a) Gibbons v. Ogden, 1824

i) Facts: Congress passed statute to regulate vessels in coasting trade which gave Gibbons a license to operate in the same waters as Ogden who had been granted a monopoly by NY state.  Issue was definition of “interstate commerce” that Congress is allowed to regulate “among states.   Ogden argued that transportation/navigation are not included in the definition of “commerce” (formalistic definition). Commerce relates to sale and exchange of goods across state lines.  Second, he said that the powers of national government should be construed narrowly so as not to displace state power.

ii) Decision:  The commerce power may be exercised to the utmost extent and is limited only by the Constitution. 

iii) TEST: Commerce includes all commercial intercourse between nations and parts of nations. It includes traffic, buying and selling, and even navigation. The regulation of navigation is understood by all to be commercial regulation. But commerce “among” several states means intermingled with the states, not occurring within the confines of one state.  It must concern more than one state.  The regulation of the completely internal commerce of a state is reserved to the state itself. 

iv) 2 key points: 

(a) Marshall defines commerce very broadly and gives Congress authority to regulate all commercial intercourse. 

(b) Marshall begins to clarify lines between Congress and States – suggests that states’ authority to regulate interstate commerce may be limited.  (dormant commerce clause theory) Representation argument: Federal government is better placed to act in the interest of all states when regulating interstate commerce, for state legislatures are only accountable to their own jurisdictions. 

b) Dormant Commerce Clause (“Horizontal federalism”)
i) The Commerce Clause empowers Congress to regulate commerce “among the several states”, but does not explicitly grant power to federal courts to invalidate state laws in the absence of congressional action. Therefore the Court has inferred that absent congressional action, states have a “residuum of power” to regulate local affairs, even if their actions affect interstate commerce.  However, even in the absence of federal action, state power to regulate commerce remains constrained because its activities may impact other states. Term was coined by Chief Justice Marshall to restrain states from enforcing laws that burdened interstate commerce. 
ii) DORMANT COMMERCE CLAUSE TEST: 
(1) Balancing of state interests against national unity. Does a state regulation in absence of federal law “trespass upon national interests”?  Could a state have promoted its regulatory interest without the burdensome regulation or through a less burdensome law?

(a) Market participation exception: Allows states to engage in overtly protectionist laws as long as those states are buyers in the market.  Ex: out of state tuition. 

(b) Criticism: The balancing test necessarily requires courts to make policy judgments and therefore allows judges to ground their decisions on political preference.  Judges do not have the expertise of legislatures; the judiciary is not a fact-finding body (Congress can issue subpoenas).  Balancing tests may defeat political neutrality, which is the justification of judicial review in the first place.     

(c) Other tests not widely applied: 
(i) Direct vs. indirect burden on commerce: how proximate to the interstate economy is a local activity? 

(ii) When a state law overtly discriminates against out-of-state economic interests in a fashion akin to a tariff/quota, Supreme Court uses a “per se rule of invalidity”.

iii) Arguments FOR dormant commerce clause doctrine
(1) The dormant commerce clause is needed to counteract a prisoner’s dilemma – there are overriding national interests that must be protected, laissez faire approach to interstate commerce regulation BY STATES will necessarily trigger a “race to the bottom” and worse conditions for all Americans. 

(2) Courts must help undermine trade wars between states and create uniform rules regulating national commerce. 
(3) Courts may be better placed to analyze the totality of a law’s impact than state legislatures. Besides, courts are neutral insolated from special interests and from political process.
iv) Arguments AGAINST commerce clause doctrine
(1) “States as laboratories” : the union benefits when states are allowed to pass different laws 

(2) Dormant Commerce Clause is not explicitly in constitution (Some believe it doesn’t exist – Scalia)

v) Cases

(1) Hughes v. Oklahoma, 1979: NJ discriminated against out of state waste.  The regulation was struck down because no leg local purpose.  The reasons behind state regulation must be even-handed, legitimate, and there cannot be alternative means to achieve the results.

(2) NJ v. Philadelphia, 1978: Out of state waste, NJ doesn’t allow waste from other states.  Decision: It matters if what the state is trying to do is discriminate against out-of-state producers or if they have a legitimate purpose.  Courts may uphold state environmental laws when they have a legitimate purpose.

c) FORMALISM 
i) US v EC Knight, 1895 – Manufacture/ Commerce  

(1) Facts: Court refused to apply the Sherman Act to a trust that manufactured 95% of the sugar sold in the US.  “Commerce succeeds to manufacture, and is not part of it. The fact that an article is manufactured for export to another State does not itself make it an article of interstate commerce.”  Here the court reintroduced categories that Marshall rejected in Ogden, where he adopted a broad “commercial intercourse” definition of commerce.  

ii) Carter Coal, 1936 – Manufacturing/Commerce AND Direct/ Indirect effect on commerce

(1) Issue: Could Congress regulate the coal mining industry through the Bituminous Coal Conservation Act of 1935? 

(2) Decision: No.  
(a) The issues that Congress was trying to regulate under the Bituminous Coal Conservation Act, related to the production of coal, not commerce. Commerce is intercourse for the purpose of trade. 

(b) The direct versus indirect test was used and the court found that the production of coal does not have a direct effect on interstate commerce. Lastly, the issue of whether or not the production of coal could be categorized as an “evil” was discussed. It was determined that, in this case, the production of coal is a local evil. Congress doesn’t have the right to regulate all evils, just national ones.

iii) Schechter Poultry Co. v. United States, 1935 – Direct/ Indirect effect on commerce
(1) Decision: NIRA provisions were in excess of congressional power under the Commerce Clause.

(a) Indirect effects: The Court distinguished between direct effects on interstate commerce, which Congress could lawfully regulate, and indirect, which were purely matters of state law.   Though the raising and sale of poultry was an interstate industry, the Court found that the "stream of interstate commerce" had stopped in this case—Schechter's slaughterhouses bought chickens almost exclusively from intrastate wholesalers and sold completely exclusively to intrastate buyers. Any interstate effect of Schechter was indirect, and therefore beyond federal reach.

6) Commerce Clause III (substantive due process in Lochner era)
a) Champion v. Ames, 1903
i) Facts: Charles Champion was indicted for shipping lottery tickets from Texas to California (the Federal Lottery Act of 1895 made it illegal to send or conspire to send lottery tickets across state lines).  The indictment was challenged on the grounds that: 1) transporting tickets does to constitute “commerce”, and 2) the power to regulate commerce does not include the power to prohibit commerce of any item.

ii) Issue: Did the transport of lottery tickets by independent carriers constitute "commerce" that Congress could regulate under the Commerce Clause? Does the power to “regulate” include “prohibit”?

iii) Decision: Yes.  Lottery tickets are indeed "subjects of traffic," and independent carriers may be regulated under the Commerce Clause.   

(1) Deference: This wide discretion granted to Congress to regulate traffic as it sees fit (within Constitutional limits) extends to prohibiting goods.  Congress’s power is PLENARY, complete in itself, and subject to no limitations except such as may be found in the Constitution." 1895 Act IS consistent with the 10th amendment because the power to regulate interstate commerce was expressly delegated to Congress.  Besides, the 1895 Act does not interfere with traffic or commerce in lottery tickets carried on exclusively within the limits of any state.  (EC Knight – production of sugar within a state is not subject to federal regulation under commerce power )

(2) MOTIVE IS IRRELEVANT.  Congress CAN regulate commerce on account of the evils of lotteries.
iv) Dissent: PRETEXT ARUGMENT 
(1) Lottery tickets are no articles of commerce, similar to insurance policies. Rather, they are personal contracts between parties.  Therefore the mere carrying of a lottery ticket to another state does not constitute interstate commerce.

(2) The power of the State to impose restraints and burdens on persons and property in conversation and promotion of the public health, good order and prosperity is a power originally and always belonging to the states.  The suppression of lotteries as a harmful business falls within this power = POLICE POWER. To hold that Congress has general police power is to hold that it MAY ACCOMPLISH OBJECTS not entrusted to the general government and to defeat the 10th amendment.   (McCulloch!!)
b) Hammer v. Dagenhart, 1918
i) Facts: A father of 2 minor sons who worked in a cotton mill in North Carolina sought to enforce the Child Labor Act intended to prevent interstate commerce in the products of child labor. 

ii) Issue: Can Congress prohibit the transportation in interstate commerce of products initially manufactured by children?

iii) Decision: No.  Both the justifications put forth by Congress are PRETEXTS for targeting:
(1) Nothing evil about the clothes themselves (contrary to lottery tix)
(2) Evil of child labor: The commerce power is the power to regulate by prohibiting the use of the facilities of interstate commerce to effect an evil, but it is not a means to prohibit the evil itself, if that evil occurs within the confines of a state.  To hold otherwise would overly restrict the power of states to govern themselves. 

(3) Unfair competition: Government argues that Congress has the authority to regulate the interstate commerce of child-made goods in order to reduce unfair competition resulting from varying local legislation restricting use of child labor.  There is no power vested in Congress to require the states to exercise their police power so as to prevent possible unfair competition.  The Commerce Clause was not intended to give to Congress a general authority to equalize conditions between different states.

iv) Dissent (Holmes)
(1) The statute at issue concerns the transportation of certain goods through interstate commerce, and Congress has certainly been granted the power to regulate such conduct through the Commerce Clause.  To ban products produced by child labor from interstate commerce would not impermissibly interfere with states’ authority, since they would remain free to do anything they want within their borders. But when they seek to send their products across state lines, Congress is free to impose its views and public policies, regardless of the indirect effect this may have.  

(2) Besides, if there is any matter upon which civilized countries have agreed – it is the evil of child labor.

ECONOMIC DUE PROCESS

a) Lochner v. New York, 1905
i) Facts: In 1985, NY state passed a law prohibiting bakery employees from working more than 10 hours a day or 60 hours a week. 

ii) Issue: Was NY’s law constitutional? 

iii) Decision:  No. 
(1) The general right to make a contract in relation to a person’s employment is an individual liberty protected by the due process clause of the 14th Amendment.  
(2) TEST: A law that infringes on freedom in the marketplace and freedom of contract must bear a reasonable relation to a legitimate governmental purpose.  For example, states have ‘vaguely termed’ police powers that relate to protecting the safety, health, moral and general welfare of the public.  (Valid exercise of police powers) 

(3) Application of Test: The statute at hand 1) does infringe on right to make a contract and 2) does not bear a reasonable relation to a leg government purpose because it involves neither the safety, the morals nor the welfare of the public. 
(a) Labor law? This law does not protect the health of the individual engaged in the occupation of a baker. Clean and wholesome bread does not depend on how long the baker works each day. Nor is the health of the baker affected by the number of hours he works. 

(b) Health law? The act is not a health law, but is an illegal interference with the rights of employers and employees to make contracts regarding labor upon such terms as they think may be best.   Do state have a right to ensure that the population is “strong and robust”? No! Too broad! Any law which may be said to tend to make people healthy must be valid as a health law.

(c) Conclusion: Other motives. State must have passed this law for OTHER MOTIVES than protecting the public health or welfare.  Although the proclaimed purpose of the law was to protect the public health and welfare, we must look to the natural effect of such statutes.  

iv) Dissent (Harlan): Deference, BURDEN OF PROOF!  If there is doubt as to the validity of a statute, that doubt must be resolved in favor of its validity, and the courts must keep their hands off, leaving the legislature to meet the responsibility for unwise legislation.  As long as there is room for an honest difference of opinion – room for debate – statute is not unconstitutional.

v) Dissent: (Holmes – famous!) Democracy.  The word LIBERTY in the 14th amendment is perverted when it is held to prevent the natural outcome of a dominant opinion, unless it can be said that a rational and fair man NECESSARILY would admit that the statute proposed would infringe fundamental principles.   A reasonable man might think it a proper measure on the score of health.   A democratically elected legislature should be allowed to say what is in the public’s interest and the court is thwarting the dominant opinion here (state legislature).
b) CONTEXT of LOCHNER: laissez faire
i) Lochner is the symbol of the era of economic substantive due process, i.e. a restricted view of the police power, where individual autonomy and the government police power are treated as mutually exclusive.  Government cannot undermine people’s liberty under 14th Amendment to enter into economic contracts for frivolous reasons. 

ii) Between1890 and 1934, the court normally upheld most laws that appeared to protect health, safety or morals of general public or to prevent consumer deception (except for unusually burdensome regulations).  The court continued to permit government regulation of railroads and public utilities but reviewed their reasonableness.  The court distinguished Lochner by sustaining limitation of women’s working hours in Muller v. Oregon but it struck down a minimum wage law for women in Adkins v. Children’s Hospital.

(1) The court believed there was a real difference b/w max hour and min wage laws

(a) Max hours look like regulation promoting health, a legitimate objective

(b) Min wage laws seemed obviously designed to readjust the market in favor of one party to the K – this is entirely at odds w/ underlying principle of laissez faire.

2) Commerce Clause IV (substantive due process during the New Deal and the decline of judicial intervention against economic regulation)

a) In the New Deal era, laissez faire was perceived to be a cause of the financial crisis and cooperative agreement in various industries were welcomed.  The court favored gov’t supervised, industry wide regulation.
b) Commerce Clause cases
i) NLRB v. Jones and Laughlin Steel, 1937 – Functionalism!
(1) Facts: The National Labor Relations Act of 1935 prohibited employers from “engaging in any unfair labor practice affecting commerce.”  Respondents were charged w/ interfering w/ the rights of employees to organize and bargain collectively in manufacturing plant.  
(2) Issue: Was the National Labor Relations Act of 1935, allowing federal supervision of labor relations, a permissible exercise of the commerce power?  Jones asserted that the Act invaded the reserved powers of the states over their local concerns, and that the Act had the fundamental object of placing under federal supervision all industrial labor relations within the nation.  Manufacturing process is not ITSELF commerce! 

(3) Decision: YES.  National Labor Relations Act is constitutional. 

(a) TEST: Functionalism.  As long as an intrastate activity has a close and substantial relation to interstate commerce, it may fall within federal control. Congressional power to protect interstate commerce is not limited to transactions that are an essential part of the “flow” of interstate commerce.

(b) Application of Test: The employees in this action were engaged in production, but the discriminatory activity against them would have an immediate and possibly catastrophic interstate effect.   (contrary to formalism of Lopez!!!)

ii) United States v. Darby, 1941

(1) Facts: Darby (P), a Georgia lumber producer, challenged an indictment charging him with violating the Fair Labor Standards Act. of 1938.  Georgia’s argument: The goal of the Fair Labor Standards Act was to regulate wages and hours of persons engaged in MANUFACTURE, the control of which was reserved to the states and upon which Georgia placed no restriction. 

(2) Issues: 
(a) Can Congress prohibit the shipment of lumber manufactured by employees whose wages do not meet a prescribed minimum?  Ans. YES
(b) Can congress prohibit the employment of workmen engaged in the production of interstate commercial goods at other than prescribed wages and hours? Ans. YES
(3) Decision: 
(a) DARBY I: Congress can regulate the stream of commerce (interstate), i.e. both articles in commerce and “instrumentalities” of interstate commerce (railroads, shipping, transportation, trade, etc.)  Pretext doesn’t matter, all that matters is that congress is regulating the stream of commerce, articles of commerce. (Court reaffirms Champion and rejects Hammer.)

(b) DARBY II: Congress can ALSO regulate intrastate activity so long as it has substantial effect on interstate commerce (Jones & Laughlin).  Means that Congress adopts, however, must be reasonable.   

(i) YES. The commerce power extends to intrastate activities that have a substantial effect on interstate commerce. Here, it is clear that unfair labor practices do have a direct and tangible impact on manufacture and interstate commerce, so the question is whether this is a proper exercise of the commerce power.  
(ii) DEATH of PRETEXT DOCTRINE: Congress may choose reasonable means to the attainment of the permitted end, even though they involve control of intrastate activities. It is not the role of the judiciary to review Congress’s motivations and intentions when exercising its commerce power. 
iii) Wickard v. Filburn, 1942

(1) Facts: The Agricultural Adjustment Act of 1938 limited the area that farmers could devote to wheat production. The stated purpose of the act was to stabilize the price of wheat in the national market by controlling the amount of wheat produced.  Filburn argued that because the excess wheat was produced for his private consumption on his own farm, it never entered commerce at all, much less interstate commerce, and therefore was not a proper subject of federal regulation under the Commerce Clause.  His argument was that under Darby’s test, his activity should not be subject to regulation.

(2) Decision: The issue is NOT if an activity as “local”, but rather whether the activity "exerts a substantial economic effect on interstate commerce".  Congress can regulate wholly intrastate, non-commercial activity if such activity, viewed in the aggregate, has a substantial effect on interstate commerce.   Here, the regulation of local production of wheat was rationally related to Congress's goal: to stabilize prices by limiting the total supply of wheat produced and consumed.   If Filburn had not used home-grown wheat, he would have had to buy wheat on the open market. This effect on interstate commerce may not be substantial from the actions of Filburn alone but through the cumulative actions of thousands of other farmers just like Filburn its effect would certainly become substantial. 

iv) Jones + Darby + Wickard = return to Marhsall’s broad view of the commerce clause.
(1) Jones says that the manufacture v. commerce dichotomy is false, modifying pre New Deal categories.  The key is the relationship of an activity with interstate commerce, the magnitude of an effect rather than its nature (the question is one of DEGREE).  This represented a subtle shift from a formalist to functionalist approach.   The decision of Jones in 1937 marked the beginning of the court’s acquiescence to Roosevelt’s New Deal. Rationale: Previous attempts to create categories/test failed, so judiciary should remove itself from policing congressional exercise of commerce power. 

(2) Both Darby and Jones & Laughlin can be described as “constitutional amendments.”  Ackerman.

(3) No constitutional limits on Congress’s ability to regulate on basis of commerce clause?  It seems that virtually any discrete action within a single state (especially when aggregated with similar actions) that affects interstate commerce can be regulated by Congress.

(4) WHY did the court change its jurisprudence so dramatically?

(a) Externalist view: political pressure from outside the court which led to court’s fearing its own legitimacy, court packing by the executive, etc. (Ackerman’s view as an example) Are these illegitimate sources of change?

(b) Internalist narrative: NLRB is actually quite consistent with Shoechter Poultry. No wholesale shift of direction.  Law maintained its independent integrity. Hughes, who voted w/ liberals, gradually saw that it made sense to vote w/ progressives.  Roberts, who usually voted w/ horsemen, saw that he needed to switch his vote to save the court.

(c) PRO’s
(i) Democratic legitimacy: people can influence the meaning of the constitution and the court’s view of what the constitution protects 

(ii) Bruce Ackerman: court is performing public service – checking the executive and legislative branches of government.  Court had to recognize the growing progressive sentiment.  1936 was a “triggering election” that put the constitution at the forefront. 

(d) CON’s
(i) Court should be neutral – this is why it has the power of judicial review to begin with 

c) Commerce clause + 1960’s CIVIL RIGHTS cases: Commerce Power or Reconstruction Power?
i) Conundrum: When Congress considered prohibiting race discrimination in employment, hotels, restaurants, etc. in the early 1960’s, it faced a choice: should it rely on its commerce powers, or its explicit authority under the 13th and 14th amendments to “enforce” the values of these amends.  Reliance on congressional power over interstate commerce seemed like the path of least resistance (no state action requirement), so ultimately, Congress placed primary emphasis on the Interstate Commerce Clause in enacting Title II of the CRA 1964 which prohibited discrimination and segregation in various places of “public accommodation” if their operations effect commerce.  Problems: real issues underlying the proposed civil rights law had little to do w/ economic concerns or w/ interstate externalities.

ii) Heart of Atlanta Motel v. United States, 1941 

(1) Facts: The Heart of Atlanta motel was a large, 216-room motel in Atlanta, Georgia, which refused to rent rooms to black patrons, in direct violation of the terms of the Civil Rights Act of 1964. The owner of the motel filed suit in federal court, arguing that the requirements of the act exceeded the authority granted to Congress over interstate commerce. 

(2) Decision: Restrictions in adequate accommodation for black Americans severely interfere with interstate travel, so Congress can address such matters under the Commerce clause.  That Congress is legislating against a moral wrong does not make the Civil Rights Act any less valid.  Besides, this does not detract from the overwhelming evidence of the disruptive effect that racial discrimination has on commerce.  Heart of Atlanta Motel stood readily accessible to interstate highways, advertised in various national media and served a clientele 75% from out of state.  

(3) Motives for regulation are irrelevant! (Heart of Atlanta affirms Darby – Congress’s motivation is irrelevant to why its trying to regulate.  As long as the activity has an impact on interstate commerce, Congress can regulate it.)
(4) Congress not only can remove obstacles to interstate commerce, it can PROMOTE it as well!!!!!!!
iii) Katzenbach v. McClung, 1964

(1) Facts: Ollie's Barbeque was a small, family-owned restaurant that operated in Birmingham, Alabama, and that seated 220 customers. It was located on a state highway and was 11 blocks from an interstate highway. Congress passed the Civil Rights Act of 1964 outlawing segregation in U.S. schools and public places. One section of the act, Title II, was specifically intended to grant African-Americans full access to public facilities such as hotels, restaurants, and public recreation areas. (no evidence of out of state customers)

(2) Decision: 
(3) Test: As long as legislators have a rational basis for finding a chosen regulatory scheme necessary to the protection of commerce, it is constitutional.
(4) Because some food served in the appellant's restaurant originated out of state, Congress could, under the Commerce Clause, outlaw racial segregation in this privately-owned business. Besides, discrimination can deter businesses from moving between states because they can only serve white or black customers, respectively.  
(5) Congress can PROMOTE commerce as well as protect it. 
(6) CRITICISM: If a rest that purchases supplies from other states may be barred from racial discrim under the commerce power, bc such discrim may affect the quant of the rest’s biz, thus having an effect on interstate commerce (bc buys less food from other states) Congress can regulate pretty much any business that buys anything or serves anyone from out of state! VERY REMOTE connection to interstate commerce. 
iv) Daniel v. Paul, 1969

(1) Decision: Court applied Title II of Civil Rights Act to the Lake Nixon Club located in Arkansas.  Justice Brennan wrote that it “would be unrealistic to assume that none of the 100,000 patrons actually served by the Club each season was an interstate traveler… 3 of the 4 items sold at the snack bar contain ingredients originating outside of the state – substantial portion of the food moved in interstate commerce.”  

(2) DISSENT: (Justice Black) This is stretching the Commerce Clause so as to give the Federal Government complete control over every little remote country place of recreation in … all 50 states.  The application of the Civil Rights Act could have been sustained under Art. 5 of the 14th Amendment, but unfortunately “Congress tied the Act and limited its protection” to the Commerce Power.   

d) Substantive Due Process cases: Decline of Judicial Intervention Against Economic Regulation
i) During the depression in 1934, the court first seemed to acquiesce in Marshall’s broad definition the commerce power.  But then the court struck down several regulatory schemes on the grounds that the were beyond congressional authority and reasserting its own authority to review the merits of state economic legislation.  After Roosevelt was re-elected and in the shadow of his proposed plan to “pack” the court, the justices acquiesced and upheld New Deal Legislation.  2 examples of the court’s withdrawal from intervention against economic regulation were Blasidell and West Coast Hotel.

(1) Nebbia v. New York, 1934

(a) Decision: ct upholds law that has price controls for milk 

(b) Rationale: State can enact any econ policy for the public welfare w/out worrying about subst due process (only strike down if leg is unreasonable) → early sign of switch

(2) Home Building & Loan Association v. Blaisdell, 1934 – APPLICATION OF LOCHNER TEST but arriving at opposite result!
(a) Facts: In 1933, Minnesota enacted the Mortgage Moratorium Law, which extended the time period in which borrowers could redeem their property following a foreclosure execution sale. The state argued that this was a legitimate use of its police powers since Minnesota faced massive economic difficulties.

(b) Issue: Did the Minnesota law violate both the Contract Clause, Article I, Section 10, which prevents a state from "impairing the Obligation of Contracts" and the due process and equal protection clauses of the Fourteenth Amendment?  Was the Mortgage Moratorium Law a legitimate use of Minnesota’s police power? 

(c) Decision: YES.  
(i) Lochner test: There must be a rational compromise between private rights and public welfare.  The Mortgage Moratorium Law does not violate the Constitution and is a legitimate use of Minnesota's police power. The sanctity of contracts in the United States and the Contract Clause, while important, are not absolute or meant to be interpreted literally. In order to  "safeguard the vital interests of its people" a state can adopt legislation which effectively "modifies or abrogates contracts already in effect."   State governments retain adequate authority to secure the peace and good order of society at ALL TIMES, so the question is not the extent to which the Moratorium Law affected contracts, but whether the law addressed a legitimate end and the measure taken were reasonable and appropriate to that end.
(ii) Structural argument from McCulloch: It is a Constitution we are expounding! The constitution was intended to endure for ages, and it must be adapted to CRISES of human affairs. Emergency does not create power, but the constitutional prohibition of gov’t interference in contracts is not absolute prohibition.  Conditions may arise in which a temporary restraint of enforcement may be consistent with the spirit and purpose of the constitutional provision and thus be found to be w/in the range of state power to protect the vital interests of the community.
(d) Cardozo’s concurrence: After adoption of 14th amendment, the language of the commerce clause need not be reading the same way as it was before.   Court interprets contract clause toward rational compromise b/w private rights and public welfare.  It is not inconsistent to say what founders would believe today if they were to interpret the constitution in light of “whole experience” and the needs for the expanding future.
(e) DISSENT: The history and circumstances which led to the framing of the contract clause demonstrate that it was adopted with the specific purpose of preventing legislation designed to relieve debtors, ESPECIALLY in time of financial distress / emergency.
(3) West Coast Hotel v. Parrish, 1937

(a) Facts: A female employee of the West Coast Hotel Company received sub-minimum wage compensation and brought a suit to recover the difference between the wages paid to her and the minimum wage fixed by state law.

(b) Question: Did the minimum wage law violate the liberty of contract as construed under the Fifth Amendment as applied by the Fourteenth Amendment?

(c) Decision: No. 

(i) RULE: Ct defers to leg judgments re economic and social regulations (presumed within police power) unless they are demonstrably arbitrary or irrational
(ii) The Court overruled Adkins v. Children’s Hospital and allowed min wage regulation for women (no longer deprivation of freedom of contract). Liberty and freedom of contract are subject to the restraints of due process. This is reasonable given that the health of women and their protection from unscrupulous and overreaching employers is public interest.
(d) “Liberty under the Constitution is thus necessarily subject to the restraints of due process, and regulation which is reasonable in relation to its subject and is adopted in the interests of the community IS due process.” 

(i) KEY: Court essentially redefines the liberty interest as more general interest in social organization.

3) Commerce Clause V: The Federalist Revival of the Rehnquist Court

a) 1995 Rehnquist court decides that it has had enough! Lopez strikes down the Gun Free School Zones Act – first time Court found a law unconstitutional since the 1930’s.  Reassertion of the line between federal and state power, state rights approach.  3 pillars of federalism:

(1) Limitation of Commerce Clause

(2) Revival of 10th amendment as external limit to Congress’s authority

(3) 11th amendment and sovereign immunity of states: court found that Congress can defeat the immunity of the states, but NOT through commerce clause, only through Section 5. 

b) Why is federalism important according to Rehnquist? 

i) Freedom. Dispersing power is central to preventing tyranny and protecting individuals from coercion.

ii) Democracy.  Promotes democracy (existence of state governments gives people two forums through which to vie for their issues) p.605: “Hence a double security arises to the rights of the people.” “In the tension between federal and state power lies the promises of liberty.” 

iii) Representation, efficiency and diversity. State governments are more likely to be faithful to people’s parochial interests – enables people to participate in government and we value diversity

iv) Experimentation. States as laboratories: there are various strategies to curb gun violence in schools and ideally different states can try various solutions to learn form each other 

(1) Weaknesses of allowing experimentation 
(a) Obstacles to experimentation - costly, positive externalities, limited resources, feds usually the innovator: Failed experiments in one state almost necessarily have externalities in other states. Ex: Texas refuses to impose any kind of gun control whatsoever.  In reality, it has been the federal government that has been the innovator in the past century, partly because it has inputs from various different groups and MUCH more resources, in addition to a structural ability to see things from a broader perspective. 

c) Rehnquist’s criteria for evaluating an exercise of the commerce clause by Congress:

i) Channel of interstate commerce? (DARBY I)

ii) Instrumentalities, articles of commerce? (DARBY I)

iii) Substantial impact on interstate commerce? (DARBY II)

(1) If its an economic activity, there is a presumption in favor

(2) For non-economic activities, heightened review  (doesn’t foreclose aggregation a la Wickard)  (This distinction between economic and non-economic activity is very formalistic.) 
d) Evaluation (p.627) Did the Court draw the line in a sensible place?? In areas where there truly are interstate (even international) markets or law-evading enterprises organized on an interstate scale so as to defy or evade successful regulation by individual states, congressional power has been strongly affirmed in cases such as Perez and Raich. And in situations where no real interstate spillovers or interstate organizations exist – Lopez and Morrison – congressional power has been clipped.  And thus far at least, the Court has not sought to limit Congress from regulating truly interstate but less obviously economic issues, involving endangered species pollution molecules, etc. 
e) United States v. Lopez, 1995

i) Facts: The Gun-Free School Zones Act of 1990, basing its authority on the commerce power, made it a federal offense for an individual to knowingly possess a firearm in a school zone. 

ii) Issue: Does a federal statute based in the Commerce Clause, which regulates firearm possession on school grounds, exceed Congress’s power to regulate commerce? The Government’s argument: 922(q) affects interstate commerce in 2 ways: 
(1) Costs of crime: Violent crime, which the statute seeks to prevent, spreads its costs through the whole population through insurance.  

(2) National productivity: Violent crime reduces the willingness of individuals to travel to certain areas of the country, and may handicap the education process, which may result in a less productive citizenry.  

iii) Decision: (Justice Rehnquist) Yes. The Gun Free School Zones Act is unconstitutional.  While the Constitution delegates to Congress the authority to regulate commerce, the distinction between what is national and what is local must be maintained so as NOT TO create a completely centralized government.  

(1) TEST: PRECEDENT suggests 3 broad categories of activities that Congress may regulate under the commerce power: 

(a) The channels of interstate commerce;

(b) The instrumentalities of interstate commerce;

(c) Activities having a substantial relationship to interstate commerce

(2) Application of test: This case doesn’t fall under any of these.  Congress wanted it to be C, but they didn’t prove that guns traveled in interstate commerce or effected it.  Under the “costs of crime” and “national productivity” reasonings, Congress could regulate ANY activity found to relate to the economic productivity of individual citizens.  The court seems to significantly limit Wickard by suggesting that the activity being aggregated be ECONOMIC in nature!  (Arguments that pile “inference upon inference” are not acceptable.)
(3) NEW TEST

(a) Commerce power extends to 3 areas:

(i) regulate the channels of interstate commerce (darby)

(ii) regulate instrumentalities of interstate commerce (even if that thing is intrastate)

(iii) reg acts having subst effect on interstate commerce (subst as innovation)

(b) here, not no. 2 – bc no jdional element requiring that gun moved in interstate commerce

(c) Determining whether subst effects test is met:

(i) Economic activity (ie loan shark, wheat, hotel) → defer to cong’s judgment that there is a subst effect 
(ii) Non-econ activity (ie guns in school, education) → ct requires showing of proximate cs effect of regulation on commerce
iv) Kennedy’s Concurrence: There is not a strong enough connection between the Gun Free School Zones Act and commercial concerns, so this interference on the part of Congress contradicts the federal balance the Framers designed between the federal government and the states.  Education is a traditional concern of the states AND there is disagreement about the best way to keep guns off school premises.  So it is best to allow states to perform their role as laboratories for experimentation to devise creative solutions. 

v) Thomas’s Concurrence: TEXTUAL arguments

(1) Constitution uses the word “commerce” in a narrower sense than our case law suggests, and it does not support the proposition that Congress has authority over all activities that “substantially affect” interstate commerce.   (Commerce consisted of selling, buying and bartering, as well as transporting for these purposes.)  If the Framers had wanted to allow Congress to regulate all activities that “substantially affect commerce”, they could have SAID SO.
(2) SURPLUSAGE.  Much if not all of Art. I, section 8 would be surplusage if Congress had been given authority over matters that substantially affect interstate commerce (such as the authority to coin money, punish counterfeiters, etc.), so this interpretation can’t be correct.

vi) Souter’s Dissent: Commerce power is plenary – deference! The Court must defer to rationally based legislative judgments and show respect for the institutional competence of Congress – THAT COMES WITH Congress’s political accountability. 

vii) Breyer’s dissent: PRACTICAL – prudential mode of interpretation (commerce is not a technical concept, we must think about it practically)  Holding that the Gun Free School Zones Act falls within the commerce power would not expand the scope of that clause.  Rather it would simply apply pre-existing law to changing economic circumstances. Why? 2 main reasons:

(1) Guns in the hands of 6% of inner-city high school students and gun-related violence throughout a city’s schools SUBSTANTIALLY threaten the trade and commerce that those schools support. At the very least, Congress could rationally have concluded that the links are “substantial”. 

(2) Courts must give Congress LEEWAY in determining the existence of a significant factual connection between the regulated activity and interstate commerce – because the Constitution delegates the commerce power directly to Congress and because Congress is better placed to make an empirical judgment of this kind than a court.

viii) What do we make of Lopez?  There are reasons to believe that it wasn’t a big deal, after all, Congress had the opportunity to come up with better findings as to impact on interstate commerce or a jurisdictional hook (outlawing guns in school zones that were traded in interstate commerce). Congress did in fact pass a more limited statute, adding a jurisdictional hook (gun must have traveled through interstate commerce). 

f) United States v. Morrison, 2000
i) Facts: In 1994, the United States Congress passed the Violence Against Women Act, which contained a provision at 42 U.S.C. § 13981 for a federal civil remedy to victims of gender-based violence, even when no criminal charges were filed.   The government argued that in the aggregate "a mountain of evidence" indicated that these acts did have a substantial effect; for this proposition it relied on Wickard v. Filburn, which held that Congress could regulate an individual act that lacked a substantial effect on interstate commerce if, when aggregated, acts of that sort had the required relation to interstate commerce. 
ii) TEST: Lopez.
(1) Reg of non-economic activities justified by commerce cls are subject to strict review
(2) Aggregation to achieve subst economic effects NOT ALLOWED re non-economic activities (rules out regulation in most non-economic activities)
iii) Decision: Violence against women is not commercial in nature or interstate in character. Acts of violence such as those that VAWA was meant to remedy have only an "attenuated" effect, not a substantial one, on interstate commerce. It may be a problem “everywhere” but it is not a problem among the states.  Therefore the Commerce Clause cannot provide a proper constitutional foundation for the legislation. 
iv) STATE ACTION DOCTRINE: Eliminated argument that a state’s failure to protect individual rights sufficiently constitutes state action!!! The line between state action and omission is clearly drawn!!!!
g) Raiche v. Gonzalez, 2005

i) Facts: Raiche, who was using marijuana as prescribed by a board-certified physician to control excruciating pain, sought a declaratory judgment that federal drug laws could not properly be applied against her.  She alleged that the pot she used had never been bought or sold and had never crossed a state line.  

ii) Decision: Court upheld the congressional laws criminalizing marijuana possession even though these federal laws prohibited local cultivation and use of marijuana for medical reasons pursuant to California’s Compassionate Use Act. 
iii)  Wickard! Just as the framer’s consumption of wheat in Wickard, when combined with other comparably situated farmers’ consumption, could affect prices and outputs in a genuinely interstate wheat market, so Raiche’s use could not be hermetically sealed off from the larger – and truly interstate – issue of the marijuana market.  
iv) Rules

(1) When regulation of a local activity is part of a grand reg scheme of interstate commerce (here interstate weed market), the regulation of the local activity is const!

(2) When local production of a good is on the outer edge of an interstate market, reg under commerce cls is const
v) Dissent (O’Connor): Inconsistency? Majority overturned the Lopez gun statute for overly expanding Congress’s regulatory power under the Commerce Clause but upheld the Raiche federal laws criminalizing marijuana possession, because pot was deemed to have an impact on commerce. Justice O’Connor argued that this is inconsistent in her dissent in Raiche, saying that there is no difference between the two! 
FEDERAL REGULATION OF THE STATES

1) Note on Taxing and Spending
a) South Dakota v. Dole, 1987
i) Facts: A congressional statute directed the Secretary of Transportation to withhold from a state a percentage of federal highway funds it would otherwise be entitled to should the state permit the purchase or public possession of alcohol by a person under 21.  South Dakota, which allowed 19 year olds to purchase beer, argued that the statute was unconstitutional under the 21st Amendment, which the Court had earlier found “grants the state virtually complete control over whether the permit importation or sale of liquor and how to structure the liquor distribution system.” 

ii) Decision: Statute at issue is constitutional – “mild encouragement” is allowed.  (presentation of an option is fine)

(1) TEST: Congress’s exercise of the spending power is not unlimited – must pass 4 tests:

(a) Exercise of spending power must be in pursuit of ‘the general welfare’;

(b) If Congress wants to condition a state’s receipt of federal funds, it must ‘do so unambiguously, enabling the state to exercise its choice knowingly’;

(c) Conditions related to federal grants must be rationally related to the federal interest in particular national projects or programs;

(d) Spending power may not be used to induce the states to engage in activities that would themselves be unconstitutional.  

iii) If an action by Congress passes these 4 tests, then it is deemed to be “mild encouragement” that does not approach the point “at which pressure turns into compulsion.”

b) KEY QUESTION: Most states do not have the ability to reject federal funds – does the spending clause doctrine effectively render federalism pointless?  Whether or not we believe that states have adequate representation in Congress, will the political process protect states from being coerced under the Congress’s spending power?

c) The spending power allows Congress and Exec to do lots of things.  Few limitations b/c Congress can easily show what they’re doing is related to a specific purpose.  Not really controversial.

2) National League of Cities v. Usery, 1976

a) Facts: In 1974, Congress extended the minimum wage and maximum hour regulations of the Fair Labor Standards Act to all state and municipal employees. 

b) Decision: (Justice Rehnquist) STRUCK DOWN!   10th Amendment expressly declares the constitutional policy that Congress may not exercise power in a fashion that impairs the States’ integrity or ability to function effectively in the federal system.   And unfortunately, the Act displaces state policies regarding the manner in which states can structure delivery of the governmental services that their citizens need. 

i) TEST: “States qua states”, i.e. traditional state government functions, cannot be regulated. (TYPE of activity is what matters) 

(1) PROBLEM: Setting the boundaries of “traditional realm” of state activity. What are the state government’s “traditional” or “core” functions? 
c) SIGNIFICANCE:  First time since 1937 (fair labor standards act) that the court struck down statute as violation of commerce clause. 

3) Garcia v. San Antonio Metropolitan Transit Authority (SAMTA), 1985

a) Issue: Was the SAMTA immune from the requirements of the Fair Labor Standards Acts (FLSA)?

b) Decision: (Blackmun)   National League of Cities is overruled!!

i) TEST for determining state immunity from federal regulation under the Commerce Clause is not whether the state activity is a traditional governmental function, but whether the regulation as applied to state activity is destructive of state sovereignty or violative of any constitutional provision.  It is impossible to identify an organizing principle to decide what is a “traditional governmental function”; states are free to engage in any activity that their citizens choose under the Constitution, so using this test means that federal judges will decide which state policies they favor or dislike.  After all, the basic limit on the federal commerce power is that inherent in all congressional action – the built-in restraints that our system provides through state participation in federal governmental action.  The political process ensures that laws that unduly burden the States will not be promulgated.  (The structure of government already creates a check for federal overreaching.  Trust the political process!)

ii) Rule:  In order to overturn leg based on the 10th amend, an extraordinary defect in the procedural safeguards for the state in the nat’l political process must be shown – otherwise ct will uphold = destructive of state sovereignty!!!

iii) Application of test: Here, the application of the minimum wage and overtime requirements of the FLSA to SAMTA is not destructive of state sovereignty or violative of any constitutional provision, and therefore SAMTA is not immune from the application of the FLSA. 
c) DISSENT (Powell, Rehnquist, O’Connor)  This decision renders the 10th Amendment meaningless and suggests that federal government officials are the SOLE judges of the limits of their own power.  This result is inconsistent with the fundamental principle of federalism of the US’s constitutional system, designed to protect our fundamental liberties.  

i) It is the role of the judiciary to “say what the law is” (Marbury Madison) – JUDICIAL REVIEW

ii) Political process often fails to protect state interests.  Congressmen may be elected from the states, but once in office they are members of the federal government.  Although state participate in electing the president, this doesn’t mean that the president will act as the state’s advocate in preventing federal encroachment.   (Even when the political system functions as it should, there are various reasons why states can’t have their interests protected from federal overreaching.)

d) Dissent: O’Connor: In McCulloch, Marshall says that the federal government’s law must be consistent with the “letter and spirit” of the constitution.  The SPIRIT of the 10th amendment, of course, is that the states will retain their integrity and play the role of “distinct governments” providing a “double security” against tyranny.
4) Gregory v. Ashcroft, 1991

a) Facts: State court judges in Missouri had to retire at seventy. 

b) Issue: Did Missouri's mandatory retirement requirement violate the federal Age Discrimination in Employment Act (ADEA) and the Fourteenth Amendment's Equal Protection Clause?

c) Decision: No and no. 

i) Commerce Clause TEST: CLEAR STATEMENT 
(1) Missouri has a Tenth Amendment right to define the qualifications of its highest state officials, so ADEA does not apply to "policy-making" appointees such as state court judges. (Clear statement rule) The court must be absolutely CERTAIN that Congress intended to intrude in the political process of the states in a potentially unconstitutional manner.  “To give the state-displacing weight of federal law to mere congressional ambiguity would evade the very procedure for lawmaking on which Garcia relied to protect states interests.” 

ii) 14th Amendment, Equal Protection Clause: Rational basis test.   
(1) Was there a rational relationship between Missouri's goal of promoting competent state court judges and its retirement requirement? Noting the connection between increasing age and declining mental and physical capacities, the Court held that Missouri's retirement requirement for judges who reach the age of seventy was not unreasonable.
5) New York v. United States, 1992 

a) Facts: The Low-Level Radioactive Waste Policy Amendments Act were an attempt to imbue a negotiated agreement among the States with federal incentives for compliance. The problem of what to do with radioactive waste was a national issue complicated by the political reluctance for states to deal with the problem individually. The Act provided three "incentives" for states to comply with the agreement. 
(1) "Monetary" incentive: allowed the government to collect gradually increasing surcharges for waste received from other states. Within Congress's power under the Spending Clause, and an "unexceptional" exercise of that power. 
(2) "Access" incentive: allowed the US to reprimand states that missed certain deadlines by raising surcharges or eventually denying access to disposal at those state's facilities completely. Permitted exercise of Congress's power under the Commerce Clause.

(3) "Take title” incentive forced states to assume liability for waste generated within their borders if they failed to comply.  Impermissibly coercive and a threat to state sovereignty, thereby violating the tenth amendment.
b) Decision: (O'Connor)  

i) COMMANDEERING DOCTRINE: The "take title" incentive is an attempt to "commandeer" the state governments by directly compelling them to participate in the federal regulatory program. The federal government crossed the line distinguishing encouragement from coercion.  The "take title" provision forced States to choose between conforming to federal regulations or taking title to the waste.  Since Congress cannot directly force States to legislate according to their scheme, and since Congress likewise cannot force States to take title to radioactive waste, Congress cannot force States to choose between the two. Such coercion would be counter to the federalist structure of government, in which a "core of state sovereignty" is enshrined in the Tenth Amendment.
(1) Originalist justification: Congress has the power to act vis a vis individuals, but it cannot regulate the states directly.

(2) Political accountability justification: When Congress attaches conditions on the receipt of federal funds, the residents of the state retain the ultimate decision as to whether or not the state will comply. If a state’s citizens view federal policy as sufficiently contrary to local interests, they may elect to decline a federal policy as sufficiently contrary to local interests, they may decline a federal grant.  When Congress encourages state regulation rather than compelling it, states governments remain responsive to the local electorate’s preferences; state officials remain accountable to the people.  On the other hand, when the federal government directs states to regulate, it may be state officials who will bear the brunt of public disapproval, while the federal officials who devised the regulatory program may remain insulated from the electoral ramifications of their decision.  
ii) TEST in place of Garcia: Feds cannot impose upon states to solve a national problem. 
(1) limits Garcia “defect in pol process standard” to laws of general applicability (states and citizens)

(2) cong may not compel states to enact or enforce a fed reg prog (g)

(3) cong may not commandeer the states’ legislative process

6) Printz v. United States, 1997 

a) Facts:  In 1993, Congress amended the Gun Control Act by enacting the Brady Handgun Violence Prevention Act. The Act  immediately put in place interim provisions. 

i) Decision: (Scalia) Interim provisions of the Brady Bill are unconstitutional because they coerce states’ executive branch (police) to carry out the federal program – effectively commandeering state power. 
(1) Federalism:  Constitution is built upon  “dual sovereignty” designed to allow Federal regulation of the people, not the states. Allowing the Federal Government to draft the police officers of the 50 states into its service would increase its powers far beyond what the Constitution intends. 
(2) Political accountability (state official is the one standing b/w man and gun – state will get blamed for what Congress required).  States should be able to control their finances and refuse to carry out unfunded federal mandates (where fed gov’t passes statute but doesn’t give states the funds to carry it out).
b) Dissent: Justice Stevens argued that the Commerce Clause of the Constitution, giving the Federal Government the right to regulate handgun sales, can be coupled with the Necessary-and-proper clause, giving Congress the power to pass whatever laws are necessary and proper to carry out its previously enumerated power. Federal direction of state officials in this manner is analogous to ordering the mass inoculation of children to forestall an epidemic, or directing state officials to respond to a terrorist threat.  Besides,
i) State agents are already in place to carry out federal mandates;
ii) Federal mandates are often implemented by subsidiary gov’ts; 
iii) Striking down this law provides an incentive for the feds to expand the bureaucracy. 

EXECUTIVE POWER

1) Executive War  Powers I 
a) Commerce Clause discussion related to vertical division of power among federal and state governments.  War powers analysis relates to a horizontal division of power between the Executive, Legislative and Judicial branches of government. 

b) Power is strategically mixed between branches of government: branches are autonomous but reciprocal; not wholly independent from one another. 

i) Ie – senate has power to oversee appointments, impeach, ratify treaties; prez has veto power, war powers (commander in chief, but cong declares)
(1) Virtues: Checks and balances restrain branches of government from overstepping their respective spheres (horizontal) and protect individual rights from tyranny (vertical).  It is worthwhile to take into account a diversity of views, even if this process takes more time.

(a) Federalist 51: ambition must be made to counter ambition.  Federalist 51 is the most famous federalist paper and defense of separation of powers principle.

(2) Vices: This mixture has the potential for deadlock where branches are more busy fighting for turf than resolving policy problems.  

(3) Arguably, practice has overwhelmed constitutional structure in this area. The Exec’s power has overtaken Congress’s power for the most part.

c) Scope of Executive Power v Legislative Power

i) CONGRESS
(1) Art. 1 “All legislative power herein granted shall be vested in the Congress.” 

(2) Vesting clause = “herein granted” = the hook for enumeration.

(3) Necessary and Proper clause = Congress has implied powers 

ii) PRESIDENT
(1) Art. 2: “The executive power shall be vested in a President of the US”,   
(a) Sec 1 - Sec 1 – power shall be vested in prez (terms of election)

(b) Sec 2 – commander in chief power, pardon power

(i) Treaties, appointments (ambassadors, judges, et al)

(c) Sec 3 – state of the union, recommend leg to cong, “take care” that the laws be faithfully executed (“take care cls”)

(d) Sec 4 – impeachment

(2) No concept of enumeration!  Executive power doesn’t say anything about things being listed in Art. 2.  The powers of the President described in Art. 2 are vague and expansive.  Besides, the President must take care that the laws be faithfully executed! 
(a) Counterargument: Originally there was strong resistance to notion of strong executive  due to the American experience w/ Britain. It follows that there was no exec in articles of confederation, some states don’t have governors, electoral college to ensure that there wasn’t direct election by the people.)

d) War Powers

i) Laws of war (p.89 Supp): The Constitution makes the President the “Commander in Chief” of the Armed Forces (Art. II, §2, cl.1), but vests in Congress the powers to “declare War … and make Rules concerning Captures on Land and Water,” (Art. I, §8, cl. 11), to “raise and support Armies” (id. Cl. 12), to “define and punish… Offences against the Law of Nations,” (id. Cl. 10), and “To make Rules for the Government and Regulation of the land and naval Forces,” (id. Cl 14).  
ii) Courts treat division of war powers between the Executive and Congress as a non-justiciable political question – allow cong and exec to fight this out

(1) Ct has never struck down a military action (political question doctrine)

iii) Recurring questions

(1) What is a “sudden attack”? – prez given power to repel sudden invasions (ie Lincoln blockade)

(2) What is an actual declaration of war?  Formal resolution req’d? informal res? Cong auth use of military force?

(a) Cong has declared war only 5 times, declaration of war is not a robust power bc prez can send troops anyway
iv) War Powers Act, 1973

(1) Congress tried to reign in Pres by requiring Pres to bring report to Congress w/in 48 hours after committing troops.  If Congress doesn’t authorize w/in 60 days, troops must be withdrawn.
(2) Criticisms of the Act:

(a) Act under-regulates the Executive in the sense that he is free to order military strikes shorter than 60 days.  

(b) Suspension clause: The suspension of writ of habeus corpus during times of invasion or rebellion was the only emergency power granted by the framers in the Constitution, and it was given to CONGRESS.

(i) A writ of habeas corpus is a judicial mandate ordering that an inmate be brought to the court so it can be determined whether or not that person is imprisoned lawfully and whether or not he should be released from custody.

e) Recurring Questions:
i) What constitutes a “sudden attack”?

ii) What constitutes declaration of war by Congress? (is formal declaration needed or is authorization good enough?)

f) Liberty v. national security

i) Ct has struck middle ground ?– relies on tension bwn cong and prez to strike balance bwn lib and natl security.  Shown in:

(1) Youngstown: Concern about exec power → unbridled power in emergencies begets emergencies. But, if congress authorized, president is ok (Jackson’s scheme)

(2) Hamdan → prez can create military tribunals that suspend some civ libs but Cong must authorize

(3) Milligan: 4 justices say that military commissions would be authorized if Congress allowed them.

(4) Quirin: mil commissions ok b/c Congress authorized them
g) TIMELINE

· 1866: Ex parte Milligan

· When civilian cts are open, military cts are not appropriate for trying citizens (limited to citizens, not field of battle, state at peace, d not seized on battlefield, civ cts open)
· 1942: Quirin
· Military commissions are legitimate when consistent with laws of war and authorized by Congress. Laws of war allow mil commissions only when:

· Martial law declared OR

· Occupied enemy territory, no functioning civil ct OR

· Law of war commissions – when there is need to try people who violated the laws of war 

· If Cong has authorized prez to use force, then cong has authorized actions incident to use of force (detention and trial of enemy combs). US citizens can be detained and tried by military tribunals. 
· 1952: Youngstown 

· The President’s power to issue an executive order stems either from an Act of Congress or from the Constitution.  
· War powers of executive exist in relation to the war powers of congress. (3 tiers)
· War Powers Act, 1973

· Congress tried to reign in Pres by requiring Pres to bring report to Congress w/in 48 hours after committing troops.  If Congress doesn’t authorize w/in 60 days, troops must be withdrawn.
· September 18, 2001: Authorization for Use of Military Force (AUMF)
· President has authorization to “use all necessary and appropriate force against those nations, organizations, or persons he determines planned, authorized, committed or aided the terrorist attacks” or “harbored such organizations or persons, in order to prevent any future acts of international terrorism against the US by such nations, organizations, or persons.” 
· September 2001: Executive Order 
· President directs Secretary of Defense to create military tribunals to try any member of Al-Qaeda, or anyone who “engaged in, aided or abetted, or conspired to commit, [acts of international terrorism”.
· 2004: Rasul v. Rumsfeld
· Habeas corpus statute extends everywhere U.S. has control and U.S. can be said to have de facto control over Guantanamo despite Cuban sovereignty

· June 28, 2004: Hamdi v. Rumsfeld 

· AUMF gave president authority to declare US citizens enemy combatants and to detain them BUT –

· Enemy combatants held in the US have constitutional right to consult an attorney and to contest the basis for their detention before an independent tribunal.
· Combatant Status Review Tribunals: Executive’s response to Hamdi 
· CSRTs to implement procedures that O'Connor suggested 
· December 2005: Detainee Treatment Act (DTA) – Congress’s response to Rasul, Hamdi
· Withdrew habeas jurisdiction for petitions filed by aliens detained “by the Department of Defense at Guantanamo Bay Cuba” and “any other action against the US or its agents relating to any aspect of the detention” of aliens there.
· July 6, 2006: Hamdan v. Rumsfeld 
· No retroactive application of DTA

· Neither an act of Congress nor the inherent powers of the Executive laid out in the Constitution expressly authorized the sort of military commission at issue in Hamdan.    
· October 17, 2006: Military Commissions Act (MCA)
· The Act eliminates federal courts' jurisdiction to hear habeas applications from detainees who have been designated (according to procedures established in the Detainee Treatment Act of 2005) as enemy combatants. The MCA essentially reasserts that habeas petitions past-present-future are stripped for detainees in Guantanamo.
· 2008: Boumediene v. Bush
· Unconstitutional for Congress to strip detainees of the right of habeas petition
b) Ex Parte Milligan, 1866

i) Facts: After the civil war, defendant was court martialled and he filed a challenged under writ of habeas corpus.

ii) Question: Was there a constitutional defect in the trial?  

iii) Decision: YES. 
iv) RULE: When civilian cts are open, military cts are not appropriate for trying citizens (limited to citizens, not field of battle, state at peace, d not seized on battlefield, civ cts open, no cong auth)
v) Cong may suspend courts in Cases of Rebellion or Invasion the public Safety may require it – but Prez may not suspend!  Lincoln suspended writ of habeas corpus while cong not in session in order to detain confed sympathizers, drafter evaders, etc without trial.  
vi) Only Cong has the ability to authorize military commissions – institutional competence: cong is deliberative body (prez just concerned w winning war)!

c) Ex parte Quirin, 1942

i) Facts: During World War II, 8 Nazi saboteurs were sent by submarine to the US. President Roosevelt issued an Executive Order and Proclamation authorizing military trials for the saboteurs. During the trials, the saboteurs sought habeas review both in federal district court and in the US Supreme Court. 

ii) Decision – trial of saboteurs by military commission consitutional! 

iii) Rule: Military commissions are legitimate when consistent with laws of war and authorized by Congress. Laws of war allow mil commissions only when:

(1) Martial law declared OR

(2) Occupied enemy territory, no functioning civil ct OR

(3) Law of war commissions – when there is need to try people who violated the laws of war 

(a) Congress provided that military tribunals shall have jurisdiction to try offenders of the law of war;  (does NOT say that the President can create tribunals without congressional consent given his inherent authority as Commander-in-Chief).

(b) Lawful and unlawful combatants: 

(i) Lawful combatants are subject to capture and detention as prisoners of war

(ii) Unlawful combatants are also subject to capture and detention but in addition are subject to trial and punishment by military tribunals. 

(c) Citizenship of the US of an enemy belligerent does not relieve him from the consequences of a belligerency which is unlawful because in violation of the law of war.  (Distinguishes Milligan on grounds that he wasn’t enemy belligerent – his identity as one wasn’t yet established but in Quirin it was clear). 
(d) “We have no occasion now to define with meticulous care the ultimate boundaries of the jurisdiction of military tribunals to try persons according to the law of war. It is enough that petitioners here were plainly within those boundaries, and were held in good faith for trial by military commission, charged with being enemies who, with the purpose of destroying war materials and utilities, entered or after entry remained in our territory without uniform – an offense against the law of war.”
d) Youngstown Sheet & Tube v. Sawyer, 1952

i) Facts: Faced with an imminent steel strike during the Korean War, the President ordered governmental seizure of the steel companies to prevent the strike (contrary to the Labor Management Relations Act).  The President argued that presidential power should be implied from the aggregate of his powers under the Constitution, Art. 2.  “The executive Power shall be vested in a President,” “he shall take Care that the Laws be faithfully executed, and “he shall be Commander in Chief of the Army and Navy of the US.”

ii) Issue: Can the President, relying on a concept of inherent powers, and in his capacity as Commander-in-Chief, make an order which usurps the law-making authority of Congress on the basis of a national security threat?

iii) Decision: (Justice Black) No.  The President’s power to issue an executive order stems either from an Act of Congress or from the Constitution. 
(1) Express grant of power by congress? No.  There is no statute or provision in the Constitution that expressly authorizes the President to take possession of property, even in wartime.
(2) Implied powers? No
(a) Military/ commander-in-chief role of Pres. Even though the term “theater of war” was enjoyed an expanding definition, it cannot embrace the taking of private property to prevent a strike.

(b) Take care clause/ lawmaking role of Pres.  The President’s powers in the area of legislation are limited to proposing new laws to Congress or vetoing laws which are bad.  

iv) Concurrence (Douglas): 
(1) The President can only recommend laws and the Congress has the function of legislating. 

(2) 5th Amendment (due process): the only branch of government which may authorize seizures is the breach that must authorize compensation – Congress.  Sanctioning the exercise of power by the President expands Art. 2 to suit the political conveniences of the present emergency.  

v) Concurrence (Jackson): Sanctity of President’s authority vis a vis Congress 
(1) RATIONALE for 3 tier system
(a) Political accountability for exercise of was powers: Having civilian control over the military is meant to ensure that politically responsible leaders are shaping military decision.  

(b) Response to ‘inherent’ powers argument: slippery slope – emergencies beget emergencies.   There is a tendency to see crises when you have the power to deal with them without review of other branches of government. 

(2) TIERS
(a) P acts w/ express or implied authorization of Congress = max power (presumption in favor of Pres’s actions)
(b) P acts in absence of Congressional grant or denial of authority = “zone of twilight” – P and Cong may have concurrent power but the distribution is uncertain
(c) P takes measures incompatible with Congress’s express or implied will = lowest ebb of P power (P relies only upon his own constitutional powers minus any const powers Cong has over the matter)  (Presumption against Pres’s action)
(i) This situation is 3rd category.  Court cannot uphold Pres’s actions here b/c Congress has spoken on the issue of seizure of property.

vi) Criticism of Jackson’s system
(1) Implied Congressional authorization sufficient for President to take care that laws are faithfully executed?

(2) Uncertainty re 2d category – what is included in art 2 powers

2) Executive War Powers II

a) US lease in Guantanamo Bay was signed in 1934.

b) International law: Treatment of detainees in wartime is governed by the Geneva Conventions.  Geneva Convention III relates to POWs. Geneva Convention IV relates to how civilians should be treated during wartime. Civilians can also be tried under US terrorism law.  Problem is that terrorists may not be POWs (soldiers in uniform) or civilians.  Common article 3 addresses these people who fall are not otherwise covered by Geneva Conventions: the right not to be sentenced without minimum due process, protection against violence, cruel treatment, torture or other outrages upon human dignity. 
c) Hamdi v. Rumsfeld, 2004

i) Facts: Hamdi, a US citizen, was designated by the Government an “enemy combatant” and placed into indefinite detainment after capture in Afghanistan.  Father filed for writ of habeas.  Gov’t responded w/ Mobbs Declaration (sole evidentiary support for gov’t case against Hamdi that he was captured in Afghanistan and was associated w/ as Qaeda and Taliban – individuals in those groups are enemy combatants).
ii) BATTLE OF STATUTES
(1) Non Detention Act: Congress must explicitly authorize detentions 

(2) Congress passed the Authorization for Use of Military Force (AUMF) on September 18, 2001, giving the President authorization to “use all necessary and appropriate force against those nations, organizations, or persons he determines planned, authorized, committed or aided the terrorist attacks” or “harbored such organizations or persons, in order to prevent any future acts of international terrorism against the US by such nations, organizations, or persons.” 

iii) Quirin precedent 

(1) If Cong has authed prez to use force, then cong has authorized actions incident to use of force (detention and trial of enemy combs)

iv) Decision: (O’Connor) Pres was authorized to declare US citizens enemy combatants and to detain them but that Hamdi has a constitutional right to consult an attorney and to contest the basis for his detention before an independent tribunal.  
(1) RULE: A US citizen detainee seeking to challenge his classification as an enemy combatant must receive notice of the factual basis for his classification and a fair opportunity to rebut the gov’ts factual assertions before a neutral decision maker.
(a) Part I: Congress authorized Hamdi’s detention through the AUMF.  The AUMF authorized the President to use “all necessary and appropriate force” against “nations, organizations, or persons” associated with 9/11.  Individuals who fought against the US in Afghanistan as part of the Taliban are individuals Congress sought to target in passing the AUMF.  The detention of individuals falling into this limited category, for the duration of the particular conflict in which they were captured, is so fundamental and accepted an incident to war as to be an exercise of the “necessary and appropriate force” Congress authorized the President to use. Also, there is no bar to the US’s holding one of its own citizens as an enemy combatant. A citizen, no less than an alien, can be “part of or supporting forces hostile to the US…”  

(i) Note: the President may have the inherent authority to detain those arrayed against US troops, but the majority doesn’t decide this question because Congress authorized the President to do so. 

(ii) Justice O’Connor’s plurality opinion worries about indefinite detention given the nature of the US’s war on terrorism.  She accepts that the war is still going on in 2004, but allows for the possibility that the framework of the Geneva Conventions may need to be revisited. 

(b) Part II:  Due process requires that a citizen held in the US as an enemy combatant be given a meaningful opportunity to contest the factual basis for that detention before a neutral decision-maker. Unless Congress acts to suspend the writ of habeas corpus, the writ allows the Judicial Branch to play a necessary role in maintaining the delicate balance of governance, service as an important judicial check on the Executive discretion in the realm of detentions.  It is vital not to give short shrift to the values that this country holds dear or to the privilege that is American citizenship. A state of war is not a blank check for the President when it comes to the rights of the nation’s citizens.  
(i) TAILORED DUE PROCESS: Balancing of public (national security) and private interests (liberty): Process due in any given circumstance is determined by weighing “the private interest that will be affected by the official action” against the Government’s asserted interest, “including the function involved” and the burdens the Government would face in providing greater process.  Analysis should ascertain the “risk of erroneous deprivation of the private interest if the process were reduced and the probable value, if any , of additional or substitute safeguards.” Basically: What is the risk of erroneous deprivation v. how great is the national security threat?  

1. The exigencies of the circumstances may demand that, as here, aside from certain CORE elements, enemy combatant proceedings may be tailored to alleviate their uncommon potential to burden the Executive Branch at a time of ongoing military conflict. Hearsay, for example, may need to be accepted as the most reliable available evidence from the government in such a proceeding.  Furthermore, even a burden-shifting scheme in which credible government evidence is presumed true would not offend the Constitution so long as such presumption remains a rebuttable one and fair opportunity for rebuttal is provided. 
v) Souter and Ginsberg’s dissent
(1) CLEAR STATEMENT RULE: Clear statement by cong is required when going against a previous statute (Non-detention act).  Justice Souter and Ginsburg disagree with the court’s reconciliation of statutes and Hamdi’s detention. The Non-Detention Act entitled Hamdi to be released.  There is a reason why the non-detention act was passed – to force Congress to make a clear statement. In order for detention to be read into a statute like the AUMF, there must be a clear statement to that effect from Congress.  

(2) Checks and balances: The branch of government asked to counter a serious threat is not the branch on which to rest the Nation’s entire reliance in striking a balance between the will to win and the “cost of liberty on the way to victory”. Congress is better at balancing liberty and security than the Executive. 

(3) Because they don’t think Hamdi’s detention is right, dissenters don’t reach conclusions on what process he is due in litigation under habeas.  

vi) Justice Thomas’s dissent: The Federal Government’s war powers cannot be “balanced” by this court.  Arguably, Congress could provide for additional procedural protections, but until it does, we have no right to insist upon them.  The plurality utterly fails to account for the Government’s compelling interests and for our own institutional inability to weigh competing concerns correctly.
vii) Remaining questions
(1) Does the prez have inherent power to detain as CinC, auth surveillance, torture, etc – irrespective of what cong does?

(2) How far does the AUMF actually go?  Apply only to detention?  Really expire w war in Afghanistan?  Req admin to do things after war in afghan is over?  Extend to terrorist groups other than al qaeda?

(3) Are the military tribunals that try enemy combatants (mil commissions) constitutional? (hamdan)

d) Military Tribunals  
i) President Bush issued an Executive Order on Nov. 13, 2001 directing the Secretary of Defense to create military tribunals to try any member of Al-Qaeda, or anyone who “engaged in, aided or abetted, or conspired to commit, [acts of international terrorism]”
(1) Traditional rules of criminal procedure are RELAXED (Sec. of defense is supposed to establish procedures) 
(2) Military officers can serve as judges and jury;

(3) Military tribunals can be held in secret and outside of the US;

(4) Applies to both US and non US citizens, whether caught in or outside of the US

(5) “Exclusive jurisdiction” = can’t seek remedy elsewhere, Pres has final trial review

(6) Bill of Rights protections don’t apply

(7) EO appears to prohibit writ of habeas corpus (Hamdi ruled that Congress had not suspended habeas through AUMF.) 

ii) Questions

(1) Does Pres have independent power to create military tribunals?

(2) Is prohibiting access to the fed cts for appeals or to seek writ of habeas corpus, as the EO language seems to preclude, constitutional?
e) Rasul v. Rumsfeld,  2004

i) Facts: 2 Australians and 12 Kuwaitis captured abroad during the Afghanistan war and held at Guantanamo Bay challenged the legality of their detention, alleging that they had never been combatants against the US or engaged in terrorist acts, and that they have never been charged with wrongdoing, permitted to consult counsel or provided access to courts or other tribunals. 

ii) Decision: (Justice Stevens) 
iii) Rule: Non citizens captured on battlefield and detained at gitmo have a right to file a habeas petition
iv) Gitmo under US control
(a) Guantanamo Bay is in every practical respect a US territory, and it is one far removed from hostilities. 

(2) Indefinite detainment
(a) Besides, the detainees at Guantanamo Bay are being held indefinitely, and without benefit of any legal proceeding to determine their status.  Indefinite detention without trial or other proceeding allows frends and foes alike to remain in detention.  It suggests a weaker case of military necessity and much greater alignment with the traditional function of habeas corpus.  Perhaps, where detainees are taken from a zone of hostilities, detention without proceedings or trial would be justified by military necessity for a matter of weeks; but as the period of detention stretches from months to years, the case for continued detention to meet military exigencies becomes weaker.

v) NOTE
(1) Statutory, not const, case – whether fed ct has jd to hear these habeas petitions → ct interprets habeas statute (§2241) to apply to gitmo bc US has control over gitmo

(2) This was a springboard for cases like Hamdan – bc allows the fed ct to have jd over his habeas petition

(3) However, a statutory issue, so Cong could strip JD – which they did in DTA

f) Detainee Treatment Act 
i) In response, Congress passed the Detainee Treatment Act of 2005, which withdrew habeas jurisdiction for petitions filed by aliens detained “by the Department of Defense at Guantanamo Bay Cuba” and “any other action against the US or its agents relating to any aspect of the detention” of aliens there.   (See p.870 for example constitutional claims relating to Guantanamo/ war powers.)
g) Hamdan v. Rumsfeld, 2006

i) Facts: Hamdan, Osama bin Laden's former chauffeur, was captured in Afghanistan and was destined to be tried in military commission.  Relevant LAW: 

(a) AUMF: necessary and appropriate language.
(b) Detainee Treatment Act (DTA): strips habeas over Guantanamo detainees, source of jurisdictional dispute.  Gives detainees appeal in DC Circuit.  But 2 restrictions on appeals – only final decisions on sentences of death or 10+ yrs.  This was passed after Hamdan but Scalia thinks it applies retroactively meaning Hamdan would have to go to DC Circuit.
(c) Law of War: Geneva Conventions (International) and Uniform Code of Military Justice (UCMJ) (domestic)  UCMJ (art. 15 laws of war): acknowledges that military commissions exist, give commission procedures, incorporated into UCMJ and Geneva Conventions – Congress can define laws of war
ii) Question: Was the military commission established to try Hamdan and others for alleged war crimes in the War on Terror authorized by the Congress or the inherent powers of the President? (applying Quirin!!!)

(1) Decision (Stevens): Neither an act of Congress nor the inherent powers of the Executive laid out in the Constitution expressly authorized the sort of military commission at issue in this case.   
(a) Authorized by Congress?  No.
(i) UCMJ limits scope of AUMF: Commander-in-Chief power does not grant the president lawmaking capacity, only to conduct the military campaign.  Constitution says that Congress determines how enemies are tried and punished. Court can’t presume that Congress wanted to undermine UCMJ. (clear statement!)

1. UCMJ Art. 36: No procedural rule the President adopts may be “contrary to or inconsistent with” criminal procedures insofar as HE finds practicable.  Second, the rules adopted must be “uniform insofar AS practicable.” That is, the rules applied to military commission must be the same as those applied to courts-martial unless such uniformity proves impracticable. 

2. Geneva Conventions: The UCMJ also requires that military commissions comport with the laws of war, which include the Geneva Conventions.  Art. 3 of the Geneva Conventions, in turn, requires that people like Hamdan be tried by “regularly constituted courts affording all the judicial guarantees recognizes as indispensable by civilized peoples.” Controversy ensues because Art. 3 applies only to “non-international” conflicts.  Majority concluded that by non-international, Geneva Conventions meant a conflict between STATES.  Justice Thomas argues that since there are 2 plausible definitions, court should defer to Executive’s definition. 

(ii) Application of UCMJ art. 36 + Geneva Conventions test: Trial was illegal.  

1. Inadequate procedures: Hamdan’s trial by military commission denied him access to evidence and excluded him from proceedings, evidence is permitted that “would have probative value to a reasonable person”, and there is limited review. The “’practicability’ determination the President made was insufficient to justify variances from the procedures governing courts-martial.
2. Crime charged (conspirac) not recognized by laws of war: Hamdan was not appropriately tried by military commission b/c he was charged w/ conspiracy which is not recognized by laws of war (contrast w/ Quirin where Ds actions were clearly violations of laws of war). 

(b) Inherent powers of the President? No.
(i) (Strong presumption) Military commissions must be authorized by statute.  Hamdan goes farther than Hamdi in this regard, because O’Connor in Hamdi says that there is no need to discuss inherent powers of Executive in light of AUMF.)

(2) Concurrence (Kennedy): Emphasizes separation of powers.  Military capture must be separate from adjudication.  Congress is more accountable to the public than either of the other branches, it is institutionally constituted to make judgments that the Executive and Judiciary are not. 

(3) Dissent (Scalia):  NO JURISDICTION TO HEAR THIS CASE. Argues that the DTA stripped the court of its jurisdiction here, so it should not be hearing Hamdan at all. 

(4) Dissent (Thomas): Thomas says the AUMF authorizes Military Commissions  = category 1 of Youngstown

iii) Hamdan Analysis

(1) Democracy forcing decision: (p.112 supp)  The Court did not tell Bush that he could under no circumstances create military tribunals with limited procedural guarantees. 
(a) If Congress decides to alter the UCMJ to override the Geneva Conventions, the President can have military tribunals with whatever procedures he likes. To do that, however, would require congress publicly decide either 1) that it no longer wants to abide by the principle of uniformity in the UCMJ, 2) that it no longer would require that military commissions abide by the laws of war or finally 3) that Congress no longer considered the Geneva Conventions binding on the US. 

(b) Advantages of this approach

(i) By forcing the President to ask for authorization, the Court insists that both branches agree with what the President wants to do. 

(ii) Second, it requires the President to ask for authority when passions have cooled, as opposed to right after 9/11, when Congress would likely have given him almost anything he wanted. 

(iii)  Third, it gives Congress an opportunity to an excuse for oversight.  Thus, nothing in Hamdan means that the President is constitutionally forbidden from doing what he wants to do. What the Court has done, rather, is use the democratic process as a lever to discipline and constrain the President’s unilateral decision-making and possible overreaching, recognizing that the President can still do what he likes if he can get Congress to go along.

(2) Youngston TEST: According to Justice Kennedy and Stevens, Hamdan was in category 3 of Justice Jackson’s Youngston opinion, where the President’s power is at its lowest ebb. The President may only act if it has residual power – but given that the Congress has spoken directly to issue at hand through the UMCJ, the President does not have the inherent authority to establish tribunals.  

iv) Hamdan protects separation of powers and constrains presidential actions (p.110 supp) Judiciary v. Executive v. Congress

(a) When the court insists that the President is bound by the laws of war because these are incorporated into Article 21 of the UCMJ, it is also saying that Congress has the right to conform the President’s conduct to the requirements of the UCMJ, notwithstanding the President’s Art. II powers as Commander-in-Chief.  When the Court interprets section 36(b) of the UCMJ to require uniformity between courts-martial and military commissions unless the President demonstrates that this would be impractical, it is also saying that it will not automatically accept any reasons the President gives; and therefore the courts have the right to subject his decision-making in this area to some degree of judicial scrutiny.  When the Court holds that the Geneva Conventions, as part of the laws of war, are binding on the President, it is asserting that these treaties – and the Court’s interpretation of them – limit the President’s discretion in conducting war, including how he holds, interrogates and treats detainees. Indeed, the key constitutional principle of Hamdan, which is mentioned only in footnote b of Stevens’ opinion, seems to be that the Executive must follow valid laws passed by Congress, even if these laws constrain how he conduct warfare and foreign policy.  

(b) Dissenters would defer to the Executive.  Justice Thomas and the dissenters, by contrast, are concerned that the President will be hamstrung by too many legal restraints and therefore seek to provide statutory constructions that give the President a far wider freedom of action and a much more relaxed degree of judicial scrutiny. In their view, what Presidents need above all in conducting war is flexibility, discretion, and secrecy.  Interpreting laws to create statutory limits policed by the judiciary will hamper effective military decision-making in favor of courts who have very little expertise or understanding of the larger strategic issues. 

h) Military Commissions Act (MCA) of October 17, 2006 (p.113 supp)

i) Act authorizes the President to try “alien unlawful enemy combatants.” It specifically excludes certain procedures in the UCMJ from applying to the new tribunals, including provisions concerning speedy trial, rights against self-incrimination and procedures for pretrial investigation. It also provides that rulings, interpretations and precedents applicable to ordinary military proceedings under the UCMJ will not apply to the new military commissions and vice versa.  3 categories:
(1) EXPLICIT AUHTOIRTY FOR MILITARY COMMISSIONS NOT AUTHORIZED BY UCMJ 
(a) MCA created new tribunals and specified their procedures. Both Congress and the President agreed that the President has authority to create the tribunals and agreed how they should operate.  This would seem to place the constitution of the new tribunals within box one of the Youngston analysis.  If the commissions are otherwise consistent with the separation of powers, the next question would be whether the commissions comport with due process under Hamdi, assuming that detainees at Guantanamo Bay and elsewhere have any due process rights.

(2) A second category of the MCA’s provisions attempts to shape the exercise of judicial review by the federal courts. One section limits the ability of courts to use foreign or international sources of law to interpret grave breaches of Geneva in the War Crimes Act.  Another section of the MCA makes the Geneva Conventions unenforceable in civil and habeas proceedings against the US.  

(3) Finally, section 7 of the MCA strips federal courts of the ability to hear habeas petitions from persons the President determines are lawfully detained as alien enemy combatants.  The Court struck down this feature of the MCA in Boumediene v. Bush. 

i) Rumsfeld v. Padilla, 2004

i) Facts: Padilla was a US citizen detained at O’hare as enemy combatant. He was determined to be an enemy combatant despite not being captured in the battlefield because of his association with Al-Qaeda.  This is alarming because now the Executive can indefinitely lock up anyone who it judges to be an “enemy combatant”; the location of capture is irrelevant. 
ii) Decision: Lower court in South Carolina found for Padilla, so the Government had to either let him go or charge him with a crime. Court of Appeals in 4th Circuit reversed (arguably the most conservative court of appeals in US).  Unclear whether there are others similarly situated as Padilla. 

j) Boumediene v. Bush, 2008

i) Facts: In 2002, Boumediene and five other Algerians were seized by Bosnian police when U.S. intelligence officers suspected their involvement in a plot to attack the U.S. embassy there. The U.S. government classified the men as enemy combatants in the war on terror and detained them at the Guantanamo Bay.   Boumediene filed a petition for a writ of habeas corpus, alleging violations of the Constitution's Due Process Clause, various statutes and treaties, the common law, and international law.   In 2006, Congress passed the Military Commissions Act of 2006 (MCA). The Act eliminates federal courts' jurisdiction to hear habeas applications from detainees who have been designated (according to procedures established in the Detainee Treatment Act of 2005) as enemy combatants. When the case was appealed to the D.C. Circuit for the second time, the detainees argued that the MCA did not apply to their petitions, and that if it did, it was unconstitutional under the Suspension Clause. 

(1) Suspension Clause: "The Privilege of the Writ of Habeas Corpus shall not be suspended, unless when in Cases of Rebellion or Invasion the public Safety may require it."  

(2) The D.C. Circuit ruled in favor of the government. It cited language in the MCA applying the law to "all cases, without exception" that pertain to aspects of detention. One of the purposes of the MCA, according to the Circuit Court, was to overrule the Supreme Court's opinion in Hamdan v. Rumsfeld, which had allowed petitions like Boumediene's to go forward. The D.C. Circuit held that the Suspension Clause only protects the writ of habeas corpus as it existed in 1789, and that the writ would not have been understood in 1789 to apply to an overseas military base leased from a foreign government. Constitutional rights do not apply to aliens outside of the United States, and the leased military base in Cuba does not qualify as inside the geographic borders of the U.S. 

ii) Issues: 
(1) Should the Military Commissions Act of 2006 be interpreted to strip federal courts of jurisdiction over habeas petitions filed by foreign citizens detained at the U.S. Naval Base at Guantanamo Bay, Cuba?  

(2) If so, is the Military Commissions Act of 2006 a violation of the Suspension Clause of the Constitution?  

iii) Decision:  (Kennedy) 

(1) “We hold that the Suspension clause has full effect at Guantanamo Bay.  If the privilege of habeas corpus is to be denied to the detainees, Congress must act in accordance with the requirements of the Suspension Clause.  The MCA does not purport to be a formal suspension of the writ…”

(2) If the MCA is considered valid, its legislative history requires that the detainees' cases be dismissed. However, because the procedures laid out in the Detainee Treatment Act are not adequate substitutes for the habeas writ, the MCA operates as an unconstitutional suspension of that writ. The detainees are not barred from seeking habeas or invoking the Suspension Clause merely because they were designated as enemy combatants or held at Guantanamo Bay.   “The Constitution grants Congress and the President the power to acquire, dispose of and govern territory, not the power to decide when and where its terms apply. Even when the US acts outside its border, its powers are not ‘absolute and unlimited’ but subject to ‘such restrictions as are expressed in the Constitution.’   “It is true that that before today the court has never held that noncitizens detained by our Government in territory over which another country maintains de jure sovereignty have any rights under out Constitution. But the cases before us lack any precise historical parallel. They involve individuals detained by executive order for the duration of a conflict that, if measured from September 11, 2001, is already among the longest wars in US history.”

iv) Dissents:

(1) Roberts

(a) DTA system created the most generous set of procedural protections ever afforded to aliens detained by the US as enemy combatants.  

(b) Court rejects them without bothering to explain what due process rights the detainees possess and how the statute fails to vindicate those rights.

(2) Scalia

1) Both Congress AND the Executive determined that limiting the role of civilian courts in adjudicating whether prisoners captures abroad are properly detained is important to success in the war. 

2) The Judiciary KNOWS LEAST about the national security concerns of all branches of government.  – inflated notion of judicial supremacy
k) WAR POWERS SUMMARY
i) Question left open in Boumediene: Habeas applies to Guantanamo, but doesn’t say what procedures that actually entails.  Presumably procedures should provide people with a meaningful opportunity to challenge the factual basis for a determination of someone as an enemy combatant. The lower courts must now figure out how to handle habeas petitions consistently with Boumediene.  So far, nothing has actually happened, which is good for the government (which fears leaking sensitive information).  As a response to Boumediene, it seems like detainees are being held overseas.  

ii) The elephant in the room identified by Justice O’Connor in Hamdi that is not addressed in any of these cases: when will the War on Terror end?  President can hold detainees in wartime, but perhaps this war is of an entirely different nature.  The Court in Hamdi recognized (in Part I of opinion) that given the war on terror’s “broad and malleable” nature, his detention could potentially last his whole life, and that the AUMF did not authorize the President to detain people indefinitely.  And yet it ultimately says that while the US is still in Afghanistan in active combat, detentions like Hamdi’s are a lawful exercise of the President’s use of “necessary and appropriate force.

iii) Boumediene suggests that the Court is willing to assert itself even in the face of clear Congressional action.    KEY:  Remember, however, that Boumediene only overturned part of MCA applying retroactively = a very limited holding. Overall, the government still won.  
iv) Hamdi didn’t say anything about the rights of non-US citizens detained abroad.  Also, the opinion does not necessarily create an incentive for the government to detain enemy combatants abroad because it does concede various procedural changes (hearsay evidence, etc.).
3) Executive War Powers III
a) Torture and Presidential Power

i) Congress ratified the UN Convention Against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment

ii) Torture by public officials in the U.S. isalready prohibited by the DPC and the 8th amend’s prohibition on cruel and unusual punishment.

iii) Memo by President office of legal counsel re compliance with anti-torture statute (2002)

(1) Cong passed Torture Victims Protection Act to comply with Geneva Convention re torture

(a) Provisions:

(i) torture = inflicting pain that is tantamount to organ failure or death

(ii) Mental pain or suffering, in order for it to be torture, must last for months or years

(iii) Certain acts that do not produce required level of pain, do not qualify as torture

1. Ie sensory deprivation

(iv) Claim that torture convention supports this narrow interpretation of what amounts to torture

(b) Part 5 – The enforcement of Congress’s torture convention or international law would be unconstitutional infringement upon Pres’s power in war – violation of C-in-C power.  
(i) Const avoidance canon

(ii) War on terrorism is special – intell gathering is particularly impt

1. Structural arg – prez has this power

2. Prudential arg – prez most effective to deal w war on terror

(c) Do these args survive Hamdan?

(i) No, bc Hamdan says that Cong gets to determine interrogation techniques

1. Against – Cong interfering w actual fighting of war, which is exclusive prez power

2. For – Cong has power to make rules re captures on land and water; these actions are not in theater of war; Cong in better position to evaluate torture

(d) Where there is a dire emergency, then prez would have unfettered right to use torture

iv) Question:  Does Congress have the authority to limit the President’s use of torture? By the time of Hamdi, Hamdan and Boumediene, the Supreme Court indirectly rejects “inherent” Executive power theory.
b) Domestic Surveillance

i) Post 9/11, Bush authorized new secret surveillance program operated by the NSA which intercepted communications involving US citizens and other persons residing in US w/o warrants or court orders but there was review of NSA activity every 45 days.  

ii) This arguably ran contrary to FISA, which regulates electronic surveillance w/in the US for foreign intelligence purposes (passed after Nixon domestic surveillance scandal).  FISA grants electronic foreign surveillance of persons w/in the US only upon warrants issued by a court and allows for warrantless surveillance for first 15 days following declaration of war.
(1) Argue in favor: 

(a) AUMF
(i) The AUMF overruled FISA (Pres can use all necessary and appropriate force against al Qaeda and associated orgs); see Thomas arg in Hamdan (AUMF trumps UCMJ).
(ii) The AUMF is consistent with FISA.  Whenever possible, statutes that seem to conflict should be read together in a way that harmonizes them and avoids unnecessary constitutional conflicts.  The best interpretation here then is that AUMF provides statutory authorization for going outside of the ordinary requirements of FISA. 

(b) Notwithstanding FISA, Pres’s inherent authority to conduct foreign intelligence in time of war gives him constitutional authority and makes the program legal.

(2) Against:  

(a) FISA is very specific (cf general provisions of UCMJ)

(b) Bush is in category 3 of Youngston, where Congress has spoken and the Executive’s action contravenes a statute. 

(c) Hamdan – you need cong auth for some prez war acts (trying detainees is just as central war power as surveillance!)

(d) Framer’s intent – checks on exec power
c) Presidential Signing Statements

(1) Purposes:

(a) Celebratory or offer political rhetoric explaining how the bill would help various causes or favored constituencies

(b) Signal how Pres intends to interpret and implement the statute in practice

(c) Pres’s statement that a feature of the bill is unconstitutional or has potentially unconstitutional applications

(d) constitutional signing statement: Pres announces that he will not enforce the purportedly unconstitutional elements of a law or will enforce them only in limited ways to avoid constitutionality problems

(2) arguments that signing statements pose no constitutional difficulties:

(a) not binding on judiciary, courts can make their own decisions

(b) Pres heads co-equal branch and is sworn to uphold const – has right and duty to refuse to execute laws he believes are unconstitutional

(c) SSs inform members of the exec branch what Pres’s positions are so as to ensure consistent application and enforcement of law

(d) SSs are not unconst grab of power from Cong b/c Cong has no power to pass unconst laws in the first place – Pres has duty to follow const, not Cong

(e) Arguments that signing statements are problematic constitutionally:

(f) allow Pres to cherry-pick parts of bill to enforce or unilaterally redefine meaning of legislation in ways that they could not achieve through regular political process

(g) when SSs become regular practice it represents a deliberate attempt to shift power from Cong to Pres

(h) Pres’s interpretations can be idiosyncratic, may use SS to avoid political accountability

(i) SSs are often vague – problem of accountability and oversight

SSs enable Pres to direct his subordinates to refuse to enforce federal law routinely and w/o any consequences – Cong has no way to investigate abuses or push back at exec over-reaching.

(j) PART II:  THE 14TH AMENDMENT, EQUALITY AND LIBERTY

EQUAL PROTECTION I: SLAVERY AND RECONSTRUCTION

1) Passing laws under Section 5 of the 14th Amendment: Enforcement clause

a) Enforcement of Equal Protection and Due Process: Section 5 of the 14th Amendment allows Congress to “enforce, by appropriate legislation, the provisions” of section 1. 
i) REMEDIAL: It is a remedial power so a violation by the STATE must be shown.  (Civil Rights Cases, Shelley Kramer, Morrison)
ii) PREVENTIVE: Congress can only act prophylactically if the statutory right is congruent with a judicially recognized constitutional right and proportional in terms of the remedy it provides. (City of Rome, Boerne v. Flores) In other words, Congress’s remedy must be both congruent and proportional to preventing a HARM that Congress has already associated with a constitutional right deserving of protection.   

2) Slavery and the Constitution

a) Dred Scott v. Sandford, 1857

i) Facts: Dred Scott was slave whose master had brought him into Illinois, a free state, and later into an area of the Louisiana Territory, where slavery was forbidden by the Missouri Compromise of 1820.  Scott sued unsuccessfully in the Missouri courts for his freedom, claiming that his residence in free territory made him a free man. Scott then brought a new suit in federal court under diversity jurisdiction. 

ii) Dred Scott was not a citizen under the State or Constitution so he could not bring a diversity claim in federal court. 

iii) Decision (Taney): First, under Articles III and IV, only citizens of the United States can be citizens of a state. (Art. 4: a citizen of one state is also a citizen of the “several states”)  Second, no American American former slaves have ever been citizens of the U.S. for Article III purposes.  Therefore Scott was not a citizen of either a state or the U.S. and could not bring a diversity claim in federal court. 

(1) “Dred Scott was not a citizen of Missouri within the meaning of the Constitution of the United States, and not entitled as such to in its courts… 

(a) Original intent of the framers and “we the people” was NOT to emancipate slaves: Jefferson himself was a slave-owner, slavery died out in the North because it was no longer economically viable, not as a result of a recognition of racial equality, etc.  Besides, the North continued to impose key disabilities upon African Americans.  “What the construction [of the Constitution] was at the time, we think can hardly admit of doubt. We have the language of the Declaration of Independence and of the Articles of Confederation, in addition to the plain words of the Constitution itself; we have the legislation of the different States, before, about the time and since, the Constitution was adopted; we have the legislation of Congress, from the time of its adoption to a recent period; and we have the constant and uniform action of the Executive Department, all concurring together, and leading to the same result.  And if anything in relation to the construction of the Constitution can be regarded as settled, it is that which we now give to the word “citizen” and the word “people”.

(b) Implication: The larger implication is that Art. 4, section 2, “privileges and immunities of the several states” did not apply to blacks. Blacks could be denied rights to property, employment, etc.  After Dred Scott, for example, South Carolina could prevent black sailors from entering the state at the ports.  States can legally ban movement of free blacks.

(2) Missouri Compromise is unconstitutional. (DICTA) Whether or not Scott became free from traveling into free state is irrelevant b/c the Act that made the state free is unconstitutional. 

(a) The 5th Amendment says that people cannot be denied of life, liberty or property without due process of law. Owners must be able to take their property (slaves) into free territory, otherwise they are deprived of their property interests.  Congress cannot prohibit people from owning a certain type of property. 

(b) Compromise deprives slave owners of property w/o due process.   Why is Missouri Compromise NOT due process of law??  There are certain liberty interests that so fundamental that they cannot be denied by the Legislature, no matter how much process is afforded.  North was limited in ability to bar slavery in its own territory. 

(c) First time since Marbury v. Madison that the Supreme Court struck down an controversial Act of Congress!

iv) Critique of Taney’s Dred Scott decision
(1) From an originalist perspective, it is at least debatable whether the framers meant to deny blacks US citizenship, for there were free blacks when the Constitution was drafted. (seems like Taney is cherry picking)

(2) Against originalism: There is often  a disconnect between what the constitution requires and what JUSTICE requires, because the constitution was a compromise and compromises are not necessarily JUST.
(3) First time court struck down a congressional statute since Marbury – 50 years!!!! Tany’s court did not have the institutional competence to reject Missouri compromise – counter-majoritarian.  After all, here the court reversed an action that cong had already taken (as opposed to something that is merely in progress – ie bush v gore).  Judges should not intrude in the democratic process.

(4) Seemingly political decision could harm the integrity and legitimacy of the ct

(5) Constitution was meant to adapt with changing times, to be an organic document (Holmes). 

(6) Read the const to be the best const that it can be (Frederick Douglas)

b) Prigg v. Pennsylvania: Question was whether Fugitive Slave Clause was self executing.  Justice Story decides that states can’t create legal obstacles to slave-owners recovering their slaves. 
c) Theory of interpretation of Frederick Douglas 

i) Strict textualist, very formal view of legal authority, even if we had legislative history of constitution (the Constitutional Convention was secret), it wouldn’t matter if the substance was not ultimately included in the Constitution.  
ii) Where law is susceptible to 2 meanings, one making it accomplish innocent purpose and the other a wicked purpose, we must in all cases adopt that which makes it accomplish an innocent purpose.  Law is inherently good and moral, so if you want to interpret a law as leading to wicked, immoral purposes or absurd results, then you need a clear statement of ‘wickedness.” 
(a) Critique of Douglas’s clear statement of wickedness rule: assumes that there is a widely accepted and uncontroversial understanding of evil v. good.   
iii) On its face, the constitution does not support a pro-slavery interpretation

(1) Article 1, section 2: 3/5 compromise said that slaves only count for 3/5 of a person for purposes of determining power of states in Congress. (arguably, this clause created an incentive for Southerners to free their slaves so to increase their states’ power) 

(2) Art. 1, section 9: Slave trade is abolished in 1808

(3) Art. 4, section 2: Fugitive Slave Clause

(4) Art. 1, section 8: Insurrections (indirect provision)

3) Adoption of the Fourteenth Amendment

a) History of the Adoption: Reconstruction  

(1) Presidential reconstruction phase 1865-67
(i) Andrew Johnson from Tennessee took over after Lincoln’s assassination and proceeded to confer amnesty and pardon upon all former Confederates.  He also appointed governors to Southern states so they could amend their constitutions and reconstitute themselves.

1. Conferred amnesty on states that pledged loyalty to union 

2. Unraveled quickly b/c didn’t show desire to free slaves 

(2) Congressional reconstruction phase 1867-1875
(i) Congress took control over reconstruction 

(ii) Divided south into 5 military districts and laid out certain steps they had to take to rejoin union (including ratification of 14A). 

b) Civil Rights Act of 1866

i) The Republican-dominated United States Congress passed the Civil Rights Act as a counterattack against the Black Codes in the southern United States, which had been recently enacted by all former slave states following the passage of the Thirteenth Amendment to the United States Constitution. 

ii) Included in the Civil Rights Act were the rights to: make contracts, sue, bear witness in court and own private property. The act declared that "all persons born in the United States not subject to any foreign power, excluding Indians not taxed," were citizens of the United States. (Dred Scott overruled!!) Such citizens were "of every race and color" and "without regard to any previous condition of slavery or involuntary servitude." As citizens they could make and enforce contracts, sue and be sued, give evidence in court, and inherit, purchase, lease, sell, hold, and convey real estate and personal property.

iii) Tripartite view of rights
(1) Civil rights – Right to K, right to sue, right to own property

(2) NOT Political rights – right to vote

(3) NOT Social rights – right to education or integrated places 

iv) President Andrew Johnson vetoed the bill, saying that blacks were not qualified for United States citizenship and that the bill would "operate in favor of the colored and against the white race."  The Republicans in congress overrode the presidential veto on April 9, 1866. 

c) The Amendments

i) KEY: Reflect a new understanding that States are threats to individual liberties (unlike Framers’ view that federal govt was biggest threat)
ii) Thirteenth Amendment (January 31, 1865)

(1) “Neither slavery nor involuntary servitude, except as a punishment for crime whereof the party shall have been duly convicted, shall exist within the United States, or any place subject to their jurisdiction.”

(2) Prohibits slavery and all involuntary servitude. Makes it clear that Congress has power to abolish slavery and to enforce it. 

(3) Only provision in Constitution that addresses state AND private actors.

iii) Fourteenth Amendment (ratified on July 9, 1868)
(1) Declares that no state shall make or enforce any law that abridges the privileges and immunities of citizens of the US.  No state shall deny to any person of life, liberty or property without due process of law, nor deny to any person within its jurisdiction the equal protection of the laws. 

(i) Everyone is a citizen (overrules Dred Scott);

(ii) Bars states from passing any laws that abridge the privileges and immunities of citizens of the United States; 

(iii) No state can deny any person life, liberty, or property w/o due process of law – brings 5th Amendment to states; 

(iv) Nor deny any person equal protection of the laws.  

(v) Congress has the power to enforce these individual rights against the states.  (14th Amendment was generally understood as changing the balance of power in the US, giving the federal government new and broad powers to oversee states in the name of individual rights.) 

iv) Fifteenth Amendment (ratified on February 3, 1870)

(1) People shall not be denied the right to vote based on race and Congress can enforce this article by legislation.

v) 14th Amendment QUESTIONS

(1) How was the 14th Amendment different from the Civil Rights Act?  

(a) Radical Republican Thaddeus Stevens said that laws like the Civil Rights Act can be REPEALED.  

(b) “Privileges and immunities” language is much more broad than Civil Rights Act – assumption was that the broad language was strictly limited to the enumerations of the Civil Rights Act.

(2) Is the 14th Amendment legally legitimate?  (Art. 5 says Amendments need the support of 2/3 of both houses and ratification by 3/4 states)

(a) Congress rejected the legitimacy of the white-only legislatures that named Southern senators (relying on Art. 1, section 5 of the Constitution on qualifications of reps), so the 14th Amendment was proposed to Congress minus Democratic opposition from the former Confederate States.   

(b) Congressional Phase of Reconstruction: Congress passed the 2 Reconstruction Acts in 1867 over Johnson’s veto.  The defeated Confederate States were occupied by the US military, federal military civilian authorities supervised new constitutional conventions for new state governments, and reps of the new states were only allowed admission to the House and Senate IF THEY RATIFIED THE 14th AMENDMENT. 

(c) Argument for illegality
(i) Art. 4, section 4: US shall guarantee to every State in this Union a Republican Form of Government…  Southern states did not have repub govt bc they did not allow blacks to vote.  To be republican, majority of state must vote in election – excludes northern states that denied votes, condemns southern states like NC that were majority black

(ii) Answer: to have a true Republican government, women and other groups would have had to have the right to political participation from the start.

(d) Arguments for legality:

(e) Southern states tried to leave the Union and therefore forfeited their right to representation in Congress until they were brought back in on proper terms. “Southern exclusion was a necessary political condition for the Republicans to gain the 2/3 vote required by Art. 5 for the proposal of a constitutional amendment.”

(f) Southern states were in the grasp of war until they accepted the North’s demands and therefore the North had the right to do whatever it wanted to them.  ACT OF RAW MILITARY AND POLITICAL POWER. 

(g) The 14th Amendment is so central to our Nation’s sense of itself and its guarantees of justice, civil rights, and civil liberties that it must be accepted as legitimate even if there is no textual or procedural justification for it.  

4) Early Interpretation of the Fourteenth Amendment

a) The Fourteenth Amendment Limited  

i) Central purpose of 13th, 14th and 15th amendments was to help provide what Lincoln might have termed “a new birth of freedom” for the recently emancipated slaves.

ii) 13th and 14th amends should be understood in the context of “free labor” ideology of the Republican Party – although races might not be fully equal in all respects, every human being had a natural right to pursue his trade and reap the fruits of his labor (Rogers Smith)

b) The Slaughterhouse Cases, 1873

i) Facts: Louisiana conferred by statute a monopoly in the slaughterhouse business on a certain slaughterhouse on public health and state police power grounds.  Competing slaughterhouses challenged this statute as a violation of the Constitution for:

(1) Creating an involuntary servitude forbidden by the 13th amendment;

(2) Abridging the rights to own/use property and labor freely, which the plaintiffs contended was a right guaranteed by the Privileges and Immunities Clause of the 14th Amendment.  

(3) Denying the plaintiffs the equal protection of the laws (14th amendment) = Crescent City got better protection of laws! Also butchers were forced into a particular location, whereas other people in similar professions have no such limitations

ii) Decision: No.

(1) 13th amendment OR 14th amendment equal protection of the laws? NO! 
(a) The purpose of the 13th, 14th and 15th amendments were to ensure the freedom of the slave race, the security and firm establishment of that freedom.  

(2) Privileges and Immunities? NO
(a) Bifurcated citizenship: 2 different kinds of citizenship!! “No State shall make or enforce any law which shall abridge the privileges or immunities of citizens of the United States.”  Clause was NOT intended to protect citizens of a state against the legislative power of his own state!!!!  The privileges and immunities of the 2 types of citizenship are different, and the US Constitution protects only the national privileges.

(b) Federalism: It was not the purpose of the 13th, 14th and 15th to transfer the security and protection of all the civil rights from the states to the federal government. Where is it declared that Congress shall have the power to enforce the 14th Amendment, it was not intended to bring within the power of Congress the entire domain of civil rights heretofore belonging exclusively to the States.   Certain federally guaranteed rights do exist, but, by and large, the extent to which individual freedoms and rights have been granted is a matter of STATE prerogative, and the Court is not inclined to hold that the amendment alters that. 

(3) Privileges and immunities clause has no substantive content.  Today the only protection afforded under the P+I clause include protection on the high seas, habeas corpus and ports…
c) Strauder v. West Virginia, 1880 

i) Facts: Strauder, a black man, was convicted of murder in West Virginia in 1874.  Strauder argued that at the trial he was denied rights to which he was entitled under the Constitution because under state law blacks were ineligible to serve on the grand or petit grand jury.  

ii) Decision: A state may not prevent persons of color from serving on juries. The 14th Amendment is one of a series of constitutional provisions having a common purpose: namely, securing to a race recently emancipated all the civil rights that whites enjoy. Strauder established the right to a jury selected from a POOL of community members without distinction to race.  (not a right to a jury including African Americans necessarily). 

iii) Dissent: Majority is confusing civil and political rights.  15th amendment protects right to vote but says nothing about jury service.  It is wrong to assume that white juries cannot give fair verdicts to African Americans – that would means that women and even aliens have to be on juries as well lest they necessarily be treated unjustly. 

d) The Civil Rights Cases, 1883
i) Facts: Congress passed the federal Civil Rights Act prohibiting private citizens from excluding other citizens from inns, public transportation, and places of amusement based on race. The Act was passed under the authority of the 13th and 14th Amendments.   

ii) Issue: Was the 1875 Civil Rights Act constitutional?

iii) Decision: NO.  Congress exceeded its authority under these amendments in its 1875 legislation.  

(1) RATIONALE: 10th Amendment – federalism!!  Powers not delegated to the US by the Constitution nor prohibited to the States are reserved to the States or to the People.  Civil rights guaranteed by the Constitution cannot be impaired by the wrongful acts of individuals unless such acts are sanctioned or authorized by the state.  Accordingly, Congress may not prohibit private discrimination under the 13th and 14th Amendments. 
(a) Proposition 1: 14th Amendment does not empower Congress to forbid discrimination by private persons.  14th Amendment does not prevent private discrimination, as distinguished from discrimination imposed or supported by the state.  The 14th Amendment only such action as may fairly be said to be that of the States. 

(i) The 14th Amendment provides that no STATE shall deprive a person of equal protection or due process.  It does not, by its terms, purport to affect private citizens’ actions. While Congress does have the power to enforce the Amendment through appropriate legislation, such legislation cannot go so far as to turn an Amendment that limits states’ rights into one that affects private parties.    The Civil Rights Act is not corrective legislation; it is primary and direct; it takes immediate and absolute possession of the subject of the right admission to inns, public places, etc.

(b) Proposition 2: 13th Amendment does not prohibit or empower Congress to prohibit most racially discriminatory practices other than involuntary servitude. 

(i) The 13th Amendment, by prohibiting slaveholding, does regulate private citizens.  It is assumed that Congress has the power to pass all laws necessary and proper for abolishing all badges and incidents of slavery in the US. However, racial segregation is not a “badge of slavery” sufficient to bring the 13th Amendment into operation. Refusing accommodation has nothing to do with slavery, and if that is violative of anyone’s rights, their redress should be sought under the laws of the STATE.

iv) Dissent (Justice Harlan): This holding violates the substance and spirit of the 13th and 14th Amendments. Discrimination practices by corporations and individuals in the exercise of their public or quasi-public functions is a badge of servitude that Congress can prevent under the 13th and 14th Amendments.  

v) Implication – STATE ACTION REQ: Congress cannot act preemptively.  There is no evidence that the state is abetting private discrimination, and Congress cannot assume that the state will condone such private discrimination.    Congress can only act when the state actively abridges federal law. 
(1) Broad and narrow reading of fed govt power to regulate under 14th amend:

(a) Broad: if states facilitate private discrim, cong might be able to step in to act (concept of shielding)

(b) Narrow: prohibits cong from acting unless cong can id state facilitation or state failure to act to prevent discrimination (not here re discrim in hotels, restaurants)

e) Shelley v. Kraemer, 1948
i) Facts: Law prohibiting whites to sell homes to blacks in the neighborhood. Didn’t appear to be state action but the contracts were enforced by the state and by courts.
ii) Decision:  Court is an organ of the state so when it enforces a race based covenant that qualifies as state action. 

iii) “State action” doctrine: the 14th Amendment reaches “only such action as may fairly be said to be that of the States.”   The state action doctrine remains articulated today, but the notion of what may be fairly attributable to states has EXPANDED greatly, beyond Courts enforcing private contract, to include: Exec official taking affirmative action, practices states have that aren’t necessarily laws, etc.

(1) The Enforcement Clause, did not authorize Congress to pass “general legislation upon the rights of the citizen, but corrective legislation; that is, such as may be necessary and proper for counteracting such laws as the States may adopt or enforce, and which, by the amendment, they are prohibited from making or enforcing.” The power to “legislate generally upon” life, liberty and property, as opposed to the “power to provides modes of redress” against offensive state action, was “repugnant” to the Constitution.
f) Deshaney v Winnebago Cty Serviecs, 1989

i) Facts: 14th amend due process clm on grounds that state failed to protect child from abuse of his father State takes kid from dad, then returns, kid beaten into coma, due process claim (life)?  State itself did not perpetrate the harm (life), but state may have facilitated that private actor in violating the due process rts and may be liable  If state set up stds for what was adequate protection of the child, and then state violated its own stds in returning the kid to dad, then this is state action!

ii) Decision: SC rejects this theory.  State not culpable.
(1) State action vs omissions distinction: state actions are cognizable by 14th amend; omission by state is not under 14th
(2)  If the ct were to label state omissions as culpable state actions, then the ct is making policy re child welfare for the state – inst competence issue
(3) Ct has relied on this line to avoid excessive federal interference with state decisions
g) 13th Amend and Private Action
i) 13th applies to private conduct
ii) Arg – refusing to allow someone to stay at your hotel, restaurant, et al – a badge of slavery, a step on the way to re-institution of slavery → so cong should be able to reg

(1) But – diff bwn actual slavery and social discrimination → this reading would apply to discrim by every private association
(2) Harlan – at some point freedman need to stand on their own feet, cannot be special favorites of law forever
EQUAL PROTECTION II: FROM PLESSY TO BROWN 

1) Separate but Equal

a) Plessy v. Ferguson, 1896

i) Facts: Plessy, who was 7/8 white, was denied a seat in an all-white railroad car in Louisiana.  Plessy claimed that segregation violated the 13th and 14th Amendments. 
ii) Issue: May the state segregate the races in “separate but equal” facilities or accommodations?

iii) Decision: (Justice Brown) YES.  Louisiana’s law is a valid exercise of the state’s police power.  

(1) 13th amendment: separate but equal is not a badge of slavery.  Louisiana’s separate but equal statute merely implies a legal distinction between the white and colored races, but has no tendency to destroy the legal equality of the 2 races or to re-establish slavery. The enforced separation of the races is not a badge of servitude or inferiority, regardless of how Plessy and other blacks deem to treat it.

(2) 14th amendment: social v. political equality – The social sphere is immune from equal protection claims.  The 14th amendment was “undoubtedly” meant to enforce the absolute legal equality of the 2 races before the law, but it could not have been intended to abolish all distinctions based on race or enforce SOCIAL (as opposed to political) equality.   IF ONE RACE BE INFERIOR TO THE OTHER SOCIALLY, THE CONSTITUTION OF THE US CANNOT PUT THEM UPON THE SAME PLANE.  The KEY question in evaluating whether a law conflicts with the 14th Amendment is whether it was enacted in good faith for the promotion of a public good, and not for the annoyance or oppression of a particular class.

(a) “Reasonableness” test: Where there has been the established custom, usage, or tradition in the state, it may continue to require such segregation as is reasonable to preserve order and the public peace. 

(b) Rebuttal: Can’t law be a tool for change?  Plessy argued that social prejudices can be overcome by legislation, and that equal rights cannot be secured to the negro except by an enforced commingling of the two races.  

iv) Dissent: (Justice Harlan) 

(1) Freedom argument: The statute interferes with the personal freedom of individuals to freely associate with others.  If a white man and a black man choose to occupy the same public conveyance on a public highway it is their right to do so, and no government can prevent it without infringing the personal liberty of each.  Law precludes people from making private choices.  Harlan doesn’t want law to draw distinctions among spheres. 

(2) The Constitution is color-blind.  All citizens should and must be treated alike.  Blacks are not subordinate or inferior things. They are citizens and are entitled to all the privileges which this entails.  Enforced separation is an impermissible burden on these privileges and freedoms..

(3) Reasonableness test: Courts should not be judging whether a law is “reasonable”, i.e. sound public policy.  Not their role. 

(4) 13th amendment: The arbitrary separation of citizens, on the basis of race IS A BADGE OF SERVITUDE inconsistent with the civil freedom and equality before the law in the US Constitution. 

(a) NOTE: Harlan didn’t believe the races were socially equal, only that the 13th and 14th amendments intended to prevent the imposition of burdens or disabilities that constitute badges of slavery or servitude.  In fact, Harlan signed on to majority opinion in the Pace case, which upheld a state law prohibiting interracial marriage.  While  Harlan doesn’t accept the social sphere construct of Plessy, he doesn’t envision a totally integrated society either. 
2) TEETH for separate but equal

a) Mccabe v Atchinson, 1914

i) Seg rrs need to provide sleeping and eating cars for blacks as well as white, even though there are few black passengers; Teeth for sep but equal

b) Buchanan v Wardley, 1917

i) statute that prohibits blacks from occupying home in block where majority of houses are owned  by whites → struck down as violation of 14th amend

ii) Distinguish plessy – bc plessy still had op to ride train; whereas here not allowed to move into the neighborhood at all

c) Sweatt v. Painter, 1950

i) Facts: A rough shod law “university” was set up within University of Texas for a black student.  The NAACP emphasized the idea that separate is NOT equal and that integration was required.  

ii) Decision: Court decided that a hastily established law school for black students could not provide an equal education.  Why? 

(1) No amount of equal resources would change the fact that UT is UT, with its prestige, history, professors, network of alumni, etc.   These intangible benefits are impossible to replicate.

(2) Black students will not be prepared to be part of the legal community unless they can interact with white students in law school.  Their legal education will necessarily be sub par if they don’t have access to the majority of other law students and lawyers. 

d) McLaurin v. Oklahoma State Regents, 1950
i) Decision: Court held that black students could not be required to sit in separate sections of the classroom, library, and cafeteria.  “Restrictions impair and inhibit petitioner’s ability to study, to engage in discussions and exchange views with other students, and in general, to learn his profession.” Equality must be meaningful. 

3) Brown v. Board of Education

a) Several underlying forces that made Brown a realistic judicial possibility in 1954 (Karlman):

i) WWII

ii) Ideological revulsion against Nazi fascism

iii) Growing political empowerment of the Northern blacks

iv) Increasing economic and social integration of the nation

v) Changing southern racial attitudes

vi) Truman’s decision to desegregate armed forces 

vii) Desegregation was concern for state department: segregation interfered w/ foreign policy.

b) Brown v. Board of Education, 1954

i) Facts: African Americans were denied admission to schools attended by white children under laws requiring or permitting segregation according to race.  This segregation was alleged to deprive the plaintiffs of the equal protection of the laws under the 14th Amendment. Plaintiffs argued that segregated public schools were not “equal” and could not be made “equal” and therefore they were deprived of the equal protection of the laws. 

ii) Question: Does segregation of children in public schools solely on the basis of race, even though the physical facilities and other “tangible” factors may be equal, deprive the children of the minority group of equal educational opportunities?

iii) Decision: Yes. 

(1) BROWN I holding: “Separate but equal” educational facilities are inherently unequal.  SEGREGATION IS A DENIAL OF THE EQUAL PROTECTION OF THE LAWS.

(a) It is impossible to determine conclusively what the views of the proponents of the 14th Amendment were regarding segregation.  The most avid proponents of the post-War Amendments undoubtedly intended them to remove all legal distinctions among “all persons born or naturalized in the United States.”  Their opponents, just as certainly, were antagonistic to both the letter and the spirit of the Amendments and wished them to have the most limited effect. What others in Congress and the state legislatures had in mind cannot be determined with any degree of certainty. Besides, changed circumstances have rendered the history inadequate to tell us how the relevant constitutional text and principles should apply.
(b) In the field of public education the doctrine of “separate but equal” has no place. Separate educational facilities are inherently unequal.  Therefore, we hold that the plaintiffs and others similarly situated for whom the actions have been brought are, by reason of the segregation complained of, deprived of the equal protection of the laws guaranteed by the 14th Amendment. 

(c) Why? Education is the foundation of good citizenship.  It is a principal instrument in awakening the child to cultural values, in preparing him for later professional training, and helping him adjust normally to his environment.  Separating children in school according to race generates a feeling of inferiority as to black children’s status in the community that may affect their hearts and minds in a way unlikely ever to be undone. (footnote to study)

(i) Brown Famous Footnote: Study in footnote found that black kids were more likely to choose white doll, suggesting that even at a young age, black kids are internalizing stigma resulting from segregation.  But should the court rely on psychological studies at all? Isn’t fact-finding the proper role of the legislature?

(2) Brown II holding: Court remanded the case to the lower courts for them to desegregate with “all deliberate speed”.  Schools had to make a prompt and reasonable start towards compliance with Brown I ruling.  This took into account the vast logistical difficulties associated with the integration of school systems.   Also, the case was sent to the local courts for re-argument on the question of appropriate relief. Therefore, the right to be free from segregation was severed from the remedy. The court did not decree immediate admission of plaintiffs to the white schools. 
iv) Dissent (Southern Manifesto):

(1) Signed by almost all Congressmen from Deep South saying that Brown decision was incorrect and an abuse of power by the court.

(a) Judicial restraint;

(b) Adherence to long existing precedents (judicial and non-judicial);

(c) Fidelity to the original understanding; The debate preceding the 14th amend shows there was no intent that it should effect education.

(d) Respect for structural principles of federalism.

c) Interpretations of Brown 

i) All that Brown required was for schools to end policies of de jure segregation.  Justice Thomas makes this argument in Jenkins.  It is the law that imposes the stigma on children.  Separation of races in and of itself does not create stigma.  

ii) Its not enough to abolish legal segregation, you have to make schools integrated.  Government has affirmative obligation to overcome obstacles to segregation. Brown II appears to impose such affirmative obligations.  On the other hand, however, Brown II gives the South a lot of time and flexibility to decide on best strategy.  Southerners considered Brown II a victory because the actual remedies were in the hands of Southern District Courts and Southern school authorities, neither of which were especially disposed to integration.   

(1) Brown is criticized for rejecting history, philosophy and custom in basing its decision in the primacy of the general welfare and for relying more on the social scientists than on legal precedents.

(2) The decision played a role in a social and cultural revolution in U.S.

(3) Rosenberg: But nothing really changed in the south for a long time.  Real change didn’t come until political branches joined the effort and Congress enacted the CRA of 1964 which deprived segregated schools of funds.

d) Bickle (clerk during Brown) → possible to interpret 14th amend in way that allows for flexibility!!
i) 14th amend as compromise: broad language of amendment (concession to radicals) was meant to accommodate evolution
ii) Even if the history was unambig that schools not included → still, this is a const that we are expounding (McCulloch)
iii) Broad lang, intended for expansive interpretation
iv) Key choices by framers in 14th amend:
(1) Changed to equal protection of laws instead of equal protection of life, liberty, and property

(a) Equal protection of laws is more expansive, a deliberate choice

v) Did not explicitly reference race – reflects awareness that it might ultimately apply as a general matter to everyone

vi) No enumeration of rts (suggests intent to expand)

e) The Lawfulness of the Segregation Decisions, Charles Black

i) If the cases outlawing segregation were wrongly decided, then they ought to be overruled.  I think they were rightly decided, by overwhelming weight of reason. 

ii) First, the equal protection clause of the 14th Amendment should be read as saying that the Negro race, as such, is not to be significantly disadvantaged by the laws of the states. Secondly, segregation is a massive intentional disadvantaging of the Negro race, as such, by state law.  

iii) The court had the soundest reasons for judging that segregation violates the 14th Amendment.  The 14th Amendment commands equality, and segregation as we know it is inequality. 

f) Racial Change and the Civil Rights Movement, Klarman

i) Against conventional account of Brown that the case directly stimulated the civil rights movement by 1) raising the expectations of Southern blacks that the SC would protect their rights and 2) making Southerners realize the immorality of segregation (white consciousness raising). 

ii) Thesis
(1) First, from a long-range perspective, racial change in American was inevitable owing to various deep-seated social, political and economic forces.  These impulses for racial change would have undermined Jim Crow regardless of Supreme Court intervention; indeed, the Brown decision was only judicially conceivable in 1954 because the forces for change had been preparing the ground for decades.
(2) Second, the crucial link between Brown and the mid-1960’s civil rights legislation inheres in the decision’s crystallizing effect on southern white resistance to racial change. By propelling southern politics dramatically to the right on racial issues, Brown created a political climate conducive to the brutal suppression of civil rights demonstrations. When such violence occurred and was vividly transmitted through national TV, previously indifferent northern whites were aroused from apathy, leading to demands for national civil rights legislation which the Kennedy and Johnson administrations did not resist.

4) Post-Brown School Desegregation
a) For 10 years, there was only 1 significant desegregation case, Cooper v. Aaron, where the Supreme Court stood up to the South’s foot-dragging and Eisenhower actually sent troops to desegregate school in Little Rock, Arkansas.

b) 2 types of desegregation plans
i) Freedom of choice: More popular school desegregation scheme.  Each child could opt to attend either a formerly white or black school. District was required to furnish transportation to the nearest school of the pupil’s opposite race.  White students rarely chose to attend black identified schools and black students were reluctant to attend white identified schools b/co of harassment and violent retaliation.

ii) Residential schemes: Unitary zoning was not common and where adopted it was implemented on a grade-a-year basis and w/ a provision that pupils could transfer from any school in which their race was in the minority to one in which they would be in the majority.

(1) Gross v. Knoxville Board of Education, 1963: court unanimously held these minority-to-majority transfer provisions unconstitutional on the ground that they were “based solely on racial factors which inevitably lead toward segregation of the students by race.”  Assignment by resident lost what little appeal it had for most districts after this.
c) Civil Rights Act 1964: prohibits segregation and discrimination in public accommodation and prohibits the recipients of federal funds from discrimination (title IV) and gives Dept of Health and Welfare the power of enforcement of Title VI.   In 1972, Congress prohibited the use of federal funds for busing to achieve desegregation. 
d) Supreme Court eventually exhausts de-segregation initiatives because some courts had intervened too much. 

i) Federal government had been running schools for too long – time to turn them back to local control

(1) 1995: goes along with pulling back of fed courts and law makers in state and local gov’t in several other areas.

(2) A lot of state constitutions now have provisions requiring adequate education so people use this to challenge racial inequalities in schools

ii) Today many schools still segregated, voluntary programs by schools are subject to litigation.

e) Green v. New Kent County School Board, 1968 
i) Facts: A school employed the “freedom of choice” scheme, where students could be reassigned to other schools depending on their preferences.
ii) Decision: Dual schools systems MUST become UNITARY; there can be no more racially identifiable schools. Schools cannot not employ a freedom-of-choice plan when its effect is to perpetuate the long-standing tradition of segregation.   “The burden on a school board today is to come forward with a plan that promises realistically to work, and promises realistically to work NOW…  We do not hold that ‘freedom of choice’ can have no place in such a plan.  .” But strategies must be result-oriented! 

iii) Rural vs urban divide: In rural South, it was not administratively difficult to create a unitary system because the population was evenly distributed.  The problem is when there are racially concentrated pockets.  (blacks in inner city, whites in the suburbs).  Today, if private choices lead to segregation (people move to other parts of city), there is almost nothing that courts can do about it.   This is why Rosenberg wrote his book arguing that Brown accomplished almost nothing on the issue of school integration,

iv) 2 views of Green:

(1) Logical extension of Brown: As long as schools are racially identified, blacks will never achieve equality of opportunity.  

(2) Unwarranted: Brown simply said that students cannot be assigned to schools on the basis of race.  Whether a school becomes “racially identified” as black or white doesn’t matter as far as the constitution. 

f) Swann v. Charlotte-Mecklenburg Board of Education, 1971
i) Facts: The district drew wedges out of the city of Charlotte and then used busing to get white kids into center and black kids to outer parts of city.  
ii) Holding 1: In the face of past deliberate segregation of students by race and the failure of school authorities to live up to their “affirmative obligations” to dismantle segregation, courts have broad and flexible powers to remedy segregation and its effects.  However, judicial authority is REMEDIAL, only comes into play when local authorities, whose power is plenary, default.  

iii) Holding 2: There is NO requirement for schools to mirror population’s racial proportions.  No need for racial balancing but there must be a good faith effort to engage in integration.

iv) Holding 3: If there is de facto segregation, court will presume an intent to segregate.  Swann establishes presumption that de facto leads to de jure segregation, AND authorizes district court to order mandatory busing of pupils to school.  

v) Implications: Combination of Swann and Green lead to a fair amount desegregation in the South. 

g) Keyes v. School District No.1, 1973 
i) Facts: Denver didn’t have de jure segregation but in various ways created an essentially segregated educational system.  

ii) Decision: Court establishes a presumption that if there is illegal segregation in one school, same is true for other schools.  Of course the government and school authorities can still disprove such a presumption. “Where school authorities have been found to have practices purposeful segregation in a meaningful or significant segment of a school system, it is fair to require that the school authorities bear the burden of showing that their actions as to other schools within the system were not also motivated by segregative intent.”

iii) Concurrence (Powell) AGREES that the de jure/ de facto distinction should be eliminated.  But contends that the burden on public authorities should be only to show that they have no INTENT to maintain a segregated school system and are trying to operate a truly integrated school system. Powell also argued that busing remedy was appropriate.   (sticking it to the North, where the remedy of busing is most likely to be available)

h) Milliken v. Bradley, 1974 
i) Facts: Detroit, white flight, dist ct orders interdist remedy (busing bwn burbs and city)

ii) Decision: Remedy unconstitutional!
(1) TEST: State or local actor (school district) much have substantially caused segregation in order to justify intrusive desegregation measures. 

(2) Courts can’t do anything in situation where races are geographically separated across school districts.  Final nail in the Court’s remedial role. Allocation for responsibility for segregation must correspond to a governmental decision to segregate schools. Although the city was predominantly black and the suburbs white, there was no substantial evidence of race-dependent action designed to segregate the city’s blacks from the suburbs’ whites. In order for there to be a remedy, it must be shown that racially discriminatory acts on the part of the state or local school districts CAUSED inter-district segregation.
(a) Counterargument: State did act! Both city and suburban school districts are state actors, and besides, the state draws district lines and sets zoning laws, etc.

i) Missouri v. Jenkins, 1995 

i) Facts: After years of litigation, the district court ordered an extensive capital improvements program for Kansas City schools with the goal of improving educational quality and attracting white suburban students (“magnet of magnet schools”).  Program required higher taxes. 

ii) Decision: The goal of attracting white students WAS NOT permissible under Milliken.  A plan that forces districts to adopt expensive programs is overly intrusive.  Court finally pulls itself out of school integration process. Remedies cannot be based on fiction that all instances of segregation are the result of past segregation.
iii) Concurrence (Justice Thomas): Brown didn’t say that “racially isolated” schools were inherently inferior; the harm was tied to DE JURE segregation, not DE FACTO segregation.   Racial isolation is not a harm; state-enforced segregation is.   Court should require proof of all the essential elements of de jure segregation – segregation resulting from intentional state action directed specifically to the racially segregated schools.  Over broad exercise of power by federal courts tramples upon FEDERALISM and separation of powers!  

iv) Analysis/ Impact: 
(1) exhaustion of having the fed cts oversee school → restoration of local control (fits with other actions of court lessening federal intrusion – ie commerce cls)
(2) Integration now pursued in state cts – bc many states have const provision that guarantees adequate education to students (substantive challenge)

EQUAL PROTECTION III: STRICT SCRUTINY AND RACE 

1) Setting the State: Rational Basis Review

a) Black: All laws create some inequality – equal protection does not mean equality.  The question is rather which classifications that create inequality in the law are grounds for discrimination and which aren't?
b) Equal protection of the Laws

(1) Pyramid of equal protection

(2) Most Stringent review for equal protection → legal restrictions that apply on basis of race 

(3) More rational form of review (bottom) – laws that are for public health and safety that draw socioeconomic distinctions 

ii) Economic due process: Rational Basis 

(1) Burden of proof is on the person/group bringing the claim.

iii) Intermediate Scrutiny – GENDER 

iv) Strict Scrutiny – RACE, AA, national security.
c) United States v. Carolene Products Co., 1938

i) Facts: D shipped “Milnut” (milk additive) in violation of the Filled Milk Act. The defendant 1) challenged the validity of the statute on its face, and argued that 2) the prohibition was not extended to oleomargarine or other butter substitutes in which vegetable fats are substituted for butter fat (no equal protection of the laws).

ii) Question: Does the “Filled Milk Act” of Congress prohibiting the shipment in interstate commerce of skimmed milk compounded with any fat other than milk, transcend the power of Congress to regulate interstate commerce or infringe the 5th Amendment?

iii) Decision: NO. 

(1) RATIONAL BASIS TEST: Where legislation is challenged because it appears to discriminate against one group, Congress must only have some plausible explanation for why it passed the law (and this does not even need to be the actual reason for the law).

(a) Why? Deference to Congress:  The Filled Milk Act was adopted by congress after committee hearings, which concluded that the use of filled milk as a substitute for pure milk is generally injurious to health and facilitates fraud on the public.  It is at least debatable whether commerce in filled milk should be left unregulated or in some measure restricted.  That decision IS FOR CONGRESS.
(b) The 5th Amendment has no equal protection clause and even the equal protection clause of the 14th  Amendment does not compel states to prohibit ALL like evils, or none.  A Legislature may hit at any abuse which it has found, even though it has failed to strike at another. 
iv) Criticism of rationality test: (p.517) Given the virtual abdication of judicial review of economic legislation implied by the last part of Stone’s opinion, why should the Court EVER strike down any legislation? Couldn’t almost any piece of legislation pass his watered down test of rationality? 

d) Carolene Products Footnote 4: When can the standard of review be heightened?
i) 1st para: Facial violation of constitution

(1) “Narrower scope for operation of the presumption of constitutionality when legislation appears on its face to be within a specific prohibition of the Constitution”

ii) 2nd para: Protect the political process
(1) “Legislation which restricts those political processes which can ordinarily be expected to bring about repeal of undesirable legislation, is to be subjected to more exacting judicial scrutiny under the general prohibitions of the Fourteenth Amendment than are most other types of legislation.”

(a) Ex: Laws that interfere w the Rt to vote, dissem of info, interfere w pol orgs, prohibition of peaceful assembly → there are the actual processes of democratic govt
iii) Discrete/ insular minorities
(1) “The political process works effectively most of the time; representative democracy can generally be trusted to act in the public interest.  Nevertheless, in a small, selected group of cases, the process malfunctions.  In that marginal set of cases the judiciary properly may subject legislation to a higher level of scrutiny, not because it is authorized to impose its value choices upon the majority, but because the process itself it defective, undemocratic, impure.” Protecting democracy by protecting “discrete and insular” minorities could form a new justification for judicial review of legislation. 

iv) Criticism of democratic judicial review theory
(1) How does one tell when the democratic process is functioning correctly other than by reference to the substantive result it produces? What makes a minority “discrete and insular” and therefore deserving of protection? Shouldn’t courts also protect minorities that are hidden and diffuse and thus unable to form effective lobbies and coalitions? Are there any rights that cannot be justified on the basis of protecting democracy or fair legal process, and if so, are they without constitutional protection? Perhaps more importantly, the theory assumes that juducial review is relatively extraordinary because defects in the democratic process are comparatively rare.  But it the democratic process is skewed because of previous injustices, inequalities of wealth, social stratification, deep-seated prejudices, gerrymandered districts, and bureaucratic obstruction, shouldn’t more situations fall into the world described by the footnotes (judicial scrutiny) rather than the world described by the text (judicial deference)?

(2) Beyond Carolene Products, by Bruce Ackerman 

(a) Perhaps inequalities in WEALTH distort democracy MORE than discrete/insular minorities?  Carolene is UTERRLY WRONG in its diagnosis.  Other things being equal, “discreteness and insularity” will normally be a source of enormous bargaining advantage, not disadvantage, for groups engaged in American politics.  It is groups that are “anonymous and diffuse” which are most at a disadvantage.  Why?

(i) Insularity helps to breed GROUP SOLIDARITY.

(ii) Insularity makes it easier to impose SANCTIONS on FREE-RIDERS

(iii) Insularity makes it CHEAPER to organize group for effective political organization – LOBBYING

(iv) Insularity makes it CHEAPER to select credible political leaders

(v) “Discrete” means that members are marked out in ways that make it relatively easy for others to identify them.  If you a member of discrete group, it is harder to “exit” (i.e. try to avoid a bad situation) so you are MORE likely to complain, i.e. political organize.
(b) EX: Protective tariffs: farm bloc, steel lobby, the auto lobby, etc.  In pluralistic politics, it is precisely the DIFFUSE character of the majority forced to pay the bill for tariffs, agricultural subsidies and the like, that allows strategically located Congressmen to deliver the goods to their local constituents. 

2) Strict Scrutiny and the Problem of Race

a) What is a Race-Dependent Decision?

i) Statute that classifies people by race;

ii) Law that imposes different burdens or benefits to different races (Strauder, Brown, Loving, McLaughlin);

iii) Laws that don’t classify on race but are administered in a race-dependent manner.

b) 2 theories about equal protection clause 
i) EPC enjoins practices of racial classification
(1) Prohibits classifications that are presumed to be invidious by intent
(2) Examines whether statute or other gov’t action involves a facial classification or is covertly intended to classify

ii) EPC enjoins practices of racial subordination
(1) Prohibits gov’t action that helps sustain or reinforce unjust forms of social hierarchy or social subordination
(2) Analysis impact of state action in fostering or reproducing an unjust social structure

c) Strict scrutiny EVOLUTION – Shift to anti-classification rationale (INTENT is what matters)
i) Loving:  Racial classifications must be necessary to the accomplishment of a legitimate 
state objective, independent of the racial discrimination which it was the object of the 14th Amendment to eliminate. 
ii) Today: The law in question must be “narrowly tailored means to a compelling end.”
iii) Rationale: “Smoke out” bias.  We often can’t prove discrimination as a fact, so whenever there is racial classification, one imposes a heightened form of review. 

iv) INTENT requirement 
(1) In order to apply the strict scrutiny standard of judicial review, you have to show that the intent of a statute was to discriminate.  As long as a law is neutral on its face AND is meant to accomplish a legitimate government objective, it is constitutional. If a jury turns out to be all of one race, that’s ok.   If the goal was to create an educated police force, fine.  

(2) Existence of racial inequality became part of the private realm.
d) WHY intent requirement? 

i) Worry that the pandora’s box will be opened – slippery slope: if the test is discriminatory IMPACT, then various laws can come under attack despite valid intentions. Society is unequal. 
ii) What is sufficient proof of discriminatory intent? 

(1) Very difficult, has to be patently obvious as in Yick Wo. 
iii) Criticism of intent req:  
(1) It is too difficult to win equal protection case relating to racially neutral laws if courts refuse to use a “disparate impact” standard into the 5th (and 14th amend). ** p.1032:  Why does the Equal Protection Clause require the most stringent test of intention, specific purpose to harm members of a group? Why shouldn’t acting with full knowledge of the consequences to a disadvantaged group be sufficient? Shouldn’t knowledge of consequences at least be sufficient to raise a rebuttable presumption that an act is illegal?  Does the Court’s interpretation invite legislators to act without regard to the foreseeable racial or gendered impact of their actions?
(2) Krieger: Davis/Feeney framework for proving discriminatory purpose does not take account of scientific theories of human cognition
(3) Cognitive categorization and info processing can result in stereotyping and other forms of biased judgment previously attributed to motivational processes
(4) Lawrence: courts should use cultural meaning of social practices as proxy for unconscious racism
e) Korematsu v. United States, 1944

i) Facts: Korematsu, a US citizen  of Japanese ancestry, disobeyed an exclusion order during WWII. Korematsu appealed on grounds that the order denied equal protection. 

ii) Decision: STRICT SCRUTINY FOR RACIAL CLASSIFICATIONS
(1) Apprehension by the proper military authorities of the gravest imminent danger to the public safety can justify curtailment of the civil rights of a single racial group.  While such a classification is immediately suspect and is subject to the most rigid scrutiny, pressing public necessity can sometimes justify such exclusions.  When under conditions of modern warfare the country is threatened, the “power to protect must be commensurate with the threatened danger.” 

iii) Concurrence (Frankfurter): The provisions of the Constitution which confer on the Congress and the President powers to enable this country to wage war are as much part of the Constitution as provisions looking to a nation at peace.  The war power of the Government is “the power to wage war successfully.”  Therefore, the validity of action under the war power must be judged wholly in the context of war. That action is not to be stigmatized as lawless because like action in times of peace would be lawless.

iv) Dissent (Murphy): Being an obvious racial discrimination, Order #34 deprives all those within its scope of the equal protection of the laws as guaranteed by the 5th Amendment.  In excommunicating them without benefit of hearings, this order also deprives them of all their constitutional rights to procedural due process. 

v) Dissent (Jackson): I cannot say whether the orders of General DeWitt were reasonable expedient military precautions.  But EVEN if they were permissible military procedures, it does not follow that they are constitutional. Otherwise, all military orders would be constitutional!  In the very nature of things, military decisions are not susceptible of intelligent judicial appraisal. They do not pretend to rest on evidence, but are made on information that often would not be admissible and on assumptions that could not be proved.  Hence courts can never have any real alternative to accepting the mere declaration of the authority that issued the order that it was reasonably necessary from a military viewpoint.  The courts can exercise only the judicial power, can apply only law, and must abide by the Constitution, or they cease to be civil courts and become instrument of military policy.  
f) The Anti-Discrimination Principle and the “Suspect Classification” Standard

i) Court didn’t immediately apply Brown decision in to bans on interracial marriage
(1) McLaughlin v. Florida, 1964: Court invalidated a statute that punished interracial cohabitation more severely than cohabitation by persons of the same race. 
(a)  “The central purpose of the 14th Amendment was to eliminate racial discrimination emanating from official sources in the States. This strong policy renders racial classifications “constitutionally suspect”, Bolling v. Sharpe, and subject to the “most rigid scrutiny”, Korematsu v. United States, and “in most circumstances irrelevant” to any constitutionally acceptable legislative purpose,  Hirabayashi v. United States.  There is involved here an exercise of state police power which trenches upon the constitutionally protected freedom from invidious official discrimination based on race. Such a law, even though enacted pursuant to a valid state interest, bears a heavy burden of justification… and will be upheld only if it is necessary, and not merely rationally related, to the accomplishment of a permissible state policy. (Repudiated Pace v. AL, 1883, case which Harlan signed on to majority opinion).
g) Loving v. Virginia, 1967 – STRICT SCRUTINY

i) Facts: A white man and black woman were married in the D.C. and then returned to their home in Virginia. They were indicted for violating the state’s law barring interracial marriage. State’s case was (similar to Plessy) that the law treated both races EQUALLY.

ii) Issue: Does a state law, which prevents marriages between persons solely on the basis of racial classifications, violate the Equal Protection Clause?

iii) Holding: Yes.  The 14th Amendment was meant to prevent states from adopting invidious racial classifications. For states to do so the laws must meet a strict standard of review.  The Equal Protection and Due Process Clauses demand that racial classifications, especially suspect in criminal statutes, be subjected to the most rigid scrutiny.  

(1) TEST: Racial classifications must be necessary to the accomplishment of a legitimate state objective, independent of the racial discrimination which it was the object of the 14th Amendment to eliminate. Today, the Court describes strict scrutiny as whether the law in question is “narrowly tailored means to a compelling end.”

(a) Equal Protection: Here, there is no question that Virginia’s miscegenation statutes rest solely upon distinctions drawn according to race.  The statutes proscribe generally accepted conduct if engaged in by members of different races. The fact that the statute prohibits only interracial marriages involving white persons indicates that its aim is to maintain white supremacy.  There is patently no legitimate overriding purpose independent of invidious racial discrimination which justifies the classification.  A statute restricting marriage solely because of race violates the Equal Protection Clause. 

(b) Due Process: These statutes also deprive the Lovings of liberty without due process.  Since marriage is a basic human civil right, to deny this freedom on so insupportable a basis as racial classifications deprives all the state’s citizens of liberty without due process of the law. 

iv) Substantive due process? P.1425: It is a promise of the Constitution that there is a realm of personal liberty which the government may not enter.  Marriage is mentioned nowhere in the Bill of Rights and interracial marriage was illegal in most States in the 19th Century, but the Court was no doubt correct in finding it to be an aspect of liberty protected against state interference by the substantive component of the Due Process Clause in Loving v. Virginia.  

3) Discriminatory Intent v. Discriminatory Effects

a) DICRIMINATORY IMPACT

i) Yick Wo v. Hopkins, 1886:  

(1) Facts: The San Fran Board refused laundry permits to Chinese applicants. 

(2) Decision: Laws that do not classify on the basis of race but are administered with regard to race are unconstitutional.  “Though the law itself be fair on its face and impartial in appearance, yet if it is applied and administered by public authority with an evil eye and an unequal hand, so as practically to make unjust and illegal discriminations between persons in similar circumstances, material to their rights, the denial of equal justice is still within the prohibition of the Constitution…  No reason for [this discrimination is shown, and the conclusion cannot be resisted, that no reason for it exists except hostility to the race and nationality to which the petitioners belong, and which in the eye of the law is not justified.” 

ii) Gaston County v. United States, 1969

(1) Facts: The voting rights act of 1965 prohibited state or local governments from using a test for the purpose or w/ the effect of denying or abridging the right to vote on account of race.

(2) Issue: Did the Voting Rights Act permit the county to use a voting literacy test that disproportionately disenfranchised blacks?  

(3) Decision: No.  The Court accepted the county’s claim that it administered the tests in a fair and impartial manner, but noted that blacks who are now eligible to vote had been educated in the country’s segregated and inferior schools.   “It is only reasonable to infer that among the black children compelled to endure a segregated and inferior education, fewer will achieve any given degree of literacy than will their better-educated white contemporaries.  ‘Impartial’ administration of the literacy test today would serve only to perpetuate these inequalities in a difference form.”

iii) Griggs v. Duke Power Co., 1971

(1) Facts: Griggs construed Title VII of the Civil Rights Act of 1964 to prohibit an employer from requiring high school diplomas of job applicants and subjecting them to a general intelligence test, where the effect was to disadvantage black applicants and where the criteria had not been demonstrated to predict job performance. 

(2) Decision: 
(a) TEST: Good intent or absence of discriminatory intent does not redeem employment procedures or testing mechanisms that operate as “built-in headwinds” for minority groups and are unrelated to measuring job capability.  

(i) Under the Civil Rights Acts, practices, procedures, or tests neutral on their face, and even neutral in terms of intent, cannot be maintained if they operate to “freeze” the status quo of prior discriminatory employment practices.  The Court of Appeals’ opinion, and the partial dissent, agreed that, on the record in the present case, whites register far better on the Company’s alternative requirements than Negroes.  This consequence would appear to be directly traceable to race.  If an employment practice which operates to exclude Negroes cannot be shown to be related to job performance, the practice is prohibited.  On the record, neither the high school completion requirement nor the general intelligence test is shown to bear a demonstrable relationship to successful performance of the jobs for which it was used.  

b) DISCRIMINATORY INTENT

i) Washington v. Davis, 1976

(1) Facts: Blacks sued to invalidate a police entrance test on the ground that it had a racially disparate impact in violation of the 5th Amendment.  

(2) Issue: Does a law or official governmental practice constitute “invidious discrimination” merely because it affects a greater proportion of one race than another? 

(3) Decision: No.  
(4) TEST: A law or official governmental practice must have a “discriminatory purpose”, not merely a disproportionate effect on one race, in order to constitute “invidious discrimination” under the 5th Amendment Due Process Clause or the 14th Amendment Equal Protection Clause.  Of course, a disproportionate impact may be relevant as “evidence” of a “discriminatory purpose.” However, such impact “is not the sole touchstone of invidious discrimination forbidden by the Constitution,” and, standing alone, “it does not trigger the rule that racial classifications are to be subjected to the strictest scrutiny.”  

(5) Application of test: Here, “Test 21” is racially neutral on its face (i.e. it is designed to disqualify anyone who cannot meet the requirements of the police training program).  As such, it is valid even though it has a disproportionate effect on Negroes. 

(6) Stevens (concurrence): Frequently the most probative evidence of intent will be objective evidence of what actually happened rather than evidence describing the subjective state of mind of the actor.  For normally the actor is presumed to have intended the natural consequences of his deeds.  It is unrealistic, on the one hand, to require the victim of alleged discrimination to uncover the actual subjective intent of the decision-maker.  On the other hand, I agree that a constitutional issue does not arise every time some disproportionate impact is shown.

(7) ANALYSIS: Washington v. Davis case narrowed the scope of the constitution as a remedy for racial inequality.  Court had to distinguish Yick Wo: in laundry case, there was NO other reason other than discrimination to explain why Asians were not granted permits to establish laundries. 

c) Village of Arlington Heights v. Metropolitan Housing Corp., 1977

i) Facts: City refused to rezone an area to build low and moderate income housing.  

ii) Decision:  The court reversed the Court of Appeals holding that the “ultimate effect” of the decision was racially discriminatory.  (reaffirmed Washington v. Davis)

(1) TEST: A mere showing of discriminatory effect is not sufficient; plaintiffsmust show that intent to discriminate was a “motivating factor”, even if it was not the sole, dominant or primary factor.  

(2) Application of test: The court explained that proof that a decision “was motivated in part by a racially discriminatory purpose” did not necessarily result in its invalidation. Such proof would “have shifted the burden to the Village of establishing that the same decision would have resulted even had the impermissible purpose not been considered.  Respondents failed to carry their burden of proving that discriminatory purpose was a motivating factor in the Village’s decision.
d) Massachusetts v. Feeney, 1979

i) Facts: A Massachusetts statute provided a civil service preference for veterans that effectively excluded most women from the upper levels of civil services employment in the state.  The plaintiff argued that the Massachusetts legislature could easily have foreseen this effect, given that federal law excluded most women from military service during the relevant period.  

ii) Decision: The Court argued that foreseeable impact of the statute was not sufficient to prove discriminatory purpose under the Equal Protection Clause.  “Discriminatory purpose” implies more than intent as volition or intent as awareness of consequences.  It implies that the decision-maker, in this case a state legislature, selected or reaffirmed a particular course of action at least in part “because of” not merely “in spite of” its adverse effects upon an identifiable group.  
4) Affirmative Action I

a) Definition of affirmative action: race conscious policy designed to increased representation of under represented minorities in various arenas of public life.  

b) Between the passage of Bakke and Grutter, court allowed programs/laws remedying “past discrimination” (not “societal discrimination”) as a compelling state interest: programs that the court upholds involve institutions that themselves discriminated in the past.  

c) Arguments in favor of AA
i) Original intent of 14th Amendment: Reconstruction-era Congress thought that government policy specifically designed to assist freemen was completely consistent with the 14th Amendment.  The goal of the 14th amendment was not to create a colorblind society, but to be a remedy for subordination. (Segregation was tolerated in DC schools, racial classifications were widely allowed.)

ii) Political process approach to AA: Carolene products

(1) The fact that affirmative action is by definition enacted by the majority for the benefit of a minority at its own expense suggests that there aren’t blockages in the political process. There may not be a need for heightened review in favor of discrete and insular minorities after all.  
d) AA Questions

i) What standard of review should apply? Should there be a distinction between the ways we treat benign v. invidious classifications, contrary to Adarand? (Justice Breyer’s dissent in Adarand) 
ii) How much should the court defer to schools in their educational choices? 

iii) Do the benefits of such benign racial classifications outweigh costs?  Should we worry, like the court does, that all racial classifications, regardless of who they protect, are bad? Are all classifications based on race regardless of their INTENT necessarily pernicious? 
(1) YES. (Scalia and Thomas in Adarand; Thomas in Grutter, Roberts in Parents Involved)
(a) Law has the capacity to shape people’s views and a  colorblind constitution might advance the day when race is no longer socially salient. A color blind law has the potential to help reduce the nation’s fixation on race!
(b) Race classification is simply too dangerous of a territory for the states to dabble in. Our history regarding race is such that we can’t trust ourselves to decide things based on race – central to our understanding of the 14th amend.  Easily degenerates into forms of exclusion and disadvantage.

(2) NO. 
(a) On the one hand, if race is socially salient, the law should not pretend it doesn’t exist. Colorblindness in this context is actually subordination.

e) Regents of the University of California v. Bakke, 1978

i) Facts: 16 seats at UC Davis Med School were reserved for minorities, so Bakke sued, arguing that its policy violated both the Equal Protection Clause of the 14th Amendment and Title VI of the Civil Rights Act of 1964, which provides that “No person in the US shall, on the ground of race, color, or national origin, be excluded from participation in, be denied the benefits of, or be subjected to discrimination under any program or activity receiving Federal financial assistance.”  

ii) Decision: JUSTICES SPLIT, NO PRECEDENT. Brennan, White, Marshall, and Blackmun said that affirmative action was permissible, while Justice Burger, Steward, Rehnquist, Stevens determined that courts should be suspicious of affirmative action, or any race conscious program for that matter. Both sides struck down the University’s affirmative action program, but on different grounds (constitutional versus statutory).
(1) Powell, Brennan, White, Marshall and Blackmun

(a) INTERMEDIATE TEST: Racial classification must be reasonably related (narrowly tailored) to an important government interest. There are circumstances where the government CAN classify on the basis of race to help minorities, contrary to the anti opinion. 
(i) Part 1 of test: State interests 

1. Societal discrimination is not a legitimate state interest. TOO amorphous! “Societal discrimination” is an AMORPHOUS concept of injury that may be ageless in its reach into the past.  It is not longer possible to peg the guarantees of the 14th amendment to the struggle for equality of one racial minority because the United States has become a Nation of minorities, each of which had to struggle – and to some extent struggles still – to overcome the prejudices of the majority.

2. Increasing number of minority doctors is not a legitimate state interest

3. Role model theory: in order to demonstrate the society is open to all people, you need people in positions of authority of various races. No leg state interest. 

4. Diversity interest – legitimate! Diverse student body is a legitimate goal.
a. Marketplace of ideas

b. Reducing isolation for future practice 

(ii) Part 2 of test: Narrowly tailored

1. No quotas; race cannot be a decisive factor: Preferential programs may only REINFORCE common stereotypes holding that certain groups are unable to achieve success without special protection based on a factor having no relationship to individual worth.  There is a measure of inequity in forcing innocent persons in respondent’s position to bear the burdens of redressing grievances not of their making. 
(b) Applied TEST: Davis’s special admissions program IS UNLAWFUL and Bakke should be admitted to the Medical School.  Quotas are not constitutional because they are not narrowly tailored to the goal of achieving diversity.
(2) DISSENT: Justice Burger, Steward, Rehnquist, Stevens

(a) The strict scrutiny normally accorded to racial classifications is inappropriate here – whites were not subjected to a history of unequal treatment, or relegated to a position of political powerlessness.   

(b) Goal of counteracting societal discrimination is OK!  A state government may adopt race-conscious programs if the purpose of such programs is to remove the disparate racial impact its actions might otherwise have and if there is reason to believe that the disparate impact is itself the product of past discrimination, whether its own or that of society at large.  
iii) Post-Bakke

(1) Post-Bakke, all schools adopted the Harvard plan (easy to adopt)

(2) So Bakke was a big victory since it’s not hard to adopt a Harvard-style plan

Employment affirmative action
a) TEST: Ct upholds “set-asides” for a way to remedy past discrimination on the part of the employer  (not diversity)
b) Distinction between fed and state aff action plans

i) Section 5 gives fed govt power to enforce section 1 so O’Connor says that the 14A gives Congress power to adopt prophylactic discrimination. States, however, only have the obligation to not discriminate; they are given no power under 14A (ie to pass prophylactic leg)

ii) States and cities can only remedy their own discrimination; fed govt can adopt policies that address discrimination in general
c) City of Richmond v. Croson, 1989 – STATE GOVERNMENT

i) Facts: Richmond required 30% of subcontracting to go to minority business enterprises.  City relied on evidence that way less minority businesses got contracts and there were not many black union members.
ii) Decision: Unconstitutional
(1) TEST: Remedying one’s own past discrimination is the ONLY constitutional ground for affirmative action on the part of states. (Casting Bakke in some doubt?)

(a) Why? Remedying GENERAL societal discrimination is not a sufficiently narrowly tailored or reasonable governmental objective! The 30% requirement is proxy for racial balancing.
(2) Richmond fails to meet this test b/c

(3) Not geographically limited scheme

(4) Plan covers other racial minorities, not just blacks

(5) 30% standard looks like racial balancing b/c the minority pop is 50% in Richmond and there is no evidence that minority subcontractors would constitute 30%

d) Adarand Constructors v. Pena, 1995 – FEDERAL GOVERNMENT

i) Facts: Fed gov’t awarded highway K to Mountain Gravel which then awarded subK’s.  Adarand submitted low bid, but Mountain Gravel gave K to Gonzales b/c the fed K included a provision that would award them more money if they subcontracted to minority businesses.  Court says the same standard in Croson (strict scrutiny) applies to this situation under the 5th amend, it is appropriate extension of Bowling v. Sharpe.
ii) Issue: What standard of review applies to federal action? 

iii) Decision: (O’Connor) Strict scrutiny. 

(1) NEW TEST: narrowly tailored plan to address past discrimination. 

(2) All racial classifications imposed by whatever federal, state or local governmental actor, must be analyzed by a reviewing court under strict scrutiny.  In other words, such classifications are constitutional only if they are narrowly tailored measures that further compelling governmental interests.  Strict scrutiny does not “treat dissimilar race-based decisions as though they were equally objectionable; to the contrary, it evaluates carefully all governmental race-based decisions in order to decide which are constitutionally objectionable and which are not.
(3) Bowling established that you apply the same standard to federal gov’t – segregation of federal schools is same violation as state segregation in schools.
iv) Scalia (concurring in part): Under our Constitution there is no creditor or debtor race, for the focus of the Constitution is on the INDVIDUAL.  To pursue the concept of racial entitlement – even for the most admirable and benign of purposes – is to reinforce and preserve for future mischief the way of thinking that produced race slavery, race privilege and race hatred. 

v) Justice Thomas (concurring in part): That affirmative action programs are motivated by good intentions cannot provide refuge from the fact that the government cannot make distinctions based on race.  Government sponsored racial discrimination based on benign prejudice is just as noxious as discrimination inspired by malicious prejudice.  In each instance it is racial discrimination, plain and simple.  
vi) DISSSENT: (Breyer)  There is no moral or constitutional equivalence between a policy that is designed to perpetuate a caste system and one that seeks to eradicate racial subordination. The primary purpose of the Equal Protection Clause was to end discrimination against former slaves! 

2) Affirmative Action II

a) Grutter v. Bollinger, 2003

i) Facts: A white girl sued the University of Michigan arguing that their admissions policy violated the 14th Amendment and Title VI of the Civil Rights Act of 1964, which requires recipients of federal funds not to discriminate on the basis of race.  She alleged that her application was rejected because the Law School used race as a “predominant” factor, giving applicants who belong to certain minority groups “a significantly greater chance of admission than students with similar credentials from disfavored racial groups.” University of Michigan said that it had a legitimate interest in diversity, inclusion of groups that have been historically discriminated against, including African Americans, etc.  Goal: achieve a “critical mass” of minorities. 

ii) Issue: Is use of race as a factor in student admissions by the University of Michigan Law School unlawful?

iii) Decision: NO. 
iv) TEST: All racial classifications imposed by government must be analyzed by a reviewing court under STRICT SCRUTINY.  This means that such classifications are constitutional only if they are narrowly tailored to further compelling governmental interests.  We apply strict scrutiny to all racial classifications to “smoke out” illegitimate uses of race by assuring that government is pursuing a goal important enough to warrant use of a highly suspect tool. 

(1) The law school has a compelling interest in attaining a diverse student body. (Broader definition of diversity than used by Powell in Bakke.  A critical mass of minority races does in fact afford a diversity of views.)  
(a) Court must defer to the expertise of the university  (First Amendment – educational autonomy)

(b) Good faith on the part of the University is presumed absent a showing to the contrary
(2) To be narrowly tailored, a race-conscious admissions program cannot use a quota system.  

(a) It cannot insulate each category of applicants with certain desired qualifications from competition with all other applicants.  Instead, a university may consider race as a PLUS in an applicant’s file.  Applicants deserve individualized consideration!

(b) The University of Michigan’s admissions programs is sufficiently narrowly tailored. Here, “the Law School engages in a highly individualized, holistic review of each applicant’s file, giving serious consideration to all the ways an applicant might contribute to a diverse educational environment.  The Law School affords this individualized consideration to applicants of all races. There is no policy, either de jure or de facto, of automatic acceptance or rejection based on any single “soft” variable.

(c) Do race-neutral means exist of obtaining the educational benefits of a diverse student body? Maybe – but “narrow tailoring” does not require exhaustion of every conceivable race-neutral alternative.  Narrow tailoring does, however, require a serious, good faith consideration of workable race-neutral alternatives that will achieve the diversity the university seeks. 

(d) NOTE: Race-conscious policies must be limited in TIME, however!!! A core purpose of the 14th Amendment was to do away with all governmentally imposed discrimination based on race.  We take the Law School at its word that it would “like nothing better than to find a race-neutral admissions formula” and will terminate its race-conscious admissions program as soon as practicable.

v) Dissent (Justice Rehquist, Scalia, Kenedy and Thomas):  Not narrowly tailored 
(1) The ostensibly flexible nature of the Law School’s admissions program appears to be, in practice, a carefully managed program designed to ensure proportionate representation of applicants from selected minority groups.  This is precisely the type of racial balancing that the Court calls “patently unconstitutional.”

vi) Justice Thomas (dissent): Racial classifications are PER SE harmful, not a leg state interest. 

(1) Racial discrimination is not a permissible solution to the self-inflicted wounds of [the University of Michigan’s] elitist admissions policy.  The Constitution abhors classifications based on race, not only because those classifications can harm favored races or are based on illegitimate motives, but also because every time the government places citizens on racial registers and makes race relevant to the provision of burdens or benefits, it demeans us all.  Besides, marginal improvements in legal education do not qualify as a compelling state interest.  
(2) The same court that had the courage to order the desegregation of all public schools in the South now fear, on the basis of platitudes rather than principle, to force the Law School to abandon a decidedly imperfect admissions regime that provides the basis for racial discrimination.  What lies beneath the Court’s decision today are the benighted notions that one can tell when racial discrimination benefits (rather than hurts) minority groups, and that racial discrimination is necessary to remedy general societal ills.  This Court’s precedents supposedly settled both issues, but clearly the majority still cannot commit to the principle that racial classifications are PER SE harmful and that almost no amount of benefit in the eye of the beholder can justify such classifications. 
b) Gratz v. Bollinger, 2003 

i) Facts:  This was a companion case to Grutter; it challenged the University of Michigan’s undergraduate affirmative action program.  

ii) Decision (Justice Rehquist): Michigan’s undergraduate admissions program was not narrowly tailored to achieve a compelling interest in diversity. 
(1) On the basis of Grutter, Rehnquist rejected petitioner’s claims that “racial classifications may only be used to remedy identified discrimination”, and that “diversity could not be a compelling interest for employing racial preferences.”  HOWEVER, he deemed Michigan’s undergrad admissions policy not to provide individualized consideration.  The factor of race was decisive for virtually every minimally qualified underrepresented minority applicant.  
(a) Types of legitimate diversity univ. can strive for: ideological, experiential, talents, demographic.
c) Parents involved in Community Schools v. Seattle School District No. 1, 2006

i) Facts: Seattle allocated slots in oversubscribed high schools using tiebreakers based on race. 

ii) Decision: Seattle’s admissions plan is unconstitutional!

(1) TEST: When the government distributes burdens or benefits on the basis of individual racial classifications, that action is reviewed under strict scrutiny.  In order to satisfy the searching standard of review, the school districts must demonstrate that the use of individual racial classifications in the assignment plans here under review is “narrowly tailored” to achieve a “compelling” government interest.  

(a) Prior cases recognized TWO interests that qualify as compelling: 1) the interest of remedying the effects of past discrimination  (Seattle schools were never segregated by law so the use of race must be justified on some other basis) and 2) the interest in diversity in higher education upheld in Grutter.  
(2) Application of test
(a) Not narrowly tailored.  
(i) RACE ALONE IS DETERMINATIVE = unconstitutional! The point of the narrow tailoring analysis in which the Grutter  court engaged was to ensure that the use of racial classifications was indeed part of a broader assessment of diversity, and not simply an effort to achieve racial balance, which would be “patently unconstitutional.” Here, race is not considered as part of a broader effort to achieve exposure to a widely diverse people, cultures, ideas and viewpoints; race, for some students, is determinative standing alone. 

(b) Leg state interest?  No need to decide.  The parties dispute whether racial diversity in school in fact has a marked impact on test scores and other objective yardsticks or achieves intangible socialization benefits.  The debate is not one we need to resolve, however, because it is clear that the racial classifications employed by the districts are not narrowly tailored to the goal of achieving the educational and social benefits asserted to flow from racial diversity.  In design and operation, the plans are directed only to racial balance, pure and simple, an objective this court has repeatedly condemned as illegitimate.

(i) Racial balancing NOT a leg state interest: Accepting racial balancing as a compelling state interest would justify the imposition of racial proportionality throughout American society, contrary to our repeated recognition that “at the heard of the Constitution’s guarantee of equal protection lies the simple command that the Government must treat citizens as individuals.”  The way to stop discrimination on the basis of race is to stop discriminating on the basis of race. 
iii) Concurrence (Justice Kennedy): rejects absolutism of majority position and raises diversity as an interest.

(1) Compelling state interest: YES!  Diversity, depending on its meaning and definition, is a compelling educational goal a school district may pursue. Schools boards may pursue the goal of bringing together students of diverse backgrounds and races through other means, including strategic site selection of new schools, drawing attendance zones with general recognition of the demographics of neighborhoods, allocating resources for special programs, recruiting students and faculty in a targeted fashion, etc.

(2) Narrow tailoring: NO!  Jefferson County did not make clear whether its system relies on racial classifications in a manner narrowly tailored ot the interest in question, rather than in the far-reaching, inconsistent and ad hoc manner that a less forgiving reading would suggest.  When a court subjects governmental action to strict scrutiny, it cannot construe ambiguities in favor of the State.

EQUAL PROTECTION IV: GENDER CLASSFICATIONS

1) Gender Classifications – Origins of Intermediate Scrutiny

a) Historical Background

i) Race v. Gender
(1) BEFORE REED
(a) Gender: A law classifying depending on sex must be sustained unless it is “patently arbitrary” and bears NO relationship to a legitimate governmental interest. 
(b) Race (strict scrutiny): a race-based criteria must be narrowly tailored to achieve a compelling government interest.

(2) Innate differences? Court has struggled more with the innate differences between the sexes than between the races and is still prepared to recognize real, inherent differences between men and women. The perverse consequence is that you can never take into account real racial differences in affirmative action, but for women, affirmative action is much less constitutionally problematic. 

(3) Court’s role: The Court has generally shaped the national debates relating to race.  On the other hand, the court has been behind the national curve when it comes to gender. Although the women’s movement contributed to the passage of the 14th Amendment, for much of the ensuing century, the Supreme Court viewed state action that discriminated between the sexes as rationally reflecting differences in the social roles of men and women. For decades, the Court interpreted the 14th Amendment through the lens of the family, reasoning that women’s citizenship was expressed in difference activities and arenas than men’s.  It rejected the claim that an Illinois law denying women the right to practice law violated the 14th Amendment, and later ruled that the 14th Amendment didn’t guarantee women the right to VOTE.  The Court acknowledged that women were citizens of the United States, but nonetheless held without dissent that the right to vote was not a privilege or immunity of US citizenship.  

(4) Sexism is a more insidious evil than racism? Sexism can be plausibly regarded as a deeper phenomenon than racism.  It is more deeply embedded in the culture, and thus less visible.  Being harder to detect, it is harder to eradicate.  Moreover, it is less unequivocally regarded as unjust and unjustifiable.  Sexism may be a more insidious evil than racism. (P. 1208)

ii) 19th Amendment – VOTE! In 1920, the women’s movement finally secured ratification of the 19th Amendment, which prohibited states from limiting suffrage on grounds of sex. Women assisted in the passage of various laws: Equal Pay Act of 1963 and Title VII of the Civil Rights Act of 1964.  

iii) Catharine Mackinnon: Social and political inequality begins indifferent to sameness and difference. Differences are inequality’s post hoc excuse, its conclusionary artifact, its outcome presented as its origin, its sentimentalization, its damage that is pointed as the justification for doing the damage after the damage has been done, the distinctions that perception is socially organized to notice because inequality gives center on difference serve as ideology to neutralize, rationalize, and cover disparities of power, even as they appear to criticize or problematize them.  Difference is the velvet glove on the iron fist of domination.  The problem then is not that differences are not valued; the problem is that they are defined by power.  This is as true when difference is affirmed as when it is denied, when its substance is applauded or disparaged, when women are punished or protected in its name. 

iv) Political process theory?

(1) Not a discrete and insular minority

(a) But does this theory tell us that women are not politically disadvantaged or just show deficiencies of political process theory?

(b) See - Women still disadvantaged by political process even though rt to vote slight majority

(i) Child-rearing obligations, dep on husbands, lack of $ and political power, women internalize gender roles

(c) Strong reasons that under political process theory, women are disadvantaged and should get heightened review 
b) The Equal Protection Clause approach to gender classifications (v. due process)
i) No mention of gender or sexual discrimination.  Is there an originalist argument against interpreting the Equal Protection Clause as applying to gender?  Yes. The word “male” is used in section 2 THREE times. Also, the provision spells out that if males are denied the right to vote, the representation of the state that does so will be reduced in the proportion of its disenfranchised citizens.  The implication is that disenfranchising women leads to no cost.  
ii) Difference between equal protection and substantive due process
(1) Equal protection protects groups RELATIVE to others – it’s a comparative analysis. The baseline is comparative. The doctrine of substantive due process protects individuals from being disadvantaged not with regards to other groups, but by certain institutions/laws.  Subs due process prevents people’s RIGHTS from being infringed upon. 
(2) It is through the due process clause that liberty rights have been developed. Why? History.  In Slaughterhouse cases, court decided that privileges and immunities clause didn’t protect any substantive rights. So it is through the due process clause that those rights come to be recognized.   Due process clause protects substantive rights above and beyond procedural rights.  The result is textual awkwardness.

c) Political process approach 
i) Political process theorists think that there is no need for heightened review for gender classifications because since 1920, women have the right to vote and participate effectively in the political process.    

ii) Rebuttal: right to vote has not translated into political power for women and or greater influence of women in the political process. Men far outweigh women in office at every level; women can’t vote for fellow women who represent their interests.  One reason is because women are a discrete but not an insular group , so it is more difficult to exert organized power.

d) Evolution of Intermediate Scrutiny test

i) The intermediate scrutiny framework bars many, but not all, forms of sex-based state action.  The basic approach to gender equality cases is BLINDNESS.  Is the classification going to do more good than harm or more harm than good?  Court is concerned with evaluating classifications as to whether they will transform conceptions of women. The long term goal is reducing the salience of gender.  

(1) First uses of the Equal Protection Clause:  Court prohibited the government from using sex categorization to reinforce traditional sex roles, with the aim of protecting both individuals and groups.  Aft first, the doctrine of intermediate scrutiny protected individual freedom to deviate from status roles general ascribed to a group, and eliminated forms of state action that subordinated groups by enforcing status roles on group members as a whole.

(2) The following intermediate scrutiny test of Craig: To regulated in a sex-discriminatory fashion, the gov’t must demonstrate that its use of sex-based criteria is “substantially related” to the achievement of “important gov’t objectives.”
(3) United States v. Virginia TEST: Parties who seek to defend gender-based government action must demonstrate an “exceedingly persuasive justification” for that action
ii) Dramatic shift in the Court’s understanding of the Equal Protection Clause.  In the century before 1970, the Court understood differences in the family roles as a legitimate reason for state policies that differentiated between the sexes, but, in this period, the Court was persuaded by advocates for the women’s movement that such reasons for distinguishing between the sexes were a form of illegitimate stereotyping resembling race discrimination.   
iii) Even though the Equal Rights Amendment (ERA) never passed, it was ultimately triumphant. For the last quarter century, the Court has acted as if the Constitution contains a provision forbidding discrimination on the basis of gender.  The Court requires an “exceedingly persuasive” justification for gender classifications, and it invalidates gender classifications that rest on what it considers “archaic and overbroad generalizations”.  The Court does treat gender-based classifications differently from race-based classifications – the latter being the paradigmatic form of discrimination forbidden by the 14th Amendment – but it has justified the difference not on the ground that the ERA was rejected, but rather on the ground that the two forms of classification sometimes operate differently.

2) Gender framework for analysis

a) Intermediate scrutiny: To regulated in a sex-discriminatory fashion, the gov’t must demonstrate that its use of sex-based criteria is “substantially related” to the achievement of “important gov’t objectives.”
i) Basic approach is blindness; less whether striking down class will do more harm than good, more re whether it will remove outmoded stereotypes

b) Intent v. effects: Similar to race cases, same intent std applies (Feeney case)

c) Reed v. Reed, 1971 – INTERMEDIATE REVIEW

i) TEST: Intermediate scrutiny.  Are the gender classifications at issue based on generalized stereotypes or real differences between the sexes?
ii) Decision:  An Idaho law that preferred men over women as estate administrators made “the very kind of arbitrary legislative choice forbidden by the Equal Protection Clause of the 14th Amendment.” The Idaho statute perpetuated an outmoded stereotype – that men are better at administering business matters.  

(1) Ruth Bader Ginsburg’s brief emphasized the injustice of discrimination based on traits that were “immutable” and “highly visible”, arguing that “American women have been stigmatized historically as an inferior class” and “lack political power to remedy the discriminatory treatment they are accorded in the law and in society generally.”  Because “legislators have found it easy to draw gross, stereotypical distinctions” on the basis of the sex characteristic, it was necessary for the Court to subject sex-based legislation to a particularly searching form of inquiry under the 14th Amendment.

(2) Counterargument:  In the 1970s, and due to inexperience in the work force, women were generally worse administrators than men. 

(a) Answer: Denying women the opportunity to do such things only perpetuates the problem.  

iii) Implication: The announcement represented a startling shift in the Court’s interpretation of the Amendment.  For the first time in history, the Court used the Equal Protection Clause to invalidate a statute on the grounds that it discriminated against women, characterizing as “arbitrary” the kinds of legislative distinction its previous cases had repeatedly characterized as reasonable.  

d) Frontiero v. Richardson, 1973 – STRICT SCRUTINY
i) Facts: An army statute extending dependent benefits to all wives of army people but only to husbands of army people if the woman could show that husband was dependent on her for more than ½ of his support.  Forntiero argued that by making this distinction, the statute unreasonably discriminated on the basis of sex in violation of the Due Process Clause of the 5th Amendment.
(1) Women have to PROVE their husband’s dependency while men don’t;

(2) Men who don’t provide more than half of their wife’s support receive benefits, while women in the same situation are denied benefits.

ii) Decision 

(1) TEST: Classifications based on sex are inherently suspect and must therefore be subjected to STRICT judicial scrutiny. Why?

(a) Precedent: REED v. REED.  Court held that a statutory preference for men is unconstitutional.  By ignoring the individual qualifications of particular applications, the Idaho statute provided “dissimilar treatment for men and women who are similarly situated.”  Reed determined that giving mandatory preference to one sex on the basis of administrative efficiency is ARBITRARY and unconstitutional.   

(b) Immutability: Sex, like race and national origin, is an immutable characteristic determined solely by accident of birth, so the imposition of special disabilities upon women violates the basic concept that legal burdens should relate to individual responsibility.

(c) Sex characteristic bears NO relation to ability to perform!  Therefore, legal distinctions between the sexes relegate an entire class of females to an inferior legal status without regard to their actual capabilities.

(d) Congress: Title VII of Civil Rights Act, Equal Rights Amendment = Congress has concluded that classifications based upon sex are inherently invidious,  

(2) Application of test: Law is unconstitutional 

(a) The statute command dissimilar treatment for men and women who are similarly situated.

(b) NO EVIDENCE that this differential treatment saves the government any $$.

(c) Administrative efficiency is not the highest value of the Constitution! 

iii) Dissent (Powell) As the Equal Rights Amendment is before the states for ratification, it should be left to the people to make this decision.   The Court should not interfere in this democratic process.  Applying the strict scrutiny standard here means that the court is directly involved in policing gender discrimination and possibly second-guessing Congress while the legislative process is working. 
e) Craig v. Boren, 1976 – INTERMEDIATE SCRUTINY

i) Facts: A young man argued that an Oklahoma law that allowed girls aged 18-21, but not boys of the same age, to purchase “near-beer” violated equal protection.  

ii) Decision: Law was unconstitutional.
(1) TEST: Sex-based state action is presumptively unconstitutional: to regulate in a sex-discriminatory fashion, the government must demonstrate that its use of sex-based criteria is substantially related to the achieved of important governmental objectives.  Here, the state’s evidence of sex differences in drunk driving rates was insufficient to justify its sex-based regulatory scheme. Not subsantialy related to achievement of government objective of reducing drunk driving.
(a) Gender stereotypes incorrect: Craig highlighted the Court’s skepticism toward the application of GROUP-BASED generalizations to individuals.  Warned against sex-based state action premised on “increasingly outdated misconceptions concerning the role of females in the home rather than in the marketplace and world of ideas” – such laws had been rejected as loose-fitting characterizations incapable of supporting state statutory schemes that were premised on their accuracy.

(b) There were gender neutral ways to get the same results here (prevent drunk driving).  Is state obligated to use these? It depends on how close of a fit you require the state to use means to meets ends.  

f) United States v. Virginia, 1996

i) Facts: VMI was an all-male military college. A female student filed a complaint seeking admission to VMI, alleging that VMI’s policy of admitting only men violated the Equal Protection Clause of the 14th Amendment.  The Court of Appeals found a violation of the Equal Protection Clause: “A policy of diversity which aims to provide an array of educational opportunities, including single-gender institutions, must do more than favor one gender” and that “neither the goal of producing citizen soldiers nor VMI’s implementing methodology is inherently unsuitable to women.” In response, Virginia proposed a remedial plan, under which a parallel program for women would be created and called Virginia Women’s Institute for Leadership.   

ii) Decision:  Virginia’s proposed remedial plan does not satisfy the Constitution’s equal protection principle.   
(1) TEST: parties who seek to defend gender-based government action must demonstrate an “exceedingly persuasive justification” for that action.  The state must show that the sex-based classification serves “important governmental objectives and that the discriminatory means employed are substantially related to the achievement of those objectives. (CRAIG v. Boren test - Court uses intermediate scrutiny (unclear if stereotypes v. real differences question still exists after this).   
(a) Burden of justification is demanding and rests entirely on state
(b) The justification must be genuine, not hypothesized or invented post hoc in response to litigation and it must not rely on overbroad generalizations about the different talents, capacities or preferences of males and females. 

(2) Holding: VMI must integrate. 
(3) TEST: An “important objective” must have an “exceedingly persuasive justification”. VMI’s justifications for excluding all women from the citizen-soldier training afforded by VMI: 
(a) Single sex education has key educational benefits and adds to diversity in educational approaches

(i) ANSWER: 

1. There is no evidence that VMI’s male-only admission policy is in furtherance of a state policy of diversity.  One institution – with no authority over other state institutions – cannot give effect to a state policy of diversity.  

2. Virgnia says that the lack of a single-sex college for women is a historical anomaly.  But the record suggests that the action was deliberate!  First women weren’t accepted into universities, then they were allowed in colleges with less resources and stature, and FINALLY schools were converted to co-ed. 

(b) The unique VMI method of character development would have to be CHANGED to admit women, so both neither sex would be favored by the transformation.  Women do well in the cooperative model and men do well in the adversative model!!!  Educational experiences must be designed around the rule and not the exception. 

(i) ANSWER: 

1. Courts must take a hard look at the “tendencies” and generalizations that VMI relies on.  The notion that admission of women would downgrade VMI’s stature, destroy the adversative system is a judgment hardly proved, a prediction hardly different from other “self-fulfilling prophecies” once used to deny rights and opportunities to women. 

2. Women successfully enter the federal military academies and participate in the ARMY – Virginia’s exclusion of women from citizen-soldier training is not exceedingly persuasive. 

3. VWIL affords women no opportunity to experience the rigorous military training for which VMI is famed.  VWIL’s student body, faculty, course offerings, and facilities hardly match VMI’s.  Nor can the VWIL graduate anticipate the benefits associated with VMI’s 157 year history, the school’s prestige and influential alumni network. 

iii) Dissent (Scalia): 
(1) Court redefines intermediate scrutiny for sex-based classifications such that the new test is indistinguishable from strict scrutiny.   Any program restricted to one sex that is “unique” must be opened to members of both sexes who “have the will and capacity” to participate in it.   This essentially means that single-sex education is unconstitutional – what program is not “unique”??
(2) Application of Craig test: Virginia does have an important state interest in providing good college education, and single-sex education is substantially related to that interest – as should be evident enough from the long and continuing history in this country of men’s and women’s colleges.
(3) DEMOCRACY!!!  When a practice such as single sex education has been endorsed by a long tradition, it should be changed through the democratic process and NOT by the Supreme Court. This is politics smuggled into law!   Women area  majority in the electorate and could change things in political process if they wanted (court is being paternalistic)

iv) Which approach – Ginsburg or Rehnquist – is better for women?

(1) How can you argue in favor of Rehnquist?

(a) Perhaps integrating VMI will perpetuate stereotypes - if you push women into specialized environments and they don’t succeed

(b) Women may not be accepted into the alumni networks initially – should we sacrifice these women now for potential acceptance in the old-boy network later?

v) Takeaway

(1) Unclear if the unfounded stereotypes v real differences line still existed → bc real diffs not enough to keep women out of VMI. 

3) Real Differences

a) Nguyen v. INS, 2001

i) Facts: 8 USC 1409 automatically granted American citizenship upon birth to a child born out of wedlock in a foreign country if born to an American mother, but denied citizenship in the same circumstances if the only American parent was the father, unless a paternity decree was entered before the child turns 18.   Nguyen argued that 1409 violated equal protection by providing different rules for attainment of citizenship by children born abroad and out of wedlock.   

ii) Decision: The gender-based classification in 8 USC 1409 does NOT violate the Equal Protection Clause.   
(1) Test from US v. Virginia: gender-based classification must serve “important governmental objectives” that are substantially related to the achievement of those objectives.”  

(2) Application of test: Here, the use of gender specific terms takes into account a biological difference between the parents.  This difference does not result from a stereotype – at the moment of birth, the mother’s knowledge of the child and the fact of parenthood have been established in a way not guaranteed in the case of the unwed father.  

(a) 2 Key governmental objectives:

(i) Assuring that a biological parents-child relationship exists.  In the case of the mother, the relation is verifiable from the birth itself.    

(ii) Ensuring that the child and the citizen parent have some demonstrated opportunity to develop not just a relationship that is recognized by law and has a connection to the United States.  

iii) DISSENT (O’Connor, Ginsburg, Breyer, Souter) 

(1) No important governmental objective.  Law is grounded on stereotypes. The decision is based on a sex-based generalization!!!  The idea that a mother’s presence at birth supplies adequate assurance of an opportunity to develop a relationship while a father’s presence does not is based on  a STEREOTYPE: that mothers are significantly more likely than father to develop e caring relationships with their children.  This stereotype disadvantages both men and women – men are assumed to be less likely to be loving fathers, while women must deal with entire burden of childrearing. Result: reinforcing of traditional gender roles.

(2) There are other ways of achieving the government’s stated purposes (other ways of proving relationship (DNA)).  

(3) Court is not using intermediate scrutiny!! This statute promotes stereotypes and reinforces gender roles, no tailoring analysis applied b/c there are alternative means of meeting the state objectives (DNA))
iv) Analysis: It seems that the court abandoned heightened “intermediate scrutiny” review here as O’Connor says.

FUNDAMENTAL RIGHTS I: REEMERGENCE OF SUBSTANTIVE DUE PROCESS
1) Foundation of Fundamental Rights

a) Substantive Due Process
i) There is a tradition of American constitutional thought that argues that constitutional rights can exist outside the text or can be implied from the basic constitutional order, the fundamental narratives of American history and American identity, the common and honored traditions of the American people, or the deepest meanings of liberty and equality in a free and democratic republic. 

ii) These “implied fundamental rights” can be grounded textually as among the Privileges or Immunities of national citizenship, among the “liberties” protected by the Due Process Clause of the 14th Amendment, or among those rights whose existence is presumed by the language of the 9th Amendment.  

b) The method of discovering and articulating these implied fundamental rights is open to considerable dispute. Some argue that these rights can be discovered through the methods of judicial reasoning, the practice of moral philosophy or in understanding of conventional morality.

i) Justices make a point of distancing the decision from Lochner – why? Because they don’t want to be seen as substituting legislative judgment for judicial judgment. 
ii) Slaughterhouse cases dissent: said LA statute deprived butchers of property (freedom of contract and right to pursue their profession)
c) Criticism

i) Critics (Scalia, for instance) frequently deny that such fundamental rights exist. They also deny, in any event, that judges are capable of identifying them with the precision necessary to resolve constitutional disputes, or that the courts have the political authority to bind the polity to their conclusions.  Courts should not recognize “natural law” because it is very difficult to define. 
ii) Question: Lochner tried to give substantive content to “liberty”.  
(1) Given that Lochner was overruled in West Coast Hotel v. Parish, what is left of this idea that there are certain liberty interests that the Constitution protects (not in text) and that the government cannot infringe? is the era of economic freedom (freedom of contract) similar to the modern privacy cases? 
(2) Does court succeed in defining the DPC liberty w/o bringing back Lochner?:  Definition of our traditions changes over time.  Lochner arguably was doing the same thing – identifies a tradition that should be protected.  But this opinion is protecting interests of all, not just “capitalists”
iii) CRod says debate is stale, it’s a question of degree.  Problem is really judicial review (court striking down legislation created by democratic bodies b/c they conflict w/ constitution).  Fear is of judges relying imposing their values rather than the law. 
d) Evolution of liberty interest

i) 2 phases in protection of “lib” as protected by const

(1) 1 – econ era – freedom of k – events leading up to new deal, rejected in 1937

(2) 2 – modern privacy cases – rt to certain kinds of fund freedoms in ones marital or private life

(a) Contracep, priv in one’s home, raising kids

(b) Becomes dominant understanding of liberty post 1965

ii) Lochner is first clear subst due process cases (ct decides that laws that interfere w freedom of k and prop violate const); but was not out of blue:

(1) Dred scott – Missouri comp – fund and natural rt to prop, protected by 5th amend, has same lang as 14th amend – life lib prop without dp of law

(2) Sltrhs cases – ct upholds law requiring all butchers to work in single location

(a) Dissent – rt to pursue profession is the form of prop that the butchers are being deprived

(b) By just one vote, this idea of natural rts loses – but clearly present in contemp understanding of 14th amend, re what it is supposed to protect

(3) West Coat Hotel: by 1937 this theory of dp cls is discredited in west coast hotel (dp cls does not protect economic liberty)
iii) Due process = liberty = privacy
(1) Griswold: marital privacy

(2) Eisenstadt: decision to beget (get pregnant)

(3) Roe: right to not beget (women’s advancement, fundamentally personal interest, woman’s capacity to make decisions about herself)

(4) Casey: destiny of women placed in her spiritual imperative (form of decisional autonomy – “sweet mystery of life” understanding of the DPC) 

(i) veers b/w specificity and general interest in autonomy.  Liberty interest has evolved to allow personal decisions by this time
(ii) court justifies abortion restrictions in light of the state interest in protecting the unborn child – state can’t ban abortion but it can regulate interest in protecting women and interest in fetal life before viability.

e) Skinner v. OK, 1942

i) Court struck down a statute that required people convicted of crimes (stealing chickens) to be sterilized.  Mélange of EP and fundamental liberty, right to procreation is fundamental, so the state cannot interfere.

f) Meyer v. Nebraska, 1923

i) Facts: Statute outlawed teaching of German to kids in school.  

ii) Decision: Parents have liberty interest to control the education of their children.  Represents sphere of familial behavior that is protected by DPC, survives Lochner.

g) Griswold v. Connecticut, 1965

i) Facts: A Connecticut law made the use of contraception by married persons a criminal offense. 

ii) Decision:  (Douglas) The right to privacy in the marital relationship is protected by the Constitution despite the absence of specific language to that effect. 
(1) The various penumbras, or zones, of privacy: 

(a)  1st Amendment’s right of association

(b) 3rd Amendment’s prohibition against the peacetime quartering of soldiers

(c) 4th Amendment’s prohibition against unreasonable searches and seizures 

(d) 5th Amendment’s self-incrimination clause  

(e) 9th Amendment’s reservation to the people of un-numerated rights. 

iii) Application of test: The Connecticut law by forbidding the USE of contraceptives, rather than regulating their manner of sale, seeks to achieve its goals by means having a maximum destructive impact upon the marital relationship. Decision to procreate is part of the nature of the marital relationship, something that has been traditionally protected from governmental intrusion.  Also, the statute was not tailored to the purpose of promoting marital fidelity (law is both under and over inclusive) 
iv) Concurrence (Goldberg, Warren, Brennan): The concept of liberty protects rights that are fundamental and not confined to the specific terms of the Bill of Rights.  The 9th Amendment was passed as a response to fears that the bill of rights was not sufficiently broad to cover all essential rights and that the specific mention of certain rights would be interpreted as a denial that others were protected.   Its not that the 9th Amendment is an INDEPENDENT source of rights – rather, it is strong evidence that the LIBERTY protected by the 5th and 14th Amendments is not restricted to rights specifically mentioned in the first 8 amendments.  The Constitution nowhere mentions a specific right of personal choice in matters of marriage and family life, but the “liberty” protected by the Due Process Clause of the 14th Amendment covers more than those freedoms explicitly named in the Bill of Rights. 
(1) 2 tests

(a) Is a right of such a character that it cannot be denied without violating those fundamental principles of liberty and justice which lie at the base of all our civil and political institutions?

(b) Where there is a significant encroachment upon personal liberty, the law must be shown as NECESSARY to the accomplishment of a permissible state policy.  Here, the goal of encouraging marital fidelity is DUBIOUS, but in any case could be achieved with less sweeping (and unnecessarily broad) laws.  

v) Concurrence (Harlan)
(1) Ordered Liberty:  The Court could have relied on the Due Process Clause in finding this law violative of basic values “implicit in the concept of ordered liberty.”  Why?  The full scope of the liberty guaranteed by the Due Process Clause in the 14th Amendment cannot be found in or limited by the precise terms of the specific guarantees elsewhere provided in the Constitution. 

(a) Concept of an ordered society (Very conservative approach): There must be limitations on liberty of people.  Balancing state interests against personal liberties.  How to draw the line?  You look to the traditions of the people to determine rights. 

(2) HOME: Constitution is imbued with notion of privacy that is particularly salient in the marital home.  The state cannot impose its moral judgments by intruding upon the most intimate details of the marital relation with the full power of criminal law.   Besides, it would be pointless to hold that the Constitutional principle of privacy against arbitrary official intrusion comprehends only physical invasions by the police.  If the physical home is protected, it is surely as a result of solicitude to protect the privacies of the life within.  

2) Eisenstadt v. Baird, 1972

a) Decison:  Individuals, married or single, have a right to be free from unwarranted governmental intrusion into matters so fundamentally affecting a person as the decision whether to bear or beget a child.  Singles can ALSO use contraceptives. 
Fundamental Rights II: Abortion

1) Roe v. Wade, 1973

a) Facts: An unmarried pregnant woman and others brought a class action challenging the constitutionality of the Texas criminal abortion laws, which prohibited procuring or attempting an abortion except for the purpose of saving the mother’s life.  A three-judge district court granted declaratory relief, holding that the statutes infringed plaintiff’s rights protected by the 9th Amendment. 

b) Decision: (Justice Blackmun)

i) The right to personal privacy includes the abortion decision (Due Process Clause of the 14th Amendment), but this right is not unqualified and must be considered against important state interests in regulation.  
ii) TEST: Where “fundamental rights” are in involved, regulation limiting these rights may be justified only by a “compelling state interest” and regulations must be narrowly drawn to express only the legitimate state interests at stake. 

(1) Fundamental right? Yes – ordered liberty.  The right to privacy, whether it be founded in the 14th Amendment’s concept of personal liberty, or the 9th Amendment’s reservation of rights to the people, is broad enough to encompass a woman’s decision whether or not to terminate her pregnancy.   Detriment to women of states’ denying decision to terminate a pregnancy is obvious: physical and mental health, distress, stigma, etc.  
(2) Compelling state interest? Yes  The right to privacy is not absolute.   State has a legitimate interest in protecting the potentiality of human life.  

(a) BALANCING FORMULA:  To assess whether a state has a compelling interest!! Trimester framework to balance the competing interests of women and the state. (Turning point: VIABILITY)  

(i) Before 3 months: abortion decision is left to  medical judgment of woman and her doctor;

(ii) Immediately after 3 months: State may regulate abortion to protect the health of the mother;
(iii) After viability: State’s interest in protecting potentiality of human life trumps. 

1. Why viability? 
a.  pre-viability: fetus is imposition on mother – right against having your body conscripted for use by another; 
b. post-viability: b/c fetus can exist outside womb, woman is no longer technically being conscripted.  Difficult though b/c conscription hasn’t actually ended, and besides, the point of viability moves up in time line as technology develops.  It becomes an arbitrary line.
c) Dissent (Rehnquist): The Court’s conscious weighing of competing factors is far more appropriate to a legislative judgment than to the judicial one.  The decision to break pregnancy into 3 distinct terms and to outline the permissible restrictions the State may impose in each one is actually judicial legislation rather than the product of an examination of the intent of the drafters of the 14th Amendment. 
d) Analysis: Court says that it does not need to decide WHEN life begins. “We need not resolve the difficult question of when life begins.  When those trained in the respective disciplines of medicine, philosophy and theology are unable to arrive at any consensus, the judiciary, at this point in the development of man’s knowledge, is not in a position to speculate as to the answer.” 

i) The law has been reluctant to endorse any theory that life begins before live birth or to accord legal rights to the unborn except in narrowly defined situations

ii) C-ROD criticism of Roe’s legal analysis: Does Blackmun succeed at remaining agnostic with regards to the big question – when does life begin?   (Part 9 of opinion) He claims that he is not taking a position on that question, but at the same time, relies on viability as a trigger for state interests.  
e) ROE’s impact 

i) Abortion rates: Numbers of abortion increased and then leveled off.  However, this may be due to an increase in reporting of abortions. Before 1973, there were about 1 million illegal abortions per year. 

ii) Was roe a political mistake? (p.1407)

iii) In 1985, Judge Ginsburg wrote that Roe was unfortunate for the cause of abortion rights.  She criticized the focus of the opinion on the trimester framework, arguing that the Court should have limited itself to the question whether complete criminalization of abortion was consistent with the Due Process Clause.  

f) Reva Siegel

i) Thesis: Abortion-restrictive regulation is sex-based regulation, the use of public power to force women to bear children.  Restrictions on abortion are based on and tend to reinforce traditional notions about women’s subordinate status in society and women’s traditional obligations to have children and raise them without compensation. 

(1) When the state enacts restrictions on abortion, it coerces women to perform the work of motherhood without altering the conditions that continue to make such work a principal cause of their secondary social status.  

(2) When the state deprives women of choice in matters of motherhood, it deprives women of the ability to lead their lives with some rudimentary control over the sex-role constraints this society imposes on those who bear and read children.  It makes the social reality of women’s lives more nearly conform with social stereotypes of women’s lives.  Considered from this perspective, choice in matters of motherhood implicates constitutional values of equality and liberty or both.    Restrictions on abortion thus offend constitutional guarantees of equal protection, not simply because of the status-based attitudes about women they reflect. For centuries, this society has defined women as mothers and defined the work of motherhood as women’s work. These are the assumptions which make it “reasonable” to force women to become mothers.  Absent these deep-rooted assumptions about women, it is impossible to explain why this society insists that restrictions on abortion are intended to protect the unborn, and yet has never considered taking action that would alleviate the burdens forced motherhood imposes on women.

ii) One response to Siegel is based on Feeney: Siegel argues that the state interest in protecting potential life is effectively a state interest in forcing women to become mothers.  Response: This is an EFFECT of abortion regulation because of the fact that the fetus is lodged inside the mother’s body, but it is not the PURPOSE of the regulation.  The fetus must be viewed as separate from the mother.  Besides, this fetal presence inside the mother is due to some action to which the mother has CONSENTED and for which she is RESPONSIBLE.  

(1) Rebuttal: Problematizing “consent” Siegel argues that the very notion of choice is not really separable from women’s social construction by gender norms.  That is, women’s sense of who they are, what they want, and what they should do is partly constructed by the very gender norms and social forces that constrain them.

g) 13th Amendment argument for abortion: Andrew Koppelman: If citizens may not be forced to surrender control of their persons and services, then women’s persons may not be invaded and their services may not be coerced for the benefit of fetuses.
h) Abortion and the Equal Protection Clause

i) Equal Protection argument: Abortion regulations are sex-based classifications that work to the disadvantage of women.   

ii) Sylvia Law: The rhetoric of privacy, as opposed to equality, blunts our ability to focus on the fact that it is women who are oppressed when abortion is denied.  A privacy right that demands that “the abortion decision… be left to the medical judgment of the pregnant woman’s physician” gives doctors undue power by falsely casting the abortion decision as primarily a medical question.  The rhetoric of privacy also reinforces a public/private dichotomy that is at the heart of the structures that perpetuate the powerlessness of women.

iii) Two cases arguably justify why courts did not embrace sex equality arguments for abortion:

(a) Geduldig v. Aiello, 1974: Held that classifications based on pregnancy were not classifications based on sex.  

(b) Personnel Administrator of Massachusetts v. Feeney, 1979: Held that non-sex-based classifications that have a disparate impact on women do not violate equal protection unless one can demonstrate that the decision-maker acted because of, rather than in spite of, a desire to harm women. 
2) Challenges to Roe and Stare Decisis

a) Planned Parenthood of Central Missouri v. Danforth, 1976

i) Facts: Missouri required that a husband give “prior written consent” to the decision of his wife to seek an abortion during the first 12 weeks of pregnancy, unless the abortion was necessary to preserve the mother’s life.  

ii) Holding: No spousal consent allowed.  Since the state cannot regulate or proscribe abortion during the first stage, the state cannot delegate authority to any particular person, even the spouse, to prevent abortion during the same period. 

(1) Why?  The marital relationship will NOT be enhanced by giving the husband a veto power exercisable for any reason whatsoever or for not reason at all.  Inasmuch as it is the woman who physically bears the child and who is the more directly and immediately affected by the pregnancy as between the two, the balance weighs in her favor. 

(2) The Court also invalidated a Missouri statute prohibiting an unmarried woman under the age of 18 from obtaining an abortion without the written consent of a parent unless a licensed physician certified that the abortion was necessary to preserve the life of the mother. 

b) Maher v. Roe, 1977

i) Decision: Court held that states have no duty to fund abortions even if they fund childbirth, and public hospitals have no duty to allow their facilities to be used for abortions.  

c) Hodgson v. Minnesota, 1990

i) Decision:Court invalidated a provision of a Minnesota statute that prohibited performance of a minor without parental notification.  There must be a judicial bypass procedure, whereby a pregnant minor can obtain a court order for an abortion without notifying her parents. 

d) Akron, 1983

i) Court struck down regulation requiring abortions only in hospitals and an informed consent provision a lot like the one upheld in Casey.  
ii) O’Connor Dissent: Roe trimester framework is on “collision course w/ itself”:
(1) Abortions are safer now;

(2) Trigger for health of mother is later in time;

(3) Technology develops and viability is earlier;

(4) Trimester framework collapses on itself; and

(5) Proposes “Undue Burden” test! 

e) Planned Parenthood of Southeeastern Pennsylvania v Casey, 1992

i) Facts:  The Pennsylvania Abortion Control Act of 1982 required that:

(1) Women seeking abortions must give their INFORMED CONSENT prior to the procedure;

(2) Women seeking abortions must be given certain INFORMATION 24 hrs before procedure;

(3) MINORS must get consent of one of PARENTS (they can get a judicial bypass if parental consent is lacking);

(4) MARRIED WOMEN seeking abortions must sign a statement indicating that they have notified their husbands.

ii) Decision: (O’Connor, Kennedy and Souter) Reaffirming Roe v. Wade based on Due Process Clause of the 14th Amendment = Only the husband-notification requirement was held to be unconstitutional. 
(1) Roe v. Wade’s principles must be once again re-affirmed. VIABILITY IS STILL KEY.

(a) Women have a right to abortion before viability without undue interference from the state.  Before viability, the State’s interests are not strong enough to support a prohibition of abortion or the imposition of a substantial obstacle to the woman’s effective right to elect the procedure.

(b) States can restrict abortions after fetal viability, as long as the law has exceptions for when the life or health of the mother are in danger.

(c) The State has a legitimate interest in protecting the health of the woman and the life of the fetus that may become a child.  

(2) RATIONALE 

(a) LIBERTY 

(i) 14th Amendment: Choices [relating to reproduction] are the most intimate and personal choices a person may make in a lifetime, choices central to personal dignity and autonomy, [so they] are central to the liberty protected by the Fourteenth Amendment.  

(ii) Kennedy: At the heart of liberty is the right to define one’s concept of existence, of meaning, of the universe, and of the mystery of human life.  Beliefs about these matters could not define the attributes of personhood were they formed under compulsion of the State.  

(b) PAIN OF PREGNANCY AND CHILDBIRTH

(i) The mother who carries a child to full term is subject to anxieties, to physical constraints, to pain that only she must bear…. Her suffering is too intimate and personal for the State to insist, without more, upon its own vision of the woman’s role, however dominant that vision has been in the course of our history and our culture.  The destiny of the woman must be shaped to a large extent on her own conception of her spiritual imperatives and her place in society.

(c) STARE DECISIS

(i) Workability: Has a rule proved to be intolerable simply in defying practical workability? 

(ii) Reliance: Has a rule been subject to a kind of reliance that would lend a special hardship to the consequences of overruling and add inequity to the cost of repudiation?

(iii) Doctrinal anachronism: Have new principles of law left the old rule no more than a remnant of abandoned doctrine?

(iv) Change of facts: Have facts changed or come to be seen so differently as to have robbed the old rule of significant application or justification? 

(d) COURT’S LEGITIMACY: Overruling Roe would seriously weaken the Court’s capacity to exercise the judicial power and to function as the Supreme Court of a Nation dedicated to the rule of law. Court should not “overrule under fire” in the absence of a compelling rationale.
(i) The Court’s legitimacy depends on making legally principled decisions under the circumstances in which their principles character is sufficiently plausible to be accepted by the Nation. The people’s willingness to accept the court’s power of judicial review is based on the faith that justices are not swayed by political pressure.  Court must be very careful when revisiting past decisions for fear of being marked as political.  

(ii) In 2 circumstances, however, the Court would almost certainly fail to receive the benefit of the doubt in overruling prior cases.  

1. There is, first, a point beyond which frequent overruling would overtax the country’s believe in the Court’s good faith. There is a limit to the amount of error that can plausibly be imputed to prior courts.

2. Second. Where, in the performance its duties, the Court decides a case in such a way as to resolve the sort of intensely divisive controversy reflected in Roe… its decision has a dimension that the resolution of the normal case does not carry.  Roe… requires a rare precedential force to counter the inevitable efforts to overturn it and to thwart its implementation.

(3) NEW TEST: UNDUE BURDEN: To promote the state’s profound interest in potential life, throughout the pregnancy the state may take measures to ensure that the woman’s choice is informed and measures designed to advance this interest will not be invalidated as long as they do not place a substantial obstacle in the path of a woman seeking an abortion before the fetus attains viability.  An undue burden exists, and therefore a provision of law is invalid, if its  PURPOSE or EFFECT is to place a substantial obstacle in the path of a women seeking an abortion before the fetus attains viability.

(a) Problems with trimester framework: It was a doctrinal test that could not stand the test of time.  Too rigid, too schematic, and conditional on facts in the world that are changing.  Also, the State should be able to express its interest in the life of the fetus throughout the pregnancy, not only after the third trimester. 

(4) How can state express its interest in protecting potential life?
(5) Informed consent: In attempting to ensure that a woman apprehend the full consequences of her decision, the State furthers the legitimate purpose of reducing the risk that a woman my elect an abortion, only to discover later, with devastating psychological consequences, that her decision was not fully informed.  If the information the State requires to be made available to the woman is truthful and not misleading, the requirement may be misleading.   Since there is no evidence on this record that requiring a doctor to give the information as provided by the statute would amount in practical terms to a substantial obstacle to a woman seeking an abortion, we conclude that it is not an undue burden.  

(6) 24 waiting period: Not, standing alone, an undue burden.  A particular burden is not of necessity a substantial obstacle. 

(i) Power of the purse: All that Roe obligates the government to do is not place substantial obstacles in the way of women seeking abortions.  States must remove obstacles of THEIR OWN CREATION, but problems such as poverty which may prevent women from affording certain medical procedures are ok.  In fact, state governments can use their funding authority to make abortions less accessible and thereby encourage women to keep their children.

(7) Husband notification: NO! UNCONSTITUTIONAL.  Spousal notification requirement is likely to prevent a significant number of women from obtaining an abortion.  It does not merely make abortions a little more difficult or expensive to obtain; for many women (abused by their husbands), it will impose a substantial obstacle. Women are full and complete adults!  This regulation puts the woman in the position of a child and that is unacceptable.

(i) Parental vs. Spousal consent: Upholding parental notification requirements are based on the reasonable assumption that minors will benefit from consultation with their parents… We cannot adopt a parallel assumption about women.  It is an inescapable biological FACT that state regulation with respect to the child a woman is carrying will have a far greater impact on the mother’s liberty than on the father’s.  “Inasmuch as it is the woman who physically bears the child and who is the more directly and immediately affected by the pregnancy, the balance weighs in her favor.” Danforth. 
(ii) As long as there is a judicial bypass, 1 parent consent requirement is constitutional 

iii) Concurrence (Justice Stevens): 24 hr period unconstitutional: No person undertakes the decision [to abort] lightly – and States may not presume that a woman has failed to reflect adequately merely because her conclusion differs from the State’s preference.  A woman who has, in the privacy of her thoughts and conscience, weighed the options and made her decision cannot be forced to reconsider all, simply because the State believes she has come to the wrong conclusion. 

iv) Concurrence (Blackmun): EQUAL PROTECTION!  By restricting the right to terminate pregnancies, the State conscripts women’s bodies into its service, forcing women to continue their pregnancies, suffer the pains of childbirth, and in most instances, provide years of maternal care.  The State does not compensate women for their services, instead it assumes that they owe this duty as a matter of course.  This assumption – that women can simply be forced to accept the “natural” status and incidents of motherhood – appears to rest upon a conception of women’s role that has triggered the protection of the Equal Protection clause.  These assumptions about women’s place in society are not longer consistent with our understanding of the family, the individual, or the Constitution. 

v) Dissent (Rehquist)

(1) Stare decisis does not require respecting Roe.

(2) Reliance argument is weak – witness overturning of Plessy in Brown, etc.

(3) It doesn’t make sense to argue that if an issue is divisive the court can’t overrule  a case.

(4) Judgment for the LEGISLATURE: The joint opinion is forthright in admitting that it draws distinctions based on a policy judgment that parents will have the best interests of their children at heart, while the same is not necessarily true of husbands as to their wives. This may or may not be a correct judgment, but is quintessentially a legislative one.  Despite the efforts of the joint opinion, the undue burden standard presents nothing more workable than the trimester framework which it discards today.  Under the guise of the Constitution, this Court will still impart its own preferences on the States in the form of a complex abortion code.

vi) Dissent (Scalia): 

(1) The issue is whether the power of a woman to abort is a liberty protected by the Constitution of the United States.  I am sure it is not.  I reach that conclusion because of 2 simple facts: 

(a) The Constitution says absolutely nothing about it;

(b) The longstanding traditions of American society have permitted it to be legally proscribed. 

(i) Rebuttal: If there is something deeply rooted in our nation’s traditions, it is the tradition of using expectations about gender and marriage to force women to become mothers against their will, and justifying this policy through discourses about women’s natural proclivities or obligations.  Is this a tradition worthy of constitutional protection?? 

(2) Roe and Casey represent and ABUSE OF POWER by the Court.

(a) The abortion fight should be left to the states, to the legislatures: By foreclosing all democratic outlet for the deep passions this issue arouses, by banishing the issue from the political forum that gives all participants, even the losers, the satisfaction of a fair hearing and an honest fight, by continuing the imposition of a rigid national rule instead of allowing for regional differences, the Court merely prolongs and intensifies the anguish.  

vii) C-ROD: Casey weaknesses
(1) The difference between Roe and Casey is that Casey allows the States to express their views on fetal life (balanced against rights of women).  Question is how to apply this test! It is not clear how to police this line.
(2) Casey allowed states to regulate it almost out of existence.  Some hospitals voluntarily gave it up.  Now abortion is a right primarily for women who have means.

(3) Weaknesses of stare decisis analysis 

(a) (Rehnquist) By its reasoning, the Court will not be able to recognize its errors if political controversies coalesce around certain issues/cases.  

(b) Brown and West Coast Hotel both overruled past precedent and are celebrated for having done so.  

(c) Fact change and reliance interests analyses is weak
(i)  Casey implies that in Lochner, Brown and West Coast Hotel, there must have been a factual development that justified overturning precedent.

1. Assumption in Lochner was proved to be wrong: unfettered economics ensured distribution of resources and economic health of a society.  Depression showed that laissez faire economics wasn’t necessarily better. 

2. As for Brown, Plessy says that segregation imposes a stigma. Brown recognizes that segregation DOES create stigma.  Stigma is inherent in the idea of segregation.  
3. But were these changes in circumstances or values/ attitudes?  Changes in facts or understanding about the facts? Why have the facts similarly not changed in Roe? Couldn’t one argue that scientific advances changed the facts sufficiently to make the viability test unworkable?  The question of when life begins is not going to be answered by facts. So in a sense, Souter and O’Connor say that this question can’t be answered but it can only overturn Roe if facts change – hiding a moral judgment?
(ii) Reliance: Casey suggests that people relied on Roe, planned lives based on fact that they can get abortion.  Roe triggered a reorganization of social structures (sexual revolution, women’s equality – Roe is important for these)
1. But by 1992 very few people were relying on Roe b/c they thought it would be overturned w/ the new appointments
2. Plus Webster suggested that Roe was significantly curtailed anyway (abortions are now a lot less frequent and harder to get)
3. Compare Roe reliance interest w/ Brown and West Coast:
a. West Coast: reliance interest in running your business as you saw fit, more traditional kind of reliance interest
b. Brown: major reliance on Plessy Southern institutions were all structured on separate but equal doctrine
c. is there defensible distinction?  West Coast and Brown weren’t really overturned on reliance issue, the facts had changed.  If you have 1 of 4 criteria, its ok to overturn 

f) Stenberg v. Carhart, 2000

i) The Court struck down a Nebraska law that banned any “partial birth abortion” unless the procedure “is necessary to save the life of the mother”.  Nebraska law violated Casey’s undue burden test for 2 reasons:

(1) Effect of regulation
(a) NO HEALTH /LIFE EXCEPTION: Casey requires a health exception in order to validate both post- and pre-viability abortion regulation.  

(b) TOO VAGUE: The Nebraska statute violated the right to abortion because the language of the statute applied to the more commonly used D&E procedure as well as to D&X.  D&E may also involve drawing a “substantial portion” of a living fetus through the cervix, into the vagina.  By restricting the safest and most common form of second trimester abortion, the statute imposed an “undue burden” under casey.

(2) Intent of regulation: The real purpose of Nebraska’s law was not to protect fetuses or prohibit cruelty, but to “chip away” at the right to abortion.  The ban on partial birth abortions did not directly further an interest in the potentiality of a human life by saving the fetus in question from destruction, as it regulated only a METHOD of performing abortion.  

g) Gonzales v. Carhart, 2007

i) Facts: Congress passed the Partial-Birth Abortion Act of 2003.  The act banned a method of performing abortions called intact D&E (dilation and extraction), usually performed in the second and third trimesters of pregnancy.  Congress found that, despite the district court’s findings in Sternberg, there was a moral, medical and ethical consensus that partial-birth abortion is a gruesome and inhumane procedure that is never medically necessary and should be prohibited.  Although the acts contains an exception for situations where the mother’s life is endangered, it didn’t have an exception for cases where the mother’s health would be endangered by using another method of abortion. Doctors challenged the statute on the ground that it imposed an undue burden on a women’s right to choose a second trimester abortion, that the crime defined by the statute was unduly vague and the contained no health exception. 

ii) Decision: Casey undue burden test

(1) Purpose?  The government may use its voice and its regulatory authority to show its profound respect for the life within the woman. 

(2) Effect? There is medical uncertainty as to whether the Act’s prohibition will ever impose significant health risks on women.  But the Court has given state and federal legislatures wide discretion to pass legislation in areas where there is medical and scientific uncertainty. The Act is not invalid on its face and where there is uncertainty over whether the barred procedure is ever necessary to preserve a woman’s health – defer to CONGRESS!  (Consistent w/ Casey b/c it is a way for the state to use its voice to express its interest in the fetus’s life.) 
iii) Dissent: Ginsburg, Stevens, Souter and Breyer
(1) Today’s decision is alarming. It refuses to take Casey and Sternberg seriously.  It tolerates, indeed applauds, federal intervention to ban nationwide a procedure found necessary and proper in certain cases… It blurs the line, firmly drawn in Casey, between previability and postviability abortions.  And, for the first time since Roe, the court blesses a prohibition with no exception safeguarding a woman’s health.  
(a) Court should have applied a heightened standard of review, not a simple rationality-deference standard
(b) State interest in potential life NOT furthered because the law doesn’t save a single fetus – people can still use the other procedure (which may be more risky for women).  Rather than ban a procedure because women may suffer when they find out about its details, they should simply be  informed beforehand.  Patriarchal! 
iv) C-ROD ANALYSIS: Kennedy’s majority opinion expands the nature of the state’s interest and relaxes the standard of review applied.  He implicitly overruled Casey and Carhart I, or at least significantly limited their force. 

FUNDAMENTAL RIGHTS III: SEXUAL ORIENTATION

1) Substantive Due Process and Equal Protection

a) Key questions

i) Is it legitimate for the court to read substantive rights into due process clause? Is the court exceeding its authority as an interpreter of the constitution?

(1) What is the scope of substantive due process? “Liberty in its more transcendent” dimensions is not specific enough.  Is consent enough to justify liberty?

ii) How is what its doing here different from commerce clause and other cases? Is it more politically involved here?

iii) When doing this kind of due process analysis, what weight should tradition have in the weight of a definition?  Should we go with Lawrence approach – looking to recent trends – or Bowers’ focus on history? 

iv) Central question of constitutionalism: each generation gets to decide for itself what liberty means, what the constitution means. Living constitutionalism.  Is that inconsistent with the idea of having a rigid constitution?  Why can the court ‘update’ the constitution? Why not trust the legislature to adapt laws to changing morality?

b) Bowers v. Hardwick, 1986
i) Facts: Hardwick was arrested in his home for violating Georgia’s sodomy statute.  Hardwick argued: 
(1) The Constitution confers a right of privacy that extends to homosexual sodomy.
(2) Precedent suggests that any kind of private sexual conduct between consenting adults and in the privacy of one’s home is constitutionally insulated from state proscription.

(3) There must be a rational basis for the law and there is none in this case other than the presumed belief of a majority of the electorate in Georgia that homosexual sodomy is immoral and unacceptable. 

ii) Decision (White): The Constitution does not confer a fundamental right to engage in homosexual sodomy (as opposed to sexual autonomy).  The right to privacy does not extend to consensual sexual autonomy that doesn’t hurt third party.  Why?
(1) Original intent of framers: Traditions and history of the U.S. suggest that sodomy has always been condemned.  “Proscriptions against sodomy have ancient roots. Sodomy was a criminal offense at common law and was forbidden by the laws of the original thirteen states when they ratified the bill of rights.  Against this background, to claim that a right to engage in which conduct is ‘deeply rooted in this Nation’s history and tradition’ or ‘implicit in the concept of ordered liberty’, is, at best, facetious.  

(a) Rebuttal: Why should long dead ppl have control over the principles that the const protects today → time can blind us to truths that ppl later see – we should not be bound by these blinders!  The ct is playing an important role in moving social attitudes forward – looking to world around as to whether attitudes have changed

(2) Finding substantive due process rights can be highly undemocratic: The Court is most vulnerable and comes nearest to illegitimacy when it deals with judge-made constitutional law having little or no cognizable roots in the language or design of the Constitution.  There should be great resistance to expand the substantive reach of those Clauses, particularly if it requires redefining the category of rights deemed to be fundamental. Otherwise, the judiciary necessarily takes to itself further authority to govern the country without express constitutional authority. 
(3) There are limits on the privacy of the home: Plainly enough, otherwise illegal conduct is not always immunized whenever it occurs in the home.   Victimless crimes, such as the possession and use of illegal drugs do not escape the law where they are committed at home.   It would be difficult ot limit the claimed right to homosexual conduct while leaving exposed to prosecution incest and other sexual crimes even though they are  committed in the home. 

iii) Dissent (Blackmun): References tradition.  This is protected interest – notion of not invading the home.  State can’t dictate certain aspects of your personal life that don’t have implications on 3rd parties.
iv) Concurrence (Powell): There is no fundamental right – no substantive right under the Due Process Clause – to homosexual sodomy.  Respondent could be protected, however, by the 8th Amendment of the Constitution.  The Georgia statute at issue in this case authorizes a court to imprison a person for up to 20 years for a single private, consensual act of sodomy.  In my view, a prison sentence for such conduct – certainly a sentence of long duration – would create a serious 8th Amendment issue. 

v) Dissent (Blackmun)
(1) History/tradition not enough: Like Justice Holmes, I believe that “it is revolting to have no better reason for a rule of law than that so it was laid down in the time of Henry IV.  It is still more revolting if the grounds upon which it was laid down have vanished long since, and the rule simply persists from blind imitation of the past.”  Respondent’s claim must be analyzed in light of the values that underlie the constitutional right to privacy.  
(a) Secularism!! The assertion that ‘traditional Judaeo –Christian values proscribe’ the conduct involved cannot provide an adequate justification for the law… The legitimacy of secular legislation depends instead on whether the State can advance some justification for its law beyond its conformity to religious doctrine.  
(2) Freedom of association: The right the Court has refused to recognize is the fundamental interest all individuals have n controlling the nature of their intimate associations with others.
(3) Privacy in the HOME – 4th Amendment: “The right of the people to be secure in their … houses”, expressly guaranteed by the 4th Amendment, is perhaps the most ‘textual’ of the various constitutional provisions that inform our understanding of the right to privacy.  The right of an individual to conduct intimate relationships in the intimacy of his or her own home seems to me to be the heart of the Constitution’s protection of privacy.  

vi) Dissent (Stevens)
(1) History: The fact that the governing majority in a state ha traditionally viewed a particular practice as immoral is not a sufficient reason for upholding a law prohibiting the practices; neither history nor tradition could save a law prohibiting miscegenation from constitutional attack (Lovinv v. Virinia).  

(2) PRECEDENT = liberty: Individual decisions by married persons, concerning the intimacies of their physical relationship, even when not intended to produce offspring, are a form of liberty protected by the Due Process Clause of the 14th Amendment.  This protection extends to intimate choices by unmarried as well as married persons. The essential “liberty” that animated the development of the law in cases like Griswold, Eisenstadt and Carey surely embraces the right to engage in nonreproductive, sexual conduct that others may consider offensive or immoral. 
vii) Criticism: Roe v. Wade arguably flew in the face of centuries of US tradition banning abortion. History and the intention of the framers are hardly binding sources of law in every context.  The Court could have expanded the procreative autonomy described in Griswold to include sex not leading to procreation.  The court could have emphasized the right to personal freedom of association in sexual intimate relationships – within the privacy of the home and when no third parties are harmed.

c) Romer v. Evans, 1996 – Rational basis with teeth!

i) Facts: A Colorado law (Amendment 2) determined that sexual orientation would not constitute a basis for protected status against claims of discrimination.  The state argued that the measure did no more than deny homosexuals special rights. 

ii) Decision (Kennedy): Amendment 2 is unconstitutional for denying homosexuals the equal protection of the laws. 

TEST: Rational Basis with TEETH  (Court was reluctant to declare any particular class of persons “suspect” for institutional reasons. Another case that belongs here relates to the mentally disabled.  Justices are trying to protect certain groups without using “suspect class” strategy of civil rights cases.) As long as there is a plausible legitimate interest, and means employed are ok, law is fine. 
(1) Overly broad: First, the amendment imposes a broad disability on a single group.  It is at once too narrow and too broad. It identifies persons by a single triat and then denies them protection across the board.  A law declaring that in general it shall be more difficult for one group of citizens than for all others to seek aid from the government is itself a denial of equal protection of the laws in the most literal sense.

(2) Rational basis: Second, the law’s sheer breadth is so discontinuous with the reasons offered for it that the amendment seems inexplicable by anything but ANIMUS toward the class that it affects; it lacks a rational relationship to a legitimate state interest. If equal protection of the laws means anything, it must at the very least mean that a bare desire to harm a politically unpopular group cannot constitute a legitimate governmental interest. 

iii) Dissent (Scalia): 
(1) The people of Colorado adopted an entirely reasonable provision which does not even disfavor homosexuals in any substantive sense, but merely denies them preferential treatment.  

(2) Precedent: Harwick!

(3) Rational basis: Amendment 2 is designed to prevent piecemeal deterioration of the sexual morality favored by a majority of Coloradans, and is an appropriate means to that legitimate end.  It is constitutionally permissible for a state to make homosexual conduct criminal (under Bowers), surely it is constitutionally permissible for a state to enact other laws merely disfavoring homosexual conduct.  It is rational to criminalize homosexual sodomy, surely it is rational to deny special favor and protection to homosexuals.

(4) Judicial activism/ democracy: Striking it down is an act, not of judicial judgment, but of political will.Court is taking sides in the culture war! Since the Constitution of the US says nothing about homosexuality, it is left to be resolved by normal democratic means, including the democratic adoption of provisions in state constitutions.  This Court has no business imposing upon all Americans the resolution favored by the elite class from which the Members of this institution are selected, pronouncing that “animosity” toward homosexuality is evil.  

d) Lawrence v. Texas, 2003:  

i) Facts: A Texas law prohibited homosexual intercourse.  
ii) Decision: The Texas law is unconstitutional! Bowers overruled.
(1) History justification of Bowers factually incorrect and changing: Far from possessing “ancient roots”, American laws targeting same-sex couples did not develop until the last third of the 20th century.  But there is an emerging awareness that liberty gives substantial protection to adult persons in deciding how to conduct their private lives in matters pertaining to sex.  History and tradition are the starting point but not in all cases the ending point of the substantive due process inquiry.
(2) DUE PROCESS liberty interest = human dignity: This case involves two adults, who, with full and mutual consent form each other, engaged in sexual practices common to a homosexual lifestyle.  The petitioners are entitled to respect for their private lives. The state cannot demean their existence or control their destiny by making their private sexual conduct a crime. Their right to liberty under the Due Process Clause gives them the full right to engage in their conduct without intervention of the government.  “It is a promise of the Constitution that there is a realm of personal liberty which the government may not enter.” (Casey) 
(3) Rational basis review:  The Texas statute further no legitimate state interest which can justify its intrusion into the personal and private life of the individual.  Can the majority use the power of the State to enforce these views on the whole society through operation of the criminal law? NO!!!!!  “Our obligation is to define the liberty of all, not to mandate our own moral code.” (Casey)
iii) Concurrence (O’Connor) So long as the Equal Protection Clause requires a sodomy law to apply equally to the private consensual conduct of homosexuals and heterosexuals alike, such a law would not long stand in our democratic society.  
iv) Dissent (Scalia):
(1) Whatever happened to the stare decisis principle of Casey? The widespread opposition to Bowers, a decision resolving an issue as divisive as the issue in Roe,, is offered as a reason in favor of OVERRULING it.  
(2) Reliance interest/ relying on morals as a basis for law is OK/ rational basis: Countless judicial decisions and legislative enactments have relied on the ancient proposition that a governing majority’s belief that certain sexual behavior is “immoral and unacceptable” constitutes a rational basis for regulation. “The law is constantly based on notions of morality and if all laws representing essentially moral choices are to be invalidated under the Due Process the courts will be very busy indeed.” (Bowers) This decision effectively decrees the end of all morals legislation.  If, as the Court asserts, the promotion of majoritarian sexual morality is not even a legitimate state interest, few laws can survive rational-basis review. Why can’t a state express moral disapproval in its laws?  
(a) Rational basis-review is proper.  Scalia says no to heightened review (afraid of implications of giving heightened review to gays – thinks door to gay marriage is open after this)
(3) Democracy! I would no more require a state to criminalize homosexual acts, or for that matter, display any moral disapprobation of them – than I would forbid it to do so.  
v) Criticism of majority in Lawrence: the statute at issue didn’t ban “intimate relationships”.  It only banned homosexual sodomy. 

Answer: In practice, the Texas law imposes a stigma on a class of people as a whole.  The dignity of certain people was undermined by outlawing a part of their relationship and making it harder for them to form these relationships publicly. 

vi) Stare decisis: Was the transition from Bowers to Lawrence justified? 

(a) Doctrinal erosion? No. 

(b) Reliance could go both ways.  

(c) Workability? No, because homosexual sodomy can be prohibited without difficulty.  

(d) Change in Facts?  YES!!  Between 1986 and 2003, far fewer states banned sodomy (24 to 12); only 3 banned homosexual sodomy anymore. There was an erosion of the stigma attached to homosexual sodomy.  But these are changes in moral intuitions rather than facts.  One could argue that scientific understanding of homosexuality changed, but its harder to do this here than in Roe.  

1. What constitutes of change of fact rather than a change in the understanding of facts?

vii) Gay marriage?

(1) Does Lawrence suggest that gay marriage is constitutional? Arguably, Lawrence stands for the fact that certain classes of people cannot be disadvantaged due to their sexual orientation. Scalia implies that Lawrence suggests – when it comes to an adult consensual relationships, there is no justification for the state to prohibit it.

(2) Court could have gone two routes: equal protection (O’Connor) substantive due process, dignity (Kennedy, majority opinion).  Leaving the precedent of Bowers on the books would mean that homosexual relationships would continue to be stigmatized.  Dignitary rationale.  At the same time, the court tries to place a limit on the reach of Lawrence.   The equal protection rationale more clearly leads to the holding that gay marriages are constitutional, which may be the reason why Kennedy opted for substantive due process. Scalia’s dissent agrees that equal protection logic seems to suggest that gay marriage is constitutional.  

(a) Rationality test + gay marriage: One state interest is in promoting traditional family, in encouraging procreation, etc. But why then can’t the state require fertility tests before marriage? Why not prohibit marriage for women over 45 years? Why not force couples to have children?  Can the state ever pursue an interest in augmenting a certain form of family structure?  

2) Sexual orientation as a suspect classification 
a) The Supreme court has not yet decided whether classifications based on sexual orientation are suspect; however the issue has been debated by several lower courts.  What effect does Lawrence have on this questions?  4 possibilities: (p.1518)

i) Lawrence makes no difference, because the doctrines of equal protection and substantive due process are analytically distinct and serve very different constitutional interests.

ii) Lawrence will eventually lead to recognition of sexual orientation as a suspect or quasi-suspect classification (like gender).  Due process and equal protection are deeply connected (Justice Warren’s arguments in Bolling v Sharpe, both Casey and Lawrence synthesize liberty and equality values).  If same-sex sexual relations are constitutionally protected, it makes little sense to burden the status that is either correlated or constituted by that status.  The same concerns that make it unconstitutional to criminalize same-sex sexual relations will develop into constitutional restrictions on laws that discriminatorily burden same-sex orientation.  To be sure, one can distinguish homosexual orientation from homosexual sexual conduct.  And there is much more to homosexual identity, culture and conduct than same-sex sexual relations. Nevertheless, the status- conduct distinction is tenuous at best where the question is the legality of state-supported discrimination.  The Court will eventually recognize that homosexuals will never gain full social and legal equality until state-supported discrimination is treated as suspect.
iii) Lawrence will indefinitely delay recognition of sexual orientation as a suspect or quasi-suspect classification. Having protected homosexuals and bisexuals though the Due Process Clause, the Court will find no need to give them the additional protection of the Equal Protection Clause.  

FUNDAMENTAL RIGHTS IV: FACING DEATH

1) Background

a) Bodily integrity, physician assisted suicide = ongoing, frontier area of the law.  The court was hesitant to rule on physician-assisted suicide for a general lack of understanding of impact of physician- assisted suicide. No state had experimented much with it and the Netherlands had evidence that some people were being coerced into accepting suicide.  Worry about the elderly, mentally disabled, etc.
b) Cruzan v. Missouri Dep't. of Health, 1990
i) Facts:  Nancy Cruzan had been in a coma for many years, brain dead, her family fought legal battles to terminate her life. 
ii) Question: Do people have a right to refuse life-sustaining medical treatment based on the Due Process Clause? 
iii) Decision: Court upheld Washington’s law allowing physician assisted suicide based on common law right to be free from unwanted medical treatment.
c) Washington v. Glucksberg, 1997
i) Facts: Washington’s Natural Death Act of 1979 said that “withholding or withdrawal of life-sustaining treatment” at a patient’s direction “shall not, for any purpose, constitute suicide.”  Respondents argued that the liberty interest they asserted was consistent with the Court’s substantive-due-process cases, even if not with the US’s history and practice.  Pointing to Casey and Cruzan, they said that the Court’s jurisprudence in this area reflect a general tradition of “self-sovereignty” and teach that the “liberty” protected by the Due Process Clause includes “basic and intimate exercises of personal autonomy.”  According to respondents, this liberty jurisprudence, and the broad individualistic principles it reflects, protects the liberty of competent terminally ill adults to make end-of-life decisions free of undue government interference.
ii) Question: Does Washington’s prohibition against “causing” or “aiding” a suicide offend the 14th Amendment?
iii) Decision (Rehquist): NO.  The right to physician assisted suicide is NOT a fundamental liberty interest protected by the Due Process Clause, so court must apply rational-basis test.
iv) TEST: Rehnquist proposes a 2 prong test for whether a right is a fundamental liberty protected by Due Process (return to Harlan’s conception of ordered liberty in Griswold)
(1) Look to deeply rooted US traditions: The Due Process Clause specially protects those fundamental rights and liberties which are, objectively, “deeply rooted in this Nation’s history and tradition” and “implicit in the concept of ordered liberty” such that “neither liberty nor justice would exist if they were sacrificed.”  “Our nation’s history, legal traditions and practices provide the crucial guideposts for responsible decision-making that direct and restrain our exposition of the Due Process Clause.  

(2) Liberty interest CAREFULLY asserted: Second, we have required in substantive-due-process cases a “careful description” of the asserted fundamental liberty interest.  

(a) RATIONALE for an exacting test: The liberty protected by the 14th Amendment have at least been carefully refined by concrete examples involving fundamental rights found to be deeply rooted in our legal tradition.  This approach tends to rein in the subjective elements that are necessarily present in due-process judicial review. 

v) Application of test
(1) History of US traditions: The history of assisted suicide in the US has been and continues to be one of the rejection of nearly all efforts to permit it.  

(2) Rational basis test: W
(a) Washington’s assisted suicide ban must be rationally related to legitimate government interests. It is!!!
(i) Unqualified interest in the preservation of human life.

(ii) Interest in protecting the integrity and ethics of the medical profession.

(iii) Interest in protecting vulnerable groups from abuse, neglect and coercion.

(iv) Interest in protecting disabled and terminally ill people from prejudice, negative and inaccurate stereotypes and “societal indifference.

(b) The ban on assisted suicide must be reasonably related to the promotion and protection of those interests.  It is!
3) Doctrinal Erosion:  Bowers and Roe doctrines have been eroded 
a) Casey: the definition that Kennedy relies on has been eroded by Glucksberg (Scalia)
i) Glucksberg uses history to reject fundamental right to assisted suicide.  Cases recognized a right as fundamental that wasn’t in history (abortion).  These are somewhat inconsistent methodologically.
b) Bowers was eroded by Romer:

i) Bowers: sodomy not fundamental right, not deeply rooted historical right

ii) Romer: defined right to homosexual sodomy.  Says amend 2 is based only on animus (moral disapproval) – this erodes the part of Bowers that says moral condemnation is ok.  There is at least ambiguity now about if moral condemnation is an appropriate state interest in homosexual sodomy.

4) How can we reconcile these 2 erosions?

a) Glucksburg was dealing with a specific interest that didn’t include animus for a particular group of people.

b) Kennedy considers erosion of Bowers by Romer more heavily than the erosion of Casey by Glucksberg b/c of how he defines the nature of the interest.
i) he says the liberty interest is a right to engage in sexual conduct and personal intimate relationships are recognized in history.  There is no general principle recognizing the right to assisted suicide.  There also may be greater public reliance on the Romer erosion than in the Glucksberg.
LEGISLATIVE AND ADJUDICATIVE ENFORCEMENT OF THE 14TH AMENDMENT 

1) Background 

a) Civil war amendments have a unique structure
i) 14th amendment first section offers prohibition, but what was unique was it also provided ENFORCEMENT powers – But what exactly is Congress allowed to do? 

ii) The 14th Amendment changes the balance of power between courts and legislature by giving power to legislature.  The power is not strictly remedial – its not just that Congress can fix a discriminatory law enacted by states. Congress can also PREVENT violations of 14th amendment.  Prophylactic power, in addition to remedial power.  

2) City of Boerne v. s, 1997

a) Facts: Church wanted to expand but could not because of zoning laws, so it brought suit under the Religious Freedom Restoration Act of 1993 (RFRA).  The Church argued that the 14th Amendment gave Congress the power to make the substantive constitutional prohibitions against the state effective, and that the 1st amendment was very broad.

i) RFRA prohibited “government” from “substantially burdening” a person’s exercise of religion even if the burden results form a rule of general applicability unless the government can demonstrate the burden “1) is in furtherance of a compelling governmental interest; and 2) is the least restrictive means of furthering that compelling governmental interest.”  

b) Issue:  Was RFRA a proper exercise of Congress’s section 5 power to “enforce” by “appropriate legislation” the 14th amendment constitutional guarantee that no state shall deprive any person of “life, liberty or property, without due process of law” nor deny any person “equal protection of the laws.”
c) Decision: RFRA is unconstitutional because Congress exceeded its mandate under section 5 of 14th amendment, which gives Congress the power to enforce sec. 1, most of bill of rights, against states. 
i) Congress’s enforcement power is REMEDIAL – Congress lacks the ability independently to define or expand the scope of constitutional rights by statute. 
ii) TEST for whether a prophylactic federal law is constitutional: There must be a congruence and proportionality between the injury to be prevented or remedied and the means adopted to that end.  
(1) Congruence of RFRA?  There must be a congruence between the means used and the ends to be achieved.
(a) No.  RFRA’s legislative record lacks examples of modern instances of generally applicable laws passed because of religious bigotry. 
(2) Proportionality of RFRA? 
(a) RFRA is so out of proportion to a supposed remedial or preventive object that it cannot be understood as responsive to, or designed to prevent, unconstitutional behavior. It appears, instead, to attempt a substantive change in constitutional protections.  For example, sweeping coverage of RFRA ensures its intrusion at every legel of government, displacing laws and prohibiting official actions of almost every description and regardless of subject matter.  RFRA’s restrictions apply toe very agency and official of the Federal, State and local Governments. Essentially, ANY problem of religious free exercise can be problematic under RIFRA.
iii) CONCLUSION: The test RFRA demands of state laws reflects a lack of proportionality or congruence between the means adopted and the legitimate end to be achieved.   RFRA is a considerable congressional intrusion into the States’ traditional prerogatives and general authority to regulate for the health and welfare of their citizens.  Broad as the power of Congress is under the Enforcement Clause of the 14th Amendment, RFRA contradicts vital principles necessary to maintain separation of powers and the federal balance. 

(1) 1st amendment right is narrow – it a right limited to right to be free of religious animus. It is not a right to exercise religious views regardless of the law.  (echoing Washington v. Davis!)
iv) Analysis: Should Congress redefine rights?  
(1) NO! Marbury says it is duty of the court to say what the law is.   Also, interpretation of the law must be neutral and unaffected by politics.  Rather, the law’s application should reflect long standing US traditions and concepts rooted the idea of ordered liberty).  There must be stability and predictability in the rule of law. 

(2) YES!  Legislation is hard to pass and necessarily reflects the will of the people. Representation theory. 
3) Nevada v. Hibbs, 2003:  

a) Facts: The FMLA 1993 entitles eligible employees to take up to 12 work weeks unpaid leave annually for any of several reasons, including the onset of a “serious health condition” in an employee’s spouse, child or parent.  Hibbs doesn’t’ get family leave that Family Medial Leave Act  (FMLA) entitled him to and he sued the state of Nevada. The government argued that the FMLA enforced gender equality by making men and women equally attractive as employees.
b) Decision: FMLA constitutional – the chosen remedy, the family-care leave provision of the FMLA, is CONGRUENT and PROPORTIONAL to the targeted violation.  Congress’ power ‘to enforce’ the Amendment includes the authority both to remedy and to deter violation of rights guaranteed thereunder by prohibiting a somewhat broader swath of conduct, including that which is not itself forbidden by the Amendment’s text. In other words, Congress may enact so-called prophylactic legislation that proscribes facially constitutional conduct, in order to prevent and deter unconstitutional conduct.
i) Congruence: YES! Evidence before Congress suggests that States continue to rely on invalid gender stereotypes in the employment context, specifically in the administration of leave benefits.  Stereotype based beliefs about the allocation of family duties remains firmly rooted, and employers’ reliance on them in establishing discriminatory leave policies remain widespread.  Therefore prophylactic measure by Congress are appropriate.
ii) Proportionality: The FMLA is narrowly targeted at the fault line between work and family – precisely where sex-based overgeneralization has been and remains strongest – and affects only one aspect of the employment relationship. 
c) Analysis: 

i) (C-ROD) Deference: The congruence and proportionality test is very difficult to apply, so when in doubt, more deference to Congress is in order. 

ii) This conception of unconstitutional gender classification is a far cry from the impact/intent formulation  (Robert Post, p.1308) Hibbs offers an extraordinarily generous account of the constitutional harm of sex discrimination, which locates in “firmly rooted” “stereotype-based beliefs about the allocation of family duties” that operate to the disadvantage of women in “situations in which work and family responsibilities conflict.”  Hibbs holds that in enacting the FMLA Congress properly sought to “adjust family leave policies in order to eliminate their reliance on and perpetuation of invalid stereotypes, and thereby dismantle persisting gender-based barriers to the hiring, retention and promotion fo women in the workplace.”  This conception of the relevant constitutional violation is quite distant from narrower formulations, which associate the constitutional prohibition of sex discrimination either with explicit classifications based upon sex or with neutral government actions taken “because of”, not merely ‘in spite of” adverse effects on women.

FINAL THOUGHTS ON CONSTITUTIONAL INTERPRETATION

1) Background
a) Marbury says that the court can say what the law, but Cooper v. Aaron declares that the court has the LAST word.  Why? 
i) Judges aren’t subject to political pressure, so they are in a better position to interpret constitution.
ii) Congress should not be allowed to police the limits of its own power.  Fox guarding the hen house. 
b) Question: Should Congress have an alternative view as to what the Constitution means and be allowed to enforce it?

1) Popular Constitutionalism Circa 2004, Kramer 
a) Judicial supremacy is widely accepted.  

i) There has an all but complete disappearance of public challenges to the Justices’ supremacy over constitutional law. Everyone nowadays seems willing to accept the Court’s word as final – and to do so, moreover, regardless of the issue, regardless of what the Justices say, and regardless of the Court’s political complexion.  Opposition has become a matter of working to change either the Court’s mind or its composition.

ii) Tendency to minimize moments of popular constitutionalism, to portray opposition to the Court as something rare, exceptional, dangerous and revolutionary.  

iii) A judicial monopoly on constitutional interpretation is now depicted as inexorable and inevitable, as something that was meant to be.  

iv) There has been a broad change in public attitudes toward the Court in the latter half of the 20th century. Where most people’s unarticulated, intuitive sense in earlier generations presupposed the rightness and naturalness of popular constitutionalism, today that sense has switched to favor judicial supremacy – a turnabout in beliefs with effects across the whole political and ideological spectrum.

v) Anomaly: Against the larger backdrop of American history, the acceptance of judicial supremacy in modern constitutional times is exceedingly anomalous.  It is not too much to say that is has fundamentally altered the meaning of citizenship by taking ordinary people OUT of the process of shaping constitutional law.  “We the People” – apparently of our own volition – handed control of our fundamental law to what Martin Van Buren in an earlier ear condemned as “the selfish and contracted rule of a judicial oligarchy.”  

b) Why?

i) Americans have come to believe that the meaning of the Constitution is something beyond their compass.  

ii) Absence of a backlash could also indicate public indifference to the Court’s actions, or even popular endorsement.  (unlikely)

c) Importance/ significance

i) A court that embraces a philosophy of judicial supremacy and claims to be the constitution’s sole authoritative expositor will reach farther and do more than a court that does not.  By the same token, a people that accedes to the Court’s pretensions in this respect will permit the Justices to go father and do more than a people that does not.  

d) 2 (false) justifications often suggested for judicial supremacy

i) Settlement function of the law: Absent firm judicial control, constitutional law would become unacceptably chaotic, unpredictable and non-uniform.  

(1) ANSWER
(a) To begin with, there is no such thing as perfect finality or “settlement: in law. Uncertainty and instability will exist even in a regime of total judicial supremacy, while we will find a considerable degree of finality and resolution even without it.   

(b) Second, non-judicial actors value stability and predictability and work hard to produce it. 

(c) The structure of American politics, in turn, reinforces these natural incentives by requiring large coalitions to bring about change. Even absent judicial supremacy, SC rulings would be final as a practical matter except where opposition Is strong enough to overcome the institutional hurdles our political system puts in the way of those seeking to upset an existing state of affairs. 

(d) Clarity and finality obviously matter, but they are not the only values or even the most important ones in a legal system, and we shouldn’t pursue them at all costs.  

ii) The court provides a more secure forum for the preservation nor just determination of the Constitution’s fundamental commitments. Certain characteristics of the judicial process make judges more likely to reach desirable outcomes than politicians or ordinary citizens.    Judges can reason about questions of political morality better because institutional independence insulates them from the self-interest that distorts the thinking of ordinary citizens and politicians.    

(1) ANSWER

(a) Congress
(i) Politicians are depicted as unthinking automatons, incapable of deliberating seriously.  But obviously congressmen have other things on their mind as well – not the least of which is making a difference and building a reputation by creating good public policy. 

(ii) Granted, to accomplish anything, legislators must work with interest groups.  This has important benefits, however: providing them with needed information, helping them to understand and anticipate how legislation will affect relevant groups, reducing uncertainty about how different laws might be received by voters, etc. 

(iii)  Conscientious legislators must struggle to find space for principles decision making, but that space is rarely, if ever UNCONSTRAINED in the real world.  

(b) Court
(i) Judges are not necessarily insulated from self-interest. Besides, hard choices are often best made by those who have a sufficient stake in the matter to decide responsibly.  

(ii) Even assuming that the Court is less affected by short-term political pressures, what about the pressures that do distort its decision making – ideology, lack of information, the confounding effects of law’s technicality, etc… 

(iii) THE COURT IS INVARIABLY JUST AS DIVIDED AS THE REST OF THE COUNTRY ON CONTROVERSIAL QUESTIONS.  

iii) TRUE REASON: discomfort with democracy!

(1) For judicial supremacy

(a) Popular politics is by nature dangerous an arbitrary; 

(b) Tyranny of the majority is a pervasive threat; 

(c) A democratic constitutional order is precarious and highly vulnerable;

(d) Substantial checks on politics are necessary lest things fall apart.  

(2) ANSWER

(a) Based on incorrect stereotypes! The anti populist sentiment underlying judicial review presumes that ordinary people are emotional, ignorant, fuzzy-headed and simple-minded, in contrast to a thoughtful, informed and clear headed elite.  Proponents of judicial review often take for granted unflattering stereotypes respecting the irrationality and manipulability of ordinary people  and their susceptibility to committing acts of injustice. 
(b) Resolving various constitutional questions requires making moral judgments.   As Waldron urges, disagreement about hard and important questions is the very essence of democracy. Absent some reason to believe that other members of society are not approaching questions with the same good faith we attribute to ourselves – and the fact that they reach conclusions we disapprove is not itself such reason – we have no basis to presuppose that “we” are right while “they” need discipline and control.  

e) THESIS: Supremacy is an ideological tenet whose whole purpose is to persuade ordinary citizens that, whatever they may think about the Justices’ constitutional rulings, it is not their place to gainsay the Court.  It is a device to deflect and dampen the energy of popular constitutionalism.  The object of judicial supremacy is to maximize the Court’s authority by inculcating an attitude of deference and submission to its judgments.  Views on judicial supremacy do not turn on evidence or logic, but rather on differing sensibilities about popular government and the political trustworthiness of ordinary people. Supporters of judicial supremacy are today’s aristocrats. They approach the problem of democratic governance from a position of deep ambivalence: committed to the idea of popular rule, yet pessimistic and fearful about what it might produce and so anxious to hedge their bets by building in extra safeguards. Democrats, on the other hand, have greater faith in the capacity of their fellow citizens to govern responsibly. They see risks, but are not persuaded that the risks justify circumscribing popular control by overtly undemocratic means. 
f) PROPOSAL

i) Judges have to EARN their claim to have final say and should be neither final nor infallible beyond their ability to claim the confidence of a watchful public in going about their business.  

ii) Americans must ask themselves whether they are comfortable handing their Constitution over to the forces of aristocracy: whether they share this lack of faith in themselves and their fellow citizens, or whether they are prepared to assume once against the full responsibilities of self-government.  

iii) The Supreme Court is our servant and not our master: a servant whose seriousness and knowledge deserves much deference, but who is ultimately supposed to yield to our judgments about what the Constitution means and not the reverse.  The Supreme Court is not the highest authority in the land on constitutional law. We are. 

CONCLUSION

1) Democracy question. How can court exercise judicial review without infringing upon rights of the people? On the one hand, we can just accept legitimacy of judicial review and move on.

a) Internal themes
i) Modalities of constitutional interpretation: How do judges use modalities of constitutional interpretation to accomplish goals?  Modalities won’t answer most questions courts faces; they are tools but aren’t usually independent of a substantive agenda.  One needs a theory of the appropriate role of court in society.  Question: Should judges be disciplined and consistent over time or flexible and adaptive to changing circumstances? 

ii) Formalism v. functionalism: Should the court interpret rights in the constitution through application of formal rules or by identifying the function of a rule or right?  Gibbons Ogden, Marshall said that formalism would render a “magnificent” document unusable. In contrast, in the pre-new deal period court worried about excessive congressional power and created categories  (manufacturing/commerce, direct/indirect effect, etc).  Ultimately, in Mclaughlin and Wickard, there was a return to functionalism.   Ironically, formalism came back in the civil rights cases in Katzenback v. Mclung for the court to defer to Congress.  

iii) Equal protection clause: Functional view asks whether a law is meant to subordinate people, which is the goal of the equal protection clause. 

iv) Enumerated v. implied powers: McCulloch v. Maryland,executive power cases. Implied powers are source of immense controversy, but the doctrine of implied rights has proven to be inescapable.  In each generation, the court has not limited rights of constitutions to specific provisions that are in it.

b) External themes
i) State action v. state neutrality.  When does constitution come into play? It is a question in the equal protection context and limits on when congress can curb state’s power.  Plessy, Brown and even Washington v. Davis – court decides that disparate impact cannot be the basis for application of equal protection clause. 

ii) Court as a leader v. court as a follower! Is the court an agent of social change or does it simply ratify social change? What is the Court’s proper role with respect to social movements and proposals for constitutional change? Is the Court best understood as a counter-majoritarian body or does the Court act in response to popular social movements? Should courts exercise restraint in deference to the possibility of an Article V amendment, or should they feel authorized to follow social movements with demonstrate broad and deep support from the American public? 

(1) (P. 1200.) If the Supreme Court and the federal courts decide to follow changing social and political trends, they may obviate the need for Article V Amendments. This happened during the New Deal, for example.  Considerable talk of Article V solutions to the crisis over federal power dried up as a result of the Court’s post – 1937 jurisprudence.   Because it is so difficult to pass Article V Amendments, taking even a little wind out of the sails of proponents may be enough to kill an amendment, particularly when the amendment is controversial, as the ERA surely was.  
(2) Ginsburg said: “The Justices generally follow, they do not lead, changes taking place elsewhere in society.  But without taking giant strides and thereby risking a backlash too forceful to contain, the Court, through constitutional adjudication, can reinforce or signal a green light for social change.  In most of the post-1970 gender-classification cases, unlike Roe, the Court functioned in just that way.  It approved the direction of change through a temperate brand of decision-making, one that was not extravagant or divisive.  Roe, on the other hand, halted a political process that was moving in a reform direction and thereby, I believe, prolonged divisiveness and deferred stable settlement of the issue.”  “Speaking in a Judicial Voice” and her arguments in that article suggest that Ginsburg believes that the political effects of Court decisions on legislative reform are appropriate considerations for judges who interpret the constitution.  

(1) NO! David Garrow point out that the key triggering event in the creation of a significant right-to-life movement was not the Court’s decision in Roe but the passage of legislation legalizing abortion in new York State in 1970.  The “fictionalized but nonetheless widely-accepted version of history” is that Roe mobilized pro-life forces and that without Roe “there supposedly would have been extensive but more gradual abortion law liberalization stemming from less shrill debates in countless state legislatures.”  This view, Garrow contends, is simply wrong.
(a) Is it appropriate for the court to act in political ways? In what ways is the court making political decisions? 



















�What was the standard of review in Brown?


�How do you discern what constitutes necessary/ legitimate? 
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