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Themes

· What is a constitution?

· Creates structures

· Assigns powers

· Set principles in stone

· Codify social contract – rights and obligations

· Defines national identity, citizenship, role of govt.

· Who decides?

· Who is “the people”?  Ppl in 1789?  Ppl today?  Legislature?  

· Does legitimacy of a court depend on responsiveness to social forces?

· Why need theories of interpretation

· Predictability

· Stability

· Way to justify conclusions – sources of authority.

· Need to gain legitimacy in eyes of political branches.

· Counter majoritarian difficulty 
· C is written

· (1) Popular sovereignty (cf. sovereignty in parliament)

· (2) Positive law (stronger protections than natural law)

· ( Certainty, accountability (avoid excesses of Parliament)

· (3) Higher law – some laws are higher than ordinary laws.

· ( This creates constitutional role for courts, much greater than in Britain.

· Rules vs. standards

· Dworkin: 

· C theory requires 2 levels:

· (1) Whose beliefs, intentions, acts create a C?

· (2) Given those, what does C require in this case?

· Originalism: 

· Only addresses #2; no justification for why we’re looking at meaning for founders.

· Even if it answered #1 w/ founders, doesn’t necessarily mean that we must look at their concrete interpretive intentions too, instead of abstract principles.

· Process theory

· Assumes that one conception of democracy is the right one, e.g. one of unfettered political participation.  But making that determination = substantive political morality, since there’s nothing special about courts that makes them uniquely placed to judge the best process.

· ( Impossible to separate both #1 and #2 from substantive political preferences.  So must have free-standing basis for c’l cases, e.g. principle that “government must treat people as equals.”

· Main benefit if judicial review: Fundamental issues of political morality will be debated as issues of principle, rather than raw political power. 

· BUT may not be inherently better.  See, e.g. post-Brown riots; post-Roe religious right.

· Internal themes

· (1) Modalities of C’l interpretation.  See below.

· (2) Formalism vs. functionalism

· Should Court interpret C through formal rules, or through function of the rules.

· ISC.  Court goes back and forth.

· Gibbons: Functionalist.  ISC = integration of economy.

· Late 19th c: categories.

· Jones & Laughlin, Wickard – return to functionalism, permit Cong to permit full scope of its powers.

· Ex: Darby – recognized collective action problem re wage/hour regs 

· Today, formalism returned re civil rights (jd’al hook), but in way to expand deference to Cong.

· EP

· Anti-classification: Formalist.

· Anti-subordination: Functionalist.

· Formalist has won out.  But see O’Conner in Grutter, where tolerant of use of race b/c of social value of AA.  

· Exec power

· Youngstown Jackson C: Functionalist.

· Youngstown maj: formalist.

· (3) Enumerated vs. implied powers

· McCullough: Bank inferred in necessary and proper clause.

· Executive detention powers.

· Important Q re structure.

· Esp. vexing on rights side.  In each generation, Court has not wanted to limit to explicit rights.

· External themes

· (1) State action vs. neutrality

· Changing conceptions of state action.  Formal neutrality has sometimes permitted state being complicit.

· EP context – shapes understanding of Cong power.

· Plessy: Reinforcing private custom doesn’t implicate C.

· Brown: Sometimes EP does reach private action.

· Wash v. Davis: Disparate impact = too far.

· (2) Court as leader vs. follower

· Implicit in judicial supremacy.

· Is Court agent of social change?

· Descriptive: Has it been?

· Normative: Should it be?

· Answer depends on the issue.  In founding era, Court active in creating nation.

· Reconstruction: Court was absent; action by Cong.

· Lochner: Court comes back.

· New Deal and Brown: Open Q re whether Court was active agent of change, or reflecting social consensus?

· (3) Is Court really a political actor?  If yes, when is it appropriate for Court to be political?

· Court doesn’t always have to have the last word.  But important part of pol process.
Modalities

· Some are just starting points, e.g. textual.  Others = comprehensive theories.  But even those don’t answer all cases.  Appropriate modality often determined by kind of case, preexisting doctrine.  But even today, they are related to substantive agendas.  For each, need theory of appropriate role of the court.  Depends on theories of interpretation: flexible or consistent?
· Textual = meaning of the words alone
· Post: Not a theory, just description of when meaning is clear.
· Problems

· Doesn’t get us very far.

· Actual meanings of words may have changed.  Ex: “Commerce” may have had broad meaning, e.g. interactions b/w states.

· If founders had considered the issue, they may have used different words.

· Examples

· Thomas in Lopez

· Marshall in McCulloch

· Taney in Dred Scott

· Unitary executive theory

· Structural = inferring rules from relationships mandated in C
· Examples:

· McCullough re federalism

· Marbury justifying judicial review

· 10A affirmative limits

· Dormant CC

· Institutional approach to exec power

· Implied rights, penumbra

· Historical = intentions of framers and ratifiers 

· Versions

· Intent

· PRO: Constraint, verifiable (maybe), predictable, based on consent.

· CON: Difficult, little evidence, sometimes n/a (e.g. air force), ossifies single interpretation, precludes flexibility.

· Dworkin: Unlikely that founders wanted us to be bound by their own notions of equality or justice, since they used general language.

· Original public meaning

· Historical practice

· Marsh v. Chambers (1983): Legislative prayer part of “fabric of our society.”

· Dred Scott: Blacks never had P&I.

· Glucksberg (re implied rights): States have long criminalized suicide and assistance therein.

· Bowers vs. Lawrence: The dueling historical narratives in Bowers and Lawrence illustrate the malleability of historical practice as evidence of constitutional meaning.  In Bowers, the Court focused on the existence of the laws as evidence that sodomy was not a fundamental right.  In Lawrence, the Court re-characterized the same history, pointing out that historical sodomy laws were gender-neutral, which distinguished them from the Texas law and therefore made the history inapposite to the law’s constitutionality.

· Other approaches

· WARREN in Brown: Original understanding relevant, but not conclusive.

· Remember: Depends on specificity.  BLACK in Brown: 14A language is broad, so legit to interpret to forbid segregation.

· Based on authority of consent.  Intent of framers = best evidence of the agreement represented by C. 

· Critique: 

· No living person has “consented” ( implicit consent.

· Even if consent n/a, requires continuity of identification with the founders.  THIS is where historical merges with ethical, since it sees the national ethos as based on the founding.  Post: Historical identity “is authoritative only insofar as we can be persuaded to adopt it as our own.”

· Times change, e.g. everything is “interstate” now.”

· Ethical (aka responsive) = deriving rules from American ethos 
· Core ethos = limited govt (see 10A, reserving rights to states and ppl)

· Think: How to decide case based on whole experience of the national being the C called into life (Post).

· C = vehicle for judges to respond to social needs and aspirations.

· Legitimacy comes from hewing to long-run national identity.

· Critique: 

· CMD.

· Assumes there actually is a “national ethos.”  See Bork.

· Post: Striking balance b/w rule of law and national ethos is “both necessary and legitimate.”

· Court can be a leader and shape national ethos, but that requires a “special form of leadership” (Post).  See Brown.

· Remember: “Tradition” = a form of ethos.  

· Examples

· West Coast Hotel –

· Brown 

· SDP, esp. Lawrence

· Prudential = CBA
· Pros: Focus on outcomes, flexibility.

· Cons

· Tension b/w using law for present purposes and using law to sustain “general ends” – i.e. specificity vs. generality.

· Doesn’t address CMD.

· Exposes courts, justified only by wisdom of own insights.

· Precludes consistency, e.g. if numbers, values change.

· Ex:

· O’Conner in Hamdi – Detention procedures insufficient.

· McCulloch 1 – Founders intended for C to be useful.

· McCulloch 2 – Tax = destroy.

· Lopez – federalism ( more liberty, accountability

· Youngstown Jackson – realities of exec power.

· Real differences.

· Doctrinal = precedent
· Based on authority of law, i.e. rule of law.  But also depends on the legitimacy of the starting point, e.g. ethical/historical.  
· When most useful: When stability, predictability and reliance are salient.  But when e.g. historical, ethical considerations trump them, doctrine goes out the window.  See West Coast Hotel.

· It’s the decision to recognize and be bound by the values that gives C authority.

· Ex: Casey, P&I clause (forever a dead letter) 

Mode of Analysis

Federal statute:

· (1) Is passing law w/in Congressional power?

· Interstate commerce  (Art I §8, cl. 3)

· Spending power (Art I §8, cl. 1)

· Taxation power (Art I §8, cl. 1)

· Equal protection, due process (14A §5)

· Implied power (Marbury)

· Inherent powers (assumed to be part of nationhood, e.g. immigration)

· (2) If yes, does it violate a limitation on federal power in C?

· Art I §9

· Indiv rights in C

· 10A (w/r/t regulation of the states)

State statute:

· Does law violate:

· (a) Art. 1 § 10 (Ks, treaties, imports, etc.)

· (b) Individual rights protected by C (14A §1)

· (c) Federal statute (preemption)

· (d) Powers of federal govt where states don’t have concurrent powers (i.e. states can’t trespass on national interests)

· Ex: Dormant commerce clause.

I. Federalism

· PROs (see Rehnquist in Lopez)

· Textual (Rehnquist court began strengthening both)

· ISC

· 10A

· Prudential

· Disperse power ( prevent tyranny (e.g. election of 1800).

· Promote democracy.

· Certain areas, e.g. value expression, are the purview of the states (e.g. family law).

· States as laboratories. – experimentation on best way to e.g. control guns in schools (BUT PROVES TOO MUCH)

· CONs (think Brennan)

· Prisoners dilemmas

· Economies of scale

· Uniformity 

· Main source of limits = ISC clause.

· In addition to institutional competence – think about which values of federalism are relevant, i.e. whether Cong or Court are encouraging:

· Experimentation

· Competition

· Efficiency

· Indiv choice

· Democracy

· Prevent tyranny

· Approach: What is purpose of balance of power?  Does __ serve that purpose?

Judicial Review

History/Justifications

· Main justifications for judicial review

· (1) Supervising inter- and intra-governmental relations –> reviewing Congress and state legislatures (justification: uniformity).

· (2) Preserving fundamental values (“sober second thought”).

· Protecting integrity of democratic process.

· (3) Representation reinforcement (John Hart Ely) – courts make sure legislatures reflect public opinion.

· Judicial review: PROS

· Why legislature might not be more democratic

· Interest groups

· Lobbyists

· Bicameralism

· Professionalization of politics

· In Madisonian ideal, assumes democracy is not pure.  All institutions are representative.

· How courts are democratic

· Most presidents get 2 appointments to SC (turnover). 

· Judges are appointed, and turnover injects contemporary mores into judiciary (in touch).

· Concern for legitimacy – Dahl: “the national alliance.”

· Threats from politics (“switch in time”)

· Power of impeachment.

· Legislature can ignore the Court.  Courts know that certain opinions could inflame public opinion ( waits for public consensus before taking particular path (e.g. gay marriage).

· Individual citizens can bring constitutional challenges.

· Judicial virtues (see Bickel)

· Long-term view

· Education

· Deliberation

· Protecting minorities (representation-reinforcing view)

· Conscience

· Criminals

· Disenfranchised groups

· Footnote 4 – Clearing out channels of representation

· Reviewing state legislature decisions

· Different from reviewing Congress

· Judicial review: CONS

· Not in Constitution.

· Countermajoritarian difficulty. BUT:

· Not unique

· Requirements of super-majorities.

· Amendment process

· No such thing a as a majority anyway—legislation is the product of minorities working together.

· Court has rarely struck down big laws.

· Not necessarily a bad thing.

· Legislatures send hot potatoes to the courts.

· Theories of the role of the court:

· Institutionalism – courts interpret/define the law on their own

· Popular constitutionalism – courts interpret the law in line with popular opinion.

· Brest et al: It’s a mix; over long term, responsive.

· Mistakes of AoC

· State sovereignty.

· League of friendship, not a union.

· Delegates appointed annually by state legislatures.

· Few limitations on state power.  They could levy taxes on citizens, but not required to pay federal govt.

· Constitutional Convention: Key features

· Congress – main powers: taxation, regulate interstate commerce, and 

· Executive – instead of king

· National judiciary – created SC + empowers Congress to create lower courts

· Election of 1800

· Madisonian representative democracy = select “virtuous” citizens to represent community.

· 12A (1803): which recognized rise of parties w/ presumption of party tickets ( no precedent for peaceful transition of power.

· Federalists acquiesced, lost presidency and Congress.  Then saw judiciary as way to keep power.

· Stuart v. Laird (1803): Cong could eliminate judgeships, b/c C authorizes Cong to establish lower courts “from time to time.”

· Marbury v. Madison (1803): 

· (1) Cong could not amend SC’s JD—C list re original JD was exclusive; 

· (2) C is “superior, paramount law,” and 

· (3) Court is final arbiter.

· Jackson’s veto of bank charter renewal

· Argument: Only leg and exec can decide what’s “necessary and proper.”

· Non-delegation argument: Congress can’t give away power that it’s supposed to exercise itself.

· Dellinger memo: Pres Authority to not Execute Unc’l Statutes
· President can decline to enforce a statute he thinks is unconstitutional, b/c he’s bound by C.

· When bills under consideration, P should alert re provisions he thinks are unconst.

· P can decide based on prediction of SC decision.

Judicial Supremacy

· Remember: Marbury said both Court could review, and was final arbiter.

· Pros of supremacy

· Finality

· See pros of judicial review ( gives them teeth.

· Cons of supremacy

· There’s no finality anyway

· Maybe about importance/popular support for Cong action.  New Deal: Court accepted it.  RFRA: Not enough. 

· Kramer: Shouldn’t be just New Deal that forces Court to back down.  Ex: Partial Birth Abortion Act.

· Accepting supremacy means C becomes more and more distant.

· Key Q: How distant should C be from majority views.

· What would change if eliminated judicial supremacy.

· More deference.

· Would be forced to justify itself more thoroughly.

· Kramer, Popular Constitutionalism Circa 2004 (2004) 
· Deference to judicial supremacy in c’l interpretation is a historical anomaly.

· Today ppl don’t challenge Court’s interpretations, think it’s always been this way, ignoring bad cases (Dred Scott, etc.).

· Judicial supremacy makes Cong lazy about re whether its actions c’l 

· Why:

· Warren court (which itself was anomaly).

· Recent academic acceptance.

· But arguments for deference don’t withstand scrutiny

· No such thing as settlement.

· Court could also avoid being overturned by Cong by being politically savvy.

· There are no right answers to hard cases ( Cong better institutions for hard questions.

· Court isn’t necessarily deliberative.

· Defenders of judicial supremacy are nervous about democracy.  Roberto Unger: “Discomfort with democracy” is one of the “dirty little secrets of contemporary jurisprudence.”  Both left and right: R has public choice, law and economics; L has deliberative democracy.

· ( Debate on judicial supremacy is really a debate about popular government and the trustworthiness of ordinary people.

· Conclusion: Ppl should reclaim C as their own; Court isn’t the ultimate arbiter.

· Kramer, Judicial Review w/o Judicial Supremacy

· What Europe does to increase accountability w/o sacrificing independence:

· Appointments require supermajorities.

· Judges serve for limited 

· Cs are more easily amended.

· Even just a threat of political oversight will make the Court more responsive to popular opinion.

· Court should see the people as a higher court, which could overturn its decisions if its understanding of the C were different.

Implied powers: McCullough

· McCulloch First Question (1819): Does federal govt have power to incorporate a bank?

· Through C, states delegated both explicit and implied powers.  

· Text: 10A doesn’t say “expressly delegated” (cf. AoC).

· Purpose: C is different than statute.  And bank is act of sovereignty.

· Bank is necessary and proper.  TEST: So long as the “end be legitimate,” and law is “within the scope of the constitution,” “all means which are appropriate, which are plainly adapted to that end… are constitutional.”

· **Remember re pretext/motive: Court can strike down laws if acting for bad purposes (see p. 50).  
· But motive analysis is difficult: What is motive of leg?  What is an illicit motive?
· McCulloch Second Question (1819): Can states tax national bank?

· No, b/c people granted Cong implied powers; states can’t interfere.

· Prudential: Only Md. voters could constrain state leg, but cost borne by all Americans.  And power to tax = power to destroy.

· Structural: C grants Cong power to regulate for collective benefit.

· Why Marshall used C’l basis for decision

· Institutional legitimacy through supremacy.

· Court responsibility for policing boundaries.

· Requiring Cong to immunize its institutions might prevent it from getting anything done.

Commerce Clause Power

· Popular sovereignty

· Why concerned about centralized power

· State sovereignty

· Preserving liberties (see England)

· Centralized power disconnected from people

· Centralized power tends to become more centralized over time

· ( Enumerated powers – powers limited to those enumerated.

· 18th c. political theory didn’t permit simultaneous sovereignties; so founders lodged sovereignty in “the people” ( popular sovereignty.  

· 3 models for sovereignty: (1) people organized by state (e.g. states at C Convention), (2) state govts, or (3) people of U.S. as a whole.  

· ( Marshall collapses 1 and 3 b/c if people were to ratify C, there was no alternative at the time to ratifying as organized by state.

· Purposes of ISC clause

· Balance b/w limiting fed power and resolving prisoners dilemmas.

· IRONY OF THE CLAUSE: By preventing states from interfering w/ interstate trade, left only the U.S. govt to act.  If it didn’t, then clause, which was about federalism, would have strong substantive effect on the economy.

· Historical eras

· 1890s: ISC act, Sherman Act ( Court resists w/ formalist categories:

· Early 20th c., shift toward functionalism: Is idea of limited federal power most important?  Or is it more important that power be functional?

· 1937 ( Q: Was shift result of internal (doctrinal) or external (FDR claiming C as doc of the people, unions, etc.) forces?  Parallel internalist vs. externalist theories of interpretation.

· 1930s to Lopez: 3 categories.

· Mid-1970s: Concern that ISC power has extended too far

· Lopez: Formalism rears its head again – Economic vs. non-economic activity – proxy for whether Cong is exceeding power

· Gibbons v. Ogden (1824) (steam boat monopoly): 

· PREEMPTION: Valid congressional regulation of interstate commerce preempts inconsistent state regulations.

· ISC clause applies to all commerce other than “completely internal commerce of a state.”  Here, includes navigation ( ISC clause preempts state law.

· **Main points**

· (1) Defines Cong power broadly, to regulate all commercial intercourse.

· (2) Clarify line b/w fed and states.

· SUMM: McCullough and Gibbons decisions

· Very controversial.  Cong tried to counter by adding judges, or requiring that each judge write opinions, or stripping jurisdiction.

· Set stage for national power.  BUT until Civil War, almost never exercised it.  Mostly b/c of sectionalism.  Debate re slavery in western territories consumed much of Congress’s time, and made ppl skeptical of using national power.

Cong Reg of Commerce: Lochner era

· Before Civil War, most commerce clause adjudication was re state regulation when Congress was silent.  

· Then, w/ Interstate Commerce Act (1887) and Sherman Act (1890), Court got more assertive in restraining fed power.

· ISC: Categories limiting regulation

· (1) Manufacturing vs. commerce

· E.C. Knight (1895): ISC doesn’t authorize reg of manufacturing.

· (2) Direct vs. indirect effects

· Similar to manuf vs. commerce; considered link to manuf more attenuated.

· Schechter Poultry (1935): Only activities w/ direct effect on ISC ( NIRA price/wage controls went too far.

· (3) Pretext 

· First mentioned in Gibbons.
· Champion v. Ames (1903) (lottery tix): ISC = everything except “completely internal affairs.”  Regulating sending lottery tickets (per public morals) is okay.
· Hammer v. Dagenhart (1918) (child labor): ISC only includes goods being shipped.
· (4) Stream of commerce 

· Ex: Stockyards = in the “flow” ( Cong can regulate.  Swift (1905).   

· BUT unclear why didn’t include e.g. E.C. Knight (though justified by saying that manuf involves discrete activity).

· All categories were really about intuitions.

· SDP: Police power = narrow, K rights > indiv rights

· Pre-CW, due to social protest, courts used SDP to strike down regulations re property.

· Munn v. Ill. (1877): Private property can be regulated when “affected with a public interest.”

· Railroad Comm’n Cases (1886): Regulation of RR tariffs okay b/c reasonableness of rates = legislative question.

· Lochner (1905) (bakers): State stat limiting hours = violation of SDP.

· Liberty in 14A can only be infringed based on police power = implicating health, safety, morals and general welfare.

· Statute is not in public interest – safety of bread doesn’t depend on bakers’ hours ( suspicion of pretext.  Real purpose likely = regulate relationship b/w bakers and owners.

· Scope of police power

· Lochner = Narrow view, indiv autonomy and govt police power as mutually exclusive.

· B&O RR (1911): Upheld limitations on RR EE hours = reasonable relation to safety of EEs and travelers.

· Coppage v. Kan. (1915): Labor rights = NOT public interest; rather, relevant right is re contracting.

· Muller v. Oregon (1908): Can restrict women’s working hours b/c protecting women = public interest.

· Atkins v. Children’s Hospital: Overruled; after 19A govt can no longer protect women.

Cong Reg of Commerce: New Deal and Since

· Depression changed the game

· FDR + Cong saw Cong action as necessary.

· 1936: FDR won in landslide, said C was for people to interpret.

· MAIN Q: Is idea of limited federal power most important?  Or is it more important that power be functional?
· SWITCH IN TIME: Was shift result of internal (doctrinal) or external (FDR, unions, etc.) forces?  

· In period, there were other relevant actors too, e.g. FDR, who claimed Const as a document of the people.
· Externalist: 

· (1) Political pressures, public outcry.  Roberts caved in.  BUT no evidence of Roberts’ motivations.

· (2) Ackerman: C’l moments – 1936 election

· Amend C outside Art. 5, w/ triggering election.

· Ex: Reconstruction (shift from states to fed)

· Ex: New Deal (shift from Cong to Pres)

· ( Epitome of democratic self-governance.

· BUT really only accurate in hindsight.

· Balkin and Levinson: Partisan entrenchment

· Change happens w/ appointments over time.

· ( “Roughly but imperfectly democratic.”

· Internalist/revisionist: 

· Jones & Laughlin is consistent w/ Schechter Poultry.  

· Nebbia and Blaisdell evidence that Court was already moving in that direction.

· WC Hotel might have been decided before court packing announced.  

· Also evidence that by time of Jones & Laughlin, court packing plan was already dead.  

· Remember: Significant re precedent.  If externalist, then may not be as legitimate.

· SDP: Broadening relevant interests

· Nebbia (1934): Industry is always subject to regulations in public interest.

· Home Building v. Blaisdell (1934): Minn statute extending mortgage payment deadlines in emergency satisfies SDP b/c 

· (1) Leg end is legitimate (help economy), and 

· (2) Measures are reasonable and appropriate to that end.

· West Coast Hotel (1937) (min wage for women): Liberty under SDP = balancing interests, including protection of health, safety, morals and welfare.

**ISC doctrine today** 

· Remember: 

· Pretext n/a for all of them.

· Underlying Q: Should Court be policing economic regulation at all? 

· Formalism can cut both ways

· Lopez: Limits Cong power.

· Felon in possession case

· Even if ISC clause is hook, EP provides a floor.

· (1) Instrumentalities (e.g. articles, stream) of ISC 

· Darby I (pretext n/a): Fed can prohibit shipment in ISC of goods produced in substandard labor conditions. 

· Champion (above)

· ( Jurisdictional hook: Any direct nexus to ISC sufficient.

· Formalistic.

· Shows that while Rehnquist et al want to set limits on fed power, they’re realists, recognize futility of limiting all fed regulation.

· Heart of Atlanta Motel (1964) (75% clientele out of state): ISC clause includes power to promote ISC, e.g. prohibiting discrimination.

· Irrelevant that subject = moral wrong.  Sufficient that disc. disrupts ISC.

· More functionalist – clear impact on ISC.

· Katzenbach v. McClung (1964) (Ollie’s, no out-of-staters, but meat came from out of state): 

· Economic impact (usually presumed) + jurisdictional hook (e.g. findings that goods arrived thru ISC) = rational basis.

· Remember: Formalistic.  If food traveled in ISC, n/a that discrimination, even if aggregated, had no impact on ISC.

· (2) Intra-state activities w/substantial effect on ISC + appropriate means (Darby II)

· See dicta in Gibbons.

· Jones & Laughlin Steel (1937) (NLRA): ISC includes activities with “a close and substantial relation to ISC,” such that control by fed govt is essential to protect commerce from burdens or obstructions.  

· “Industrial peace” justifies labor regs under ISC ( NLRA C’l b/c regulates activities w/ potential to restrict ISC.

· Here, Court approved regulation, but under old doctrine – affect on ISC was close and substantial.  In Darby, new doctrine.

· But changes doctrine a bit.  

· Manuf/commerce ( Source doesn’t matter

· Direct/indirect ( substantial effects.

· Lopez (1995) (Gun-Free School Zones Act).

· Cong power limited to substantial impact on ISC:

· Economic regulation ( presumption w/ rational review.

· Non-economic regulation ( heightened review.  Must be a direct/proximate relationship and substantial effect.  Also think: Traditional state prerogative?  Or “inference upon inference”?

· Thomas conc.: Necessary and proper argument: If ISC is as broad as New Deal cases, then much of Art. 1 sec. 8 is surplusage (e.g. bankruptcy laws, post offices, patents, etc.).

· SOUTER dissent: Courts shouldn’t review economic legislation.

· BREYER dissent: Here, Cong had rational basis

· Violence interferes w/ education.

· Eco growth tied to education level.

· Increased global competition.

· Remember: Cong just needs to make finding of JD’al hook, e.g. traveled in ISC.

· (3) Purely local economic activities when aggregated
· Wickard (1942) (wheat quotas): Proof of actual substantial effects unnecessary.

· Expanded Cong power to very local activities; Court withdrew from policing.

· Remember: Still about economic activity, like Darby, cf. race discrimination.

· Perez v. U.S. (1971) (loan shark act): ISC applies b/c extortionate credit transactions tend to happen across states, and D is a member of class.  

· Morrison (2000) (VAWA private right of action): Impact on ISC too attenuated.  Can still aggregate, but only re economic effects.

· Gonzales v. Raich (2005): Controlled Substances Act valid b/c economic + aggregate impact on ISC = rational basis.  Stevens moves away from categories, applies Wickard.

Dormant Commerce Clause

· The problem:

· ISC clause empowers Cong to regulate ISC, but doesn’t explicitly grant fed courts power to invalidate state laws. 

· Gibbons left open Q of whether Cong power over ISC is exclusive, i.e. when it has not acted, can states interfere w/ ISC?

· Rationale

· Structure: Federalism.

· Prudential: Can’t require Cong to always act.

· The rule: Absent Cong action, states can regulate local affairs, but may not “trespass upon national interests.” ( effect is default rules in the context of which Congress passes laws.

· Facially discriminatory laws: State laws that patently discriminate against out of state economic interests are per se invalid.

· Burdensome laws: 

· Where statute:
· (1) Regulates evenhandedly w/ incidental benefits vs. discriminating against ISC;

· (2) Reflects legitimate local purpose; and 

· (3) No alternative means to promote the same purpose.

· ( Upheld unless burden on commerce is clearly excessive to local benefits.

· Exception: Market participant exception

· Allows states to have protectionist legislation as long as they are market participants, i.e. are buyers in the market, and are not acting as regulating states.

· Commerce clause mainly applies to “state taxes and regulatory measures.”  When states are just market participants, or acting in their “proprietary capacity,” doesn’t apply.

· Ex: State can choose to buy only in-state products.  Or charge lower tuition to in-state students.

· Justification: When buying, using state funds.

· Highly fact specific; legislatures have much power to overrule.

· Reflects need to balance (1) federalism, chance for states to have different laws, and (2) recognition that sometimes majorities in particular states impose costs on others.

· General theories of dormant commerce

· Main purpose: Prevent protectionism

· Negative externalities, esp. trade benefits for in-state businesses.

· Out of state parties don’t have recourse by voting.  In theory, consumers paying higher prices restrain tariffs, but far removed.

· Free-trade theory: Clause serves to keep state borders from interfering w/ commerce.

· Value-oriented approach: Clause protects “national unity,” so Clause should invalidate laws w/ a “protectionist purpose,” i.e. transferring wealth from ppl out of state to ppl in state.

· Process-based approach: Clause = restraint on states b/c when regulation’s burden falls principally on those outside state, state political process is insufficient.

The Spending Power

· Today, much of federal spending is through the states.  

· S.D. v. Dole (1987) (drinking age + highways): Congress's conditional spending subject to four restrictions:

· (1) The condition must promote “the general welfare”

· (2) The condition must be unambiguous
· (3) The condition should relate “to the federal interest in particular national projects or programs” and

· (4) Other constitutional provisions may supersede conditional grants.

14A Cong Power to Enforce (§5)

· Q: What does §5 power actually empower Cong to do?

· In recent years, face-off b/w Court and Cong.  Implicates:

· Federalism: How much can Cong constrain states?

· SOP: Court or Cong is final arbiter?

· Indiv rights: Scope of rights?  (e.g. right to vote = no literacy test?)

· Remember: § 5 power was new.  Cong w/r/t:

· Courts: Cong power to enforce too.

· States: Cong power to enforce directly.

· Power includes some to prevent violation of §1 rights.

· Katzenbach v. Morgan (1966): VRA abolished literacy tests.  Neutral requirement, but effect was to deny PR citizens living in NY right to vote.  Court said Cong could do it, say disparate impact violates right to vote.

· City of Boerne v. Flores (1997, Kennedy): 

· RFRA: §1 = No burden on religious exercise w/o compelling justification + least-restrictive alternative ( expands Cong power over states.

· Cf. Smith: §1 = Freedom from specific statutes reflecting animus.

· Held: § 5 is remedial.  Cong means must be “congruent and proportional” to injury remedied (as defined by Court).

· History: Civil Rights cases confirm remedial nature.

· Structural: If Cong could define its own powers, C = ordinary law.

· Here, not proportional

· Overinclusive 

· State and fed

· Lots of statutes

· Any size violation – even minor impact

· No termination date.

· High burden on states ( high costs for few violations.

· O’CONNER DISSENT: Smith wrongly decided; C protects these rights, so Cong justified in protecting them.  Stare decisis n/a.

· **Court gets last word**

· Cooper v. Aaron: This was first expression of judicial supremacy.

· Why here:

· C is rigid doc, separate from ordinary leg.  Purpose of C = framework for govt, can’t be changed.  Cong can’t define the limits of its own power.

· Judges are better situated.  See Kramer.

· Nevada v. Hibbs (2003, Rehnquist) (FMLA suits against states): FMLA satisfies §5 b/c sex discrimination + congruent and proportional.

· Dist. RFRA: FMLA is remedying discrimination against women.

· In previous cases, Court has applied heightened review, so Cong can be extra-vigilant.

· ROD: Reflects Court deciding that Bourne test is unworkable.

· Cf. Alden v. Maine: Cong can abrogate immunity but only w/§5 power, not CC - CC not sufficient ground for saying you can sue own state

Fed Reg of States: Affirmative Limits

· Various rights cut across Cong powers, e.g. free expression.

· Affirmative limits = like bill of rights – sphere where Cong can’t regulate.

· Any arguments that 10A = limit are structural (text unhelpful).

· National League of Cities (1976, Rehnquist) (labor stds of municipal and state EEs): 10A prohibits Cong from enacting legislation that operates “to directly displace the States' freedom to structure integral operations in areas of traditional governmental functions.”

· Garcia (1985—Blackmun): 10A only limits when political process breaks down.  Structure of federal system, not "discrete limitations" on fed authority, protects state sovereignty.

· Gregory v. Ashcroft (1991—O’Conner) (ADA w/r/t state court judges): Clear statement rule: Ambiguity in fed law w/r/t state officials ( presume it doesn’t apply.

· N.Y. v. U.S. (1992—O’Conner) (take title provision re nuclear waste): 

· No matter how powerful a federal interest, Cong can’t commandeer state legislatures ( must legislate directly.

· Why: accountability.

· Dissent: Garcia (process approach) should control. 

· Printz (1997—Scalia) (Brady bill re sheriffs): Fed govt can’t command state executive officers; rather, must regulate directly.

· Dissent (Stevens) 

· Text: 10A doesn’t say anything.

· Courts shouldn’t intervene except in “extraordinary circumstances.”  

· Perverse incentive for fed govt to exand bureaucracy.

· Exec officials are different (not sovereign arm, are enforcement agents).

· Alden v. Maine (1999—Kennedy): Cong cannot use CC to require state courts to enforce federal statutes against state governments.  

· Structural arg: 10A and 11A. 

Executive Power

· Separation of powers in C reflects 2 competing principles (see JACKSON in steel seizure case)

· Autonomy – Each branch has unique spheres, indep of each other.

· Reciprocity

· Each branch is limited by authority of other branches.

· Power overlaps in certain areas.  Some state constitutions specify re complete independence.  In federal context

· Judicial appointments

· Veto

· War powers  (create, authorize, purse vs. commander in chief)

· Why Madison etc. chose to create overlapping powers

· Checks and balances – restraints on power, avoid tyranny.

· Federalist 51: Ambition must counter ambition.

· Effect of mixing powers: Slows things down, but risks deadlock in emergency.

· Source of executive power + limits

· C Article II

· § 1: Vesting
· § 2: Commander in chief + Treaties

· § 3: Take care, appointments, State of the Union, etc.

· § 4: Impeachment

· Compare to art II

· Not explicitly limited to powers “herein granted,” so more ambiguous about limits.

· Much more general, probably b/c founders weren’t sure what they wanted executive to be.

· Affected president would be elected.

· Not by Cong – b/c rejected British model

· Not state legislatures 

· Not direct election – mob rule

· ( Electoral college – based on idea of filter b/w people and president.

· 2 special forms of presidential power

· Emergency powers: President has power to handle emergencies, at least until Cong can act.

· War powers.

Emergency Powers

· Emergency powers: President has power to handle emergencies, at least until Cong can act.

· Youngstown Steel (1952) (threatened strike ( executive order seizing mills): Executive has power only when authorized by C or Cong. 

· Black (textual): 

· Vesting: Not unlimited.

· CinC power n/a b/c away from battlefield.

· Jackson (prudential/ethical): 

· (1) Cong auth (express or implied) ( C + Cong + concurrent ( Max

· (2) Cong silent ( C + concurrent ( Zone of twilight b/c: 

· Concurrent powers unclear, and 

· Leg silence could either be implicit authorization, or not.

· (3) Cong speaks, Pres goes beyond it ( C only ( Pres has power, but limited.

· Dissent (Vinson): Cong authorized Pres to build up defenses, includes steel.  History of executive power.  And statute was silence, not limit.

· NB: Forces democracy.  

· Remember: Requires SI. 

· Youngstown: Q: whether Act prohibits, authorizes, or is silent on Pres power to seize property.

· Dames & Moore v. Regan (1981): Carter nullified attachments/liens on Iranian assets in U.S.  Court found Cong auth (but a stretch).

· Hamdi (below): Dispute whether AUMF authorized detention.

War Powers

· History

· AoC: No executive ( main weakness.

· C: Specifically vested war powers in Pres.

· Vietnam: War Powers Resolution tried to limit.  But ineffective b/c:

· Pres is the one w/ power to act w/ military.

· No external actor (e.g. courts) to enforce it.  And Cong hasn’t pushed back.

· Issacharoff & Pildes: When Court has limited exec power in wartime, always based on institutional processes, not individual rights. 

· ( Democracy forcing.

· Only example of rights-based approach: Milligan. BUT, according to I&P, the public sided with the concurrence, and the court recognized this in the next decision 2 years later

· Separation of powers as protector of individual rights → see Korematsu. When balancing liberty and national security, the legislature is less likely to abuse individual rights unnecessarily.

· Problem: no principles of what is an acceptable use of war power
· Ex Parte Milligan (1866) (military court in Ind.): Mil courts only c’l where there are no regular courts. 

· detention cases

· Applicable law

· Geneva Conventions

· GC3: POWs can be held for duration of war, but limits re interrogation (cf. Gitmo: not POWs b/c no uniforms).

· GC4: Civilians can be tried for war crimes (cf. Gitmo: Not civilians, b/c combatants).

· CA3: Everyone else (presumably).

· AUMF: Authorized Pres to “use all necessary and appropriate force” against 9/11 planners et al.

· Hamdi (2004) (mil prison in VA): O’Conner plurality:

· (1) Exec can detain enemy combatants b/c auth by AUMF (Hamdi was member of al Qaeda);

· (2) But cannot detail indefinitely ( balance interests 

· ( Citizens have habeas, which requires:

· (a) Notice of factual basis and 

· (b) Fair opportunity to rebut factual assertions before neutral decisionmaker.

· [Unless suspented ( Democracy-forcing]

· But govt can

· Protect classified info, 

· Permit hearsay,

· Reverse burden of proof.

· Souter conc: AUMF didn’t authorize.

· Scalia dissent: Habeas is habeas ( indefinite detention only if suspented.

· Thomas: Cong n/a b/c war powers entirely w/in C powers.

· Why court forced Cong to suspend habeas:

· Drastic measure.

· Political constraints.

· Cong may hesitate to grant such power to Exec.

· Padilla (2004) (detained at O’Hare): Remand on procedural grounds; Govt then charged him.

· Dissent (SSBG): AUMF does not authorize “protracted, incommunicado detention of American citizens arrested in the U.S.”

· Rasul (2004—Stevens) (Australians and Kuwaitis captured in Afg., held at Gitmo): Statutory habeas applies wherever U.S. has control.

· Eisentrager: German nationals arrested in Japan, sent to German jail controlled by U.S.

· Dist.: Here U.S. has control of territory.

· Boumediene v. Bush (Kennedy, 2008): 

· (1) Suspension clause applies to Gitmo.  3 factors

· (a) Citizenship and status

· (b) Nature of the sites

· (c) Practical obstacles to resolving habeas petition.

· (2) Given habeas, CSRTs inadequate esp. b/c:

· Ds can’t rebut factual basis for govt determination

· Doesn’t authorize D.C. Cir. to order release.

· Leg history – Cong didn’t intend as HC substitute.

· ROBERTS: DTA procedures adequate for C’l habeas.

· SCALIA: It’s okay for political branches to govern w/o judicial review.

· Al-Marri
· Facts: Non-citizen, legal resident, detained in U.S. indefinitely, no crim charges. 

· Govt arg: Govt labeled him enemy combatant, al qaeda sleeper cell, and so can be detained for duration of hostilities.

· Detainee arg: 

· AUMF only authorizes detention on battlefield.

· If anything, Cong denied the power (( box 3).

· Exec power doesn’t include power to detain indefinitely on U.S. soil.

· Milligan: Re mil courts, but showed limits of exec power on U.S. soil, even during war.

· Quirin: Authorized mil trials, not indefinite detention.

· Military commission cases

· Ex Parte Quirin (1942) (Nazi spies): Mil tribunals authorized by Articles of War have JD over war crimes.

· Nov 2001 executive order: 
· Set up military tribunals for Ds Pres believes are al Qaeda.
· Preclude judicial review (rejected in Boumediene).
· Admits evidence so long as it has “probative value to a reasonable person.”

· Aug. 2005: Amended Order

· JAG would oversee defense and prosecution.

· Imposed reasonable doubt std.

· Review by president.

· Hamdan v. Rumsfeld (2006) (captured in Afg then Gitmo) (STEVENS PL + KENNEDY): Commissions invalid b/c:

· (1) No Cong authorization (incl. UCMJ b/c not explicit) ( Youngstown #3 ( Exec constrained by laws of war.

· (2) Commissions violate UCMJ and Geneva conventions.

· UCMJ: Can’t be inconsistent, and must be uniform.

· GC CA3: D may not be excluded from trial.

· Quirin inapposite b/c Articles of War authorized, but UCMJ did not.

· REMEMBER

· On surface about statutory authorization, but really about constitutional questions:

· (1) Does Cong have power to constrain Pres power to reqs of UCMJ?

· (2) Does Pres have power to determine what is “practical” for purposes of UCMJ?

· (3) Do Court’s interpretations of treaties bind the President?

· It’s democracy-forcing – Requires Cong to:

· Reject UCMJ uniformity requirement,

· Permit mil commissions to violate laws of war, or

· Reject Geneva Conventions.

· Court tries hard to find stat auth b/c Hamdi said commissions might be C’l.

· **Open question: Is Court requiring certain baseline protections?  Or does it respect Cong to define limits?

· Torture and presidential power

· § 2341A – when passed, Cong assumed that torture in U.S. was already prohibited by DP clause.

· TVPA was what passed it into law.

· Torture memos 

· What it said

· (1) Defined torture in extreme terms.

· (2) Regardless, Cong and IL can’t bind president during wartime.  

· Did not mention Youngstown.

· Structural argument, esp. vesting clause.

· In Hamdan and Boumediene, Court doesn’t explicitly address structural argument, but imposed C’l limits

· Domestic surveillance

· Program: Surveillance when exec branch believed someone on other end was foreign.

· 1978 case: 4A only applies to domestic concerns.

· FISA authorized surveillance in U.S. only w/ warrant from FISA court.

· Thomas believed that AUMF authorized surveillance.  BUT Hamdan indicates AUMF not as broad as Bush wanted, and specifically limits surveillance ( Exec bound by FISA.

· Any limits on Cong?

· Boumediene: Can’t strip habeas.

· Bound by law of war?  I.e. can it authorize tribunals against IL?  Remains unresolved.  W/ change in admin, may become moot.

· Uigher case – Govt says (1) even if not enemy combatants, they’re dangerous.

· Signing statements

· Bush admin has “construed” statutes to not impede what it considers its role in the war on terror.

· C’l pros

· Don’t affect courts’ opportunity to assess C’lity later.

· Avoids C’l problems in applying statutes.

· Prevents Cong from having to go back and fix C’l problems.

· Doesn’t grab leg power b/c Cong can’t pass C’l stats anyway.

· C’l cons

· Permits Exec to pick and choose which parts of stats to enforce.

· Enhances Exec power beyond C’l structure.

· Too vague—what Exec is actually doing is hidden, and just announces that if in the future he considers part of stat unc’l, he won’t apply it.

· Avoids pol accountability b/c oversight difficult.

· How Cong could mitigate effect of statements

· Require reporting on reasoning, enforcement.

· Pass law eliminating legal effect of statements.

· Use spending power.

II. Equal Protection

Race Classifications

Slavery & C

· Relevant provisions

· Direct

· (1) 3/5 Compromise

· (2) Art 1 § 9: Cong can’t interfere w/ slave trade until 1808.

· But by 1808, when Cong banned trade, it wasn’t necessary to sustain slavery.

· (3) Fugitive Slave Clause

· NB: North agreed b/c wasn’t self-executing.

· Prigg v. Penn. (1842): Clause self-executing ( states can’t stop slave owners from capturing their slaves.

· Indirect

· (4) Insurrections (art. 1 § 8): Suppress insurrections (if no slavery, no need to put down slave insurrections)

· (5) Cong can’t impose duties on exports from states (art. 1 § 9)

· (Cong can’t tax slave-produced products.

· 2 views on C’s relation to slavery

· W.L. Harrison: C is a pact w/ the devil

· Fredrick Douglass: C is anti-slavery (1860)

· Textual argument

· C does not protect owners’ rights to have slaves.

· True that drafters had slaves, and debates reflected that, but only enacted text was, not debates.

· C would eventually abolish slave trade, which founders assumed would also mean the end of slavery.

· Innocent vs. wicked purposes – clear statement rule – if C wanted to authorize slavery, it had to do so explicitly.

· Louisiana Purchase

· Compromise of 1850: permitted S support for Purchase.

· 1854: Kansas-Nebraska Act: split territory in 2 ( Bleeding Kansas.

· Huge divide ( SC only remaining national body 

· Dred Scott (1857) (citizenship of slaves): States can’t confer U.S. citizenship, so P&I clause doesn’t apply to blacks.

· First time Court struck down federal statute in area of national controversy.

· TANEY’s reasoning similar to Lochner: Certain liberty interests are beyond power of govt to deny ( SDP.

· Why controversial at the time

· Mo Compromise unconstitutional.

· Slaveowner who moved to N could continue to keep slaves.

· Main causes of war (ROD)

· (1) Sectional conflicts: free labor vs. slavery = way to develop

· (2) Debate over westward expansion 

· Comp. of 1850

· Reps: Congress to decide.

· S Dems: Slavery

· Douglass et al: Popular sovereignty

· (3) Conflicts over fugitive slave laws

· Esp. Law of 1850, which was draconian.

· N resented having to enforce slavery.

· (4) Abolitionist movement 

· Started as fringe movement, then grew.

· Had support of Europeans

· (5) Other catalyzing events

· Dred Scott

· Uncle Tom’s Cabin – affected N’s perspective re slavery

· La. purchase

Reconstruction

· Phase 1 (Johnson controlled): 1865-1867

· War ended April 1865.

· Johnson pardoned all Confederates, restored property.

· Appointed S governors, wanted to leave reconstruction to states.

· 13A (1865)

· Text

· §1: Slavery prohibited (including private actors—only provision in C limiting private rights).

· §2: Congress has power to enforce.

· BUT Black Codes (disparate penalties, prohibitions re weapons, special labor rules), and 13A didn’t affect them.

· Civil Rights Act of 1866 

· Declared all natural born persons citizens 

· Overruled Dred Scott.  

· How did Cong have power?  Unclear, eventually rendered moot.  But possibly from 13A.

· BUT “civil rights” formulation was ambiguous:

· Civil rights: property, making Ks

· Political rights: voting, jury duty

· Social rights: schools, marriage, integration of schools

· ( Amendment to bill said it didn’t grant right to vote.

· 1866 midterms: Reps say Johnson giving up too much.  Reps win.

· Phase 2 (Republicans controlled): 1867

· Reconstruction Act (see below)

· 14A 

· §1: All persons are citizens; P&I; DP; EP.

· Some saw as c’lizing Civil Rights Act.

· §5: Cong has power to enforce 

· After 13A, Cong refused to seat S members based on “qualifications.”  Why: 13A increased S representation ( would prevent 14A.

· Remember: Didn’t prohibit all discrimination.

· Why necessary

· States = threat to rights + union (≠ protector).

· Needed C’l hook for Reconst. Acts

· Need to shift in who responsible for protecting rights.  See Slaughterhouse cases.

· Reconstruction Acts of March 1867: Second (Congressional) Phase of Reconstruction

· U.S. mil occupied S.

· State govts in south dissolved.

· State govts required to accept black suffrage.

· Cong reps only admitted if state ratified 14A.

· Free labor context: 14A = Republican free labor ideology, that every person has a natural right to pursue trade and reap fruits of labor.

· During Reconstruction, fed govt interpreted broadly, justified tons of intervention in S.

· ( By 1873, resistance, Court intervened to limit reach of 14A.

· Slaughterhouse cases (1873) (butcher monopoly): P&I clause only applies to P&I of U.S. citizenship (e.g. sue in fed court, access to seaports, habeas etc.), so didn’t restrict state police power.

· Also: EP = race only, DP = procedural.

· ( 3 tiers of rights

· (1) State citizenship = rights conferred by states + those from before 14A (“fundamental” rights).

· (2) Several states

· Art. 4: “P&I of citizens in the several states”

· (3) U.S. citizenship

· Maj: This does not include #1.

· Critique

· Textual

· §1 made everyone citizens of U.S., so if P&I only applied to U.S. citizenship, art. II P&I clause would be redundant.

· Text is broad.

· Originalism

· P&I clause was centerpiece. 

· Merged state and natl citizenship

· Structural: 14A changed relationship b/w states and fed govt ( inconsistent to limit P&I to original C.

· MAIN UPSHOT: Court willing to allow Cong to enforce some racial discrimination protection (equal protection), BUT states are still the primary protectors of core rights.

· Hayes-Tilden election of 1876

· At issue was continuation of Reconstruction, b/c N troops still in S.

· Also in middle of depression.

· Election went to House.  As compromise, Dems agree to vote for Hayes, in exchange for taking troops out of S.

· REMEMBER: 14A INCREASED FED POWER.

· Theories for why/whether Cong action was legitimate.

· Ackerman: 

· 14A legit b/c like a new C’l convention.

· 1866 mid-terms = mandate for Civil Rights Act.

· Part of general theory of C’l law

· Cong 1866 = FDR

· Johnson 1866 = 4 horsemen

· Ackerman is trying to justify New Deal revolution, where there wasn’t an equivalent 14A.

· Amar: Per C, Cong guarantees “republican form of govt”

· After war, S states weren’t republican, so refusing to seat Cong members was legitimate.  Also, re women not voting, it was widely believed that men virtually represented them; no such argument re whites for blacks.

· Problems w/ theory:

· Women still couldn’t vote (cf. virtual representation).

· Blacks in the N also couldn’t vote.

· Republican at founding = slavery.

· S states forfeited right to rep in Cong when they seceded.

· War was still going until S accepted N’s terms.

· 14A ( ethos/natl identity ( acquired legitimacy over time.
· HOW 14A IS DIFFERENT: General protections, not just race.

· Concerns re state action beyond just race.

· Problems w/ prohibiting disc. just re race:

· Underinclusive: Implies other disc is okay.

· Overinclusive: Implies banned all racial disc; even Radical Reps thought that would be going too far.

· BUT Slaughterhouse cases: Flips, interpreting broad language as just applying to race (see purpose).

· WAS 14A LEGAL?

· If illegal but legitimate, then establishes that C’l change can happen outside Art. 5 ( justifies judicial review.

· Doesn’t matter, b/c C itself was arguably illegal, since founders were supposed to fix AoC, not create new document.

· Early historical context

· Civil Rights Act of 1975

· Includes re-enacting Act of 1866, authorized by 14A.

· Enforcement Act: Criminal penalties for interfering w/ right to vote, etc.

· Ku Klux Klan Act: Criminal penalties for conspiracies.

· Hayes-Tilden election of 1876

· At issue was continuation of Reconstruction, b/c N troops still in S.

· Also in middle of depression.

· Election went to House.  As compromise, Dems agree to vote for Hayes, in exchange for taking troops out of S.

· Early interpretation

· Main Qs: 

· Does 14A cover (1) discriminatory treatment or (2) substantive rights?

· Allow fed to (1) protect all rights, or (2) only when states weren’t protecting?

· Civil vs. political vs. social rights

· Civil = K, sue, own property

· Political = vote

· Social = 

· Strauder v. W. Va. (1880) (all-white juries): 14A requires that juries be selected from all citizens ( 14A covers civil AND political rights.

· Only time during period where Court struck down state law under DP clause.  

· Mainly b/c focus was on “unfriendly legislation.”

· Colorblindness – law imposes badge of inferiority b/c says they’re incapable of serving on jury ( stigma.

· ( This is what court in Plessy said wasn’t present.

· 2 conceptions of EPC 

· Maj: When laws impose badges of slavery, can discriminate.

· Dissent: Law is colorblind.

Plessy

· History

· Compromise of 1877: Reps abandoned Reconstruction.

· Effect of ending Reconstruction:

· Fed troops withdrew

· Blacks no longer “ward of the nation.”

· Left Blacks to the S.

· N public opinion also shifted right.

· ( Jim Crow era: 

· Total segregation in S (schools, bathrooms, etc.)

· Most discrimination was custom.  In Plessy, law enforced one of those customs.

· Rise of white supremacy, mainly b/c opposition retreated, and some ideological campaigns to buy over poor whites to white supremacy.

· Federalism decision in Slaughterhouse weighed heavily

· Court narrowly construed civil rights statutes.

· Court upheld literacy tests preventing blacks from voting.

· Plessy (1896) (separate RR cars): 14A only grants political equality, not social equality.

· 14A purpose = Equality before the law.  But not abolish distinctions or commingling.

· Police power incl. separation (cf. Strauder, juries are different).  Must be reasonable (not just for “annoyance or oppression of a particular class”) but here defer to legislature.

· HARLAN dissent: C is colorblind; states can’t regulate solely based on race b/c badges of servitude are inconsistent w/ C.

· Role of law: 

· Maj sees as just reflecting the natural order.

· Harlan focuses on liberty interest ( law here is prohibiting certain private choices.

· Reinforces state action doctrine, b/c distinguishes b/w civil/political sphere and social/eco sphere.  Means there are spheres that must be left to private realm.  Remember: This is a social assumption, not an argument about original intent.  BUT remember: state is acting here, demanding segregation

· After Plessy  

· Berea College v. Kentucky (1908): Law made crime for edu institutions to integrate.  Court affirmed conviction b/c D is corp, not entitled to same protections as indivs.

· McKay v. Atcheson: RRs could segregate, but facilities had to be equal. 

· Buchanan v. Warlay (1917): Court struck down stat prohibiting blacks from living on block where maj is white.  Dist. Plessy: W/ RR, could always have place to sit, but might not be able to find house somewhere else.

Brown

· Historical context

· Cold War context – Interest convergence

· NAACP petitioned UN for action.

· DOS embarrassed ( political pressure.

· School segregation particularly criticized overseas.

· FDR expanded employment of blacks in govt

· DOJ Civil Rights Division

· SC appointees who were politicians (Black, Jackson, Murphy, Rutledge), or academics (Frankfurter, Douglas)

· Eco and social integration of U.S.

· Pre-Brown cases

· Gaines (1938): Court struck down law excluding from in-state law schools, but would pay for out-of-state schools.  EP = indiv right, so even if just 1 black person wants to go to law school, must provide it.

· Sipuel (1948): C’l right to equal education.  But separate okay.

· ( NAACP shifted from equality strategy to integration strategy.

· Sweatt v. Painter (1950): Separate law school couldn’t be equal, b/c (1) intangible reasons, and (2) can’t get benefits of law school w/o access to majority.  

· This was the first NAACP integration victory.

· Also first articulation of diversity rationale for integration.

· McLaurin (1950): Internal segregation unc’l (Univ couldn’t require separate sections, seats, etc.).

· Brown (1954): All school segregation violates EP.

· Originalism (see below) 

· Precedent: Slaughterhouse, Strauder, Sweatt/McLaurin, Plessy.

· Segregation necessarily = EP violation (stigma + disadvantages).

· SOUTHERN MANIFESTO:

· Abuse of judicial power

· Inconsistent w/ original understanding, esp. b/c 14A Cong permitted segregation in DC schools.

· Estoppel/precedent – Plessy has become part of life.

· Prudential – Brown creates chaos and confusion, will destroy public education in certain states.

· Bolling v. Sharp (1954) (DC schools): 5A DP includes EP.

· Prudential – can’t have different stds for states and fed govt.

· What it accomplished

· Conventional view: Court = leader

· Contemporary view: Court = follower, or one player

· Why important

· What it accomplished

· Court as protector of minorities.  Warren court active in other areas too: crim pro, voting, women’s rights, death penalty.

· Remember alternative: Equality of resources, rather than access to particular schools.

· Legal consequence: Race discrimination is presumptively unc’l.

· Practical consequences

· Significant effect

· Conventional view = big impact.

· Tushnet: Cultural significance: provided civil rights mvmt w/ moral resource.

· Schultz/Gottleib: Placed segregationists as opposed to rule of law ( segregation entailed costs.

· Not significant 

· Rosenberg: Only impact once political branches joined.

· Klarman
· For 10 years after Brown, almost nothing happened.  Req’d Civil Rights Act of 1964.

· Civil rights would have happened anyway

· Demographic 

· Economic (decrease in agric)

· International politics (WWII, Cold War, decolonization of Africa)

· Political – blacks became pol group, so Northern politicians tried to get their votes

· The war – integration of armed services, GI bill, economic growth

· True effect of Brown was “indirect, almost perverse”:

· Propelled S pol to R ( race > class as issue for poor whites, esp. when framed as Northern aggression.

· ( Crystallized opposition (like Roe).

· Brutal suppression of civil rights demonstrations in S

· Previously indifferent whites “aroused from their apathy”

· ( Demands for nat’l civil rights legislation.

· How 1964 Act passed

· Eisenhower had wanted to avoid taking a stand re segregation, b/c feared losing votes in the south.

· Dems also refused to endorse Brown.

· But then N saw brutal oppression on TV.

· c’l take-aways

· Originalism

· Court: Original intent 

· (1) Inconclusive, esp. re schools in 1954, 

· (2) N/a b/c different context, and 

· (3) Intervening precedents diminished importance of original understanding.

· Court was right

· 14A = C, so look beyond original purpose to both immediate and long-term effects.

· 14A was broadly worded, and drafters recognized that circumstances would change.

· Bickel: 

· 14A compromise was to reject civil rights formula for more limited language ( Court not faithful to enacting Cong.

· Proper for there to be 2 inquiries: immediate and long-term effects, under future circumstances.

· ( 14A ≠ school segregation.

· Charles Black: 14A EP means “equal unless a fairly tenable reason exists for inequality.”

· Segregation is “massive intentional disadvantaging” by state law ( violates 14A (n/a that there was no idea of integration in 1868).

· Michael McConnell: Post-ratification debates showed that 14A was understood to cover segregation.  BUT problems w/ post-ratification meaning, e.g. supporters take meaning further than moderates understood.

· Remember: 

· Another explanation for delay: difficulty in implementing complex remedy (like Boumediene).

· Courts are backward looking; Brown is the exception (Prof. Carter).

· Post-Brown desegregation

· Brown II (1955): Courts consider various factors, use equitable principles, and desegregate “with all deliberate speed.”

· Severed right from remedy (Ps wouldn’t see change).

· Imposed affirmative obligations.  BUT

· Placed responsibility in school districts and S district courts.

· Recognized logistical concerns.

· Cooper v. Aaron (1958): Brown was binding; district courts couldn’t choose not to implement Brown.

· Timeline

· 1964: 1-2% of blacks in schools w/ whites.

· 1964 Title VI: No fed $ for discriminating institutions.

· 1968: 30% integrated.

· ( 2 possible approaches

· (1) C imposes affirmative duty to integrate ( Freedom of choice unc’l.

· Green (1968): C requires ends, not just means, and freedom of choice is just a means.

· (2) C just forbids schools from assigning students based on race.

· Swann v. Charlotte Bd. of Ed. (1971): 

· Past de jure segregation + current de facto segregation = presumption of intent to segregate.

· Courts can use various remedies, including inter-district busing.  BUT:

· Districts don’t need to precisely mirror population,

· Remedy must be limited to the constitutional violation, and 

· No year-by-year adjustment required.

· Keyes v. Denver Schools (BRENNAN—1973) (never de jure seg): De facto alone = presumption of intent to segregate.  Then burden shifts to city to rebut (i.e. schools are not result of intentional segregation).

· Gerrymandering = state action violating 14A.

· After this, support for busing collapsed.

· Milliken v. Bradley (BURGER—1974) (Detroit busing to suburbs): No inter-district harm ( no inter-district busing.

· Reflected growing anti-busing sentiment.

· Milliken II (magnet schools): 

· Missouri v. Jenkins (REHNQUIST—1995) (court-ordered $ to attract white students): Brown = only de jure segregation.

· Reflected trouble w/ fed courts running local schools.

· Parents Involved (2007) (voluntary plan): Brown prohibits all distinctions based on race.  RE-READ.
· Racial balancing ≠ compelling.
· And not narrowly tailored.
Strict Scrutiny
(Race, national origin, religion, alienage)

Remember: If other group, argue for SS by analogy (immutable, no connection to merit.

(1) Was there state action?

· Civil rights cases (1883) (discrimination in public accommodation): 14A only prohibits state action (not private).

· + Fed can regulate private action under “shield of state law.”

· Structural: Would permit federal “municipal law,” but 10A precludes that. 

· Ethical: Blacks should stand on their own 2 feet.

· Open Q: Fine, states are responsible, but what if in 10 years states haven’t prohibited disc in public accommodation?  Then would statute be C’l?

· Compare: 

· Shelley v. Kramer (1948) (restrictive covenant).

· Rule: Court judgment = state action.

· ( Stark tension w/ Civil Rights Cases.

· Reconcile: Shelley = compromise, only re covenants.

· Deshaney (1989): Social workers intervened, but didn’t remove from home.  Held, no state action.

· THINK:

· Act (Shelley) or omission (Deshaney)?

· Is state involved in the process at all?

(2) Was there HARM?

· Harm is individual, but based on harm as individual of a group.

· Croson (1989—O’CONNER) (Richmond City Council MBE plan): Must show past history of discrimination.

(3) Was classification on face of statute?

YES ( Strict scrutiny: 

Compelling interest (CHARACTERIZATION, JUSTIFICATION) 

+ Narrow tailoring (FIT)

Cf. rational basis: legitimate interest + rational tailoring.

Framework/evolution

· 3 categories of policies affecting race

· (1) Classifications to subordinate minorities

· (2) Disparate impact

· (3) Classifications to help minorities

· When Court will apply stricter scrutiny:

· (1) Infringements on rights in Bill of Rights.  

· BUT the amendments are open-ended, so totally depends on how Court interprets them.  Signals focus on specific individual rights, rather than SDP.

· (2) Discrete and insular minorities: 

· BUT Why necessary if protecting bill of rights + political process?  B/c minorities may be excluded for reasons other than blockages in the process, i.e. ensure there’s not prejudice.  

· Main idea: Defer to leg process, unless there are blockages.

· Remember

· Slaughterhouse cases – 14A specifically addresses race.

· Black article – all laws discriminate.

· Test is really about FIT, i.e. the ends justify the means.  BUT begs the question: What ends are legitimate?
· ( Requires creating hierarchy of C’l rights, or determining when national security, or public health/safety/welfare justifies restricting C’l rights.

· There can be an alternative, but must be targeted to the interest.

· Remember: If govt has non-discriminatory alternative, then will fail strict scrutiny.

· Represents shift in conceptions of EP clause

· Anti-subordination

· EP applies to laws that subordinate one race, e.g. Loving.

· Anti-classification

· Classification subject to scrutiny, regardless of effect.

· Reflects shift of burden from Ps to govt to show that there’s a compelling state interest.

· This becomes the driving rationale behind EP.

· Carolene Prods (1938) (filled milk): For economic regulation, deference to leg action so long as set of facts support it (i.e. rational basis).

· FN4: Prejudice against discrete and insular minorities requires more searching judicial inquiry b/c political process may not be sufficient to protect their rights.

· Same approach as West Coast Hotel (rational basis for regulation).

· Reflects no objective “public interest.”

· Carolene categories

· “Discrete” = identifiable, esp. race

· “Insular” = Separate from mainstream society (maybe).

· Why Court focused on these characteristics:

· Discreteness of blacks was main obstacle to assimilation into society.

· Wrong formula (Ackerman)

· Insularity helps groups: Group solidarity, sanctions against free riders, communication with the group, and permits selection of political leaders.

· Discreteness helps groups: Members can’t exit, i.e. are forced to identify with the group.

· Instead, focus on prejudice, esp. against diffuse and anonymous groups.

· SS evolution

· Interest: Permissible ( compelling

· Fit: Necessary ( narrow tailoring

· Unclear which would be stricter; in reality 

· Why:

· Workability 

· Always alternatives

· Deference to choice among alternatives

· Federalism: Leave some power in states.

· Compelling interests

· National security

· Life of fetus post-viability

· Remedying past discrimination

· Diversity in education (Grutter)

· Narrow tailoring

· Core Q: Over/underinclusive

· Sometimes requires no alternatives (see Croson).

Invidious discrimination

· Korematsu (1944) (Japanese internment): Strict scrutiny, but here justified based on “pressing public necessity.”

· Dissenters: Test is okay, but fails here b/c was grossly overinclusive (e.g. elderly and children) and underinclusive.

· McLaughlin v. Fla. (1964): Racial classifications are “constitutionally suspect” and suspect to “most rigid scrutiny.”  Law making racial distinctions are C’l only if “it is necessary, and not merely rationally related, to the accomplishment of a permissible state policy.”

· Loving (1967) (): Laws w/ “arbitrary and invidious discrimination” ( strict scrutiny.

· 14A purpose = eliminate all state sources of invidious racial disc.  ( n/a that didn’t apply to miscegenation in 1868.

· Focus is not invidiousness. 

· Up to this point, have considered race as paradigm case.  

· Why race?

· History – slavery etc. – this is the issue around which C’l law has developed

· BUT for how long does this justify strict scrutiny?  I.e. does history become irrelevant at some point?

· Immutability of race

· Discreteness (FN4)

· Arbitrary, i.e. impossible to define, irrelevant to capacity (( no rational basis)

· ( What other characteristics deserve strict scrutiny?  Court usually use these categories to analogize with/distinguish from race:

· Gender – yes 

· Sexual orientation – yes

· Alienage – sometimes 

· Disability – no

· Class – no

· Case: Excluding Spanish speakers from juries.

· Kennedy: Close correlation b/w language and race, so while here, there’s a justification, classification based on language can sometimes be subject to strict scrutiny.

· O’Conner: Race and language are unrelated.

Affirmative action

· DEF: Race-conscious policy designed to increase representation of minorities in areas of public life.

· Compelling interests: 

· Diversity

· Remedying past intentional discrimination

· NOT COMPELLING:

· Racial balancing.

· Narrow tailoring: see Parents Involved.

· Remember: Necessary not necessarily > narrowly tailored.  See McCullough.

· Requires broad range of factors.  See Grutter.

· Remember: Shift from anti-subordination to anti-classification.

· Loving reflects both.

· Washington v. Davis pushes forward by focusing on intent.

· Most apparent in affirmative action debate.

· Anti-subordination: Helping minorities makes EP n/a.

· Anti-classification: 

· ( EP protects any person from being treated in particular way on basis of race.

· **Remember distinction: Q is whether AA is c’l, NOT whether it’s a good idea.

· Overall, Court has been ahead of social consensus.  Cf. gender, where Court has been behind the curve.

· Most modalities point to supporting AA

· Original intent (p. 1114)

· Seems to say that race consciousness is permissible, b/c framers of 14A didn’t intend to abolish racial classifications.  

· Also, programs intended to assist freedmen were okay 

· Ex: Freedman’s Bureau benefits for former slaves.  Statute was framed in neutral terms, but only applied to former slaves.

· Scalia and Thomas never address this argument.

· Pure originalism would say even overt discrimination against blacks is okay under 14A.  One response: Only respect parts of framers’ purpose that is just.  BUT that’s an argument about justice, not original understanding.

· Political process (Carolene) ( Courts only intervene to unclog process.  If process is open, and majority chooses AA, then okay.

· Swann v. Charlotte-Mecklenburg (1971): Cautiously approved race-conscious assignment of teachers to remedy intentional segregation.
· Regents v. Bakke (1978) (UC Davis 16 reserved seats): 
· POWELL: STRICT SCRUTINY:
· Compelling interest = diversity (√).  WHY: see above.

· Rejected interests: remedying past discrimination (too amorphous), increase # minority docs (too far reaching).

· Narrow tailoring = permit each individual to be evaluated with all other candidates.  Here, quota not narrowly tailored.

· Brennan, Marshall, White, Blackmun: When program benefits minorities, SS inappropriate.  Instead, intermediate scrutiny.

· BRENNAN: If SS, compelling interest = remedying past discrimination.

· MARSHALL: If SS, Compelling interest = Bringing blacks into mainstream (b/c all are victims of past discrimination).

· Burger, Stewart, Rehnquist, Stevens: Any racial classification ( strict scrutiny.  

· Diversity is presumptively unc’l.  

· Here, strike down on Title VI to avoid C’l terms.

· Remember:

· Plurality, and Powell wrote alone.

· Lauded Harvard plan.

· Croson (1989—O’CONNER) (Richmond City Council MBE plan): 

· No compelling interest b/c no evidence of c’l violation—30% quota couldn’t be tied to any injury.

· While Cong could impose broad remedies under § 5, states don’t have comparable powers.

· Benign/invidious distinction is unworkable.

· Not narrowly tailored—included e.g. Eskimos.

· No attempt at race-neutral alternative (not req’d, but evidence that purpose = racial balancing).

· Adarand (1995—O’CONNER) (fed K’ing): All racial classifications (incl. fed govt) = strict scrutiny.

· THOMAS CONC: Moral equivalence b/w racial classifications intended to benefit and subjugate.

· Grutter (2003) (Mich law): 

· O’CONNER 

· Diversity is compelling.  

· Why: see above.
· Narrowly tailoring = 

· Race is one factor among many, 

· Applicants are evaluated as individuals, AND

· No strict target number/quota.

· + Limited in time, e.g. 25 years.

· Purpose of SS is to “smoke out” illegitimate uses of race.

· Universities have “special niche.”

· Race neutral alt. unnecessary if D can prove it won’t work.

· D: REHNQUIST

· Program = disguised quota.

· Rationale ( school must admit proportional # of Hispanics and Native Americans.  But it doesn’t.

· D: KENNEDY 

· “Critical mass” = delusion.  + Daily reports evidence of unc’l use of race.

· D: SCALIA 

· Diversity = lessons in life, not legal education.

· Will trigger litigation “good faith efforts” to avoid quotas.

· D: THOMAS

· Let blacks alone.  

· Diversity is a catchall, and merely an aesthetic.

· Policy: AA just sets unqualified minorities up for failure once they arrive ( badge of inferiority.

· 3 main issues

· (1) “Compelling,” i.e. status of Powell’s opinion.  

· Court broadens definition of diversity (see above).

· But ended up n/a b/c Court decided on narrow tailoring. 

· (2) __

· (3) Whether AA imposes a harm on minorities.

· Gratz (2004—REHNQUIST) (undergrad): Point system isn’t narrowly tailored (i.e. isn’t sufficiently individualized).

· C: O’CONNER: Policy is too sweeping.

· D: GINSBURG: 

· “Consistency” would only apply if nation were free of vestiges of intentional discrimination.  We’re far from that.

· SS is merely a proxy for discrimination to maintain inequality.

· Parents Involved (2006): 

· ROBERTS PLURALITY
· Only compelling interests are remedying effects of past intentional discrimination and diversity in higher education.

· Dist. Grutter

· Higher ed. vs. HS.

· Array of characteristics, not just race.  Here, for some students, race is determinative standing alone.

· U of M was just going for “meaningful number,” not set %age.

· Brown req’d that state not use race as a factor in assigning schools.

· Schools must show there was no alternative.

· Not narrowly tailored.  

· C: KENNEDY

· Diversity is compelling interest in HS education.  

· But not narrowly tailored.  Govt has burden of proving it, and evidence was insufficient.

· Remember

· Unclear that school assignment plans are AA at all.

· Kennedy proposes race-neutral alternatives, but unclear they really are.

· Majority seems to require race-neutral alternative, but unclear, and only a plurality.

· Kennedy, Persuasion and Distrust (1986): C’l to treat harmful segregation differently from beneficial treatment

· Brown = C prohibits policies imposing racial subjugation

· C only gives individuals claims who were victims of racial prejudice, not all classifications.

· ( Must incorporate motive analysis.

· Ignoring historical context and social realities reinforces racism.

· Policy

· Pros of diversity (see, Grutter).

· Bakke 

· Improves quality of education.

· Encourages spectrum of ideas.

· Reduce isolation (see Sweatt v. Painter) (**critics of diversity ignore this aspect**).

· Grutter

· Mix of ideas (Powell),

· Mix of talents.

· Cross-racial understanding, 

· Break down stereotypes,

· Broader social benefits (b/c social science data on above were mixed)

· Business

· Military – legitimacy of officer corps req’s diversity ( national security.

· Leadership

· Prof. Kennedy

· Has benefited blacks

· Blacks support it

· The motives of opponents should be suspect as racist.

· Even if it creates stigma, benefits outweigh costs.

· Benefits for blacks aren’t hand-outs; merit is socially defined, so defining minority status as part of merit is legitimate.

· Nothing special—higher ed always gives preferences (Blackmun Bakke dissent).

· Marshall (Bakke dissent):

· 2 main debates

· Distinguish b/w benign and invidious classifications?

· Stevens: Decision of majority to impose costs on itself shouldn’t be subject to SS.  

· O’Conner in Grutter: Maybe SS in name only.

· Breyer dissent in Parents: Revives idea that not all racial classifications are bad, wants to defer to local districts.

· Thomas re costs of AA: Are costs outweighed by benefits?  

· But remember: For now, debate has shifted to political branches, ballot initiatives, since Grutter said okay for 25 years.

· EP broadly: Should EP clause be colorblind?  Are all classifications pernicious?  

· If race remains salient, why should law pretend it’s n/a?  Or since it’s dangerous to classify, should state be neutral?  If law can shape society, can colorblindness speed progress?

· Differences b/w races are hidden in Court’s rhetoric.

(4) If facially neutral, then discriminatory purpose + effects?

· From the beginning, courts realized 14A couldn’t just apply to facially discriminatory statutes.  Even if statute doesn’t make racial distinctions on its face, some “race dependent” decisions require scrutiny.

· Early examples

· (1) Discriminatory administration of otherwise neutral statute

· Yock Wo v. Hopkins (1886) (Chinese laundries): Neutral statute + discriminatory (“unequal and oppressive”) administration ( violates EP.

· (2) Race-dependent decision to adopt nonracially specific law

· Ho Ah Kow v. Nunan (Cal. 1879) (prisoner hair length applied to Chinese): Even though neutral policy, and applied to all prisoners, violates EP if motivation was racist—regulation was even known as the “Queue Ordinance.”

· (3) Transferred de Jure Discrimination (authors’ term)

· = Law created original disadvantage, and so making distinctions where those disadvantages have an impact ( violates EP.

· Gaston Cty. v. U.S. (1969): Literacy test for voting violates EP b/c perpetuates inequalities that were the result of de jure discrimination.

· Remember: Applicable to AA also.

· Ex: Tex 10% plan.  Purpose = diversity, even though facially neutral.

· BUT Feeney probably just about invidious discrimination.

Effects

· Palmer v. Thompson (1971): Req. racially discriminatory effects.

· ( Uphold closing pool b/c intent unclear + effects are neutral.
Purpose

· Washington v. Davis (WHITE, 1976) (DC police): Req. racially discriminatory purpose.

· Invidious discrimination can be inferred.  But disparate impact alone is not sufficient to justify inference.

· Effect (disparate impact) violates Title VII only.  Griggs (BURGER, 1971) (HS diplomas + IQ test): Even neutral policies violate Title VII if they operate to “freeze the status quo” + are “artificial, arbitrary, and unnecessary,” i.e. are not justified by business necessity.  Here, ER requirements don’t have demonstrable relationship to job performance.

· Intent: Ps must show that policies were “racially motivated” based on factors (Arlington Heights, 1977):

· (1) Historical background of decisions under the official action, particularly if unequally applied in situations involving race; 

· (2) Specific sequences of events leading up to the decision; 

· (3) Departures from normal procedures; 

· (4) Inconsistent substantive decisions, (i.e. the person met the factors under the law at bar, yet was denied his request); and 

· (5) Legislative history.

· Reasons for Arlington Heights

· Consistent w/ state action doctrine.  

· Transforms disparate impact (like private action) outside scope of C.  Mostly due to institutional reasons, i.e. challenge for courts to police legislative action in this area.

· Feeney (1979): Intent = choice of action at least in part because of adverse effect.  Effects aren’t irrelevant, but only where there is strong evidence that they reflect intent.

· Why effects are relevant

· Evidence – Intent is inscrutable (see Scalia dissent in Lodge).

· Whose intent?

· Slippery slope – lots of areas where there’s inequality; courts can’t be responsible for inequality in all circumstances.

· Effects often the result of de jure discrimination

· IF RACIALLY MOTIVATED:

· ( Stat invalid (SS unnecessary b/c discriminatory purpose ( no purpose could be compelling)

· BUT if govt proves it would have taken same action regardless of race or nat'l origin ( rational review.

· Critique of focus on intent 

· Reva Siegel: = political/civil rights distinction in 1800s, limits EP.  

· Also a double standard w/r/t affirmative action:

· EP: Deference to discriminatory legislation.

· Affirmative action: Strict scrutiny.

· Linda Krieger: Ignores theories of cognition.  People naturally stereotype, and so most decisions are “based on” categories like race.  So that shouldn’t be the analysis.  So courts should not try to look for causation.
· Charles Lawrence: Courts should use cultural meaning of social practices, e.g. whether an employment test conveys a symbolic message to which people attach racial significance. [BUT whose social meaning prevails?  How deep should we look?]
Gender Classifications

Doctrinal evolution

· Different from race, in gender context Court has directly addressed significance of differences.

· Most action in gender context has been statutory, not c’l.  That’s why cases here seem trivial.

· Gender per original intent: 

· Citizenship isn’t voting.  

· 14A § 2: Reflects virtual representation.

· Cf.: 19A amended meaning of citizenship.  EP clause sweeps even broader.  Since women now have political rights, 14A now grants other rights.

· ( Argument is strained, but 19A made it a bit easier.

· Policy

· Political process theory

· 14A shouldn’t apply

· Ely: No basis for applying 14A to women.

· 14A should apply: 

· Right to vote not necessarily sufficient to influence political process.

· Women don’t hold office proportionally.

· Sex classifications vs. racial classifications?

· Core approach in both is blindness.  Court focuses on classifications that impede long-term transformation of societal perceptions.  Similar in race cases, where trying to decrease salience of race.

· J.E.B. v. Alabama (1994, Blackmun): Peremptory strikes based solely on sex violates EP (like race), b/c perpetuates stereotypes.

· Cf.  Rehnquist dissent: Use of sex in striking jurors just acknowledges different biases, not “derogatory and invidious” like it is in race context. 

· Similar: 

· Perpetuates stereotypes.

· Different:

· Real differences.

· Education:

· Race – no segregation permitted

· Gender – some segregation permitted.  Q: When does sex segregation inflict c’l harm?

· + Is race analogy necessary for heightened scrutiny?

· Race requires evidence of historical discrimination.

· Carolene approach.

· Immutability argument seems out of place, since it would exclude protection based on e.g. religion.

· Early history

· Women helped end slavery, felt abandoned.  

· Court focused on real differences.

· Bradwell v. Illinois (1873) (Ill. refused law degree to women): Women belong to domestic sphere b/c of “natural and proper timidity and delicacy” – law of Creator.  
· Minor v. Happersett (1974): 14A didn’t guarantee women’s right to vote.  Women were already citizens, and 14A didn’t alter the rights of citizens.
· Remember: Vicarious representation wouldn’t work, b/c Court was still saying that 14A didn’t give unmarried women right to vote.
· Adkins v. Children’s Hospital (1923): Min wage for women violated DP, since 19A provided equality.
· Goesaert v. Cleary (1948): Upheld law forbidding women from being bartenders, b/c 14A didn’t “tear history up by its roots.”
· 1960s-70s

· Dual strategy – litigation and legislation.

· NOW etc. tried to analogize race and gender, through arguments re stereotypes.

· Reed v. Reed (1971): Court struck down law preferring men over women in administering estate.  Says statute perpetuated stereotype.  Applies rational basis review, but finds statute discriminatory on its face.

· Most changes were statutory, through Title VII, Equal Pay Act.

· Frontiero v. Richardson (1973)

· BRENNAN PL: Strict scrutiny for classifications by sex.  

· Here, military benefits plan = stereotype and paternalism.

· Legal burdens must bear relationship to indiv responsibility.

· POWELL CONCURRENCE (+2)

· No heightened scrutiny.  But here, no rational basis.

· Defer to ERA process.

· Equal Rights Amendment (1195-1202)
· “Equality rights . . . shall not be denied . . . on account of sex.”

· Proposed in 1972.  Almost passed.  Opposition prevented final ratifications.

· Questions to think about:

· If passed, would it have imposed SS framework?

· Since it almost passed, and had > majority, should that have influenced Court’s analysis?

· Views from the Academy (1207-13) 
· Sylvia Law (1984): Race analogy inappropriate, b/c there are real male/female differences.

· Wasserstrom (1977): Sexual identity is relevant social category.  More complex than racial identity.

· John Ely (1980): Stereotyping has big impact.  So should suspect gender classifications.  But not b/c they’re dominated; rather failures in process.  

· MacKinnon (1989): Tension b/w equality and realities of sex differences.  But most differences are “inequality’s post hoc excuse, its conclusory artifact . . ., the velvet glove on the iron fist of domination.” 

Intermediate scrutiny

 (1) Was there state action?

(2) Does statute classify based on gender?

YES ( INTERMEDIATE scrutiny: Law must be “substantially related” to an “important government objective.” Craig v. Boren (1976).
· Mid-1970s: Stereotypes

· Court struck down laws premised on male breadwinner/female caregiver model.  Justification: Laws reflect and perpetuate stereotypes.

· Rationale – harms from stereotypes

· Inaccuracy

· Cognitive errors

· Impose confining role prescriptions based on social norms,

· Highlight political power differentials.

· Practical effects

· Employment opportunities

· Equalized family law.

· Why intermediate scrutiny works

· Protects indiv freedom to deviate from stereotypes,

· Eliminates state action enforcing status roles.

· REAL DIFFERENCES

· This is where gender cases diverge from race cases.

· Early cases seemed like real differences: 

· Gedulig (1974): Distinctions based on pregnancy okay.

· After case, Cong amended Title VI to prohibit distinction based on pregnancy.

· More recent cases near line b/w natural and artificial

· Statutory rape (1981) – state says boys need extra incentive of criminal punishment to avoid teen pregnancy.

· Selective service (1981) – Only men req’d to register.  Court says no need to require registration b/c women not eligible for combat, and very unlikely draft will be necessary for women.  

· Craig v. Boren (1976) (near beer, burdened men): 

· Differential drunk driving rates.  Maybe rational basis, but fails b/c 

· Skepticism of facts; and

· Classification based on sex perpetuates stereotypes.

· Minn. Univ. for Women v. Hogan (1982): Nursing school excluding men violated EP, b/c perpetuates stereotypes.

· VMI Case (1996, Ginsburg): Gender distinctions only upheld by “exceedingly persuasive justification.”  Justification must be genuine, not post hoc.  And can’t rely on overbroad generalizations about talents, capacities or preferences.

· Diversity rationale fails

· Maybe legitimate, but here no evidence it was actual purpose.  Rather, excluding women.

· Need to change adversarial approach fails

· No evidence.  Based on stereotypes.  State actors controlling gates of opportunity can’t exclude based on fixed notions of roles and abilities.

· If approach is inappropriate for women, then they won’t apply.

· And program not substantially related to the violation.

· VWIL, like in Sweatt v. Painter, is inferior.  Doesn’t have the aspects of VMI that VA says are most important.

· **Main point: Women must have equal access, including intangibles.  Fact that few will apply is n/a.

· REHNQUIST CONC: Std indistinguishable from SS.

· SCALIA DISSENT: 

· Tradition – Court should preserve values.

· Real differences.

· Ending single-sex public ed should be political process.

· NOTES

· Issue: Real differences vs. fact that policy, including alternative, reflect traditional stereotypes.  But left open possibility to take real differences into account in the future.

· Fine line b/w stereotypes and real differences.  That’s why Ginsburg focuses on access.

· Nguyen v. INS (2001, Kennedy): Can take real differences into account ( some classifications okay.

· Interests: Assuring child is related, ensuring parent/child relationship.

· O’CONNER DISS: Justifications are insufficient.  Statute is based on stereotype.

· Seems inconsistent w/ prior case, b/c based on stereotypes.  

· Disadvantages men.  But Court doesn’t look at that.  

· Instead, looks at harm to women – pressure on women to be mothers.

III. Fundamental Rights

FUNDAMENTAL ( STRICT

NOT FUNDAMENTAL ( RATIONAL 

SDP Reemerges

· Reflects thought that some c’l rights can exist outside text, or be implied from c’l order, history, identity, traditions, and meanings of liberty and equality in democratic republic.

· Various sources: judicial reasoning, moral philosophy, morality, tradition, ethos, history.

· Heir to three traditions

· General c’l law

· Judicial protection of indiv rights post-WWII

· Lochner era.

· Early cases

· Meyer v. Nebraska (1923): Right to study languages.

· Pierce v. Society of Sisters (1925): Right to educate children.

· Skinner (1942) (sterilization): Procreation is basic to human liberty.

· Compare to EP

· EP is relative – looks at how one group is treated relative to other groups.

· SDP – no comparison.  Rather, protects individuals from being disadvantaged w/r/t particular entitlements.

· Doctrinal hook – 14A DP

· Remember: That’s b/c of Slaughterhouse cases.

· ( Textual awkwardness.  

· Procedural vs. substantive = debate re enumerated vs. unenumerated rights 

· Q: Is it legitimate for Court to recognize implied/unenumerated rights.  Just like we’ve been talking about all along.

· Prior cases

· 1798 case: Blue _: 

· Justice Chase: Natural law (contracts) is fundamental.

· Dissent: No one knows was natural law is.  Legislature is just as able to discern it as judges, so judges shouldn’t be able to strike down on that basis.

· Dred Scott

· Interest = property.  Protecting that right req’d striking down LA compromise.

· Lochner

· West Coast hotel overturned Lochner ( So what’s left of SDP?

· Griswold (1965): DP confers right to privacy in procreative decisions in the home.

· Douglass: Penumbra.

· Goldberg C: 9A (re rights beyond 1-8) informs DP “liberty.”  Can be trumped by compelling state interests, but here none b/c no relationship to extra-marital relations.

· Harlan C: DP = bulwark against arbitrary legislation, balance b/w liberty and demands of organized society.  It’s a continuum, based on tradition. Here, core liberty interest is the home and marriage.
· Black dissent: No textual hook.  And DP and 9A turn on judges deciding law is “irrational, unreasonable or offensive” ( Too much judicial discretion.

· Eisenstadt (1972) – Individual decisions, not just married couples.

· Overall SDP considerations

· Legit for court to read substantive rights into DP clause?

· Different from EP or ISC clause?  More politically involved?

· What is scope of SDP?  Hard.  Ex: Right to privacy.

· Re scope of SDP, what should role of tradition be?  

· Griswold etc.: Traditions

· Lawrence: More recent beliefs.

· Core Q of c’lism: Does each generation get to decide meaning of “liberty”?  Is that inconsistent w/ rule of law?

· If can update meaning, for Courts?  Or legislatures?

Abortion

· Remember baseline: Before Roe, access to abortion depended on wealth.

· Why harder case than Griswold: 

· It’s about life/potential life, not birth control.

· Stat in Griswold was anomaly.  Not in Roe.

· Defining the liberty interest

· Griswold – narrow, marital interest in home

· Eisenstadt – all individuals to procreate

· Roe – more general sense of personal privacy, not just procreation, also abortion.

· Casey – some alternatives, open question

· Right to be free from body conscripted to bear child

· Freedom to make decision to have a child

· Kennedy: Very broad: sweet mystery of human life, to define own conception of existence.  Destiny of woman must be shaped by own conception.

· Today

· DP right: Includes right to terminate pregnancy.  See Roe.  At viability, state can intervene based on its interest.  

· Roe (1973): SDP protects right to choose.

· Interests

· Women: rel w/ doctor, autonomy, burden of motherhood, stigma, unwanted children.

· State: health of woman, life of fetus.

· Trimester framework:

· 1 – no compelling state interests

· 2 – state interests in health of woman becomes more significant ( can regulate, but only re woman’s health.

· 3 – after viability, can protect fetus’s life.

· Rehnquist dissent: Recognizes fundamental rights, but this is too much like legislation.

· Remember:

· In tension w/ notion of “tradition” in SDP.

· Implicitly says life begins at birth.

· Effects of Roe

· # of abortions increased to 1.6M/year, mostly unmarried <25.  Estimated 1M before decision, but illegal.

· Decision clearly made abortion more safe

· Before – 72/100,000 died

· After - 0.8/100,000 died

· Political effect

· Ginsburg (p. 1407): Court should have limited itself to Q of whether complete criminalization of abortion violated EP.  “Without taking giant strides and thereby risking a backlash too forceful to contain, the Court, through constitutional adjudication, can reinforce or signal a green light for a social change.”  See, e.g. post-1970 gender discrimination cases.  But Roe went to far, backfired.

· Mobilized pro-lifers as political constituency.  Before decision, mostly local, unorganized, Catholic.  Roe made it a national issue, contributed to growth of religious right.

· David Garrow: Coalescence of pro-life mvmt actually started when NY decriminalized in 1970.

· Fueled Reagan’s rise.

· Shaped Bork nomination.

· Ginsburg: Decision may have harmed right more that if Roe hadn’t happened b/c of backlash ( less access, some med schools don’t teach, few abortion clinics.

· Siegel (1992)

· Roe misses the point.  Sees state interest as benign exercise of state power.  But it’s not—it’s coercive.

· Status quo = allow women to do what they want.  

· Abortion-restrictive laws force harms on women (education, employment, eco dependency), making them subordinate personal interests in ways the law doesn’t force upon men.

· Only way society could legitimately restrict abortion is if it also alleviated burdens of motherhood.

· Siegel, What Roe v. Wade Should Have Said

· Thesis: States wishing to protect unborn life must do so in ways that do not use power of state to enforce sex-differentiated roles and responsibilities re sex and parenting.

· Historically, abortion restrictions were reflection of stereotypes—that abortion = abrogation of proper role.

· Over time, society has recognized need for equality.

· Today, society recognizes that men and women do not occupy different spheres/roles.  But abortion restrictions perpetuate old stereotypes.

· Rape exceptions reveal double standard: Husbands can’t rape wives, but once they do, society will force them to bear children.

· States have never treated fetuses like children, i.e. abortion as murder.

· Decisions After Roe (1419-24) 

· State funding 

· Restricting access

· Webster (1989) – no duty to fund abortions.  Pl. endorsed new framework, state interest in 2nd trimester in interest of protecting fetus.

· Mayer v. Roe (1977): Court upholds distinction b/w __ b/c state has no obligation to pay for pregnancy-related services.

· Harris v. McGray (): Hyde amendment cuts off fed $ for abortion other than rape or incest.

· Protecting access

· Unc’l conditions: Other cases place limits on $ power to coerce giving up c’l rights.  In certain cases, when benefits are made contingent on giving up c’l right, there are limits (like limits on spending powers).  But limited.  Court could have applied to abortion funding questions, but didn’t.  Today, doctrine is incoherent.

· Informed consent – mixed; some struck down as coercive

· Spousal consent (Danforth) – invalid, b/c state can’t delegate authority to spouse.

· Parental consent – more recently upheld.

· Casey (1992, trifecta)

· Rule: 

· Pre-viability: No undue burden = "substantial obstacle in the path of a woman seeking an abortion."

· Permits state to express interest in life of fetus, even if can’t ban abortion.

· **This is main shift from Roe: State can express interest pre-viability, but no substantial obstacles.

· After viability, can ban w/ exception for woman’s health.  

· Here, restrictions under test:

· Informed consent

· Waiting period

· Critique = paternalist, imposes costs on poor, rural.

· But here, reasonable.

· [Shows that undue burden doesn’t preclude certain obstacles.]

· Spousal notification – undue burden

· Battered women – notification would be dangerous.

· But even for exception for women fearing battering, still would be undue burden b/c husband could use other forms of coercion.  Shouldn’t give any form of a de facto veto to husband (e.g. threaten to tell others).

· ( O’Conner saw this regulation as infantilizing, treating women as children.

· Rehnquist dissent: Test should be rational basis.

· EP as alternative theory

· What argument would be: Whether laws disadvantage women related to men.   Focus on stereotype, gender roles – abortion restrictions reinforce them.  Each person has right to procreative decisions on their own.  About giving each person w/in sphere liberty.  

· Why not

· Would have been tough b/c Roe was early, hard to change course.

· SOR – heightened scrutiny might not help.

· Harder to define liberty interests re gender than race.

· Carhart I (2000, Breyer)

· 2 things wrong w/ Neb. stat, creating undue burden:

· Vagueness – docs need guidance.

· No health exception (req’d by Casey).

· Carhart II (2007, Kennedy)

· Partial-Birth Abortion Ban Act.  Def: Death of fetus w/ part of body outside mother’s body.

· Held: Can ban D&X but not D&E b/c:

· Hearing about D&X is more traumatic;

· State interest in clear line b/w abortion and infanticide.

· Rule: No health exception necessary.

· Ginsburg dissent: 

· Inconsistent w/ Casey and Stenberg, and here just rational basis review.

· Court deprives woman of choice – could achieve same goal by requiring fully informed consent.

· Blurs line w/ viability ( could intrude on pre-viability.

· Cong findings

· Maj – Defer to findings.

· BUT here dealing w/ heightened review.

· Dissent – Findings are nonsense, biased.

· Many docs say D&X is necessary, safer procedure than D&E. 

· Court is requiring procedure that is sometimes more dangerous.

· What case does

· Expands state interests

· Relaxes std of review

Sexual orientation

· 2 areas of SDP 

· Right to personal privacy

· Roe – procreative decision

· Lawrence – sexual autonomy generally.

· Right to bodily integrity

· Roots in CL

· Roe – medical decisions

· Death cases

· Cruzan () (right to refuse life support): Court defines SDP to cover right.  Cites CL 

· Glucksburg () (assisted suicide): 

· Bowers (1986, White): Homosexual sodomy ≠ fundamental right.

· Why not fundamental: 

· Other fundamental rights cases were about privacy, not right to sodomy.

· Tradition.

· Homes are special, but not dispositive (e.g. drugs in home).

· Rational basis: Morality = legitimate interest; statute is rationally related.

· Throwing out laws based on morality would be a slippery slope (incest, adultery, etc.).

· Blackmun dissent: Question isn’t about a fundamental right, but rather the right to be let alone.  Certain rights associated with family are protected not because they affect general welfare but because they form a central part of an individual’s life.

· Remember: Statute didn’t include same-sex language, so it’s strange that the majority treats the case as an as-applied challenge.

· Romer (1996, Kennedy) (CO c’l amendment prohibiting protections): 

· CO imposes special burden on homosexuals.

· Withdraws protection of general laws.

· Imposes special disability.

· To get protection, would have to amend C.

· EP rational basis with bite: Discrimination can’t be based on animus alone.

· No compelling interest (religious objections, line-drawing problems)

· Not related to interest – overinclusive ( betrays animus. 

· **Not suspect class, but given over-inclusiveness, reflecting animus, requires heightened review.  See also mentally handicapped cases.

· Scalia dissent: Majority of voters are preserving traditional sexual mores; defer to political process.

· Remember: Baselines: Scalia compares to roommates; Kennedy compares to married couples.

· Glucksberg (1997, Rehnquist pl.): No fundamental right to assist in suicide.

· SDP requires

· (1) Objective inquiry into history and tradition for rights (YEAH, RIGHT);

· Here, states have long criminalized assistance in suicide.

· (2) Careful description of liberty interest.

· (Critique of Casey re transcendence).

· Here, compelling interests: 

· Preservation of life

· Protect depressed ppl

· Integrity of medical profession

· Prevent path toward euthanasia.

· Remember: Physician-assisted suicide was new.  Court feared that it could get out of control.  Reflects lack of understanding, so Court wants to tread lightly.

· Lawrence (2003, Kennedy): Consensual sodomy protected by right to privacy (spatial and decisional) and liberty.

· Protected zone of privacy – Roe, Eisenstadt, Griswold, Stanley

· Spatial – Constitution protects acts in the home.

· Decisional – Constitution protects decisions like sex.

· Source: 9A (rights “retained by the people”); SDP (rights protected from state intervention).

· Criminalizing sodomy is demeaning ( stigma.

· History: None re homosexual-specific sodomy laws.

· Morality ≠ compelling interest.

· NOTES

· Tradition not dispositive (erodes Glucksburg).

· Doesn’t actually say sodomy = fundamental right.

· O’CONNER C: EP: When statute reflects a bare desire to harm politically unpopular group ( rational basis w/ bite.

· Sexual Orientation and EP 

· Unclear whether Lawrence will lead to protection under EP.

· 4 possibilities

· No difference, b/c DP and EP are distinct.

· Lawrence ( suspect class, b/c if unc’l to criminalize same-sex sexual relations, then unc’l to discriminate.

· Will delay classification b/c DP protection makes EP protection unnecessary.

· No EP protection b/c n/a – liberty more important than equality.

· Implications of Lawrence 

· 2 ways Court could have answered the question:

· SDP (Court)

· EP (O’Conner), based on Romer

· Lower courts have addressed both.

· Why Court chose SDP:

· EP approach would have made generally applicable sodomy stats.  O’Conner sidesteps by saying no state would pass that statute today.

· Bowers imposed stigma.  If court didn’t overrule Bowers, law would perpetuate stereotype.

· EP would have more inevitably led to gay marriage.  Marriage = public benefit, so wouldn’t be able to exclude.

· Why can still distinguish incest, bigamy:

· There, there are victims.

· Potential for coercion.

· Incest: Biological harm.

· Bigamy: It’s secret.

· Polygamy:

· Could have consent.  But often not.

· One way to read both Kennedy and O’Connor: Any consensual adult relationship, if no state interest other than moral disapproval, no restrictions.

· Distinction b/w basic interest and fundamental right. ??

· Rational basis: 

· Legitimate state purpose + rationally related.

· Carolene Prods.

· Intermediate scrutiny

· Important state purpose + substantially related.

· Strict scrutiny

· Compelling state interest

· Narrowly tailored.

· Ex: No race-neutral alternative.

· Remember: If invidious on its face, no need for SS test.

· Undue burden
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