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Themes/values/policy

· Expectations – Ds and Ps

· But focusing on expectations means no single law in a particular forum.

· Is forum shopping good or bad?

· Predictability

· Uniformity

· Certainty

· States can democratically choose the law under which they want to live.

· State interests in regulating conduct.

· Personal law principle vs. territoriality

BLACK LETTER RULES

Torts

· Rest. 1 § 378: law of place of wrong determines whether there’s a legal injury.  Place of wrong = last act creating a cause of action
· Generally, place of injury.  But some cases where forum law applies, e.g. if hard to figure out place of injury, or if outcome would be the same.  

· Is place of injury rule a good rule?

· If all states use it, then predictable.  

· But may undermine regulation of conduct.

· Prices may reflect extent of liability ( shape expectations.

· Ala. R.R. v. Carroll (Ala. 1892): Lex loci delicti.

CONTRACTS

· American rule

· Place of contract for certain issues (e.g. validity, capacity, etc.).  Milliken v. Pratt (Mass. 1878) (married wife’s capacity): Place of K determines capacity.

· Place of performance for other issues

· UCC

· Old: Law only if there’s a connection.

· Proposed: No connection req’d, except when violates public policy (BUT not later withdrawn).

· English rule

· Parties’ intention; if unclear, then “closest and most real connection.”

· [1990: Rome Conv; 2009: Rome Reg] 

· Rome Conv:

· Party autonomy – Parties may choose, but limited by “mandatory rules” of the country where K was made.  But in Reg., eliminated “mandatory rules,” replaced w/ “overriding mandatory provisions.”  

· ( Effect: If K connected w/ just one JD, then likely can’t choose another law.  See Art. 3, 7.

· Reg “overriding mandatory provisions” = “the respect for which is regarded as crucial by a country for safeguarding its public interests” (art. 9).  ( A court can apply its own law if it considers the law “overriding” ( lots of discretion.

· Default rule (absent choice): Art. 4: “Most closely connected.”

· Presumption (4.2): closest connection = “characteristic performance.”

· ROME I

· Reg: Categories, and then characteristic performance, or when “manifestly more closely connection.”

· ( Reg moves toward performance, away from place of K.

Property/Wills/Intestate succession

· Land: situs.

· Movable property: Situs, but many problems (e.g. situs of stock certificate).  

· Wills/trusts/estates:

· Land: situs (Barrie)

· Estate of Barrie (Iowa 1949) (interp of “void”):

· Personal property: Domicile of decedent at death.  

· Spouses – Domicile of spouses at time of ___.

· BUT REMEMBER: 

· Policy Q is governing status of property vs. determining who takes under a will (situs rule fractionalizes estate, but might be consistent w/ expectations).

· Re wills, might be better to look at domicile at time of execution.

· Intestate succession ( domicile:

· Domicile determined by law of forum.

· Domicile = physical presence + intent to remain indefinitely.

· TODAY, domicile depends on issue (old rule: unitary).

· White v. Tennant (WV 1888) (moved PA to WV, but <1 day): Domicile established upon arrival.

· Estate of Jones (Iowa 1921) (Lusitania): Death in transit ( previous domicile until “new domicile is secured.”

· NB: All beneficiaries were in England, so could make exception to rule.

Marriage cases 

· RULE: Default = Place of celebration.  But if violates PP, then apply domicile law (note: this is exception to PP exception, b/c not dismissed).

· PRO: Predictable, permits autonomy.

· CON: Allows couples to escape own state’s policy, esp. since that state responsible for benefits of marriage.

· May’s Estate (NY 1953) (NY couple married in RI, but incest under NY law): Place of celebration; doesn’t violate PP.

· Cf. dissent: yes it does, so apply NY law.

· Context: Couple had been married 35 years, maybe significant.

· Wilkins v. Zelichowski (NJ 1959) (NJ stat: Marriage by underage woman void if not confirmed): Statute demonstrated “strong public policy” against recognizing marriages of minor women in other states.

· Context: H went to jail, so statute directly on point.

· Rest 2: Most significant relationship to spouses and marriage (usually place of celebration unless violates PP of another state w/ most significant relationship).

· Dalip Singh Bir’s Estate (Cal. App. 1948) (2 wives under Indian law): Second marriage valid, doesn’t violate Cal. PP.  

· Context: Only 1 wife was living in Cal.

· Silberman, Same-Sex Marriage: Use domicile at marriage b/c states shouldn’t have to permit residents to evade/undermine their laws.  

ESCAPE DEVICES

Renvoi

· Always think: Does ref to law refer to whole law or local law?

· U.S.: (Rest. § 8) default = internal law

· Europe: default = whole law.

· EXAM: Remember to look at purpose of statute, and so interpret COL instructions in light of that purpose.
· Alternatives: Find state w/ closest connection, then:

· Reject renvoi (MAJ): apply local law of B.

· Partial renvoi: apply whole law, but reference by B to A or C = local law.

· Whole renvoi: judge as state w/ connection would.  Limits forum shopping, BUT could lead to endless cycle. 

· Schneider’s Estate (NY 1950): Administration of decedent’s land in Switzerland ( whole law ( Swiss law refers back to domicile (NY).

· U. Chicago v. Dater (Mich. 1936) (capacity; guarantee signed in Mich., sent to Ill.): Capacity determined by place of K.

· Examples:

· Federal Tort Claims Act 

· Richards v. U.S. (US 1962): FTCA = whole law.
· **Cf. normal presumption that “law” = local law.  Why: Stat’s purpose = govt in same position as indiv.
· FSIA: 

· Foreign state liable in same manner as individual.

· Q: If state law, then which state?  How to choose, since it’s under a federal statue?  A federal choice of law rule?  But if yes, then might be different than result in state court.  THIS HASN’T BEEN RESOLVED.

· Federal Preservation Act (national parks, army bases, etc.): Governed by laws of state where park etc. is located.  Ex: Army base in La.  Use La. internal tort law?  Or whole law?

· Arg for whole law: Analogize to Richards.

· Arg for internal law: 

Characterization

· Contract/tort

· Horn (Scottish Ct. 1878): Recharacterize as K.
· Interspousal immunity
· Haumschild (Wis. 1959): Recharacterize tort case as capacity case.

· Mertz v. Mertz (NY 1936): Forum law determines capacity.

· Levy v. Daniels’ U-Drive (Conn. 1928) (car rental company liability): Char. as K case ( place of K.

· BUT context: Statute was specifically to apply to rental companies.

Substance/procedure

· Remember: Forum determines whether P or S.

· Pros of applying forum law (i.e. characterizing as procedural)

· Administrative convenience.

· Court would have to read pleadings for substance before e.g. figuring out filing deadlines.

· CORE – main purpose is administration of justice.

· Examples

· Rules of evidence

· Reflect policy, but focus on adjudication, not determining rights of parties.

· Most courts apply their own evidence rules, b/c purpose of the rules is judicial efficiency.  But see SL rules (1 purpose is to decrease # of suits).

· Burden of proof

· Levy v. Steiger (Mass. 1919): Procedural b/c doesn’t modify fundamental rights.
· Sampson v. Channell (1st Cir. 1940): Substantive for Erie purposes, but procedural for COL purposes (that’s what state court would do).
· Rest 2: Forum law, unless primary purpose of other state’s rule is to affect decision of the issue.
· Statute of frauds: Usually substantive.
· Grant v. McAuliffe (Cal. 1953): Wrongful death suit is procedural, so apply Cal law even though AZ would bar suit (A STRETCH, b/c AZ statute clearly substantive).
· In re Cohn (Ch. 1944): Rule re simultaneous death (( could go either way).
· Kilberg (NY 1961): Damages are procedural.
Statutes of limitations

· Remember underlying policy

· Repose for Ds

· Truth seeking

· Stale evidence

· Relationship to forum

· If justification = Ds’ repose, seems substantive, so maybe forum shouldn’t apply its own SOL (+ another state’s SOL is easy to apply).

· If justification = stale evidence, then focus on adjudication

· Rest 2 § __: 
· If forum SOL bars claim ( 

· If forum does not bar but other state does, then:

· If serves no interest of forum + would be barred by state w/ more significant relationship ( barred.

· [Seems to favor Ds (shorter SOL), but b/c P can always go to the other JD.  Operates similarly to borrowing statutes.]

· West v. Theis (Idaho 1908): Tolling statute: If cause of action arises in another state and that state’s SOL bars claim, then Idaho bars claim too.
· Mack Trucks v. Bendix (3d Cir. 1966): Borrowing statute = state borrows another state’s SOL.
· Baxter v. Sturm Ruger (Conn. 1994): Test: Does SOL/SOR modify the right or the remedy?  

· Right existed at CL ( procedural.  

· Right created by statute ( substantive.

· Sun Oil (1988): C’l to treat as procedural.

· Remember: 

· Forum SOL applies to enforcement actions too – doesn’t matter if original action was timely.

· If claim was created by foreign statute w/ own SOL, then may apply that SOL.

· Bournias v. Atlantic Maritime (2d Cir. 1955) (Panama wrongful death SOL): If SOL specifically qualified the cause of action, then substantive.
Public Policy

· RULE: If applying foreign law would violate public policy, must dismiss.  But today, courts often just decline to apply particular laws.

· Problems:

· Seems to leave lots of room for judicial discretion.

· Seems ex post, even though “public policy” is supposed to be ex ante.

· If forum is only place w/ PJD, then P left w/ no place to sue (likely not an issue post-Intl Shoe).

· Loucks v. Std. Oil (N.Y. 1918) (Mass. damage rule): Tort right of action in one state can be sued upon in another state (including punitive damages), unless violates “fundamental principle of justice.”

· Remember: Forum also won’t apply certain types of laws:

· “Penal” laws, 

· Antitrust,

· Tax.

· Applying to just part of the law.

· SILB: This is half faith and credit.

· Holzer case (WWII) – Nazi decree: Against NY public policy, but no dice b/c act of state

Other escapes

· Redefine “wrong,” e.g. conduct instead of injury.

· “Penal” laws – forum won’t enforce

· Def = penalty awarded to the state for a public wrong.

· Revenue laws – but old; most states permit other states to bring actions in their courts to collect taxes.

Interest Analysis: Torts

· REMEMBER: 

· Most cases are true conflicts.

· Also remember, when false conflict, would come out the same in either forum.

· Main shifts from old to new:

· Acceptance of dépeçage ( characterization less important.
· No such thing as “vested” rights ( choice is which law should govern.

· Escape devices less important b/c already accounting for policy.

JUDICIAL APPROACHES

· REST. 1 (Beale)
· Approach: 

· (1) Characterization

· (2) Find connecting factor.

· Rationale

· Uniformity

· Predictability

· Discourage forum shopping

· But remember escapes:

· Procedural

· Characterization

· Renvoi

· Public policy

· REST. 2 (Reese): Most significant relationship to occurrence and parties.  

· Remember: Focus on each issue (embraces depecage).

· § 145: Consider connecting factors

· (1) Place of injury, 

· (2) Place of conduct, 

· (3) Domicile etc., and 

· (4) Place where relationship centered.

· § 6: Consider policy-oriented principles

· Needs of inter-state system

· Policies of forum

· Policies of other states

· Parties’ expectations

· Policies underlying substantive area of the law

· Predictability, uniformity

· Ease of determination of foreign law.

· Two interpretations:

· Count contacts.

· Contacts that give rise to policies.

· Specific applications

· Wrongful death

· Interests: compensation for survivors, deterrence, limits on damages.

· NEUMEIER: For loss-allocating rules
· (1) Common domicile ( false conflict
· Babcock, Dym, Macey, Tooker, Kell, Miklovich, Schultz
· Why: W/ common domicile, that state controls relationship.
· (2) Each local law favors domiciliary ( place of injury
· (3) All other split-domicile ( place of injury, except when displacing that rule will advance “substantive law purposes” w/out impairing multistate system or producing great uncertainty.
· REMEMBER: 
· Even w/in Neumeier rules, consider interest analysis + public policy.
· Interest = policy that will be furthered on facts of instant case.

· ROME II

· Approach

· Why

SCHOLARLY APPROACHES

· Currie – Forum = default

· Main point: Apply forum law whenever it has legitimate interest in doing so.

· Interest analysis

· (1) False conflict ( State w/ interest

· (2) True conflict ( Forum law

· (3) No interest of either state ( Forum law

· Cf. Lebree ??.

· (4) Forum = disinterested 3d state ( FNC dismissal OR law most resembling forum law.

· BUT can’t have result impossible in either state.

· Rationale: 
· Don’t weigh; forum shopping is okay.
· Forum court is part of state; apply interests when legit
· Critique
· When forum is disinterested, little reason to apply forum law.
· Problems common to all interest analysis.

· Unpredictable

· Malleable

· Power to judges

· Griswold/Rest. 1 – Place of injury

· Why
· Predictability – rules of law
· Uniformity
· Rheinstein – Seat of relationship
· Split domicile ( apply law of D’s state

· Ex: Case 3 (driver SL) – Don’t apply Mass law, even re SL.

· Why

· Reflects reasonable expectations.

· Ds get insurance based on where they are.

· Cavers
· Main point: Accommodate conflicting laws to optimize working of federal system.
· False conflict ( State w/ interest.

· No interest ( 

· True conflict ( protect territorially-based expectations

· (1/2) Territory: In general, apply law of state of conduct/injury

· Cipolla (Pa. 1970): Resident acting in home state should maintain protection of that law.

· (3) Extraterritoriality: If state of injury has special (i.e. extraterritorial) controls, can be applied.

· (4/5) Special relationship: If state of relationship has law specifically applicable to relationship, apply that law (regardless of higher or lower std).

· (6) Protective disabilities: If state of D’s residence imposes protective K-related disabilities (e.g. spendthrift immunity in Lilienthal), and K is based there, apply that law.

· (7) Party autonomy: Uphold so long as state is reasonably related to transaction. 

· Rationale (Cavers + Twerski)
· Focusing on territory advances purposes of laws w/o frustrating other laws.
· No such thing as a false conflict—every policy entails value judgments.  But n/a, b/c people expect territory’s law to apply.

· Law is educator—tells people how to act in certain situations—and states can shape behavior in their borders.

· Dym was rightly decided.

REMEMBER

· Currie vs. Cavers

· True conflict analysis

· Disaggregation:

· Parties – Currie = equality

· Issue depecage – Currie = no anomalous results

· Sedler – Baseline = Ps recover
· Approach: Where P resides and sues in pro-recovery state ( recovers.

· Why: People don’t live day-to-day lives in expectation of legal consequences.

· Weintraub – P should be able to choose
· Approach: True conflict or no interest ( Apply P-friendly law.

· Rule: If D liable under any law w/ interest in imposing liability, apply that law, so long as there’s no unfair surprise.

· Why

· Easy to determine.

· General policy of recovery.

· Baxter: Comparative Impairment

· Approach

· Maximize cumulative state policies (like hypothetical legislatures negotiating).

· Why

· Don’t weigh interests, for various reasons.

· Currie fallback to forum law creates unpredictability.

· Leflar: Choice-influencing factors

· 1) Predictability of result;

· 2) Maintenance of Interstate and international order;

· 3) Simplification of the judicial task;

· 4) Advancement of the forum’s governmental interests;

· 5) Better rule of law.

· Von Mehren: Compromise approach

· Approach

· Justice = equal treatment + advancement of values.  But when they conflict, split it down the middle.

· True conflict ( weigh conflicting laws, given policies, and apply to maximize effectiveness and reflect trends in the law:

· Forcefulness of policy

· Whether JD actively asserts policy

· Whether rule effectively achieve policy

· Relative importance to JDs of vindicating respective policies.

· Why

· When there is more than one state, and competing policies, there’s no way to fully achieve justice in particular cases.

Cases

· FALSE CONFLICTS

· Case 1: P + D from NY (no charitable immunity), injury in Mass. (immunity)  ( False conflict.

· NY: Internalize cost of accidents, incl. for charities.

· Mass: Protecting charities, but D here was from NY.  Preventing accidents, but immunity is loss-allocating. 

· Babcock (NY 1963) (Rochester P&D, drove to Ont. (guest statute))

· For torts, apply law of JD which b/c of relationship or contact w/ occurrence or parties has “greatest concern with the specific issue.”
· **Distinguishes (1) how car was operated and (2) legal relationships.

· Farber v. Smolack (NY 1967) (accident in NC en route to FL): Weigh contacts: NC fortuitous ( NY law.

· Macey v. Rozicki (NY 1966) (ONT summer house, arrangement in NY): Relationship arose + insurance in NY ( NY law.

· NO INTERESTS

· Currie: NY has altruistic interest.

· Cavers: Conflict ( no immunity in NY, so compensate.

· Lebree (RI 1973): When state w/ interest in protecting driver has no immunity, apply lex loci.

· Case 2

· P from Mass., D from NY, injury in Mass ( No interest (???).
· Currie: ???
· Case 3

· Truck broke down in Mass.  Farmer (F) lent his truck, but not registered.  D ran over A, but w/o proof of N.  Mass law said any driver of unregistered vehicle is liable (but also charitable immunity).
· Dépeçage: 

· Reese: Mass has most significant rel, but NY can reject per PP.

· Currie: Can’t get result in neither state.  WHERE DOES THIS FALL INTO HIS INTEREST ANALYSIS??

· Cavers: ___

· Case 4

· Truck is from NY, kills both A (NY) and B (Mass).
· Currie: False conflict (Mass has no interest w/r/t loss allocation b/c D is insured in NY).

· Case 5: 

· Parties from immunity state, injury in recovery state.

· Cavers: True conflict b/c ___

· NY (Neumeier #1): False conflict

· Milkovich (Minn. 1973) (ONT parties, 1 day in Minn): Use better rule (Leflar) + law of the “justice administering state.”

· Kilberg (see notes in S/P section)

· Facts: P (NY), flight from NY, crash in Mass.

· Held: Reject Mass. damage limit b/c loss allocating.

· NY: 

· Mass: Avoid increases in insurance rates.

· Remember: If reject another state’s law per public policy:

· Rest. 2: Dismiss.

· Kilberg: Apply remaining parts of the law.

· Pearson (2d Cir. 1962): Kilberg is constitutional (NY has sufficient ties).
· Dym v. Gordon (NY 1965) (CO summer school): 

· P guest in D’s car.  Both domicile NY, summer students in CO (guest statute), met in CO, relationship limited to the accident in CO.
· RULE: (1) Isolate issue, (2) Identify policies in COLs, (3) Look at contacts of JDs for “superior connection w/ the occurrence”/”superior interest in having its policy or law applied.”
· Kell v. Henderson (NY trial 1966) (ONT parties, NY accident): NY law b/c D can’t plead ONT statute.

· Seems contrary to Babcock.  Difference: accident in pro-recovery state.

· Neumeier #3 would be opposite result.

· Here, CO has greatest connection.
· Tooker (NY 1969) (Mich state students, NY parents’ car): Pure interest analysis: False conflict b/c loss allocating and Mich has no policy applicable to relationship b/w NY car owner and NY insurer.

· Shows moving away from contacts towards purposes of respective laws.  

· Found purpose of guest statute = prevent fraudulent claims.  No Mich resident involved, so false conflict.

· But remember: limited in Neumeier.

· Neumeier (NY 1972): ONT driver, NY passenger.  True conflict (insurer + ungrateful guest vs. NY protection).  Per #3, ONT law b/c applying NY law would interfere w/ smooth working of interstate system.

· Remember: Invention of ungrateful guest rationale shows malleability of interest analysis.

· Schultz v. Boy Scouts (NY 1985) (sexual abuse): 

· Conduct-regulating ( usually lex loci.
· Loss allocating ( Neumeier (here Rule 1).

· Cooney (NY 1993) (KAYE) (P sues sales agent, tries to implead Mueller, from whom P already recovered workers comp).

· True conflict (NY compensates, MO immunizes) ( Neumeier #2 (place of injury).

· Extends Neumeier to contribution suits.

· Barkanic (2d Cir. 1991) (China plane crash): NY COL: Chinese damage limit = loss allocating; true conflict ( Chinese law.

· Pescatore (2d Cir. 1996) (Lockerbie): Neumeier #3: OH law permitting recovery b/c won’t displace law of Scotland (place of crash was random, Scotland n/a w/r/t loss allocation)

Interests to keep in mind

· Accident state pro-recovery

· Deterrence

· Fund for medical creditors

· Accident state anti-recovery

· Keep insurance low

· Ungrateful guests

· Protect medical creditors

· Deterrence

· Domicile state pro-recovery

· Compensation

· Domicile state anti-recovery

· Keep insurance low

Interest Analysis: Contracts

· Always more flexible than torts, b/c 2 possible JDs – K and performance.

· Interests to remember

· Principle of validation: 1 state valid + 1 void ( valid.

· Protection: originally for women, minors, etc.; today for consumers

· Capacity - 

Various approaches

· Most significant relationship

· Rest. 2 §188: Contacts relevant to significant relationship:
· **Place of performance**

· Place of K

· Place of negotiation

· Location of subject matter of K

· Domicile, residence, nationality, place of incorp, place of business of parties.

· Remember rule of validation – court will try to validate.

· Governmental interests

· Lilienthal v. Kaufman (Or. 1964) (spendthrift): 

· OR: Protect OR spendthrifts + families, incentivize others not to K with them, encourage Ks w/ OR’s  

· CA: place of K, performance, validation, protect CA creditors

· Berkrant v. Fowler (Cal. 1961) (SOF re wills):

· CA: Lit convenience, protect ppl from fraud.

· NV: Enforcing Ks, permitting citizens to contract easily.

· Demonstrates statutes defining the reach of state interests.

· Center of gravity

· Auten v. Auten (NY 1954) (separation agreement): England has contacts and interests re issue (W’s performance) ( English law.
· Haag v. Barnes (NY 1961) (separation agreement): Since signed in Ill. w/ COL clause ( center of gravity.

· Remember: Various factors; COL clause might not be dispositive.

· Critique: mechanical, conclusory.

· European

· Rome Convention

· Art 4:

· Exception:  

· Art. 9 = Principle of validation; BUT Art. 11 = Incapacity (limited, since only if other party aware of incapacity, but still an exception).

· Rome I – Closest connection

· Art 4:

· Characteristic performance

· Exceptions 

· Overriding mandatory provisions ( discretion ( may permit trumping other JD’s law (offensive use).

· Manifestly more closely connected

· Art. 21: Public policy ( Application may be refused (defensive use).
· Justified expectations

· Principles of preference

· Better law

· Specific K problems

· Capacity

· Rest. 1: Place of making.

· Rest 2 § 198: Forum law (b/c it has greatest interest in determining whether party had capacity).

· Interest analysis: Lilienthal.

· Statute of Frauds

· Traditional: Substantive if re essential validity; otherwise procedural.

· Today, see Bernkrant.

· Workers comp – forum

Interest Analysis: Property

· Immovable – situs

· Movable

· Inter vivos – situs at relevant time

· Testate/intestate succession – domicile at death.

· Marital division of prop – usually domicile at acquisition.

· NOTES

· Modern analysis not much change, b/c most significant relationship, and relevant interests, are still w/ situs.

Choice Directed Solutions

Party Autonomy: Choice of Law

· Underlying Qs

· How much autonomy?

· What policies trump?

· Are there some situations where choice of law unenforceable at all, such as types of Ks, e.g. adhesion Ks?  Or on particular issues?

· What about if choice of law invalidates K?

· Ex: Piscacane, choice Italian law, but invalidated 1 year limitation.

· Reflects impossibility of predicting specific issue.

· Some courts ignore choice that invalidates K.  BUT tension: Then why not always ignore choice clauses?

· Pros of autonomy
· Reduce litigation

· Free choice

· Efficiency

· Cons of autonomy

· Bargaining power

· Might choose court w/ no interest in dispute

· Approaches

· English: Parties can always choose, and any law.  Focus on certainty, esp in commercial context.

· U.S. (old): Inappropriate for parties to choose law, b/c it’s a legislative act.

· Rest. 187: Any law w/r/t interpretation.  But that's self-evident.

· Req reasonable connection.

· Some states have more freedom, e.g. NY (no limits at all, for >$250k).

· Rome Convention (Supp 45)

· Rome Reg art. 3: Permits choice, except where all contacts are in 1 country.

· But exceptions: Consumer protection laws (art. 6), employment (art. 8), insurance (art. 7, permits choice, but w/ enumerated limits).

· REMEMBER: Art. 9: Overriding mandatory provisions trump re either forum or place of performance.

· NY: §5-1401

· UCC: Tried to amend, but repealed:

· Amendment: 1-105: 

· Businesses didn’t like consumer protection. 

· Also criticized re validity vs. interpretation

· Reverted to: 3-301:  
· Restatement
· § 187: Chosen law
· (1) Choice enforced if “particular issue is one which the parties could have resolved by an explicit provision.”

· (2) Choice enforced even if issue could not have been resolved by explicit provision, unless:

· (a) No substantial relationship and no other reasonable basis, or

· (b) Contrary to fundamental policy of state w/ materially greater interest than chosen state.
· (3) Choice refers to local law (i.e. not COL rules).
· Southern v. Potter (SDNY 1976) (PR just cause stat): 
· Siegelman v. Cunard (2d Cir. 1955) (maritime law): K parties can stipulate law for interpretation of K, but not re validity.
Autonomy: Choice of Court

· KEY: Choice of forum 

· = Choice of COL rules, 

· And sometimes = choice of local law (esp. in England).

· Approaches

· U.S. traditional: Indivs can’t “oust the jurisdiction of the courts”, against public policy.

· N.Y.: §5-1402
· Euro regulation on JD (prev.  Brussels convention): Choice of forum confers exclusive JD.  BUT when sued somewhere else first, must wait for disposition.  That first court should dismiss, but second court must wait.
· Policy considerations

· Underlying Q: When deciding whether to uphold choice of forum clause, should court also consider COL implications?

· Making sure court will apply the chosen law.

· Concerns re bias ( choose 3rd place.

· Also provide consent to JD ( if litigating, get straight to merits.

· Choosing forum w/ common language.

· Particular procedures, e.g. juries, discovery, class actions, etc.

· In intl transactions, maybe need federal CL re choice of forum.

· Cases

· Zapata (U.K.) (1968): Only disturb choice of court in unusual circumstances; court has discretion.
· London court sees itself as international commercial court.  But NY statute also sees its courts in same way (for cases > $1M).
· Zapata (U.S.) (1972—Burger): In general uphold choice of forum; only unenforceable in cases of fraud, undue influence, or overweening bargaining power.
· Carnival v. Shute (1991): Heavy presumption for forum-selection clauses.
· KEY ELEMENTS: PARTY AUTONOMY + INTERNATIONAL.

· Criticism

· Forum-selection clauses big obstacle to suit.

· $$ savings unlikely to be shifted to passengers.

· Where choice of forum clause confers JD:

· (1) Prorogation – In JD where JD conferred, will forum take the case?  In Zapata, England has no connection.

· (2) Derogation – Should court give up case where court has JD, but K calls for different forum.

· **This is what Zapata is about.  In normal K case, look at state law, both w/r/t prorogation and derogation.  But 

Hague Choice of Court Convention (Dist.) 
· Art 5: Prorogation

· Enforce choice of court unless K is null and void under whole law of chosen court.

· BUT what if there’s no connection?  

· Art 6:  

· Art. 19/20: Courts can refuse to hear cases if there’s no connection between forum state and the dispute.

· Art. 8: Recognition and enforcement

· Art. 9: Defenses, i.e. when court can refuse to enforce.

· HOW WILL AFFECT U.S. LAW

· Today, choice of court governed by state law.  But when U.S. ratifies, Conv will preempt.

· This is trying to put choice of court on same level as arbitration.

· U.S. negotiated, but hasn’t signed.  Attempt to federalize standard.

Autonomy: Arbitration

· How arbitration works

· Parties appoint, pay arbitrators.

· Usually law of place of arbitration applies.

· Usually no appeal, except re fraud.

·  Governed by New York Convention (Supp. 128-132)

· Art 2: Enforcement

· Lots of problems re interpretation.
· But basically: recognizes arbitration clauses.
· Art 5(1): Recognition and enforcement of awards.

· (a) 

· Public policy exception, but very high.

· Pros of arb

· Predictable.

· Possibly less expensive.

· Quicker, no appeal.

· More procedurally flexible.

· Per treaty, both judgment and award extremely likely to be enforced (cf. foreign court judgments).

· Confidential.

· Judges are experts in industry.

· Parties appoint arbitrators.  Not advocates, but “translators.”

· Less discovery.

· Can choose language.

· Parties choose procedural rules.

· Cons of arb

· No appeal.

· Transparency.

· Precedent.

· Compare to choice of court

· There’s a treaty (NY Convention).  Re choice of court, governed by national law.

· Concerns re appropriateness of specific issues, e.g. antitrust, RICO, etc. 
· Scherk (U.S. 1974) (trademark dispute): Enforce arbitration clauses, even w/r/t U.S. securities laws.

· Why different from Zapata 

· Securities laws are public law.

· If U.S. court dismissed, here would go to arbitration.

· What if chose English court?

· Probably wouldn’t apply securities laws.

· Courts typically don’t apply “public regulatory laws” of other countries. 

· So Q becomes: Does U.S. securities law reach this case, i.e. are there sufficient connections? 

· Mitsubish (U.S. 1985—Blackmun) (cars in PR): Enforce arb, even if D claims antitrust violation.

·  Why

· Intl comity.

· Respect for foreign tribunals

· Need for predictability in intl transactions.

· SEE FN 19

· Why includes antitrust

· Mitsubishi concedes that antitrust law applies (BUT W/ no discovery, likely was an empty concession).

· Can still rebut w/ showing of undue influence etc.

· Arb panels aren’t biased.

· Stevens dissent: Antitrust is different (special enforcement; even state courts can’t adjudicate).

· Arguments for Soler to reject arbitration:

· Antitrust especially public concerns.

· Stronger factual connection to U.S. here.

· **Antitrust laws would be undermined, b/c otherwise it would clearly apply.

Decedent Estates

· APPROACHES

· Rest. 1 (Barrie)

· § 303: Domicile at death.

· Place of K ( ?

· Like a trust, b/c parties created property during life ( place of creation ( NY.

· **Shows impact of characterization.

· NY Estates, Powers and Trusts Law (EPTL) (Supp. 28-30, 30-41)
· “Law” = whole law; “Local law” = internal law.

· (b)(1): Real property – situs 

· (b)(2): Personal property – domicile at death

· (b)(3): Validating rule – will is valid if valid under any relevant state (forum, place of will, domicile).

· (f): Revocation – determined by law of domicile at time of execution (like Barrie case).

· (h): When testator chooses NY law

· ( Clark case.

· 7-1.10: Trusts, choice of law

· CASES

· Wyatt v. Fulrath (NY 1965): Inter vivos: Situs.
· Estate of Clark (NY 1968): Testamentary movables: domicile.
· Testator may not invoke NY law if it nullifies effect of the law of domicile.
· NY permits foreign domiciliary to apply NY law to “testamentary dispositions.”  BUT doesn’t apply to “validity and effect of such dispositions” (e.g. right of election).  

· Watts v. Swiss Bank (NY 1970) (French will, $ in NY): Res judicata ( French law ( daughter gets forced share.
· Estate of Renard (NY surrogate 1981): 

· Restatement II

· 258: In absence of choice, place of domicile when movables acquired.
· BUT still a characterization problem (interest in movables vs. trust of movables created inter vivos), b/c if it’s more like an inter vivos trust, then under § 270.

· Nonetheless, has tried to unify some of the rules.  §265: State of domicile is the state most likely to administer estate.  So use whole law of state of domicile.

· 260: Intestate succession: Whole law of place of domicile.

· 265: Forced share

· 269: Movables created by will 

· (a): Validity per law applied by courts of domicile.

· (b)
· 270

· §270(a): Assume putting prop in NY was “designation” of NY law ( NY has “substantial relation.”  BUT is protecting children a “strong public policy” of Spain?

· §270(b): Which has most significant relationship?

· NY – prop there, interests in prop, etc.

· Spain – interest in children

· 278 

· POLICY

· Dilemma: Enforce wills vs. protective policies.
· Q: Should there be distinction b/w inter vivos and testamentary transfers?

· Alternatives

· Restraints on wills

· Party autonomy

· Neutral principles

· Forum law.

Other Statutory Directives

· Goals
· Certainty
· Autonomy

· Validating rules

· Rigdon v. Pittsburg Tank (La. 1996): [Cite for malleability of statutes]

· Issue of “legal person,” where court gets around common domicile issue by redefining domicile.  Courts haven’t looked at the issue in COL context, but SILB thinks its important.

C’l limits on COL

Limitations on Applicable Law 

· Q: What should role of federal law/courts be w/r/t COL?

· OLD CASES

· Kryger v. Wilson (1916) (Brandeis): Court is not concerned with state COL.

· Home Insurance (1930) (MX insurance policy): DP prevents application of law when there is no connection.

· Alaska Packers (1935) (CA workers comp, Alaska accident): DP requires rational basis = connection and/or interest. 

· Introduces FFC absurdity argument.

· Pacific Employers (1939) (Mass. EE sent to CA): FFC: Just requires a sufficient connection.
· Watson v. Employers (1954) (Ill. Gillette insurance K): La. can apply direct action statute (invalidate K provision barring them) b/c it has interests (safety of residents, cost of care).

· ?? How do direct action statutes work w/ minimum contacts?

· Clay v. Sun Insurance (1964) (worldwide insurance policy in Ill., then moved to FL): FL can strike K limitations, since it has interest.

· Allstate (1981—BRENNAN PL) (Wis./Minn.): 

· RULE: For a state’s law to be C’l, state must have:

· (1) Significant contact or significant aggregation of contacts, creating state interests, AND

· (2) COL is neither arbitrary nor fundamentally unfair.

· Here, 3 Minn interests:

· 1: P was member of Minn workforce, commuted to work there.

· SILB: N/a b/c no connection to issue (stacking).

· 2: Allstate was doing business in Minn.

· 3: P became resident of Minn before lawsuit.

· Minn’s interest = protecting beneficiaries living there

· It only arose after the accident.  DOES THIS MATTER?  WHY ISN’T THAT A LEGIT INTEREST?

· Shutts (1985—REHNQUIST) (royalties): Forum qua forum ≠ interest.  Need add’l connecting factor.

· Implication: Judicial economy ≠ state interest.
· Sun Oil (1988) (same as Shutts): Forum can apply its own SOL, including in class actions.

· Scalia rationale: History.

· Brennan rationale: When forum SOL:

· Is shorter ( state interest clearly salient.
· Is longer 

· + other is procedural ( forum SOL.

· + other is substantive ( more difficult, but forum SOL okay.

· O’Conner/Rehnquist dissent: 

· Under this analysis, depends whether SOL is S or P.

· SILB: Now to make C’l argument that state got law wrong, try to argue based on O’Conner/Rehnquist dissent.  ??

· Remember Rest. §142 on p. 100, which creates presumption.

· ( Even a disinterested forum can apply its shorter SOL.

· ( If KS used Rest, it would not apply KS SOL to this case.  But as C’l matter, okay.

· Guaranty Trust v. York: Fed courts will apply state’s SOL.  

· Scalia dist. here (p. 424): COL cases are different.  Purpose of S/P in FFC context is legislative competence, not uniformity (

· SILB: WRONG: A CENTRAL GOAL OF COL IS UNIFORMITY, see Rest.).  Can’t just distinguish Erie etc. as having a different purpose.

· Policy

· SILB: Need some criteria; DP should include federalism values.

· LOW: Due process only includes fairness.

· Scalia looks to history, but that’s in tension w/ e.g. NY, other new approaches.

· Equal protection

· Interest analysis inherently distinguishes b/w residents and non-residents.  Violates EP?  Only if there’s no rational basis (see NH statute limiting bar admission to state residents).

Obligation To Provide A Forum 

· Hughes v. Fetter (1951—FRANKFURTER) (Wis courts, parties; Ill accident): States cannot bar suits just b/c another states’ law applies.

· JUST B/C IT WAS A STATUTE?  BUT COULDN’T WIS DISMISS FOR PUBLIC POLICY, I.E. IT WOULDN’T ENFORCE ILL WRONGFUL DEATH STATUTE?

· Today, not much left of the case.  But still raises question of whether there are any types of laws that ___.
· Wells v. Simonds Abrasive (1953—VINSON): Forum SOL okay.  Hughes v. Fetter was about a discriminatory statute.

· Wells + Sun Oil: No C’l limit on forum SOL.

JD AND COL

PJD

· Tag JD 

· COL implication: Cipolla: PA court didn’t reach c’l issue b/c applied DE law.  

· General JD

· Helicopteros (1984): General JD: Systematic and continuous contacts ( can be sued there on any claim.  HERE, INSUFFICIENT.
· If D had had enough contacts for general JD, but same facts here, WOULD APPLYING TX LAW BE C’L?

· Remember addl interest in intl cases: Foreign relations.

· Internet JD

· Gater.com v. L.L. Bean (9th Cir. 2003): D’s having made 6% of its retail sales in CA + marketing, etc. = sufficient.

· Griffis v. Liban (Minn. 2002): Posting on listserv insufficient.

· Specific JD

· Intl Shoe: PJD over out-of-state Ds w/o presence if D has minimum contacts with the forum as to make it reasonable per “traditional conception of fair play and substantial justice.”

· McGee v. Intl Life (1957) (BLACK): High-water mark for JD: Contacts include state interests in regulating conduct.

· Worldwide Volkswagen (1980) (OK accident): “Foreseeability test” = whether D’s conduct and connection with form state are such that he should “reasonably anticipate being haled into court there.”  Unilateral act by consumer insufficient.

· BRENNAN DISSENT: 

· Inquiry re “fair play” should be:

· (1) Actual inconvenience and 

· (2) Forum state’s interest in the case (here, public safety)

· ( COL should be “highly relevant” to JD.
· Besides, accident was foreseeable for auto manuf.

· Significance: No JD in place of injury.  Rather, need add’l link b/w D and forum.

· Asahi

· Changed the test: 

· (1) Did D have purposeful contact w/ forum state ?

· (2) Reasonableness – various factors: interests, special burdens on D (e.g. language w/r/t foreign D).

· Originally ppl thought #2 would only be in intl cases.  But Court also applies in domestic  cases.

· Circuit split re product cases:

· Putting product in stream sufficient

· Also unclear whether one prong can make up for the other, or whether each must be fully satisfied.

· Remember: Real issue is contingency fees, etc. ( JD is end of story.

· Does reasonableness not apply in general JD cases?  Probably reasonableness is MORE relevant in general JD cases.  Court hasn’t said one way or the other.  Lower courts split.

· Shaffer: Location of property insufficient.

· Shift from power to fairness.

· Implications for COL: 

· Home Insurance – JD was based on property.  

· Allstate, Yates – JD = doing business.

· Property: Shaffer v. Heitner (1977, Marshall): All assertions of state court JD must be evaluated according to Int’l Shoe and progeny.  Here, presence of stock insufficient.

· ( Even if DE were the correct law to apply, that doesn’t give DE courts JD.
· Asahi (1987): PJD requires both minimum contacts + reasonableness.

· Burnham (1990, Scalia): Tag JD c’l.

· Brennan conc: Tradition relevant, but only 1 factor.
· Since Court hasn’t wanted to get involved in COL, it has had to accept low threshold for COL, even if it has higher threshold for PJD (see Allstate).
· Intermeat (2d Cir. 1978): Debt 
Relationship

· Possibilities for relationship

· (1) If can get JD, then can apply own law.

· (2) Decide COL first – if can apply own law, then there’s JD.

· Intl Shoe Black conc.: WA has power to tax ( JD.

· (3) Totally separate

· Maybe easier to e.g. pay taxes than who up in court.

· (4) When deciding JD, consider COL as one factor.

· Remember non-COL factors when P is choosing a forum

· Convenience for P and D

· Procedures (e.g. bond req’s for appeal, backlog, etc.)

· Sympathy

· Location of evidence, etc.

· Int’l cases

· Whether judgments will be enforced.

· Q of whether court will require higher standard for holding JD reasonable.

· Procedures: Juries, discovery, rules that losers pay costs, contingency fees.

· Remember: If first instance, JD is statutory.  ALWAYS LOOK AT STATUTE FIRST, E.G. LONG ARM STATUTE.

· FRCP 4(k)(1): Can use state statute.

· FRCP 4(k)(2): JD for FQ cases where D isn’t subject to PJD per state statutes in no state.  In those cases, look at U.S. as a whole.

· In early cases, DP more vigorous limit on JD than COL

· Pennoyer: 

· JD linked to power over D via domicile, tag JD, property, etc.

· Corps: Incorp, PPB, systematic and continuous

· Some aspects of old theory remain:

· Hanson v. Denckla (1958): PJD req purposeful availment

· Re COL: FL is center of gravity.  But that doesn’t give it power to exercise JD.  Here, no PJD, so no need to decide c’lity of applying FL law.

· BRENNAN DISSENT: FL connections, including interests, should confer JD.

· LIKE EURO APPROACH—JD DEPENDS ON CASE/FORUM.

· Compare to Italian torpedo: In Europe you have a rush to file w/ lis pendens.  Here w/ FFC we have a rush to judgment.
· Keeton v. Hustler (1984) (defamation, long NH SOL): COL ≠ JD. Unfairness of applying NH SOL doesn’t affect fairness of JD.  Similar concerns, but happen at different stage.
· FORESEEABILITY AND COL

· It may be foreseeable to be haled into court in another JD, but maybe not that that state’s law will apply.  See Allstate, where it depends on the facts, i.e. that insurance might cover in neighboring state but not in Hawaii.

· Specific vs. general – depend on state interests, party convenience

· Specific – After Asahi, minimum contacts, turns on D’s purposeful conduct toward the forum.

· See internet cases.

· General – fairness turns on extent of contacts

· FNC: Piper (1981): COL is relevant, but not dispositive, on decisions re FNC.

· Why:

· If COL were relevant, FNC would be useless.

· Choice of forum would be rock-solid.  

· Courts would have to do comparative law, which is hard.

· Increase litigation in U.S. courts.

· Wasn’t there still a possibility that Scottish court would choose U.S. law?

· FNC vs. transfer

· It’s an additional hurdle on top of JD.  Discretionary.  Overlays formal rules of JD ( can’t be tested c’lly.

· When w/in U.S., no change of law.  But int’lly, law changes.  U.S. court can’t instruct Scottish court which COL to apply.

· Here, court doesn’t protect Ps’ right to forum shop, cf. transfer.  

· Concerns are different in intl setting b/c attractiveness of U.S. courts are especially strong.

· Case probably would have come out differently if P was from U.S.

· FNC based on appropriateness.  W/ foreign P, appropriateness of U.S. forum is weaker.

· SC is petrified by thought of COL being dispositive b/c U.S. courts would have to analyze other countries’ laws.

· Most courts require an alternative forum.  But unclear.

· May have made more sense when JD based on power b/c then there was no doctrine re whether forum was appropriate or fair.  

· **Probably has greatest role in general JD cases.  In specific JD cases, already looking at fairness, reasonableness, etc.  

· Piper is general JD case ( FNC seems appropriate.

· Remember: Today, COL is not important factor in JD.  But it’s significant (thought not dispositive) in FNC.

THINK ABOUT PROS/CONS OF LINKING JD AND COL.

COL & Fed Courts

Erie

· Founders didn’t think about what law would apply in fed courts.

· Swift v. Tyson (432): Invoking general commercial law, better than state rule otherwise applicable. 
· Erie v. Tompkins (435) (BRANDEIS): Other than C or fed stats, state law.  Displacing state law was unc’l.  
· COL never came up b/c lex loci.
· 28 USC § 1652: Laws of several states are rules of decisions in cases where they apply.
· Issue: Like b/w states, Q is on what issues can fed use own rules.
· Sampson v. Channell (444) (1st Cir. 1940): Where burden of proof is outcome determinative, apply burden as state court in forum would do.

· Accident happened in ME, but that doesn’t matter.  Look at what Mass court would do.  It sees burden as procedural, so would apply Mass burden.  Yeah yeah, means that fed court sees as substantive and state court sees as procedural, but Erie’s main goal is uniformity.

· ( Take-away: Policies different for state-state and state-federal.  And state characterization for COL requires that fed court apply, even if totally wacky (e.g. burden of proof).  Esp. b/c forum shopping considerations are different – much easier b/w state and fed court.

· SOLs

· In interstate cases, generally forum can apply its own, and that’s C’l.  Though in modern case, interest analysis.  

· In federal cases, apply state law if outcome determinative.

· REMEMBER: Whether proc or subst depends on res judicata effect.

· Policies in inter- and intra-state context, esp. SOL, are similar.

· Guaranty Trust v. York (1945): SOL( Outcome determinative test: If outcome would be substantially the same, federal court can use federal rules.  If it would be different, must follow state law.

· Byrd (1958): Question of state law vs. federal law involves balancing of state and federal interests.  Factors:

· (1) Is state rule integral part of state’s statutory scheme?

· (2) Importance of federal interest in a contrary rule?

· (3) To what extent will rule choice determine outcome?

· Hanna (1965): If FRCP applicable, presumption of c’lity.

· Klaxon (1941): Fed courts must apply state COL rules.

· RIGHTLY DECIDED?

· YES

· Forum shopping, sacrifice uniformity.

· Could be end-run around Erie if fed courts could develop own COL rules.

· Fed rules would supplant state policies.

· Fed rules would require SCOTUS to set rules, and that’s bad.

· NO

· Fed courts are disinterested forums, b/c there’s no federal interest.  So should be able to apply own COL rules.

· Judicial economy – Figuring out state COL rules is hard, esp. if state highest court hasn’t addressed the Q.  

· SCOTUS would be backed up by COL cases.

· Sacrifices uniformity among states ( Exacerbates inter-state forum shopping.

· Even if fed rules wouldn’t be perfectly uniform, they could be leaders/umpires.

· Probably not mandated by Erie. 

· Erie is about federalism, not just forum shopping.

· Even if fed courts had own COL, would still be applying state law.

· Remember: Every diversity case may be COL case, b/c involve various interests and contacts.

· COULD CONG PASS STATUTE REQUIRING FED COURTS TO USE OWN JUDGMENT ON COL?  Probably, b/c not mandated by Erie.

· Renvoi???  See p. 452.

· Van Dusen (1964, Goldberg) and Ferens (1990, Kennedy): Transfer ( transferor COL prevails.
· Dissonance: Even if transferor court applied rule b/c it was procedural, transferee has to apply it.  Shows that e.g. SOLs prob aren’t procedural.

· Scalia Ferens dissent: File-and-transfer ploy defeats purpose of Erie.

· **Keep in mind – not all states automatically apply their own SOL.

· Remember borrowing statutes

· Re-characterize SOL as substantive.

· Alternatives

· Limit Van Dusen to Ds.

· Overrule Sun Oil.

· Overrule Klaxon

· Overrule Van Dusen.

· Eliminate general JD.

· Instead of requiring transferee court to apply transferor court law, say it can apply the COL rules of the most appropriate law.

Aggregate Litigation 

· In re Air Crash Disaster Near Chicago, Illinois (7th Cir. 1981): 

· Agent Orange Litigation (EDNY 1984)

· Multiparty, Multiforum Trial Jurisdiction Act, 28 U.S.C. §1369
· Early versions had federal COL guidelines.  Later dropped out.
· Difference from e.g. Klaxon: Here, w/ nationwide service, likely that no state could hear the case.  SILB: Since no state could hear, then why use a state COL rule?  

· Remember: It’s not actually that difficult to apply different laws in aggregate lit cases.

· More difficult cases: class actions.

· Class actions are really individual cases.

· Req. 

· Common question of law and fact.

· COL: If injury in many states, many laws.

· P strategy:

· Find forum where COL rule will point to 1 law (e.g. PPB), even if that law is worse, b/c permits certification.

· Show that law in states is the same (e.g. UCC, but not that uniform).

· Make claim based on federal law.

· Those predominate and are superior.

· Critical issue is certification, b/c they almost always settle.

· Shine case: Ps want single law, b/c they can certify.  Ds want law of Ps’ state, even if less favorable, b/c that will defeat certification.

· Remember: Issue is still open.

· Ps want certification for settlement.  But sometimes Ds want certification also for res judicata.

· Ds will argue that state protective laws are important ( no common law.

· Should fed courts alter COL rules for class actions to make certification easier.

· Depends on whether we think of class as indiv cases, or class as entity.

· Alternatives: 

· If there are patterns, use multiple class actions.

· Subclasses

· SILB: Don’t mess w/ COL in class actions.  It’s about parties’ rights.

· Remember that it depends on how courts interpret e.g. Rest. 2.  If it will choose D’s PPB, then no need for normative question of whether rules should be different for class actions.

· Ill.: Shouldn’t use COL to create common law.

· Agent Orange: National consensus law.  SILB: This is crazy.

· W/ Class Action Fairness Act, should fed courts be bound by Klaxon?
· Class Action Fairness Act (2005)
· Puts nationwide class actions in fed courts if either party wants it there.

· Concern was that states were more likely to certify.

· In these cases, w/ Ps from all over, seems inappropriate for state to determine case for everyone.

· Prevents 1 forum in area where states differ, e.g. products liability.

· Could have addressed issue of meritorious classes not being certified b/c of multiple laws.  Cong didn’t address it.

· Should Klaxon apply?

· By having federal rule, could avoid interstate forum shopping.

· But still strange to have single law for class.  

· SILB: Shouldn’t have state COL rule when there’s a federal statute putting cases in fed courts that would not have been heard in state courts.  Part of neutral treatment would be COL.  But then hard question: What should COL rule be?

· SILB: COL purist.  It attempts to regulate interests of states and interests.  Class actions bring them together.  But no reason why fed courts can’t manage case w/ multiple laws.

ALI 1994 Complex Litigation Project §2120 (Supp. 73-76) 

ALI Project on Aggregate Litigation (Dist.) 

Int’l COL

· Add’l considerations:

· Diplomacy/foreign policy

· Proof of law

· No transfer – w/ just FNC, less likely to dismiss than transfer

· FFC n/a

· Historical view: Applicable law = where act was done.  

· Alcoa changed this (2d Cir. 1945): Effects JD is appropriate; how you prove it is another story.  Remember: Based on Cong intent.

· COL in international arena

· Cases involve misunderstanding of COL.

· Why different: Involve public law cases, e.g. securities, antitrust, tax.  Countries don’t usually apply other countries’ public laws.  Why?  They’re still statutes.  But still notion that can’t interfere w/ these regulatory rules.  Premised on offending foreign sovereign.  Old idea, but still concern about passing on acts of foreign govts

· Approach: Look at foreign law, but use balancing test to determine reach of foreign laws.  Unlike domestic COL, not just deciding which law should apply.

· SILB: Calls it unilateral COL (only looking at our own law, how far it extends).

· Old approach

· Leasco (2d Cir. 1972) (securities): Where there’s some conduct in U.S., U.S. can apply its law, even if most significant contacts are elsewhere.

· Sounds like Currie – any link to justify forum law.

· Modern approach

· § 402(1): Bases of JD to prescribe:

· Conduct in territory.

· Status of persons, things present in territory.

· Conduct outside territory w/ substantial effect outside territory.

· BUT § 403: JD to prescribe is unreasonable per factors:

· Link of activity to territory

· Connections to other states w/ stronger states.

· (3) ( In the end, each state has obligation to evaluate own and other state’s interest, and defer to other state if its interest is “clearly greater.”

· NOTES

· Factors seem similar to Rest. §6 factors.

· §403(3): Seems to balance interests.

· But comment e mixes this up ( Hartford Fire.

· Criticism: Very unclear.  In Hartford, both sides cite it but both got it wrong.

· “Public law taboo.”

· Exception: RICO case in Russia.

· Rationale

· Public laws = sovereign authority.  

· Sensitivities to assessing values, stds of public questions.

· Revenue, penal – easier questions.

· Antitrust, securities – close questions.

· Can’t just be line b/w statutes and CL (e.g. courts apply wrongful death statutes).  Rather, nature of certain kinds of legal rules.

· TEST: Whether U.S. law extends to cases w/ transnational cases.

· Aramco (1991): Clear statement rule.
· Still about finding Cong intent.  If intended to apply abroad, then okay.  

· 1991 Civil Rights Act – reversed, to cover U.S. citizens working abroad, except if it would violate law of foreign country. *Cong did interest balancing, influenced by Rest. 402/403.

· Territory focus sounds like Griswold.  W/ modern approaches, may no longer be accurate.

· Hartford Fire (1993, Souter): No “conflict” (BUT wrong).

· Scalia dissent: Rest. 403: JD here unreasonable.

· Court goes against presumption against extraterritoriality.  Says antitrust is different, given history (see Alcoa).

· Empagran (): 

Judgments

w 

· asdf

REMEMBER TO REVIEW

· Cooney re due process (see Clay’s notes re Cooney).

