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I. Structure of Government
a. Judicial Review and Constitutional Interpretation
i. Generalities

1. Rationales for a written Constitution in the US
a. General
i. Serves as governing framework
ii. Assigns powers to the institutions it creates
iii. Precommits us to some things, restrains government
b. US History
i. US wasn’t a country before break with Britain; this created a need for some sort of union
c. Writing
i. Provides clarity: we have text, not just ideas
ii. Moreover, break with Britain, which had  no Con, based partly on belief that lack of written document did not protect people
2. 3 Implications of a Writing
a. Popular Sovereignty: people, not Parliament, are sovereign
b. Positive over Natural Law: Natural Law too easily trampled by Parliament
c. Ordinary vs. Higher Law: Higher governs Ordinary; conflict possible
i. Created role for judiciary in interpreting text to resolve conflicts
ii. Modalities of Constitutional Interpretation
1. Why the need for a theory?
a. Interpretation often req’d b/c of vagueness
b. Theory gives interpretation source of authority, esp. in face of countermajoritarian difficulty (Post)
c. Provides notice and predictability
d. Judges have no enforcement power, so decisions’ force rest on rationales (Hamilton, Fed 78: The judiciary “may truly be said to have neither FORCE nor WILL, but merely judgment”)
2. Marsh v. Chambers, 1983: gov’t chaplains are ok b/c of unique history of U.S.
3. Post: Theories of Constitutional Interpretation / Bobbit: Modalities of Constitutional Interpretation
a. Historical/originalism, Textual, Structural, Doctrinal, Ethical, Prudential    

b. Historical interpretation: figure out what the Framers thought about issue 

i. Advantages

1. Theoretically verifiable – can look at historical sources 

2. Continuity – won’t change over time – fixed.  

3. Stability – change can only come through constitutional amendment and not judicial interpretation

4. Way to constrain judges from making personal policy judgments

5. Relationship to Consent and Democracy  

ii. Disadvantages 

1. Founders didn’t have unified visions  

a. They didn’t want notes from Constitutional convention – didn’t want people to use their intentions 

b. Allows for judicial discretion in choosing whose intent to follow
2. Practical verifiability, esp. w/ passage of time

3. Circumstances change
4. Dead hand control
c. Textual interpretation: Only a starting point – can never use this alone 

i. Advantages 

1. Most verifiable – we can all see the text 

2. Limited inquiry – constrains interpretation 

ii. Disadvantages 

1. Postmodern: Meaning can’t come from text but from individual’s reading of it
2. Meaning of words evolves

3. Overly constraining (“land & naval forces” – air force?)

4. Text is often abstract, vague and general 

d. Structural interpretation: Infer relationships between structures set up in Constitution and make policy judgments.  
i. Main form of interpretation for federalism cases – relationship between national gov’t and states 

ii. Form of argument: 

1. Identify constitutional structure 

2. Infer a relationship 

3. Make assertion about whether possible legal move interrupts that relationship  

iii. Advantages

1. Coherent/Holistic reading of Constitution 

2. Protects crucial relationships not explicitly defined in text

iv. Disadvantages

1. Requires lots of judicial inference 

2. Potential to be inconsistent 

3. Requires policy judgments 

e. Doctrinalism: Apply rules based on precedent 

i. Advantages 

1. Applicability to diverse situations
2. Predictability 

3. Reliance interest protected – provides notice and allows parties to form and rely on expectations 

4. Stability – change is slow 

ii. Disadvantages 

1. Precedent can be wrongly decided 

2. New case can be incongruous with rule’s origin and purposes

3. Can become cumbersome and unworkable (multi-prong tests, etc.) 

f. Ethical interpretation: Derives rules from fundamental moral commitments (American ethos) reflected in Constitution.  
i. Key ethical commitment is idea of limited government.  
ii. Usually seen in federalism cases or “rights cases” (personal autonomy) 

iii. Advantages 

1. Allows for change – can express Constitution as living body meant to evolve over time 

2. Gives law capacity to express contemporary social moorings 

iv. Disadvantages 

1. High level of judicial discretion

2. Unpredictable  

3. Countermajoritarian Difficulty: Why should unelected judges get to define the “ethos”?

g. Prudentialism: Cost-benefit analysis, balance conflicting interests.  
i. Usually invoked in time of war – civil liberties vs. national security.  Favorite form of interpretation for O’Connor 

ii. Advantages 

1. Responsive to actual needs of times 

2. Able to balance different constitutional interests 

3. Permits case-by-case adjudication
iii. Disadvantages 

1. Sometimes bad to focus on facts – can set negative precedent

2. Predictability going forward (sui generis) 

3. Much judicial discretion (balancing tests)
b. Judicial Review

i. Marbury v. Madison (1803):  Instituted power of judicial review.  
1. Historical background
a. Judiciary Act of 1801: After Jefferson’s election but before Inauguration.  Established new set of circuit courts and circuit judges to complement the district and Supreme Court judges (also established Marbury’s position).  Both eliminated Court Justices’ need to ride circuit, and entrenched Federalist control over judiciary.
b. Repeal Act of 1802: Eliminated new circuit courts.
c. Judiciary Act of 1802: reassigned Court Justices to ride circuit.
d. Jeffersonians also suspended Court’s 1802 term to prevent litigation over these statutes.
e. Stuart v. Laird (1803): Upheld constitutionality of the Judiciary Act of 1802 and acquiesced in Jeffersonian purge of Federalist circuit judges
2. Facts
a. Marshall was Adams’ Secretary of State.  Adams appointed Marbury as Justice of the Peace just before leaving office.  He signed and sealed commission, but Marshall failed to deliver it.  Marbury sought writ of mandamus to compel Madison (new Sec of State under Jefferson) to deliver the commission.  
3. 6 questions:
a. Is there a right to the commission?
i. Yes.  Making of appointment final at signing; delivery isn’t essential.  Pres only has authority to appoint, not to remove Justice of the Peace
b. If there is a right, is there a remedy?
i. Yes.  If an individual has a right, law must afford a remedy.  This is the “very essence of civil liberty.”
ii. However, where the issue does not involve an individual right, and involves the exercise of political or legal discretion, decisions are only politically examinable.

c. Is mandamus the appropriate remedy?
i. Yes, but this is not important for our purposes.

d. Does Court have legal jurisdiction to issue the mandamus?  
i. Judiciary Act of 1789 authorizes Court to issue writs of mandamus to, inter alia, persons holding office under US authority.  Madison is such a person, therefore Court is statutorily authorized.  If not authorized at all, it is because Judiciary Act is unconstitutional.

ii. Constitution grants Court original jurisdiction over limited class of cases, and appellate jurisdiction over all others.  This case does not involve one of those limited class of cases.  

iii. Congress cannot add to the original jurisdiction of the Court by statute.  That would render Constitution’s limited definition of Court’s original jurisdiction surplusage.
1. Exceptions Clause: The clause “with such Exceptions and under such Regulations as the Congress shall make” attaches to the grant of appellate jurisdiction in all other cases.  The logical interpretation here is that Congress may legislate such that the Court does not have appellate jurisdiction over “all other” cases over which it does not also have original jurisdiction.  This clause does not allow Congress to make exceptions – i.e., add to – the cases over which the Court has original jurisdiction. (why does CR think there’s an unanswerable issue here?)
iv. Therefore, if Judiciary Act is constitutional, this case must involve only appellate jurisdiction.
v. But an issuance of a writ of mandamus is appropriate only to original jurisdiction.  It creates a cause.  Appellate would be upholding or invalidating that cause.

vi. Therefore, the Judiciary Act is unconstitutional with respect to the grant of authority to issue writs of mandamus, and the Court has no jurisdiction to issue the writ.
e. Can an unconstitutional law be valid? 
i. If Constitution is the supreme law of the land, then no law can be inconsistent with it and be valid.
f. If not, can the Court declare it void?
i. It is the province and duty of the judiciary to say what the law is.  This is expressed in the extension of the judicial power to all cases arising under the laws of the United States in Article III.

ii. It would be absurd, for instance, for Court to convict someone under an ex post facto law, given Art. I § 9 Cl. 3.  (However, this example is directed to Court action, not Congressional).

iii. Also, judges take oaths to protect Constitution.

iv. Therefore, the Court can, and indeed ought to, say whether a law is or is not valid under the laws of the United States, particularly under the Constitution.

4. Marbury doesn’t explicitly declare judicial supremacy, but it appears to be implied.  What else did Marshall expect Congress to do but to change the statute? 

5. This decision allows Marshall to: (1) justify power of judicial review (articulates power for court that makes it more powerful than before, and (2) avoid political confrontation

ii. Other Justifications for Judicial Review
1. Supervising Inter- and Intra-governmental Relations:

a. There needs to be someone who says what goes in (1) the federal system, involving relations between the national and state governments and relations among the states themselves; (2) the internal national system, involving the allocation of powers among the legislative, executive, and judicial branches

2. Preserving Fundamental Values (Bickel)

a. Fundamental values need to be continually derived, enunciated, and seen in relevant application

b. Courts have capacities to deal with matters of principle in ways legislatures and executives do not: leisure, training, and insulation to be scholarly in pursuing governmental ends; concerned with facts of case, not abstract or dimly foreseen problems; have opportunity for “sober second thought”
3. Protecting the Integrity of Democratic Processes (Ely)
a. Judicial review polices policies that tend to seriously curtail the operation of those political processes ordinarily reliable for bringing about repeal of undesirable legislation, or protecting minorities (Carolene Products)

c. Commerce Clause

i. Commerce Clause I: McCulloch v. Maryland, 1819
1. History:
a. First Bank
i. Hamilton proposed
ii. Chartered by Congress and jointly owned by gov’t and shareholders
iii. Purpose: strengthen national gov’t, aid in collection of taxes and administration of public finances, provide loans to gov’t
iv. Madison opposed due to constitutional concerns
v. Existed from 1790-1811, then expired when Republicans who controlled Congress let it expire; they disliked the idea of a bank and a private banking community
b. Second Bank
i. Congress reauthorized bank in 1816 during War of 1812 b/c federal government needed it (Jefferson had supported it; President Madison signs it)
2. McCulloch v. Maryland Question 1: does Congress have the power to create a national bank?
a. Facts: Maryland enacts an annual tax of $15K on the Bank.  McCulloch, Bank’s cashier, refuses to pay.  Maryland sues.  Bank’s constitutionality challenged.
b. Issue: Whether the Bank is consistent with doctrine of enumerated powers
i. Doctrine of Enumerated Powers
1. Federal gov’t doesn’t have general powers, but only those enumerated in the Constitution.  States, by contrast, have general powers; the only things they couldn’t do were those prohibited in Art. I § 10.  
a. Theoretical Justification: Distrust of central authority, faith in states to protect individual rights
b. Legal Justifications
i. 10th Amendment
ii. Virginia Plan, purporting to create power of Congress to create laws where states were incompetent, had been rejected
2. Thus, when we inquire into the constitutionality of a federal law, we ask (1) whether the Constitution grants Congress the power to enact it, and (2) whether the law violates a specific enumerated limitation, such as the Bill of Rights
3. And when we inquire into the constitutionality of a state law, we ask (1) whether the law violates Art. I § 10, and, after incorporation of 14th, (2) whether the law violates the Bill of Rights
4. We see an exception to this in Louisiana purchase, justified by necessity to insure republic’s survival, and settled out of court
ii. But power to incorporate/create a Bank not enumerated.  So is it constitutional?
c. Holding: The Bank is constitutional, and hence does not violate enumerated powers
i. Positive Arguments
1. Tradition: Bank had already been debated, passed, then rejected, then passed again in light of difficulties without it.  Persistence of practice creates presumption in favor of constitutionality.  
2. Originalist: Framers were among those in First Congress, who chartered the first Bank
3. Prudential: It was an embarrassment when the first bank was allowed to expire.  Additional presumption of constitutionality.
ii. Response to Maryland Objections
1. That sovereignty resides in the States, since Constitution was ratified by States, creating interpretive presumption in favor of States as against Feds
a. For ratification to take place, it had to be in the States (“No political dreamer was ever wild enough to think of breaking down the lines which separate the States”)
b. Ratification took place in State Conventions, not in State Legislatures; thus sovereignty comes from people (though people in state conventions or people in general?)
2. That power to incorporate not enumerated
a. Structural
i. Constitutions by nature do not contain minute detail, otherwise they would be popularly inaccessible legal codes.  Minor specifications must be deduced from broad concepts. (“It is a constitution we are expounding”)
ii. Powers given government rationally imply ordinary means of their execution (this is also textualist)
iii. Incorporation is inherently means-oriented; no one incorporates as an end in itself
b. Originalist – General
i. Framers knew that AOC’s strictness had been detrimental
ii. Cannot impute to framers intention to deny to federal government ability to exercise effective means for implementation of given ends (among which Marshal specifies taxation, regulation of commerce, war/raising armies and navies)
c. Textualist – General
i. Nothing excludes “implied powers,” and, unlike AOC, Constitution omits the word “expressly” (in 10th Amendment)
d. Necessary & Proper Clause (Art. 1 § 8) (Text. & Orig.)
i. Necessary here imports no more than that one thing is convenient, useful, or essential to another.  Does not import “absolute physical necessity.”  This is evidenced by (1) common usage, (2) reasonable inference about beneficent intent of framers, (3) inclusion of “proper,” which implies choice of means, (4) analogies to unchallenged “implied” powers, such as power to punish, (5) inclusion of clause in section with other grants of power to Congress, not limitations on Congress’ power (6) constitutional prohibition on states’ laying imposts unless “absolutely necessary” for their laws’ execution
d. Notes
i. Marshall accepts the need for a national bank:
1. Reasonably related to various powers listed above (this point, however, is more subtle, and possibly Marshall didn’t really want to tie Bank to any particular powers)
2. Long-established use, utility not really questionable
ii. Beginning of rational basis review: If Congress’ end is legitimate, and means are reasonable and not otherwise prohibited, defer to Congress
iii. Marshall here trying to help build a nation with powerful central authority
iv. Two avenues of judicial review going forward
1. Law prohibited by the Constitution (highly deferential)
2. Law enacted under “pretext” of accomplishing granted congressional power, with real purpose to attain some non-granted end
3. Inherent” v. “Implied” powers:
a. Implied: Linked to textually explicit powers as means to their effectuation; Inherent: Do not depend on any textual assignment
b. 1798 Alien and Sedition Act:  federalist supporters responded to attacks by saying that the power to control immigration was inherent in the very conception of being a sovereign state in the international system
c. U.S. v. Curtis-Wright Export Corp: invested the power of external sovereignty to the federal gov’t.  doesn’t depend upon affirmative grants from Congress
d. Excursion into LA: Pres Jefferson (state’s rights, strict construction on national const powers) had doubts about constitutional legitimacy of adding territory to U.S.   He thought an amendment was needed to do it.  Debate was resolved w/in his administration and w/ Congress.
4. McCulloch v. Maryland, Question 2: Can Maryland tax the Bank?
a. Issue:
i. Power of taxation is given to both states and federal gov’t simultaneously, exercised (mostly) concurrently
ii. Only place states’ taxation power is expressly limited is Art. 1 § 9 (limiting state’s power to tax imports and exports unless absolutely necessary).  Is there any other deducible limitation on states’ power to tax, and if so, is the Bank a beneficiary?
b. Holding: No, Maryland cannot tax the Bank.  The States have no power, by taxation or otherwise, to . . . in any manner control . . . the operations of the constitutional laws enacted by Congress to carry into execution the powers vested in the general government.
i. Positive Arguments
1. Supremacy 1 (Textualist & Structural)
a. Federal law is supreme (Art. VI Cl. 2), therefore, states cannot “control” the operation of federal laws
b. The power to create implies the power to preserve; therefore, Congress’ power to create the Bank implies its power to preserve it
c. The power to tax “involves” the power to destroy, therefore, Maryland’s power to tax the Bank implies its power to destroy it
d. A right/power to destroy something is incompatible with a right/power to preserve it; therefore, Congress’ power to preserve the Bank is incompatible with Maryland’s power to destroy it, and Congress wins
2. Reductio ad absurdum (Originalist)
a. If the States may tax one means employed by the federal government to effectuate its powers, they may tax any such means
b. The States’ ability to tax any means would defeat all the ends of the federal government
c. But the American people did not intend for this to be possible
d. Therefore, the States may not tax any means employed by the federal government
3. Representation Enforcing (Ethical/Responsive)
a. People of a state vote for their representatives. Thus, they have consented to their being taxed if the state enacts tax laws.
b. But when a state taxes the Bank, it indirectly taxes the citizens of other states, who had no say in who governs.
c. [Problem is, out-of-state people and property transacting with/in the state can get taxed, without ability to vote in that state.  The only response here is to distinguish the activities of the Bank as those of the sovereign federal government, which is supreme to the state.  But this returns us to the Supremacy clause.  And Marshall recognizes as much.]
ii. Responses to Maryland Objections
1. That taxation power leads to destruction only with abuse, concern over which natural confidence in state’s good faith should foreclose
a. We cannot have confidence that one state will not take advantage of citizens of other states by taxing the Bank; whereas, we can have confidence in federal government’s ability to tax the states, since tax laws must be uniform across states and since all states are represented in Congress

2. That the Federalist Papers tell in favor of Maryland’s interpretation of the Constitution

a. The Federalist, no matter how venerable, must be scrutinized (cf. Bobbitt)
b. The relevant portion of the Federalist was intended to prove that the federal government’s power to tax would not lead to the destruction of state governments, not that the federal government was subject to state taxation
c. Notes
i. Court here demonstrates its role of policing intra-governmental activity, prime justification for judicial review.  Congress isn’t the one to protect itself by simply forbidding Maryland from taxing the bank.
ii. Assuming that property laws will be non-discriminatory, Marshall says Maryland may still tax property on which Bank located
iii. Courts generally go to substance of the issue, but in constitutional law there is always the background question about legitimacy of judicial review.  We see this in McCulloch.  This fades over time as judicial review is accepted.
5. Departmental Theory of Constitutional Review
a. Theory: Each branch has a role to play in constitutional interpretation
b. Jackson’s Veto of Second Bank’s Reauthorization: Jackson argued that
i. Precedent was a dangerous source of authority without a well-settled acquiescence by the states and the people
ii. Each branch ought to be guided by its own interpretation of the Constitution, particularly when Congress and the President engage in lawmaking functions
iii. Supreme Court’s constitutional views do not bind other two branches
iv. Bank not necessary & proper, therefore not constitutional
c. Signing Statements – the Dellinger Memo
i. Executive practice and judicial approval support permissibility of selective presidential enforcement based on President’s view of constitutionality
ii. President should construe provisions to avoid constitutional problems
iii. Court has a special role in resolving constitutional disputes
iv. President should execute a statute if he feels Court would find it constitutional, irrespective of his own views
v. President may, with caution and careful weighing, decline to enforce if he believes law unconstitutional and believes Court would agree
vi. President may decline to enforce law he believes unconstitutional that encroaches on constitutional powers of the Presidency unless he thinks (1) issue justiciable and (2) Court would disagree with him
vii. President should decline to enforce law he thinks unconstitutional if he thinks the issue not justiciable
ii. Commerce Clause II

1. Gibbons v. Ogden (1824):  
a. Facts: Congress passed 1793 statute to regulate vessels in coasting trade, pursuant to which Gibbons acquired license to operate in NY-NJ waters. Ogden had acquired exclusive right to operate steamboats in same waters via NY law.  
b. Issue
i. Does Congress’ power to regulate commerce among the several states extend to granting licenses to navigate between states?
ii.  If so, can a state regulate such commerce concurrently with Congress?
iii. Does the NY law prevent Gibbons from operating his business?
c. Holding (Marshall): Yes, the commerce power so extends.  No, the states may not concurrently regulate commerce (though this is dicta).  No, the NY law is invalid under the Supremacy Clause.
i. The arguments about the meanings of constitutional terms here partake of textualism, originalism, structural(ism) and prudentialism.
ii. Commerce
1. Constitutional terms should be interpreted with reference to (1) their natural meaning, and (when ambiguous) (2) the purposes that the provisions they compose were intended to serve
2. The natural, commonly understood meaning of “commerce” (particularly as that word’s appearance in the Commerce Clause has been understood) includes navigation, as well as “traffic” and “buying and selling”
3. (Yet Ogden had a good originalist argument here.  The Constitution gave Congress the commerce power because of trade warfare between the states with respect to goods under the Articles of Confederation.  This is what the framers were thinking about, not necessarily the broader meaning of “commerce.”)
iii. Among the Several States
1. Includes only activities taking place between more than one state.  Does not include purely internal activities.
iv. The Power to Regulate
1. The power to regulate commerce is the power to prescribe the rule by which commerce is to be governed
2. The sovereignty of Congress, with respect to the objects of Congressional power, is plenary; it is limited only by congressional wisdom and the democratic process 
a. (We might be worried about Marshall’s confidence here; what’s more, it seems inconsistent with his “pretext” dicta in McCulloch)
3. In addition, no limitations attach to the commerce power other than general limitations on Congress’ power elsewhere in the Constitution
4. Therefore, Congress’ commerce power is plenary
v. Concurrent Regulation (dicta)
1. Ogden Arg: That the existence of states’ power to tax concurrently with the federal government’s ability to do so entails that the states can regulate commerce concurrently with the federal government
a. The states’ power to tax for state purposes does not interfere with the feds’ power to tax for federal purposes (i.e., constitutionally granted powers)
b. But the states’ regulating interstate commerce interferes with the feds’ power to regulate interstate commerce, because it represents a veritable exercise of that federally granted power
c. Therefore, the tax and regulation cases are relevantly different and the analogy breaks down. 
d. (This still doesn’t prove that the states and feds can’t regulate commerce concurrently; only that an argument for why they can is based on an inadequate analogy.  And it’s not even clear that it is inadequate.  The reason offered is that concurrent taxation need not involve the concurrent state exercise of a power granted to Congress, whereas concurrent regulation of interstate commerce surely does.  But so what?  The question of the case is whether there’s a problem with concurrent state exercise of a power granted to Congress.  If no state laws in the space conflict with federal laws, then what’s the problem?)
2. Ogden Arg: That Art. I § 10 Cl. 2’s prohibition on the states’ laying duties on imports and exports (unless absolutely necessary) entails that this prohibition is an exception to the states’ general power to regulate commerce
a. The Constitution, in Art. I § 8 Cl. 1, grants to Congress the power to lay and collect taxes and declares that they must be uniform
b. The Constitution separately enumerates Congress’ commerce power
c. Therefore, the taxing power and the power to regulate commerce are separate under the Constitution.
d. Therefore, Art. I § 10 Cl. 2’s exception to the states’ taxing power is not properly classed as an exception to the states’ power to regulate commerce, and thus is not evidence for a general power of the states to regulate commerce for the reasons Ogden asserts
3. Ogden Arg: That the states’ universally conceded rights to create inspection laws constitute regulations of commerce and thus entail a general state power to regulate commerce
a. Though inspection laws exert a “remote and considerable influence on commerce” (presumably even of an interstate character), the states’ authority to make such laws derives not from their right to regulate interstate commerce, but from a general state police power over what comes in and out of its territory.
b. Congress can have power over the objects of this state power only where such power is expressly granted or where its exercise is “clearly incidental” to such a power
4. (In general, I don’t think Marshall really proves that there’s anything unconstitutional about concurrent state exercise of a power granted to Congress.  He seems to just presume that there is and be content merely to take down Ogden’s arguments to the contrary.)
vi. Marshall expresses sympathy for argument that states cannot regulate commerce even when Congress has not yet acted.  However, he declines to decide this question because unnecessary for decision.
1. He later appears to reject it in Wilson v. Black-Bird Creek Marsh Co. (1829).  But it’s not clear if the outcome was based on the state’s classifying its regulation as a “health” measure, rather than as a regulation of the state’s waterways
2. In any event, see Dormant Commerce Clause for this issue
vii. Supremacy Argument
1. NY law grants Ogden exclusive access to the NY-NJ waters.  Federal law requires that that access not be exclusive.  
2. Therefore the laws are inconsistent.  
3. Therefore federal law wins and Gibbons can navigate.  
2. Dormant Commerce Clause:  limits when states can step in. balancing of state autonomy w/ interest in national unity.
a. Issue: Can states regulate interstate commerce if Congress hasn’t spoken?
b. Balancing Test: Court should consider
i. Whether the challenged statute regulates even-handedly with only “incidental” effects on interstate commerce, or instead discriminates against interstate commerce either on its face or in practical effect
ii. Whether the statute serves a legitimate local purpose, and if so
iii. Whether alternative means could promote the purpose equally as effectively without discriminating against interstate commerce
c. Facially Discriminatory / Per Se Invalidity Test
i. If state law overtly discriminates against out-of-state economic interests, law is almost per se invalid (state would seem to require really good reason and no other way)
d. Market Participant Exception
i. When states themselves are buyers in a market, they can discriminate against out-of-state firms (particularly if good reason)
e. Justifications
i. Economic: Collective action problem will lead to inefficient outcomes; states will be incentivized to harm one another
ii. Political: Out-of-state interests insufficiently represented in adverse conditions being placed on them
iii. Practical: If Court abandons the doctrine, Congress, which does not want to have to have to monitor states, would just pass broad statute preventing states from unduly interfering with interstate commerce and handing it to the Court to interpret in the same way
f. Objections
i. Textualist (Scalia & Thomas)
ii. The doctrine forces the Court to make policy judgments
iii. Commerce Clause III (substantive due process in Lochner era)

1. Between Gibbons and the Civil War
a. Congress didn’t really use Commerce Power per Gibbons for decades.  Concerns over sectionalism and the spread of slavery into the Western territories both distracted national attention and created skepticism of federal power.
b. Civil War changes everything.  By post-war, integration of the national economy calls out for regulation on a national scale.  Congress thus looks to its commerce power to justify its meeting this need.  
i. Interstate Commerce Act of 1887
ii. Sherman Antitrust Act of 1890
2. 3 recurring doctrinal issues:
a. Whether the particular subject of Congressional regulation is genuinely “interstate commerce”
i. Formal Categories Approach
1. Manufacturing vs. Commerce
a. U.S. v. E.C. Knight Co. (1895)
i. Court dismisses action brought under Sherman Act to invalidate American Sugar Refining Co. acquisitions that give it a monopoly.  
ii. Rationale is that Congress has no power to prevent monopoly in manufacturing under Commerce Clause, because “manufacturing” is not “commerce.” (Contrary to Gibbons).
iii. In dissent, Harlan opposes formalistic categories and says effects matter more, and that monopoly affects interstate commerce (negatively)
b. Carter v. Carter Coal (1936): 
i. Court invalidates provision of act requiring coal companies to engage in collective bargaining with their employees

ii. Rationale is that “commerce” is “intercourse for the purpose of trade,” and that the “incidents leading up to and culminating in the mining of coal do not constitute such intercourse;” rather, they constitute incidents of production

2. Direct/Indirect Effects

a. Carter Coal: Although workers and their activities may have an effect upon interstate commerce, that effect is “secondary and indirect”; “direct” “connotes the absence of an efficient intervening agency or condition”

3. Flow of Commerce

a. Swift & Co. v. U.S. (1905):
i. Court upheld the application of the Sherman Act to the price-fixing practices of stockyard owners

ii. Rationale was that stockyards counted as a “throat” through which stream of commerce flowed

b. Schecter Poultry (1935)

i. Court struck down federal regulation of the live poultry industry in New York

ii. Rationale was that chickens – commodity in question – had come to rest in state of destination, and therefore exited stream of interstate commerce
b. Whether the purposes of a regulation are consistent w/ the purposes for which Congress was delegated the power to regulate interstate commerce?
i. Cf. McCulloch pretext doctrine: general legislative authority resides in the states.  Lawmaking authority is delegated to the national gov’t to achieve certain objectives.  There is no justification for exercising authority beyond the scope of the purposes for which it is given.
c. Whether, independent of the first two, a particular instance of Congressional regulation of the interstate commerce runs afoul of the 10th amendment.
3. Champion v. Ames (1903) (The Lottery Case)
a. Facts: 1895 congressional act prohibited sending lottery tickets through mail or from one state to another by any means.  Δ’s indicted for conspiring to transport tickets by railroad.
b. Issues:
i. Does the transport of the lottery tickets involved here count as interstate commerce?
ii. If so, is the law valid exercise of Congress’ Commerce power?
c. Holding (Harlan): Yes, this was interstate commerce.  Yes, the law is a valid use.
i. Interstate Commerce (again)
1. The interstate carrying by independent carriers of things or commodities that are ordinary subjects of value, and which have in themselves a recognized monetary value, counts as interstate commerce.
ii. The lottery tickets offer a large prize, therefore are of value.
iii. Δ Arg: That the power to regulate an article of interstate commerce does not include the power to prohibit such an article.
1. The nature of the commerce at issue may justly be considered
2. Experience has shown that lottery tickets are a moral menace
3. Given that states may regulate moral matters within their realm of control (the state) based on the police power, the feds can plausibly regulate moral matters within their realm of control (interstate commerce) based on the commerce power
4. Also, the commerce power is plenary (McCulloch)
iv. Therefore, there is a presumption in favor of Congress’ being able to prohibit an article of commerce for moral reasons, subject to any specific constitutional restrictions
v. Δ Arg.: That the 10th Amendment renders the law unconstitutional
1. Congress has the power to regulate interstate commerce
2. The use of the power to prevent a moral evil justifies such use even more
3. Therefore, the 10th Amendment is not inconsistent with the law
d. Dissent (Fuller)
i. Police Power
1. Congress does not have general police power (though that’s not what’s being held here)
ii. Articles of Commerce
1. Lottery tickets, like insurance policies (Paul v. Virginia) are not articles of commerce in and of themselves
2. If lottery tickets become articles of interstate commerce merely by interstate transportation, then so do people whenever they cross state lines
iii. Pretext
1. This counts as a “pretext” case under McCulloch: under pretext of exercising its commerce power, Congress is effecting an end – moral policing – with which it was not entrusted
4. Hammer v. Dagenhart (1918)
a. Facts: Father sued to enjoin enforcement of act of Congress prohibiting interstate commerce in the products of child labor
b. Issue: Is the law within Congress’ commerce power?
c. Holding (Day): No, Congress has no power to attempt to attain results in matters left up to the state’s police power.
i. Distinguishing this case from precedent (e.g., Champion)
1. In all previous cases, the relevant harm to be prevented interstate in nature.  Something harmful went from state A to state B and did harm in state B.
2. In this case, the relevant harm is not the transport in goods produced by child labor, but rather the child labor itself.  That is purely local.  (The more common way of phrasing this is that the goods in Champion were inherently dangerous, but not so in Dagenhart)
ii. Federal Gov’t Arg: That the law protects states that have enacted laws prohibiting child labor from unfair competition from states that have not enacted such laws.
1. Constitution grants Congress no power to require the states to exercise their police power to prevent unfair competition
2. Congress has no power to do via the Commerce Clause what it does not have power to do directly – i.e., control a state’s exercise of its police power.
3. Therefore, Congress may not attempt, via the Commerce Clause, to prevent child labor in a state. 
d. Dissent (Holmes)
i. The statute accomplishes a regulation of interstate commerce with regard to its immediate effects, and therefore represents in this respect a use of a power granted to Congress.
ii. The indirect effects of the statute do not affect its constitutionality.  Previous cases have demonstrated that Congress’ commerce power is plenary.  
e. Notes
i. Some think that E.C. Knight, Champion, and Dagenhart show a Court more concerned about protecting monopoly and preventing gambling than about preventing child labor law.  But there wasn’t a clear pro-monopoly bias in cases of this time.  More likely, the justices were confused about how to adjust to the movement of the economy.  They are looking for clear-cut rules when things have become a matter of degree.
5. Pressures for Intervention
a. Court had initially resisted using the 14th Amendment to strike down economic regulation.  In response to more efficient and more ruthless competition, legislators started in the 1870’s and 1880’s to place limitations on business.  In turn, corporation lawyers began pressing the courts to protect the rights of property and contract more vigilantly.  
6. Lochner v. New York (1905): 
a. Facts: Lochner convicted of employing bakers in violation of New York statute placing caps on hours per day and per week that bakers may be required to work. 
b. Issue: Is the law rendered unconstitutional by unduly interfering with the liberty of person or the right of free contract?
c. Holding (Peckham): Yes, the law unduly interferes with the liberty of person/right of free contract because it is not a bona fide exercise of the police power.
i. Substantive Due Process Doctrine
1. The 14th Amendment’s Due Process Clause protects the right to liberty.  This includes the right to freedom of contract, which itself includes the right to purchase or sell labor.
2. A state may only place reasonable restrictions on liberty.  Restrictions are reasonable when and only when they fall under the state’s police power.  Laws outside the scope of the police power are unreasonable.
ii. Positive Arguments
1. Bakers are not wards of the state; they are equal in intelligence and capacity to men in other trades.  
2. The law does not relate one way or another to the provision of “clean and wholesome bread” to the public.
3. Both (1) the fact that many laws “of this character” are often passed under the pretext of exercising the police power, and (2) the fact that upon analysis, the law’s relation to the valid objects of the police power is, at best, remote, justify the conclusion that the law’s genuine purpose is the illegitimate one of regulating the hours of labor between employers and employees.
iii. Responses to NY Objections
1. That the law is justified by the remote relation between improved conditions for bakers and public health
a. Baking is more dangerous than some occupations and less dangerous than others, virtually all of which affect health.
b. If baking may be limited due to public health concerns because of some effect on public health, so too may almost any occupation.
c. Therefore, a remote relation between an occupation and public health does not justify the state’s limiting freedom of contract; a more direct relation is required.
2. That the law is justified by the state’s interest in a “strong and robust” population.
a. If this interest justified restrictions on freedom of contract, virtually all occupations could be restricted on its basis.
b. If this were true, it would nullify the Constitution’s protection of liberty and freedom of contract.
3. That the law is justified by promoting bakers’ cleanliness, which in turn promotes clean bread.
a. It is not possible to discover a connection between the number of hours a baker works and the clean quality of his bread.
b. Or, if there is such a connection, it is “too shadowy” to form the basis for a restriction on freedom of contract.
d. Harlan Dissent
i.  Courts can strike down a law purporting to serve the general welfare only if  (1) it does not bear any real or substantial relation to the general welfare, or (2) is a “plain, palpable invasion of rights secured by the fundamental law”
ii. If there is doubt as to whether a law passes the above test, it must be resolved in the law’s favor
iii. There is enough evidence that the law serves the public welfare (cites study)
iv. Therefore, the law should be upheld
e. Holmes Dissent:
i. Courts can strike down laws on SDP grounds only if “it can be said that a rational and fair man necessarily would admit that the statute proposed would infringe fundamental principles as they have been understood by the traditions of our people and our law”
ii. Reasonable men exist on both sides of this issue.
iii. DP Clause does not say “freedom of contract”
iv. In general, (1) the majority should be able to embody their opinions in law, (2) the Constitution shouldn’t be construed to embody any particular economic theory (e.g., Herbert Spencer), and (3) the Constitution is made for people of fundamentally differing views
f. Notes
i. There’s a notion in the majority opinion that the question of what counts as a legitimate exercise of the police power is answerable by an essentialist notion of what the police power is and what it isn’t.  If the restriction isn’t an exercise of the police power, it is an incursion on liberty, and vice versa.  Determining legitimacy by weighing the liberty interest against the state interest is not the inquiry.
ii. What might differentiate Peckham and Harlan?
1. Burden of Proof: Perhaps Peckham places it on NY, and Harlan on Lochner
2. Conception of the Police Power: Harlan’s seems wider, more deferential, and less formalistic
7. Between Lochner and the New Deal
a. Between 1890 and 1934, Court struck down many laws, but also let many stand.  
i. It normally upheld most laws that appeared to protect health, safety or the morals of general public, as well as those intended to prevent consumer deception (except for unusually burdensome regulations).  
ii. The court continued to permit government regulation of railroads and public utilities but reviewed their reasonableness.  
b. Muller v. Oregon (1908)
i. Court upheld a statute limiting the workday of women in factories and laundries to 10 hours.
ii. Rationale: Distinguished Lochner by making women a protected class on account of their frailty, dependence upon men for protection, and importance as mothers to the overall health of society 
c. Adkins v. Children’s Hospital (1923)
i. Court invalidated a DC minimum wage law for women.

ii. Rationale was (1) that 19th Amendment had reduced the civil inferiority of women almost “to the vanishing point,” and (2) belief there was a real difference between max hour and min wage laws.  Max hours look like regulation promoting health, a legitimate objective.  Min wage laws seem obviously designed to readjust the market in favor of one party to the K.
iii. Holmes dissented on ground of real differences between men and women
iv. Commerce Clause IV (substantive due process during the New Deal)

1. New Deal Theory: based on idea of cooperative agreements
a. Sense that laissez faire was a problem and was causing a crisis
b. Need to respond to free markets w/ cooperative agreements in various industries.

c. Favored gov’t supervised, industry wide regulation, but this was challenged by business owners:

2. Schecter Sick Chicken Case, 1935: Brooklyn guy challenges the National Industrial Recovery Act as unconstitutional saying the “live poultry code” interfered w/ his economic freedoms.  The court says the guy is not involved in interstate commerce (just Brooklyn butchers).  Roosevelt doesn’t like this and makes it campaign issue.  Roosevelt wants Congress to have the power to address economic crisis.  Threatens court w/ “packing” plan which prompts the “switch in time to save nine”
3. Commerce Clause cases

a. NLRB v. Jones and Laughlin Steel (1937) (what counts as a regulation of interstate commerce)
i. Facts: National Labor Relations Act of 1935 prohibits employers from “engaging in any unfair labor practice affecting commerce.”  Δ was completely integrated multistate enterprise; charged w/ interfering w/ rights of employees to organize and bargain collectively.  
ii. Issue: Does the commerce power extend to the regulation of an intrastate manufacturing plant?
iii. Holding: Yes; the manufacturing plant’s activities have a sufficiently “close and substantial” relation to interstate commerce.
1. Congress can regulate an intrastate activity if it has such a close and substantial relation to interstate commerce that its control is essential or appropriate to protect int. commerce from burdens and obstructions.  It is a matter of degree, and the power does not extend where the effect is “so indirect and remote”
2. The stoppage of Δ’s operations due to labor issues would have a “most serious” effect upon interstate commerce.
b. U.S. v. Darby (1941) (the validity of the motive/purpose limitation) 
i. Facts: Fair Labor Standards Act of 1938 (1) prescribed a minimum wage and maximum hours for employees producing goods for interstate commerce and (2) prohibited shipment in interstate commerce of goods produced in violation of these wage and hour rules.  Δ charged with violating.
ii. Issues
1. Does Congress’ motive/purpose for prohibiting trade in such goods overstep its commerce authority?
2. Do the wage and hour requirements count as regulations of interstate commerce?  
iii. Holding: Yes; motive/purpose is irrelevant (Dagenhart is overruled).  Yes, the wage/hour requirements count as regulations of int. commerce.
1. Overruling Dagenhart
a. Congress’ commerce power is plenary.  Therefore, the motive or purpose (or consequence) of a regulation of interstate commerce has no intrinsic bearing on its constitutionality.
b. The motive and purpose of this regulation is to prevent interstate commerce from being the instrument of competition in the distribution of goods produced under substandard labor conditions.  But that’s not a matter for the Court’s judgment.
c. Therefore, the prohibition is constitutional.
2. Applying Laughlin Steel
a. Laughlin Steel Rule: Commerce power extends to those intrastate activities that sufficiently affect interstate commerce as to make regulation of the activities an appropriate means of regulating interstate commerce
b. Production of goods (some of which are) for interstate commerce is sufficiently related to interstate commerce as to justify its relation under the commerce power
3. Decision unaffected by 10th amendment, b/c 10th only a declaratory statement about the relationship b/w the national and state governments. Does not place limitations upon Congress’ exercise of its granted powers.
c. Wickard v. Filburn (1942)
i. Facts: Sec. of Agriculture sought to penalize farmer for growing wheat in excess of his allotment under the Agricultural Adjustment Act of 1938.  Although D’s surplus was intended wholly for consumption on his farm and not for sale, it was deemed “available for marketing” w/in the meaning of the act.
ii. Court held that trivial effect of farmer’s not purchasing wheat on keeping price of wheat down did not make his doing so immune to federal regulation under the Commerce Clause.
iii. Rationale was that, despite triviality, were farmer’s consumption combined with that by others similarly situated, it would seriously affect the national price.  (If Congress cannot regulate one instance of a practice that passes the Darby test, where could it draw the line?)
d. Lessons of Laughlin Steel, Darby and Wickard
i. Congress can regulate interstate activity without regard to motive - Darby
ii. Congress can regulate intrastate activity when it has effects on interstate commerce, and may use aggregation – Laughlin Steel/Wickard
e. Constitutional Revolutions and the Example of the New Deal

i. Ackerman’s Model: one or more branches of gov’t, led by an ascendant social movement party that claims a mandate for revolutionary change, is opposed by a branch that resists change.  Leads to a major constitutional crisis that is resolved when the defenders of the old order concede defeat, leading to a new constitutional regime.
ii. Congress took the lead during reconstruction, Executive during New Deal.  
iii. New Deal: FDR pushed for new laws inconsistent w/ existing judicial understandings of federal power and economic due process
1. Court struck down legislation, producing constitutional crisis
2. This triggered election in which American people decided whether or not to support a constitutional transformation
3. 1936: Roosevelt and Democrats won by a large margin
4. Court capitulated to Roosevelt’s constitutional views in West Coast Hotel and Jones & Laughlin
5. Roosevelt then used a series of “transformative appointments” to produce a court friendly to his constitutional principles
f. The 1960’s Civil Rights Revolution
i. When Congress considered prohibiting race discrimination in employment, hotels, restaurants, etc. in the early 1960’s, it faced a choice:
1. Rely on its commerce powers, or 
2. Rely on its explicit authority under the 13th and 14th amendments to “enforce” the provisions of these amendments
ii. Reliance on reconstruction authority would ultimately require the Court to confront and overrule its decision in the 1883 Civil Rights Cases.
iii. Reliance on congressional power over interstate commerce seemed like the path of least resistance, but the real issues underlying the proposed civil rights law had little to do w/ economic concerns or w/ interstate externalities
iv. Congress ultimately placed primary emphasis on Commerce Clause in enacting Title II of the CRA of 1964, which prohibited discrimination and segregation in various places of “public accommodation” if their operations affect commerce
g. Heart of Atlanta Motel v. U.S. (1964)
i. Facts: GA motel challenged prohibition on racial discrimination in public places contained in Title II.  Hotel was readily accessible to interstate highways, advertised nationally, served clientele 75% of which came from out of state.
ii. Court held that Congress’ commerce power justified the law.
iii. Rationale: Hotel involved in interstate commerce.  There was lots of interstate travel by millions of all races, including blacks who had been subject to discrimination during such travel.  Special guidebook had advised blacks about where they could stay.
iv. Notes: Case shows that Congress can use commerce power not only to remove obstacles to interstate commerce, but also to promote it.
h. Katzenbach v. McClung (1964):
i. Facts: Alabama BBQ restaurant was located on state highway 11 blocks from an interstate.  Half of its food came from local supplier who got it from out of state.  But no evidence out-of-staters had ever come.  Ollie’s makes as applied challenge to Title II.
ii. Holding: Court upholds application of the law to Ollie’s.
1. In general, racial discrimination in restaurants had placed an artificial restriction on the volume of interstate commerce.
a. The fewer customers a restaurant has, the less food it sells and thus the less it buys.
b. Discrimination deters people from moving into areas where it occurs.
2. Though in isolation, the volume of food Ollie’s purchased had only a trivial effect, when aggregated with others similarly situated (Wickard) it could have a sufficient effect, and Court is not going to scrutinize statute if Congress has rational basis. 
iii. Notes
1. CR thinks this case shows that the regulation’s increasing interstate commerce is not necessary for a valid exercise of Congress’ power, and that all that matters is that the object of the reg participates in interstate commerce.  
2. (But I disagree.  Though the Court didn’t really give Congress a high burden of proof, and continued to apply a rational basis test even in this as-applied case, it nonetheless cited Wickard for the notion that prohibition of racial discrimination in this particular restaurant may/probably will increase its restaurant receipts and thus cause it to buy more food and thus, even if trivially, increase interstate commerce.)
4. Substantive Due Process Cases

a. Decline of Judicial Intervention Against Economic Regulation:
i. 1934 depression.  At first Court seemed to acquiesce in emergency measures, but then struck down several on grounds that they were beyond congressional authority.  Also reasserted its own authority to review the merits of state economic legislation.
ii. Then with Roosevelt’s reelection, in shadow of his proposed plan to “pack” Court, Court acquiesced and upheld New Deal Legislation
b. Nebbia v. New York (1934) (SDP Case)
i. Facts: Storekeeper convicted of selling milk below minimum retail price fixed by NY.  NY had attributed depressed state of milk farmers to price war among milk distributors.
ii. Issue: Does the regulation violate liberty in DP Clause?
iii. Holding: No, regulation is not unreasonable, and is related to the law’s purpose.  
1. SDP
a. Due process demands (only) that the law shall not be unreasonable, arbitrary, or capricious and that the means selected shall have a read and substantial relation to the object sought to be attained.  
b. Regulation appears to pass both these tests.
2. Nebbia Arg: That price-fixing per se unconstitutional except in “businesses affected with a public interest” and that these were limited to franchised public utilities and monopolies
a. No constitutional restriction on state’s fixing prices to “correct maladjustments” – no mention in DP Clause
b. No closed category of “businesses affected with a public interest” (though this was still based in traditional doctrine; just expanded the category)
c. Home Building and Loan Association v. Blaisdell (1934)
i. Facts: MN enacted the Mortgage Moratorium Law in emergency during depression to grant temporary relief from mortgage foreclosures and execution sales of real estate to protect against “balloon” payments at conclusion of term.  It authorized courts to extend period during which a defaulting mortgagor might redeem his property following a foreclosure execution sale.  Blaisdell obtained extension and loan company challenged the law on the ground that it violated the Contract Clause (Art. 1 § 10 Cl. 1).
ii. Issue: Does the MML violate the Contract Clause?
iii. Holding: No, Court upholds the statute because
1. Positive Arguments
a. Where constitutional grants of and limitations on powers are generally worded, interpretation is called for.
b. Contracts Clause was enacted out of concern that states were eliminating credit by helping debtors
c. State may alter remedy of contract as long as it does not impair substantial right that contract secures
d. Protection of contracts presumes a government capable of securing the peace
e. Past cases have not made Contracts Clause an obstacle to laws prohibiting sale of liquor, etc.
f. Past cases show that public needs have recognized need to balance individual rights and public welfare in contracts impairment cases
2. Responses to Home Building Objections
a. That past cases show that state may not impair contracts directly
i. Only limitation is whether law’s end is legitimate and whether means reasonable
b. That states may impair contracts only when contracts themselves hostile to public morals, safety, etc.
i. No reason to believe states may not intervene temporarily to protect vital community interests
c. That original purposes of provision limit their current purposes.
i. McCulloch – “It is a constitution we are expounding”
3. An emergency existed, creating occasion for state to impair; the law took alleviation of the emergency as its goal; the legislation is temporary and the balancing of interests properly considered
d. History around West Coast Hotel v. Parrish
i. 1935: Court resisted the New Deal as Chief Justice Hughes became concerned for Court’s dignity
ii. Morehead v. New York ex rel Tipaldo: invalidated NY min wage law for women on authority of Adkins v. Children’s Hospital; upheld view that state has no power to prohibit, change or nullify contracts b/w employers and adult women workers w/r/t the amount of wages to be paid
iii. Then Roosevelt was reelected and presented Congress w/ court packing plan.  Justices reversed their views to save the Court and overruled Adkins.
e. West Coast Hotel v. Parrish (1937):
i. Facts: Allegation that min wage regulation for women was deprivation of freedom of contract/SDP.
ii. Court held upholds regulation and overrules Adkins.
iii. Rationale: Constitution does not speak of freedom of contract, but of “liberty” more broadly. Liberty is subject to restraints of due process and regulation which is reasonable in relation to its subject and is adopted in the interests of the community is due process.  The health of women and their protection from unscrupulous and overreaching employers is in the public interest.
iv. Exploitation of a class of workers who are in an unequal position w/ respect to bargaining power and are thus relatively defenseless against the denial of a living wage is not only detrimental to their health and well being but in some cases a direct burden for their support upon the community – what these workers lose in wages, the taxpayers are called upon to pay.
v. Court talks only about liberty and deprivation of property w/o due process (doesn’t talk about freedom of contract at all).  Redefines liberty interest as more general interest in social organization.

f. Switch in Time that Saved Nine – 1937:
i. Externalist: external pressure convinced court to change its mind (court packing, politics, depression, etc.)

1. Hughes, who voted w/ liberals, gradually sees that it makes sense to vote w/ progressives

2. Roberts, who usually voted w/ horsemen, sees that he needs to switch his vote to save the Court

3. Negative: Court shouldn’t be influenced by politics

4. Positive: people can influence the meaning of the Constitution and the Court’s view of what it protects

ii. Internalist: Court stayed consistent with what it did in the past

1. Jones & Laughlin is consistent w/ other precedents: large steel industry – labor strike here would have substantial effects on industry as a whole

2. Schecter
iii. Ackerman’s Theory:

1. Court is performing public service – checking.  Growing progressive sentiment, juxtaposed against older, more laissez faire view.  Court forces Congress to continue to get support for its changed view and forces FDR to get people to support his legislative program.

2. FDR made these issues part of his campaign.  Ackerman says 1936 was a “triggering election” – that puts Constitution at the forefront.  People were mobilized around the constitutional issues.
v. Commerce Clause V: The Rehnquist Court

1. Rehnquist Court
a. Congress had passed a wide variety of criminal statutes based on its commerce power
b. Rehnquist has belief in federalism and importance of enumerated powers; looks to limit the exercise of the commerce power
2. U.S. v. Lopez (1995)
a. Facts: Δ high school student carried concealed handgun to school.  Charged with violating Gun-Free School Zones Act, forbidding knowing possession of a firearm in a school zone and premised on commerce power.
b. Issue: Does the commerce power extend to the regulation of guns in schools?
c. Holding: No; the possession of guns in schools is not substantially related to interstate commerce.
i. Dispersing of power secures against tyranny, for rights (Framers)

ii. Commerce Clause: 3 categories of activity that Congress can regulate:

1. Use of channels of interstate commerce (Darby, Heart of Atlanta Motel)

2. Instrumentalities of and people or things in interstate commerce, even though threat may come only from intrastate
3. Activities, particularly economic ones, with substantial relation to interstate commerce (Jones & Laughlin Steel) (activities that are non-economic seem to get heightened review)
iii. Only category #3 could justify this law  
iv. Positive Arguments

1. The law has nothing to do with “commerce” or any sort of economic enterprise; not an essential part of a regulatory scheme that could be undercut if intrastate activity not regulated

2. The law has no “jurisdictional element” that would ensure that it affects interstate commerce; and no congressional findings support this
v. Response to Gov’t Argument: That guns near schools do affect interstate commerce, because (1) gun possession leads to violent crime, which, through insurance, spreads costs through pop., (2) violent crime reduces interstate travel to areas perceived as unsafe, and (3) guns in schools threaten education, which leads to less productive citizenry

1. Connection needs to be tighter; under this rationale, Congress could regulate any activity it found connected to national productivity, including family law

2. Under this rationale, Congress can regulate education directly

3. Something needs to be left up to the states (10th Amendment)

d. Kennedy Concurrence

i. State control over education fulfills notion of states as laboratories of democracy; this law prevents such experimentation

e. Thomas Concurrence

i. Original understanding of “commerce” is “with merchandise” – i.e., involving selling, buying, and bartering, and in contradistinction to other economic activities like manufacturing and agriculture; Port Preference Clause provides evidence of this
ii. If Congress may regulate all matters that substantially affect commerce, there is no need for constitutional specification of many powers that it could justify exercising on this ground; would render various provisions superfluous

iii. 10th: Court’s jurisprudence seems to reserve to feds all powers not expressly prohibited by the Constitution

f. Souter & Breyer Concurrences (Summary)

i. Court should apply rational basis test (institutional competence and democratic accountability), and majority not true to this; no justification for requiring congressional findings (though Court doesn’t necessarily require them)
ii. Majority’s distinction between economic/non-economic activity is excessively formal (but if we can’t recognize a “regulation of commerce” from something that’s not that, how is there any limitation – or even any meaning – to be ascribed to Congress’ power?)

iii. There is a clear rational basis for finding a substantial connection between guns in schools and interstate commerce

g. Notes

i. Federalism For and Against

1. For: Laboratories of democratic experimentation; local entities respond better to local concerns than remote entities; increase opportunities for democratic participation; decentralized governments more sensitive to diverse needs of a heterogeneous society; check on abuses of government power
2. Against: States may make mistakes and hurt themselves and others, esp. through spillover effects; experimentation doesn’t always work b/c of prisoner’s dilemmas; some studies show that feds have been the best innovators b/c they have both most resources and best info

ii. Alternate original understanding argument

1. “Commerce” meant “intercourse” more generally; why would Congress’ power to regulate “commerce” with Indian nations be limited to economic activities?

2. On this view, states should be able to regulate affairs whose effects are felt within its geographic limits, but Congress may step in to deal with interstate spillovers (this view would make the Lopez decision right, especially since the statute was basically just federal grandstanding)
3. other non-economic activity cases under substantial effects test:
a. Reno v. Condon, 2000: Congress enacted Drivers’ Privacy Protection Act of 1994 to protect individuals’ privacy and to prevent state motor vehicle departments from selling info.  Court upheld under Lopez substantial effects: states can’t sell drivers license info.
b. US. v. Morrison, 2000
i. Act allowed victims of violence to sue in federal court.  Congress claimed the connection was that violence deterred victims from traveling interstate.  
ii. Court strikes down provision.
1. Denied that violence against women was either commercial or interstate activity (unlike Katzenbach).  
2. Says that Congress may not regulate noneconomic, violent criminal conduct based solely on conduct’s aggregate effect on interstate commerce.  
3. Found no “jurisdictional element establishing that the federal cause of action is in pursuance of Congress’ power to regulate” int. commerce
4. Denied “substantiality” of effect put forth by government’s evidence.
iii. Notes: Might have argued that violence against women takes them out of the economy and makes them consume less of some things and more of others (healthcare & police services)
c. Gonzales v. Raich, 2005: Δ growing marijuana for medical use, challenges application of anti-marijuana laws. 
i. Court holds Congress can apply anti-drug laws to home-grown medical marijuana.  Congress had legit reasons to fear that some medical marijuana might be diverted to illegal uses, and no obligation to trust state to keep this from happening.  Cites Wickard aggregation principle – if you can regulate all cases on legit basis, you can regulate one instance.
ii. Scalia concurs, partly on McCulloch-style argument that regulation of intrastate activity justified as necessary means to regulation of interstate commerce.
4. Note on Spending Power: South Dakota v. Dole, 1987: 
a. Facts: Congressional law directed Sec. of Transportation, pursuant to Spending Power, to withhold federal funds if state permitted purchase of alcohol under 21.  But 21st amendment gave states power over alcohol.  SD says that indirect control of drinking age unconstitutional.  
b. Issue: Do any limits on Congress’ use of the spending power render the statute unconstitutional?
c. Holding: No.
i. Test for legitimate use of Spending Power.
1. Must be in pursuit of general welfare, w/deference to Congress over what “general welfare” is
2. Conditions for withholding must be unambiguous so states clearly know the deal
3. Must be rational relationship btw conditions and “federal interest in particular national projects or programs”
4. Must not violate Constitution in other areas – “independent constitutional bar”
ii. Here: #’s 1 and 2 are met.  #3 connection is safer highways.
iii. And goal of Congressional policy - SD’s raising its drinking age - would not violate anyone’s constitutional rights
d. O’Connor Dissent: Relationship between law and federal interest (safer highways) both over- and under-inclusive.  Under: teenagers stopped from driving even when not about to drive.  Over: teenagers pose only small part of Nation’s drunk driving problem
d. Federal Regulation of the States

i. National League of Cities v. Usery, 1976: 
1. Facts: 1974 amendments to Fair Labor Standards Act extended min wage and max hour requirements to almost all state and municipal employees. (majority calls this coercion in state gov’ts). 
2. Issue: Do any independent constitutional barriers restrict Congress’ ability to use the commerce power to impose mandates on the states themselves?  If so, does it apply to Congress’ requiring min wages and max hours for state employees?
3. Holding: Yes and yes; regulation of wages and hours for their employees is an area of a state’s traditional governmental functions, which Congress can’t regulate.
a. 10th Amendment declares constitutional policy that Congress may not exercise power in a manner that impairs states’ integrity or their ability to function effectively in a federal system
b. Therefore, Congress can’t use its granted powers, including regulating int. commerce, to regulate states as states in their traditional state gov’t functions 
c. B/c law significantly alters/displaces states’ abilities to structure employer/employee relationships in areas such as fire prevention, police, etc., it traverses essential and traditional component of state sovereignty
4. Dissent deny that Constitution places any state-sovereignty based restriction on Congress’ use of commerce power
5. Notes: 
a. This case is really a structuralist argument, attempting to uphold the spirit of the 10th Amendment more than enforce its text
b. If 10th Amendment creates an exception from commerce power for states qua states, why not for private citizens, given that Amendment reserves rights to both “the states” and “the people”
ii. Garcia v. San Antonio Metropolitan Transit Authority, 1985
1. Court overrules National League of Cities (5-4).  
2. “Traditional function” test is unworkable because too vague; Congress and courts have difficulty applying it, leading to inconsistent results
3. Also inconsistent with democratic self-governance, because it forces courts to make policy decisions
4. Also “inconsistent w/ the proper role of federalism,” in which (Court finds) fundamental limitation on Commerce Power is the democratic process: states represented in Congress; only review for courts is whether political process functioned correctly
5. Yet, Court also says that the cases “do not require us to identify or define what affirmative limits the constitutional structure might impose on federal action affecting the States under the Commerce Clause
6. Dissent (Powell’s) argument is effectively a structuralist and originalist one: states were intended to have sovereignty under the Constitution, which the 10th Amendment evidences; the expansive commerce power as interpreted by the Court effectively destroys the balance
7. Dissent (O’Connor’s) argument points out that political process has not protected against encroachments on state power (but majority’s point is that it’s not really an encroachment if the political process functions correctly)
iii. Gregory v. Ashcroft, 1991:  
1. Facts: MO Constitution requires judges to retire at 70.  Two judges allege it as in conflict w/ Congress’ Age Discrimination in Employment Act 
2. Issue: Does the ADEA apply to judges?
3. Holding:  No; since the ADEA does not clearly apply, Court holds it doesn’t.
a. Clear Statement Rule
i. Given (1) the structural importance of state power to the federal-state balance central to our system, and (2) the fact that an upset of this balance may cause a constitutional problem, the Court will require a clear statement from Congress when it attempts to use the Commerce Power to  encroach  upon important areas of state power (Notes say that the constitutional problem could arise by failure of political process if states not clearly aware of what they’re voting for in Congress)
ii. Therefore, since authority of people the states to determine qualifications of their government officials is very important, clear statement required to conclude that ADEA applies to judges
b. Since it is not clear whether the ADEA applies to judges, Court holds that it does not
4. White Dissent: Clear statement rule assumes potential constitutional problems that Garcia foreclosed (but Garcia did not foreclose that there might be affirmative limitations; it explicitly said it wasn’t addressing the question)
iv. New York v. U.S., 1992:  
1. Facts:  Federal radioactive waste disposal statute has “take title” provision – if state hasn’t dealt w/ all of its waste by a certain date, state will take possession of all radioactive waste in the state.  NY says act violates 10th Amendment.
a. Background: Federal statute regulating disposal of radioactive waste meant to handle collective action problems of waste disposal.  Congress gave states authority to charge other states for disposing at their sites – gives states an incentive to have disposal sites (they could not charge other states by themselves but its ok under the federal spending and taxation powers.)
2. Issue: May Congress use the states as implements of regulation?
3. Holding: No; Congress may not direct the states to enact or administer a federal regulatory program.
a. Anti-Commandeering Rule
i. Originalist: Under AoC, Congress could not govern people directly, but required state approval; Some sort of federal coercion power required; Constitution chose to allow coercion over individuals, not states
ii. Precedent: Also, some cases back up this anti-commandeering doctrine
iii. Accountability (Structural): If feds can compel states to regulate, accountability is diminished since people see state officials executing laws, insulating the feds (but wouldn’t states blame feds if bribed to follow them as well?)
iv. Textualist: No constitutional provision gives feds authority to require the states to regulate
v. Congress can encourage states through either (1) spending power through conditions on receipt of federal funds, or (2) giving states choice to regulate objects of its interstate commerce power through their own mechanisms
b. The Take Title provision offers two alternatives that are both coercive; since Congress cannot absolutely coerce the states, and since alone each of the two options would be absolute coercion, the combination is as well, and hence impermissible
c. Fact that New York officials originally agreed to the statute does not render it unconstitutional; the Constitution protects individuals, not just the states, and balance of federal-state power protects individuals
4. White Dissent: NY indicated its approval of the statute and should be estopped from asserting its unconstitutionality now; also, case is at odds with Garcia in finding yet another affirmative limitation on Congress’ commerce power
v. Printz v. U.S., 1997:  
1. Facts: Brady Gun Control Law temporarily required state law enforcement to conduct background checks for handgun sales.  Two sheriffs challenge as violating New York.
2. Issue: Violation of New York?
3. Holding (Scalia): Yes, Congress cannot coerce state executive officials.
a. The law dilutes the executive’s obligation to “take care…” by delegating responsibility to state executive officials.
b. New York Rule: Feds may not compel states to enact or administer…
c. Accountability
i. By imposing implementation costs on states, law allows federal officials to take credit for effects without having to tax constituents
ii. Law also puts states in position of receiving blame where they had no control 
4. Dissent (Stevens): Majority’s rule will create perverse incentive for more federal executive branch presence in the states
5. Notes:
a. Arguments against commandeering: (1) control – states should be able to control their finances (2) Unfunded mandates – where fed gov’t passes statute but doesn’t give states the funds to carry it out
b. Arguments for commandeering: (1) state agents are already in place to carry out federal mandates (2) federal mandates are often implemented by subsidiary gov’ts (Breyer likes it.  Economies of scale, efficiency) (3) don’t want fed gov’t to get bigger, using state structures preserves the integrity of states.
vi. C-Rod’s Commerce Clause Summary
1. Congress has authority to regulate interstate commerce
a. Directly through channels of interstate commerce (Gibbons)
b. That substantially affects interstate commerce (Darby)
c. If a totally local activity, when added together in many localities, substantially affects interstate commerce (Wickard)
2. Pretext Approach of McCulloch
a. After Darby, this approach is formally dead
b. Court now presumes an effect on interstate commerce
3. Should Court be policing Congress here at all?
a. We’ve seen a back and forth: Dagenhart, then West Coast, then Nat’l League of Cities & Lopez; by Morrison, Court is back to making formal distinctions with the economic/non-economic rule
b. Why not just leave it to the political process?
4. Think about
a. Whether values of federalism would be hindered by the regulation
b. How, in discrete cases, these values are or aren’t served
c. What are good reasons for having the balance of power in our system, and whether regulations undermine it
d. Whether we need the Court to police here
e. Executive Power

i. The Place of the Executive:

1. Autonomy and Reciprocity
a. Autonomy
i. From Montesquieu, the Framers consolidated the types of power into three (even Madison thought this delineation wasn’t perfect)
ii. Each power given to one of three co-equal branches
b. Reciprocity
i. Branches not wholly independent, because power is strategically mixed
ii. Nomination of officers w/ Congress’ advice and consent
iii. Presidential veto over legislation
iv. War Powers: President is Commander in Chief, but Congress has power of the purse, controls raising of armies, and regulates them
c. Advantages
i. Restraint: Ambition to counter ambition, branches stay within bounds (Fed. 51)
ii. Policymaking: You ultimately get better policy with power sharing (not clearly a Founding-era idea)
d. Disadvantages
i. Deadlock (though the Framers may have viewed this as a virtue)
2. Originally there was resistance strong exec due to American experience w/ Britain
a. No exec in articles of confederation
b. Some states didn’t have governors
c. Electoral college to ensure that a popular demagogue wasn’t elected
3. Article II:
a. Sec. 1 – The exec power vested in the President (terms of election)
i. In contrast to Article I’s “herein granted”; Article I much more specific than Article II
b. Sec. 2 – (1) C-in-C, Pardon; (2) Treaties, appointments (ambassadors, judges)
i. Enumerates exec powers
c. Sec. 3 – state of union, recommend laws to Cong, “take care” clause
d. Sec. 4 – impeachment
ii. Executive War Powers I

1. Youngstown Sheet & Tube v. Sawyer, 1952

a. Facts: During Korean War, labor dispute between steelworkers and management not resolved.  Intervention by federal agency also failed.  Hours before strike was to have begun, Truman ordered steel mills seized.
b. Issue: Was the president’s order constitutional?
c. Holding: No.  Several concurrences.
i. Black/Douglas: Absent independent constitutional authority, President can lawfully seize the steel mills only if authorized, explicitly or by fair implication, by statute
1. No statutory authority
2. No constitutional authority b/c (1) CiC power can’t extend to ability to keep labor disputes from stopping production, (2) “Take Care” clause doesn’t create legislative authority
ii. Clark/Burton View: President may employ only the tools Congress authorizes him to employ to respond to an emergency; to the extent that President fails to employ those tools, he may not exercise residual authority
iii. Jackson “Tripartite” View

1. Three Possibilities

a. President may act pursuant to express or implied statutory authority – power is at zenith
b.  “Twilight Zone” – When neither congressional grant nor denial or authority, President and Congress may have concurrent powers.  Result will depend on imperatives of events and “contemporary imponderables”
c. President may act in contradiction of Congress’ express or implied statutory authority ONLY IF based on a constitutional grant of exclusive power to the President that was beyond Congress’ power to limit or regulate
2. This case falls into Category 3, b/c 3 congressional policies inconsistent w/seizure
iv. Frankfurter: Systemic, unbroken executive practices long pursued to the knowledge of Congress and never before questioned, are part of “executive Power” under Article II
1. Congress was aware of governmental seizure as protective measure when it enacted Labor Relations Act, and didn’t; conscious policy choice; no systematic practice to speak of
d. Vinson/Reed/Minton Dissent: History of prior presidential seizures of domestic plants for defense purposes supports view that emergency seizures within executive Power when not expressly proscribed by Congress.  Congress didn’t object; silence can be construed as approval.
e. Notes

i. All the justices see this case through lens of fascism/Stalinism
iii. Executive War Powers II
1. War Powers Act – passed over Nixon’s veto
a. Congress has only declared war 5 times but Pres has committed troops many more times
b. Court has always turned away challenges to non-declared wars
c. Congress tried to reign in Pres power to do this w/ WPA
i. Requires Pres to bring report to Congress w/in 48 hours after committing troops
ii. If Congress doesn’t authorize w/in 60 days, troops must be withdrawn
d. Presidents have repeatedly taken position that act unconstitutional, and law has largely been ignored; Court won’t restrain executive; practice has overwhelmed constitutional structure in this area
2. Hamdi v. Rumsfeld, 2004

a. Facts: AUMF authorized president to use all necessary and appropriate force against those behind 9/11.  Hamdi, an American citizen, seized in Afghanistan and ultimately brought to Guantánamo, then to Naval Brig in VA.  Gov’t contends Hamdi is enemy combatant, and can therefore be held indefinitely w/o formal charges or proceedings.  Petition for habeas filed.  Mobbs Declaration is only evidentiary support for detention.  
b. Issues:
i. Does the President have the authority to detain citizens who qualify as enemy combatants?
ii. What process is constitutionally due to a citizen who disputes his enemy combatant status?  
c. Holding (O’Connor): Yes; he has the authority under the AUMF.  The citizen is owed notice and an opportunity to rebut before a neutral decisionmaker.
i. Authorization to detain
1. Court doesn’t reach question whether authority to detain derives from Art. II itself; finds authorization in AUMF
2. Though NDA prohibits citizen detention except pursuant to act of Congress, AUMF is such an act
3. Geneva Convention Common Article III authorizes detention for duration of hostilities; Court nervous about indefinite detention, and agrees w/ Hamdi that AUMF doesn’t authorize it; however, is willing to wait it out
ii. Due Process
1. Absent suspension, all citizens detained in US have habeas corpus available
2. Mathews v. Eldridge: Due process determined by weighing
a. Private interest at stake

b. Government’s interest in its objectives and in avoiding burdens

c. Risk of erroneous deprivation of private interest if process reduced and probable value of any additional safeguards

3. “It is during our most challenging and uncertain moments that our Nation’s commitment to due process is most severely tested; and it is in those times that we must preserve our commitment at home to the principles for which we fight abroad”

4. Balancing interests, citizen-detainee seeking to challenge classification must receive notice of factual basis of classification and opportunity to rebut gov’t’s factual assertions  before a neutral decisionmaker
5. There may be rebuttable presumption in favor of gov’t’s evidence, and admission of hearsay evidence
iii. State of war not blank check from Court for president in dealing w/ citizens (Youngstown)

iv. Hamdi’s process inadequate

d. Souter Concurrence

i. AUMF and NDA

1. NDA passed in awareness of detention of citizens during wartime
2. Executive, for institutional reasons, will naturally prefer security over liberty
3. Therefore, NDA should require clear statement for overriding

4. AUMF’s focus is on military power, not detention

5. Therefore, AUMF does not authorize. (CR also offers that Court is better institution to protect individual liberties, because distanced from security concerns and is multimember body with more inputs)
ii. Article II

1. Youngstown Category 3 b/c of NDA

2. Executive may be able to act in Cat. 3 when no time for deliberation in emergency, but we don’t face that here

e. Scalia Dissent

i. Where gov’t accuses citizen of waging war against it, traditional options are (1) suspend habeas corpus to continually detain, (2) try for treason, or (3) release
ii. (Congress doesn’t like to suspend h.c. – it’s an extreme move that gives President significant power)

f. Thomas’ Dissent
i. Founders intended that President have responsibility and power to protect national security and conduct foreign affairs; energy in the executive is essential to security

ii. Hamdi’s detention falls squarely within war powers, and Court does not have expertise or capacity to second guess decision.
3. Rumsfeld v. Padilla, 2004

a. Padilla files habeas petition saying detention unconstitutional
b. Administration ultimately decided to charge him w/ crime and prevent constitutional question from being litigated
4. Rasul v. Bush, 2004

a. Facts: Two Australians and 12 Kuwaitis captured in Afghanistan and held at Guantánamo challenged legality of their detention.  Alleged they had never been combatants against US or engaged in terrorist acts.
b. Issue: Do the detainees have a right to bring a habeas petition?
c. Holding: Yes; Johnson v. Eisentrager does not foreclose the petitioners’ having a habeas right, and the US habeas statute extends the writ
i. In Johnson, Court held there was no constitutional or statutory right for German citizens captured by US forces in China.  Court distinguishes Johnson by arguing that Germans were (1) enemy aliens who (2) had never been or resided in US, (3) were captured outside US territory and there held in military custody, (4) were tried and convicted by the military (5) for offenses committed there, and (6) were imprisoned at all times.  These largely didn’t apply to detainees here.
d. Scalia Dissent: This case overrules Eisentrager and extends habeas for first time beyond US sovereign territory and therefore court territorial jurisD
5. Hamdan v. Rumsfeld, 2005

a. Facts: After Rasul, Congress
6. Boumediene v. Bush, 2008
a. Facts: After Hamdan, Congress amended the DTA to deny habeas corpus to detainees in all pending detainee cases at date of act’s enactment. Petitioners, detainees at Guantánamo, to be tried in CSRTs.  
b. Issues:
i. Do foreign nationals detained in Guantánamo pursuant to war on terror have constitutional right to habeas corpus under the Suspension Clause?
ii. Do the CSRTs satisfy the requirements of habeas hearings?
c. Holding (Kennedy): Yes, de jure sovereignty is not enough, and habeas appropriate for Guantánamo detainees.  No, CSRTs are procedurally inadequate.
i. The reach of habeas corpus
1. General Considerations
a. Separation of powers doctrine must inform reach and purpose of the Suspension Clause, and that doctrine intended to protect liberty against abuses of power.
b. It is not clear whether, at common law, writ would have applied to the detainees (under INS v. St. Cyr, Suspension Clause protects minimally writ as it existed when Constitution drafted and ratified)
c. Practical concerns have influenced Court’s extension of the Constitution to non-territories in past decisions (Insular Cases)
d. Formal sovereignty test would encourage government to surrender sovereignty while maintaining de facto control; would allow political branches power to switch the Constitution on or off at will
2. The new test: Three factors relevant in determining reach of Suspension Clause
a. Citizenship and status of the detainee and adequacy of process through which determination made
b. Nature of the sites where apprehension and then detention took place
c. Practical obstacles inherent in resolving the prisoner’s entitlement to the writ
3. Applying the test
a. Status unclear, process of CSRTs very limited
b. US control over Guantánamo within constant jurisdiction of US, despite no de jure sov.
c. Costs to Guantánamo military mission of applying Suspension Clause not overly burdensome
ii. CSRT as adequate substitute for habeas hearing
1. DC Court of Appeals has jurisdiction only to assess whether CSRT complied with its own procedures, and whether those standards and procedures are lawful.  It can’t correct errors.
2. Detainees face constraints on ability to rebut gov’t evidence
3. No guaranteed assistance of counsel and may not be aware of critical allegations
4. No mechanism for provision of exculpatory evidence.
5. No limits on hearsay evidence
6. Hamdi did not really say what process was adequate to meet Suspension Clause requirements
7. DC Circuit not able to order release
iii. Therefore, the MCA is unconstitutional
d. Roberts Dissent
i. Court fails to define what rights petitioners have, usurping democratic process and possibly increasing delay
ii. Citizens (like Hamdi) have at least as much right to process as aliens; but Hamdi not granted this much; so Court’s decision bizarre
e. Scalia Dissent
i. Fact that detainees whom military determined not enemy combatants have returned to battlefield shows that it is difficult to assess who is and is not a detainee, and that the process does not lend itself to rigorous evidence collection
ii. Court does not have competence to second-guess Congress and President’s judgment that habeas corpus hearings present unwarranted burdens to Guantánamo mission
iii. Court’s “turn Constitution on and off” point begs the question – it assumes that there’s something constitutionally suspect about the Constitution not applying somewhere the US has a degree of control; but that’s what the Court has to prove in the first place.  As long as there’s somewhere where US is active but Constitution doesn’t apply/habeas doesn’t run, then political branches will be able to act w/o legal constraint sometimes
iv. All available historical evidence points to conclusion that writ would not have been available at common law; no reported cases had been found denying it, but surely, if such a case existed, it would have been reported, whereas a case denying it - less remarkable – wouldn’t as likely have
v. Suspension of habeas corpus justified only in cases of “invasion or rebellion,” which are most likely domestic occurrences; if extraterritorial scope of habeas really turned on flexible, functional considerations, why would its suspension there be limited entirely to domestic considerations? In other words, the restrictions the Clause places on suspension suggest that habeas only applies domestically.
vi. And while Court has extended writ to US citizens abroad, it makes sense that mere fact of being abroad shouldn’t justify suspension, and that same limitations enunciated in Suspension Clause should apply
f. Note: Case does not answer O’Connor’s concern in Hamdi – when does the war on terror end for the purposes of detention?  How long is “indefinite”?
7. Military Tribunals:  
a. Pres issued exec order Nov. 13, 2001 authorizing the creation of military tribunals to try persons suspected of terrorist activities arising out of Sept. 11 attacks.  “Any time, any place.”
i. A person is subject to military tribunal if Pres determines that there is reason to believe that the individual is or was a member of al Qaeda or has done or helped acts of international terrorism.
ii. Order appears to prohibit writ of habeas corpus (Hamdi ruled that Congress has not suspended habeas although AUMF had authorized detention of a narrowly defined set of enemy combatants)
b. Sec. of defense is supposed to establish procedures 
i. Traditional rules of crim procedure and evidence relaxed
ii. Military officers are triers of fact and law (not Art. III judges)
c. “Exclusive jurisdiction”: detainees can’t seek remedy elsewhere, Pres has final trial review
d. Bill of Rights protections don’t apply, nor right to jury trial
8. Ex Parte Milligan: D arrested in IN for planning uprising during civil war (case decided after war).  He could not be tried by military tribunals b/c the civilian courts were fully functional at the time in IN (5th amend right to jury trial).  (Congress regarded open civil courts sufficient reasons for not exercising the power of setting up military commissions)
9. Ex Parte Quirin, 1942:  
a. Facts: Nazi spies, including a U.S. citizen, captured in NY and ordered by FDR to be tried in military tribunal.  Convicted and sentenced to death.  Spies sought habeas review.
b. Issue: Are the military tribunals constitutional?
c. Holding: Yes; unlawful combatants – even those who are US citizens – are, pursuant to act by Congress, triable by military tribunal.
i. Congress explicitly provided in Articles of War that military tribunals have jurisdiction to try offenders against law of war
ii. Spies have violated laws of war in not wearing uniforms.  
iii. 5th and 6th Amendments do not apply
iv. Distinguishes Milligan on ground that he wasn’t enemy belligerent – his identity as one wasn’t yet established but in Quirin it was clear
10. Hamdan v. Rumsfeld:  
a. Facts: Hamdan captured in Afghanistan in November ’01.  Transported to Guantánamo in June ’02.  Year later, deemed eligible for military commission for then-unspecified crimes, and year later charged with conspiracy to commit offenses triable by military commission.  Files habeas petition.
b. Issues
i. Has the president’s authority to convene military commissions been expanded beyond the requirements of the UCMJ?
ii. If not, does the commission convened to try Hamdan meet those requirements?
c. Holding (Stevens): No, the UCMJ still applies.  No, the commission lacks the power to proceed.
i. (Recall that part of this holding was that the DTA did not strip the courts to hear jurisdiction over pending cases)
ii. Authority to convene commissions
1. Neither the text nor legislative history of the AUMF allows the conclusion that Congress intended to expand or alter the authorization it (arguendo) provided for military commissions in UCMJ Art. 21.  No modification by implication.
2. The DTA at most recognizes the commissions, but doesn’t alter them.
3. Therefore, neither the UCMJ nor DTA expands exec authority.
iii. Commission’s legitimacy
1. Cited inadequacies of commissions: (1) access to evidence, (2) concern about coercion, (3) admission of hearsay, (4) no automatic right of review, (5) possibility of exclusion from proceedings, (6) non-uniformity w/ courts-martial
2. UCMJ conditions president’s use of military commissions on compliance with (1) itself, American common law of war, and (3) rules and precepts of law of nations, including Geneva Conventions
3. UCMJ requires that rules applied in all proceedings must be uniform “insofar as practicable.”  Government did not demonstrate that it would be impracticable to run military commission here like court-martial.
4. Common Article 3 of the GCs requires a “regularly constituted court” to try captives in conflicts “not of an international character.”  This is such a conflict, and only courts-martial pass the “regularly constituted” test.
d. Thomas Dissent

i. Deference: Court has (well-established) duty to respect Executive’s judgment in military operations and foreign affairs

ii. UCMJ doesn’t apply

1. AUMF authorized president to convene military commissions (see Hamdi plurality), which do not need to conform to UCMJ, given that law’s recognition that it is not the only potential basis for commissions

iii. Assuming UCMJ does apply

1. “Uniformity” requirement best understood to require uniformity among the branches of the armed forces, not among different hearing procedures

2. Even on Court’s reading, President’s practicability determination entitled to deference; President has better info and is in a position to decide if it’s practical to make commissions. (exec’s unitary nature)
iv. Common Article 3 doesn’t apply

1. Johnson v. Eisentrager tells that rights of aliens under GCs vindicated only by foreign intervention on their behalf; UCMJ does not purport to render judicially enforceable aspects of the law of war that are not enforceable of their own accord

2. In any event, judicial nonenforceability of GCs derives from their exclusive enforcement mechanisms, which is also part of the law of war (“too clever by half”)

v. Assuming Common Article 3 does apply

1. “Not of an international character” is reasonably interpreted to mean “not traversing national borders”; but this conflict is such, and so President has interpreted the conflict to be international and that C.A. 3 doesn’t apply; deference owed

2. No reason to assume that “civilized peoples” would not take into account context of military commission trials against unlawful combatants in war on terrorism

iv. Executive War Powers II
1. Torture Memo
a. Memo argued executive not bound by statutes against torture
b. Articulated Unitary Executive theory of Executive Power
i. Congress doesn’t have authority to limit President in conflicts because of Article II’s delegations of war powers
ii. Affinities with Hamiltonian view about energy and efficiency in the Executive to respond to national emergences
iii. This theory does not seem to survive Hamdan and Boumediene
2. Surveillance Program
a. Authorized interception of communications when one party out of the US and suspected to be part of al Qaeda, no warrants were sought
b. FISA authorizes domestic surveillance only upon warrants from FISA Ct.
c. Seems like Hamdan entails that AUMF doesn’t authorize this; FISA like UCMJ in being very specific
II. The Fourteenth Amendment, Equality and Liberty

a. Equal Protection I: Slavery and Reconstruction

i. Slavery and the Constitution

1. Prelude to Secession:  5 essential causes
a. Sectional/Ideological conflict between North and South

i. South believed agriculture and slavery was basis for civilized society and disdained materialism of North

ii. North believed in Free Labor, mercantilism
b. Westward expansion – would West be free or slave? Should Congress decide or should it based on popular sovereignty in territories? 

i. Kansas-Nebraska Act: Nebraska territory split into Nebraska (north) and Kansas (south), with popular sovereignty to decide slavery status; Nebraska went free, but “Bleeding Kansas” ensued

c. Fugitive Slave laws 

i. Northerners resented being forced to return slaves 

ii. Southerners resented not having property rights respected 

d. Abolitionism – became a mainstream political force in North 

e. Catalyzing moments that dramatized the issues 

i. Publication of Uncle Tom’s Cabin

ii. Dred Scott Decision 
2. Run-up to Dred Scott
a. State v. Post, 1845
i. Claim that detained slaves in had right to habeas

ii. NJ Constitution had an “all men are created equal” clause

iii. Court says NJ Constitution had to be understood in the context of social mores, and requires clear statement to apply to blacks

b. Prigg v. Pennsylvania, 1842
i. Issue was extent to which Fugitive Slave Clause self-executing

ii. Court says southern slaveowners have right to self-help and help from federal officials, and that states cannot impose legal obstacles beyond a standard of proof

iii. South still not satisfied b/c of forms of proof allowance, and in 1850 Congress adopts Fugitive Slave Act, which ensures return of slaves via national authority, and no Personal Liberty Laws
3. Dred Scott v. Sandford, 1857
a. Facts: Dred Scott was slave whose master had brought him into a free state (where he, presumably, became a citizen). Later tried to sell him in MO, but Scott said he was now a citizen of MO, and therefore free, by virtue of the P&I Clause of Art. IV. Tried to bring action under diversity citizenship to gain freedom. 

b. Issues

i. Can blacks become citizens of a slave state by having been citizens of a free state, for the purposes of having a right to sue in federal court under diversity jurisdiction (Art. III)?
ii. Is the Missouri Compromise, making slavery illegal in some territories, constitutional?
c. Holding (Taney): No, blacks cannot become citizens of a slave state, because they cannot be citizens of the United States.  No, the MC is unconstitutional.  
i. Citizenship for purposes of Article III

1. The words “People of the United States and “citizens” are synonymous.

a. (But this is uncomfortable at least with Art. I § 2 Cl. 2, which refers to “Citizen of the United States.”  That phrase would mean, “persons of the United States of the United States” on the Court’s reading.  If I’m right, then (1) there are multiple types of citizenship recognized by the Constitution, and (2) being a “citizen” of some sort doesn’t require U.S. citizenship (otherwise, why did Constitution specify it in Art. I?))
2. Therefore, since Art. III refers to “citizens,” then in order to sue under diversity jurisdiction, an individual must be (1) a citizen of a state, and (2) a citizen of the United States (see enunciation of this on p.242)
a. (Art. III could be read one of two ways: (1) judicial power extends to cases between Citizens of the United States who are also citizens of different States, or (2) judicial power extends to cases between citizens of different States.  But the second squares better with my objection above, and is more natural otherwise)
3. State’s power to confer citizenship of the United States
a. A state may confer full rights and privileges of a citizen of its territory on an individual not previously a citizen there
b. But, due to Congress’ power to establish uniform rule of naturalization, no state can, by naturalizing an alien, invest him with rights and privileges secured to a citizen of a State under the Federal Government, i.e. via the P&I Clause. (So there are two types of state citizenship, then: state citizenship that guarantees you federal rights and privileges, and state citizenship that doesn’t; the distinction seems to be in whether an independent constitutional barrier, such as Congress’ naturalization power, prevents the state from granting the first; but what is that barrier in Dred Scott’s case?)
c. Therefore, no state can introduce a “new member” into the “political community created by the Constitution”

d. (This seems at odds w/ P&I Clause in Art. IV, which says that citizens of a State are entitled to privileges and immunities of “citizens in the several states.”  [I construe this to mean “citizens of any other state”].  But it makes sense on the synonymity of “citizen” and “people of the US” premise.  I just disagree w/ that premise).
4. Blacks and US Citizenship (Originalist Argument)
a. Blacks have long been inferiorly regarded

b. Recognition of Slave Trade and Fugitive Slave Clause in Constitution
c. Laws prohibiting interracial marriage

d. Declaration of Independence cannot be taken seriously (what a bogus argument, totally against tenor of his case)

e. Surrender of power of naturalization to Congress – otherwise, blacks, who were not part of national community originally, could be made such by state action

f. AoC P&I Clause used to say “free inhabitants.”  The change in Constitution to “citizens” makes it all the more clear that blacks not included, since “free inhabitants” could more plausibly have included them (though it didn’t, says Taney).

g. Therefore, Blacks were not members of the “political body” formed through the Constitution
5. Therefore, Dred Scott has no right to sue in US courts

ii. Constitutionality of Missouri Compromise

1. When US acquires new territories, it must give inhabitants same Bill of Rights protections enjoyed by citizens in states

2. Therefore, 5th Amendment applies in territories

3. 5th Amendment creates SDP – no unwarranted deprivations of life, liberty or property

4. An act of Congress which deprives a citizen of property just because he brought it to a new territory violates Due Process

5. Therefore, the Missouri Compromise (making Illinois free) is unconstitutional (totally glosses over difference between depriving something that can still count as property, and defining something as no longer capable of being property; at most, latter warrants just compensation under 5th Amendment; Curtis says this in dissent)

6. This holding is dicta, however; question could have been resolved under Strader v. Graham, saying that slaves governed by their status in states in which they reside (hence, MO)

d. Dissent (Curtis)

i. Ius Soli – If you’re born free in a country, you’re a citizen

ii. Naturalization argument irrelevant; laws relating to aliens can’t affect status of people born in the US

e. Notes

i. Decision undermines ability of states to grant rights to free blacks, but empowers states looking to restrict blacks

4. Fredrick Douglass, The Constitution of the U.S.: Is it pro or anti slavery?
a. Douglass is strict constructionist, textualist
i. This gives the Constitution longevity by freeing us of need to delve into the thoughts of dead men
ii. Framers did not intend for their debates (intentions) to be public
b. Additional canon: If a law is susceptible to 2 meanings, one innocent and the wicked, opt for innocent due to nature of law as liberty seeking
c. Argues that, facially, Constitution is not pro-slavery
i. Slaveholding provisions of constitution:
1. Art. 1, sec. 2, 8, 9
2. Art. IV, sec. 2
ii. 3/5’s Clause
1. Entails it is disability for slave states to have slaves by depriving them of 2/5 of their basis for representation
2. Constitution doesn’t forbid “colored” man from voting
iii. Continuance of slave trade for 20 years after constitution is ratified
Abolition of slave trade was meant to be the death of slavery
iv. “Fugitive Slave Provision”
1. Applied to those “bound by contract,” but slaves, as property, can’t be party to contracts
v. Insurrection Clause

1. The best way to end slave rebellions is for Congress, via the necessary & proper clause, eliminate the institution altogether
vi. Preamble: if Negroes are people, they are owed the rights for whose protection the Constitution was ordained and established
ii. Adoption of the Fourteenth Amendment

1. History of the Adoption: 
a. Reconstruction – Two phases 

i. Presidential reconstruction 1865-67

1. Johnson, from TN, had been put on Lincoln’s ticket to placate the South

2. Conferred amnesty & pardons and returned property to folks in states that pledged loyalty to union
3. Appointed governors with goals of reconstituting states in conventions

4. Unraveled quickly b/c of Black Codes
ii. Congressional reconstruction 1867-1875

1. Rad Republicans won in 1866 and Congress took control over reconstruction 

2. Divided south into 5 military districts and laid out certain steps they had to take to rejoin union (including ratification of 14A). 

3. Southern blacks were given active participation 

4. Really showed emergence of national state that had expanded power and authority to protect rights of individuals (contrary to more state-centered vision of power that had existed at Founding)
5. New national conception of citizenship under which everyone was treated equally. 

b. 13th Amendment, Black Codes, & Civil Rights Act of 1866

i. Prohibits “slavery” and “involuntary servitude” and gives Congress authority to enforce

ii. Amendment did not prevent Black Codes

iii. Congress passes Civil Rights Act, banning “discrimination in civil rights or immunities…on account of race, color, or previous condition of slavery,” and making all US-born persons citizens

1. Concerns over: (1) whether this granted political rights and (2) former slaves serving on juries and (3) interracial education

iv. Concern about Congress’ constitutional authority to pass Civil Rights Act under 13th, as well as Black Codes, led to 14th
2. 14th Amendment:
a. Section 1
i. 4 important provisions
1. Says everyone is a citizen – overrules Dred Scott 

2. Bars states from passing any laws that abridge the privileges and immunities of citizens of the United States 

3. No state can deny any person life, liberty, or property w/o due process of law – brings 5A to states. 

4. Nor deny any person equal protection of the laws.  

ii. Why the broad formulation?

1. Framers could not agree on what to protect and figured they’d address specific protections later

2. (Slaughterhouse Cases)
b. Section 3: Creates incentive to enfranchise black voters by saying that males over 21 not allowed to vote would not be counted towards representation (creates controversy with female abolitionists)

c. Section 5 – Gives Congress the power to enforce
3. Legality of the 14th Amendment
a. Republican majorities in 39th Congress, feared that (1) 14th Amendment could not pass with presence of southern reps and that legacy of Civil War would be limited to 13th, and that (2) newly expanded southern states would have greater representation without giving blacks the vote.

b. Therefore, exercised Art. I § 5 power to judge qualifications of members to kick out the southerners.  Amendment passes with 2/3 of limited Congress, and south required to ratify in order to gain readmission.
c. Was this legal?

d. Ackerman’s Theory: constitutional moments (No)
i. Johnson had opposed Congressional Reconstruction and 14A and claimed to be speaking for the people. 

ii. So during the 1866 election, Republicans took the constitutional issue to the people and campaigned on this. 

iii. They overwhelmingly won. So can really say The People chose this – even if it wasn’t according to “procedure.”  But more like a constitutional convention than an Article V amendment.
iv. Three main components to this argument: 

1. Non-formal, extralegal methods of change are legitimate under certain circumstances 

2. Separation of powers works as an engine of constitutional change (when branches highlight the issue for public)

3. National elections can play a role in testing people’s constitutional ideas  

e. Amar’s Theory: Guarantee of Republican Form of Government (Yes)
i. Since postwar southern governments denied blacks right to vote or otherwise participate, their governments were not republican and therefore were legitimately denied representation without reform

ii. Northern states did prevent blacks from voting, true, but proportionate difference is one of kind

iii. Women (falsely) believed to be virtually represented, but no one believed that blacks would be virtually represented
4. The Amendments: 
a. All reflect new understanding that States are threats to individual liberties (unlike Framers’ view that federal govt was biggest threat)

b. 13A – prohibits slavery and all involuntary servitude. Makes it clear that Congress has power to abolish slavery and to enforce it. 

c. 15A – prohibits any state from denying right to vote based on race. 

d. 14A – Congress passed this Amendment to safeguard its ability to pass legislation like the Civil Rights Act of 1866 which said there should be no discrimination against civil rights based on race.

e. Important to understand tripartite view of rights in this period: 

i. Political rights – right to vote, etc. 

ii. Social rights – right to education or integrated places 

iii. Civil rights – different from first two. Like right to K, right to sue, right to own property, etc. 
iii. Early Interpretation of the Fourteenth Amendment

1. The Slaughterhouse Cases, USSC, 1873:
a. Facts: New Orleans statute authorized company to construct slaughterhouse, and required butchers to work only there, w/ reasonable compensation for use of facilities, or not work at all.  Butchers challenge, claiming in particular that pursuing one’s livelihood is a privilege and protection from monopolistic interference an immunity of citizens of the United States
b. Issues: Does the statute violate either the 13th or 14th Amendments?
c. Holding (Miller): No; in particular, the privileges and immunities clause protects only limited rights.
i. 13th Amendment: Definitely not slavery here
ii. Privileges & Immunities
1. Confirms that Article IV’s P&I Clause doesn’t guarantee any substantive rights, but just protects against unequal treatment of out-of-staters
2. A construction of 14th’s P&I Clause that transferred to the feds protection of civil rights would make Court a “perpetual censor” upon state legislation, as well as (via Cl. 5) give Congress extreme power
3. Rather, the clause protects limited things such as right to peaceably assemble and petition for redress of grievances, writ of habeas corpus, right to use navigable waters, to use the seas 
iii. Due Process claim rejected on “this is warranted” SDP grounds
iv. EP claim rejected b/c meant to protect blacks
d. Field Dissent: Among privileges and immunities of US citizens are “fundamental rights, privileges, and immunities which belong to him as a free man and free citizen,” such as the liberty to acquire property and pursue happiness (this just confirms Miller’s worry, though; also, if this is what Courts are getting at when they talk about SDP under the 5th, why wouldn’t it also apply under the DP Clause of the 14th?  But if it does, then the P&I Clause and the 14th’s DP Clause are just redundant)
e. Notes
i. Problem with Miller opinion is that it verges on making the P&I Clause a dead letter (and it has been since this opinion, with attempts to revive it failing).  
ii. But why wouldn’t this clause apply to every right granted a person under federal law, be it Constitution or statute?  This would make somewhat more sense of the incorporation doctrine for the BoR.  Also, given that, under the 14th, every US citizen is a citizen of the state in which he resides, and that citizenship in a state entitles one to the privileges of citizenship in that state, then US citizenship would entitle one to the privileges of citizenship in the state he resides in.  That would give the feds a role in forcing states to enforce their own protections
iii. However, I would still resist efforts to impute “fundamental liberties” or “natural rights” to the “privileges & immunities of US citizens”
2. The Civil Rights Cases, USSC, 1883: 

a. Facts: CRA of 1875 prohibited racial discrimination in various type of private establishments open to the public (e.g., hotels)
b. Congress’s law that all races shall have the same accommodations and privileges in all public places is unconstitutional. 
c. Issue: Is the act constitutional under either the 13th or 14th Amendments?
d. Holding (Bradley): No; 13th Am. doesn’t apply and state action required for violation of 14th.
i. 13th Amendment – the law has nothing to do with slavery (narrow reading); 
ii. 14th Amendment
1. 14th Amendment secures rights and privileges against state laws and state proceedings affecting them, and Congress’ power here is corrective
2. But CRA is not corrective; makes no reference to state violations of 14th; rather, takes immediate action against private individuals or entities
e. Harlan Dissent
i. 13th Amendment should be construed to allow Congress to legislate against badges of slavery, of which discrimination targeted by CRA is an instance
ii. Public conveyances, though operated by private entities, are public
iii. Inns, under the old common law, are quasi-public places, and innkeeper has no right to discriminate on grounds other than safety
iv. Places of public amusement are established and maintained under direct license of law, and authority to establish them comes from the public
v. Harlan also supports the natural law/fundamental rights view of the P&I clause
f. Notes
i.  (Seems to me 13th and 14th clearly recognize a public/private distinction; 13th says “shall not exist,” implying universal prohibition, while 14th makes prohibition specific to states.  So this case is at least properly motivated in interpreting the 14th.  Question is whether the distinction can be made sense of.  That’s tough b/c of the “shield” cases.  Also, Harlan in dissent makes good points about extent to which private establishments require public authorization or partake of the public sphere.)
3. Shelly v. Kraemer, 1948
a. Judicial enforcement of a covenant not to sell land to blacks counts as state action.
b. If the court enforces covenant, then it would enforce discrimination and thus violate 14th.  
4. Deshaney v. Winnebago County, 1989

a. State Social Services’ failure to pull child out of abusive home, result of something like negligence or recklessness, not “state action” when boy severely injured by father
5. Strauder v. West Virginia, 1880:
a. Facts: Black man convicted of murder by jury selected w/ racial discrimination (statute said no blacks on juries).  Claims violation of 14th.
b. Holding: Court holds that no legislated racial discrimination permitted when selecting juries.  
i. Every citizen has right to a trial by a jury selected w/o racial discrimination.  
ii. States can put limits on who can be on a jury, but it can’t make those limits based on race.
iii. Saying blacks can’t be on jury reinforces stigma that blacks aren’t capable to serve, puts brand on them.
c. Dissent: 14th amendment is only for basic civil rights, not for political rights.  States should determine who gets political rights.  (women, children, etc. can’t be on juries and that’s ok).
d. Notes
i. Person under this holding can still end up w/ all white jury; issue is legislation
ii. The CRA 1866 and 15th amend (voting rights) point to the idea that the framers of the 14th amend didn’t intend jury service
b. Equal Protection II: From Plessy to Brown

i. Separate but Equal

1. Establishment of Separate but Equal:
a. Strauder sounds like full racial equality, but court later seems to support “negro inferiority” more than racial equality, but doesn’t overrule Strauder
b. Compromise of 1877: southern dems abandoned support for Tilden (who they claimed was elected Pres) and supported Hayes in exchange for the end of Reconstruction; as forces of Reconstruction waned, blacks lost almost all progress they’d made
2. Plessy v. Ferguson, 1896

a. Facts: LA statute required railroads carrying passengers in state to provide equal but separate accommodations for whites and blacks.  Plessy was octoroon and arrested for violating when he tried to sit in white car.  
b. Issues: Does the law violate the 13th and/or 14th Amendments?
c. Holding (Brown): No, neither one.  
i. 13th Amendment
1. Takes same position as Civil Rights Cases – narrow reading that confines amendment to chattel slavery
ii. 14th Amendment
1. SDP Property Deprivation
a. Plessy argued that statute deprived him of property b/c reputation of belonging to the dominant race is property
b. Court says (arguendo) no deprivation if he’s not white (and refuses later on to address issue of his race, since that’s matter for state law)
2. SDP Liberty Deprivation
a. Plessy argued that if this law was justified, so would laws requiring people of different hair colors to sit in different train compartments
b. Court says all exercises of police power must be reasonable, but since separation of races is established and traditional, it is not unreasonable
3. Equal Protection Denial
a. 14th (specifically EP Clause) meant to enforce the absolute equality of the races before the law.  
b. But laws permitting/requiring racial separation in public places do not necessarily imply inferiority.  Natural order is that social sphere is segregated.  This is beyond Court’s (or anyone’s) control.  
c. Thus, 14th wasn’t intended to abolish distinctions based upon race or to enforce social, rather than political, equality or a commingling of the 2 races upon terms unsatisfactory to either race.  
d. Plessy argued that law stamped blacks with badge of inferiority.  Court says that’s not because of the law itself, but because blacks interpret it like this.
e. Plessy argued that equality cannot be assured except by enforced racial commingling.  Court says it is not law’s job to create social equality, abolish racial instincts or distinctions based on physical differences.
d. Harlan Dissent: “our constitution is colorblind”
i. 13th and 14th amends intended to prevent the imposition of burdens or disabilities that constitute badges of slavery or servitude.  
ii. Says this law expresses idea that blacks are inferior and that law should abolish all racial distinctions (distinctions demean people, reinforce discrimination [willing to look outside letter of the law to overall context], and prohibit long term goal of the two races living peacefully together).
e. Notes
i. Court holds unconstitutional part of law that exempts railway company and officers from liability for mis-assignment.  LA cannot prevent a citizen from vindicating a property interest.
ii. (I think Plessy exemplifies both the anti-subordination and antii-classification approaches to EP Clause.  
1. It denies subordination, saying that both of the races want things this way and that any feeling of inferiority is artificial.
2. But it also gives additional arguments.  Notion here that the differential treatment is justified because the differences alleged to justify the segregation are part of natural order.  This seems to suggest that, irrespective of subordination, classification justified if based on natural order.
iii. Harlan in US v. Wong Kim Ark vigorously objected to holding that US-born Chinese are citizens under 14th (on culture grounds).  And in Pace v. Alabama he upholds law against interracial marriage.  Perhaps he felt this law directed against both races in way not true in Plessy.
3. Post-Plessy Cases
a. McKay v. Atkinson: Court said segregated RRs had to provide dining and sleeping cars for blacks even if there weren’t very many black customers; must be substantially equal
b. Buchanan v. Warley: Court struck down on DP grounds statute that prohibited blacks from occupying houses on block that was majority white; and vice versa.  Distinguishes Plessy b/c there was functionally no meaningful alternative (uniqueness of real property)
ii. Brown v. Board of Education

1. Background to Brown:
a. Several underlying forces made Brown a realistic judicial possibility in 1954 
i. WWII – black contributions, inconsistencies w/domestic reality
ii. Ideological revulsion against Nazi fascism
iii. Cold War concern (see Gunnar Myrdal, D. Bell’s interest convergence thesis)
iv. Growing economic and political empowerment of Northern blacks, esp after the war
v. Increasing economic and social integration of the nation
vi. Truman’s decision to desegregate armed forces over JCS opposition
b. Missouri ex rel. Gaines v. Canada, 1938
i. Court holds state is responsible for ensuring equal access to what it provides
ii. Equal protection right is an individual one; thus, even if there is only one qualified black student, equal facilities must be provided
c. Sipuel v. University of Oklahoma Board of Regents, 1948

i. Court at first held that black petitioner had constitutional right to an equal education and could not be denied entrance to a state law school solely b/c of race; when, on remand, a trial court gave state option of establishing separate black law school, Court then (in Fisher v. Hurst) refused to order state to desegregate the law school
ii. Afterwards, NAACP shifts from equalization to integration strategy
d. Sweatt v. Painter, 1950

i. Court holds that hastily established black law school did not and could not provide education equal to UT Law School’s, due to both measurable qualities (e.g., law review) and immeasurable ones (prestige)
ii. Diversity rationale: black students can’t be isolated from future lawyers w/whom they will interact
e. McLaurin v. Oklahoma State Regents, 1950

i. Court holds that black student admitted to grad program could not be made to sit in separate sections of classroom, library, and caf; restrictions impair ability to study, engage in discussions, learn
2. Brown v. Board of Education, 1954: 
a. Facts: Minors in several states seeking admission to community pub schools
b. Issue: Does segregation in public education violate the EP Clause?
c. Holding: Yes; 
i. Original Intent
1. Court finds circumstances surrounding adoption of 14th inconclusive b/c people on both sides
2. Also, public education then of far less importance than today
ii. Separate is inherently unequal
1. Studies shoe “tangible” factors – buildings, curricula, qualifications of teachers, etc. – equalized; therefore, decision to overturn But intangible considerations also matter (see Sweatt, McLaurin)
2. Public education much more important now than in 1868 or at time of Plessy (1896)
3. Segregation generates a feeling of inferiority that may affect the hearts and minds of kids in a way unlikely to ever be undone.  Social science studies confirm this.
4. Therefore, separate educational facilities inherently unequal
d. Brown’s Famous Footnote:
i. How much court should rely on psychological studies?
ii. Study in footnotes found that black kids were more likely to choose white doll – concludes that even at a young age, kids are internalizing stigma resulting from segregation
iii. Court here is declaring the history of the 14th amend inconclusive and thus turning to social science evidence
iv. Charles Black thinks these studies not supposed to do as much work in the studies as commonly assumed
e. Interpretive modalities in Brown
i. Originalist: Framers’ understandings of 14th are too sparse/mixed on the issue 
ii. Ethical: Changed circumstances render history inadequate to tell us how the relevant text and principles should apply to today’s situation
iii. Doctrinal: Intervening judicial precedents like Sweatt v. Painter and McLaurin v. Oklahoma State Regents have undermined the application of Plessy in the context of public education
f. Note: Plessy saw the differences as inherent/natural and existing independently of the law. Brown understood that the blacks were lagging behind b/c of the law and segregation.
3. Charles Black, the Lawfulness of the Segregation Decisions:

a. One Style of Argument:
i. EP Clause should be read to require that blacks not be significantly disadvantaged by state laws; 
ii. But segregation is a massive intentional disadvantaging of blacks by state laws
iii. Therefore segregation violates EP
b. Another Style of Argument (not necessarily inconsistent with first)
i. EP Clause requires equality “unless a fairly tenable reason exists for inequality”
ii. But EPC should be read to require that being black is not a good enough reason for denying equal protection of the laws, however reasonable that seems to some; and segregation is (1) a denial of equal protection (2) premised on the race of blacks. (Why is segregation a denial of equal protection?  Because it classifies racially, or b/c it classifies racially in a manner that adversely affects blacks?)
iii. (or) But, the purpose/effect of segregation (which is an instance of inequality) is to massively disadvantage blacks (separate facilities are almost always never really equal, which evidences a stigmatizing/subordinating intention by whites and to blacks), and that is not a good reason for inequality
iv. Therefore, segregation violates EP
4. Bolling v. Sharpe, 1954:   
a. Court strikes down segregation in DC Schools.  
b. Since 14th amend applies only to states, Court had to use 5th’s DP clause.  
c. EP and DP are not the same, but Court recognized here that discrimination is so unjustifiable that it violates DP.  Segregation in public education is not reasonably related to any proper gov’t objective, and thus is arbitrarily deprives children of their liberty in violation of DP clause.
d. Effectively reads EP Clause into 5th Amendment (reverse incorporation)
5. Brown’s Legacy

a. Conventional understanding: helped cause social and cultural revolution in US by inspiring blacks with notion that the Court was on their side, and pricking the conscience of Northern whites
b. Revisionist understanding (Klarman)
i. Brown’s impact has to be viewed in light of fact that no significant integration occurred for a decade, when the political branches joined the effort with the CRAs (less than 1% of black students attended schools with whites)
ii. Brown was part of a larger movement that made racial change inevitable (see background to Brown above)
iii. What Brown did do was radicalize Southern moderates, creating opportunities for Civil Rights leaders to instigate violence that is then televised.  This galvanized the country in favor of Civil Rights, leading to CRAs of ’64 and ‘65
c. View of Court’s role in bringing about social change
i. Limited; doesn’t so much bring it about as reflects it
ii. In some cases Court can spur opposition (Roe)
iii. Post-Brown School Desegregation

1. Brown I concluded by setting the cases for re-argument on the question of appropriate relief.  Brown II addressed this.
2. Brown II, 1955: 
a. Court required Δ’s to make a “prompt and reasonable start” toward full compliance w/ Brown I ruling.  It orders them to “admit [the π’s] to public schools on a racially nondiscriminatory basis with all deliberate speed” 
b. Notes:
i. Recognizes importance of local realities – that there may be obstacles at first to immediate compliance with Brown I.  Therefore, gives responsibility to school districts, with oversight to federal courts.  South considers this a victory, b/c they get to direct the process and defy the order.
ii. In direct defiance, many southern states enacted statutes mandating segregation, but they were mostly struck down in lower courts
iii. Nonetheless, large numbers of schools remained (at least as a factual matter) segregated, and Court mostly stays out of it.
iv. Cooper v. Aaron (1958) is an exception.  Court ordered Little Rock, AR to proceed w/ school desegregation in the face of state-inspired opposition, violence and disorder.  Eisenhower sent in the nat’l guard to assure the result.
v. (It is noteworthy that the order in Brown II is not, or at least not obviously, to affirmatively integrate – i.e., to assure that schools become integrated.  It is, rather, to admit on a racially nondiscriminatory basis.  Given this alone, it’s not clear why freedom-of-choice plans would be unconstitutional.  This makes me think that Green is an expansion on Brown II.)
vi. (The Brown cases raise two questions for me: (1) Is the EP Clause to be interpreted as anti-classification, anti-subordination, or perhaps both?  On anti-C alone, it’s not clear why Green could have been rightly decided.  On anti-S alone, it’s an open question, depending upon (2) What state scienter is required for a violation of the EP Clause?  If intent/purpose, then Green is still on shaky ground, since it’s not clear that freedom-of-choice plans evince a purpose to subordinate blacks.  But if strict liab./effect, then it makes more sense, since, as Brown I told us, segregated schools disadvantage blacks, and there is surely a causal relationship btw the freedom-of-choice legal regime and continuing segregation.  Note also that this scienter issue could still arise on the anti-C theory, if you wanted to say that a nominally non-classificatory law was a guise for classification.)
3. Strategies of “massive resistance”

a. Pupil Placement (50’s-60’s): Students initially assigned to schools maintained for their race; school districts then directed to assign pupils to schools based on individualized assessments of “nonracial” factors; created huge delay
b. Assignment Based on Residence (1960’s): unitary zoning was not common and where adopted it was implemented on a grade-a-year basis and w/ a provision that pupils could transfer from any school in which their race was in the minority to one in which they would be in the majority.
c. Freedom of choice: Each child could opt to attend either a formerly white or black school.  Plan required each pupil to choose each year, no automatic assignment.  Dist was required to furnish transportation to the nearest school of the pupil’s opposite race.  White students rarely choose to attend black identified schools and black students were reluctant to attend white identified schools b/c f harassment and violent retaliation from whites
4. Civil Rights Act 1964
a. Act prohibits segregation and discrimination in public accommodation , prohibits the recipients of federal funds from discriminating, and gives Dept of Health and Welfare the power of enforcement
b. Court sees that Congress has intervened and begins to grow weary of the state and local gov’ts dragging their feet.  Decides to take on more cases
5. Green v. New Kent County School Board, 1968: 
a. Facts: In 1965, 11 years after Brown I and 10 after Brown II, VA County school board ended state-imposed segregation and created freedom-of-choice plan.  In three years since, no white children chose to attend formerly all-black school, and 85% of black children still attended that school.
b. Issue: Can freedom-of-choice plans be unconstitutional under the EP Clause/Brown I and II?
c. Holding (Brennan): Yes; depending on the facts, if freedom-of-choice is abjectly failing to bring about integration, it is unconstitutional.
i. Brown II required the abolition of the system of segregation “and its effects.” (this quote comes from a passage the Court cites)
ii. (Therefore,) Brown II requires integration, or “the transition to a unitary, nonracial system of public education.” (Here I’m consciously being charitable to the Court.  I take the Court to construe Brown I and II to require school districts to (1) admit on a racially non-discriminatory basis, and (2) eliminate the effects of their having failed to do so.  Since an effect of legally required school segregation may be its perpetuation once schools have stopped requiring it, then Brown may require a school affirmatively to integrate schools.  It’s in this context that the Court’s saying that the district’s failure to integrate for 11 years after Brown “can only have compounded the harm” of required segregation).
iii. Therefore, Brown II requires school boards to take whatever steps might be necessary to convert to such a system, eliminating racial discrimination “root and branch.” Therefore, desegregation using freedom-of-choice is not an end in itself.
iv. Since the freedom-of-choice plan in Kent County has clearly failed to bring about integration, it is unconstitutional.  The Board must be required to come up with a new plan that promises realistically to convert to an integrated system. 
d. Notes
i. Is unitary system what Brown and Brown II requires?
1. If you accept an anti-subordination with strict liability position, then the extent to which past mandated segregation perpetuates factual segregation can be unconstitutional inasmuch as (1) the legal regime has caused it and (2) it disadvantages blacks.  In fact, since both of these conditions can exist even without past mandated segregation, it seems like the 14th Amendment could apply in a place that never mandated segregation.
2. But if you go with any sort of anti-classification rationale, or anti-subordination with an intent requirement, then it’s at least less clear that Brown requires a unitary system.  
6. Swann v. Charlotte-Mecklenburg Board of Ed., 1971:
a. Facts: Court-approved plan had resulted in half of black students attending formerly white schools, and half in virtually all black schools.  District court ordered new plan that (1) redrew school districts to improve racial balance and (2) ordered busing of black students in first four grades to outer-city schools, and of white fifth and sixth grades to inner-city schools.
b. Issue: Is the District Court’s plan a valid exercise of authority under Brown II/Green?
c. Holding (Burger): Yes.
i. Past mandated segregation and failure of Board to achieve integration justifies use of “broad and flexible powers” to remedy.  But a constitutional violation IS required.  (Of course, just what counts as a “constitutional violation” is the rub.)
ii. Justified Four Elements of DC’s Plan
1. Limited use of racial goals in remedial orders; however, integration does not require mirror reflection between racial composition of schools and wider community
2. Retention of some one-race schools, depending on overall circumstances
3. Racially based pupil reassignments
4. Busing as a judicial remedy
iii. “Sunset Provision”
1. Once integration has been achieved, then, henceforth, absent any showing that a state agent has deliberately attempted to fix or alter demographic patterns to affect racial composition of schools, district court intervention not necessary
7. Keyes v. School District No. 1, Denver, Colorado, 1973: 
a. Facts: Denver school system was highly segregated.  But it had never been mandatorily segregated. π’s claimed that schools de jure segregated as result of Board’s race-conscious manipulation of attendance zones and selection of school sites. District Court found that Board had engaged in such practices only with regard to outlying community, Park Hill, but found no evidence of discrimination with regard to segregated inner-city schools.
b. Issues:
i. Does a Brown II/Green violation require past mandated segregation?
ii. If not, what must a π show to prove it?  Must it be proved with regard to every portion of a school board’s zone?  If not, what result?
c. Holding (Brennan): No, π may show that segregation results from state action intended to achieve segregation in a meaningful portion of a school system short of mandated segregation itself. In such a case, burden shifts to state to rebut.
i. In the absence of any past or present mandated segregation, π bears burden to show that segregation is de jure, i.e., that it results from intentional state action
ii. A finding of intentionally segregative action in a meaningful portion of a school system creates a presumption that segregation in other portions is also intentional.  It shifts the burden to the state to show that segregation in the other portions is not intentional. 
d. Rehnquist Dissent
i. Green was an unwarranted extension of Brown.  The latter required only that schools admit on a racially nondiscriminatory basis, not that they achieve integration.
ii. Moreover, at least Green involved a school system that had mandated discrimination for years, even after Brown.  Not true here.
e. Powell Dissent/Concurrence
i. Agrees with Rehnquist that Green expanded Brown.  But this is probably not dispositive for him on stare decisis grounds.
ii. De Jure/De Facto distinction
1. Facts necessary to establish Court’s de jure discrimination create problems of proof
2. The Court’s de jure/de fact distinction made sense in context of past mandated segregation, but on a national level, the causes of segregated schools are “segregated residential and migratory patterns” whose impacts on school racial compositions school authorities have often perpetuated and rarely ameliorated
3. Therefore, the existence to a substantial degree of segregated schools within a school district should create a prima facie case that the state is sufficiently responsible to warrant imposing upon them a burden to demonstrate that they are “nevertheless operating a genuinely integrated school system”
iii. Busing
1. Constitutionally requiring busing can divert resources from schools’ main goal of educating pupils well
2. Thus, EP Clause should not be construed to require widespread busing for integration purposes
f. Notes
i. Powell wanted north to have to abide by same standards as south.  He also didn’t like busing (making the north bus made busing untenable b/c north didn’t like doing it)
ii. (Brennan claims the scienter requirement is purpose.  But I think this claim is at odds with Green, where there was no longer a purpose to discriminate, and the responsibility for the effects of segregation only resulted from accepting a strict liability standard.  Unless you assume some independent principle that the state has to remedy the invidious effects of all constitutional violations it commits, but I don’t see where that comes from, and it’s certainly not what Brown or Brown II said.  In any event, it’s for this reason that I think Powell’s strict liability concurrence is more consistent with Green.)
iii. (For Powell, does the state meet its burden by proving that it isn’t the cause of segregation in a district, or that the district isn’t segregated?  Seems the latter by his language.)
8. Milliken v. Bradley, 1974: 
a. Facts: District court found de jure segregation in Detroit and entered decree that included 53 surrounding suburban districts.  There was no substantial evidence of race-dependent action designed to segregate urban blacks from suburban whites.
b. Holding (Burger)
i. Scope of the remedy is determined by the nature and extent of the constitutional violation.
ii. Therefore, inter-district segregation remedies are not allowed unless there is an inter-district segregation violation.  
iii. Therefore, not permissible to impose on non-Detroit districts remedies for Detroit’s constitutional violations.
c. Marshall Dissent
i. The state as a whole is responsible for the segregated state of its education by its role in permitting state’s residential patterns
d. Notes
i. In Milliken II, Court approves, inter alia, magnet schools as means of attempting to integrate Detroit.  Remedies for segregation not limited to pupil reassignment.  
9. Missouri v. Jenkins, 1995
a. Facts: After years of litigation, district court in 1985 ordered Kansas to institute “magnet plan” providing for establishment of magnet schools in Kansas City Missouri School District (KCMSD).  Goal was, in part, to attract white students from out of state back into public schools.
b. Issue:
c. Holding (Rehnquist)
i. No interdistrict remedy without an interdistrict violation (Milliken I)
ii. A remedy intended to effect interdistrict consequences is an interdistrict remedy.  (or) it is an attempt to accomplish indirectly what it cannot do directly.  It is therefore not permissible.
iii. District court should only have focused on a remedy within KCMSD
d. Dissent (Souter)
i. Milliken I held that remedial measures ordered on districts not in violation were unconstitutional.  But it didn’t hold that any remedy that attempts to take into account interdistrict conditions is an interdistrict remedy.
e. Notes
i. Courts have exited de-segregation business
1. Some courts had become ridiculous in their intervention and involvement
2. Federal gov’t had been running schools for too long – time to turn them back to local control
ii. (Souter seems right, and majority’s opinion seems at odds with the logic that’s applied in Commerce Clause cases, where Congress can try to accomplish both indirectly and non-coercively what it cannot do directly or coercively.)
c. Equal Protection III: Strict Scrutiny and Race
i. Setting the Stage: Rational Basis Review

1. U.S. v. Carolene Products, 1941

a. Facts: D shipped “Milnut” (milk additive) in violation of statute.
b. Issue: Does the statute violate either the 5th Amendment’s DPC or Equal Protection?
c. Holding: No and no.  Review is extremely deferential (but…FN 4)
i. Equal Protection
1. Δ: Statute’s prohibition hasn’t been extended to vegetable fats or oils are substituted for butter fat
2. But the 5th Amendment contains no Equal Protection Clause 
3. Even EPC of 14th does not permits legislatures to prohibit only one among many evils
ii. Due Process
1. Affirmative Evidence demonstrates rational basis
a. Congress provided much evidence in favor of prohibiting products containing “milnut”
b. Whether FDA labeling requirements or complete prohibition is necessary to solve the problem is not for Court to decide
2. BUT, there is presumption of constitutionality (rational basis)
a. Commercial legislation is presumed constitutional unless (1) facts adduced or (2) facts generally known establish that it has no rational basis
b. Rational basis may be disproved by showing (1) that facts on which statute based no longer exist or (2) that the rationale does not apply to the regulated object and that administrative simplicity doesn’t justify its inclusion
d. Notes
i. Interest group pluralism – policy should be determined by what majority wants (assumes that democratic process is basically fair and that people aggrieved by unjust laws can employ the political process to repeal them)
2. Carolene Products Footnote 4: 
a. Three bases of heightened review
i. Enforcement of specific constitutional prohibitions (e.g., Bill of Rights)
1. (but the Contracts Clause is specific, so how to square Blaisdell?)
ii. Protection against legislation that restricts the political processes that can ordinarily be expected to effect the repeal of bad legislation
iii. Protection of discrete and insular minorities from legislation that results from a restricted/defunct political process
b. Notes
i. Court trying to warn Congress re certain types of legislation; claiming a role for itself in policing certain things
ii. Court here probably thinking about blacks, Weimar Germany
3. Ackerman, Beyond Carolene Products

a. Thesis: Ceteris paribus, discreteness and insularity will normally be a source of enormous bargaining advantage in American group politics
b. Insular vs. Diffuse
i. Insular: Geographical or sociological cohesiveness
ii. Diffuse: distributed evenly
c. Discrete vs. Anonymous
i. Discrete: Members marked out easily identifiable ways
ii. Anonymous: Able to hide, exit difficult situations
d. Insularity is an advantage
i. Greater importance of identification with group
ii. Capacity to inflict costs for free-riding
iii. Lower costs of effective political action
iv. Greater influence on political leaders
e. Discreteness is not a political liability
i. Discrete individuals cannot hide their identity; no easy exit
f. Thus, anonymous and diffuse minorities deserve judicial protection
i. E.g., the poor, homosexuals
ii. Strict Scrutiny and the Problem of Race

1. Korematsu v. U.S., 1944: 
a. Facts: Feb 1942 EO directs War Dep’t to (1) prescribe military areas from which persons are to be excluded and (2) regulate continued presence there.  Regulations were applied to Japanese, Germans, Italians.  March ‘42 statute criminalizes violation of such regulations.  Curfew ordered for Japanese Americans.  May ’42 military order requires relocation of Japanese Americans.  Korematsu, native-born, challenges.
b. Issue: Does the order violate the Constitution (DP or EP)?
c. Holding: No, it was justified by military necessity.
i. Laws adverse to rights of a single racial group are subject to heightened scrutiny; racial antagonism will invalidate.
ii. Curfew order upheld in Hirabayashi on military necessity.
iii. Pursuant to Congressional authorization, military judged that exclusion of whole group, w/o separation of loyal from disloyal, necessity to protect against espionage.  
iv. Therefore, the order was constitutional.
d. Frankfurter Concurrence: gov’t war power: “power to wage war successfully”
e. Murphy Dissent
i. Pleas for military necessity as justification for deprivation of constitutional rights must be “reasonably related to a public danger that is so immediate, imminent, and impending as not to admit of delay and not to permit intervention of ordinary constitutional processes to alleviate the danger
ii. The order represents a deprivation of EP and DP under 5th
iii. The justification offered is racially grounded, based on group guilt
iv. Therefore, the order was unconstitutional
f. Jackson dissent:
i. Military necessity is not a valid basis for constitutionality of an act
ii. Military decisions are not susceptible of judicial appraisal
iii. Constitutionalizing military necessity has bad precedential effect (see Hirabayashi)
iv. Therefore, Court cannot be made to enforce orders that violate constitutional rights on basis of military necessity
g. Notes: 
i. Order seems both underinclusive (Germans & Italians) and overinclusive (not all Japanese disloyal)
ii. How do we judge legitimacy of ends proffered here, irrespective of means?
2. Loving v. Virginia, 1967: 
a. Background
i. At first, Court didn’t apply Brown rationale to anti-miscegenation statutes, fearing further kindling of Southern backlash to Brown
1. Naim v. Naim (1956): Court dismissed appeal of VA Sup Ct’s upholding of miscegenation law as improvidently granted, leaving the status quo in place
ii. By 1964, political situation changed (CRA 1964, Johnson elected)
1. McGlaughlin v. FL, 1964:

a. Court invalidated a statute that punished interracial cohabitation more severely than cohabitation by persons of the same race.  Repudiated Pace v. AL, 1883
b. Court says equal application of race-based law insufficient for constitutionality under EPC; Court must inquire whether racial classification is “arbitrary or invidious”
b. Facts: Lovings married in DC and returned to VA.  Arrested and challenged statute.
c. Issue: Does the anti-miscegenation violate the EPC or DPC of 14th?
Holding: Yes
i. Responses to Virginia Objections
1. That the EPC (1) does not require an anti-classification rationale (2) requires only an equal application rationale, and (3) was not understood to prohibit miscegenation, due to original understanding of Framers
a. Court says the historical sources insufficient to solve the problem, and that the “equal application” rationale has anyway been rejected in McLaughlin
2. That (1) the EPC requires a rational basis for racial classifications that equally apply, and that (2) belief in harmfulness of miscegenation is rational basis, and indeterminacy of scientific evidence requires deference to state
a. Court says that (1) equal application theory is false and (2) strict scrutiny required for statutes that make racial classifications
ii. Equal Protection
1. Anti-classification 
a. Statutes involving racial classifications receive strict scrutiny, regardless of equal application 
i. That is, statute must be necessary to the accomplishment of a permissible state objective
ii. Poorly fitting means are strong evidence of invidious discrimination
b. VA does not prohibit intermarriage between non-whites of different races
c. Therefore, there is no legitimate purpose here; only invidious discrimination
d. Therefore, the statute is unconstitutional
2. Anti-subordination
a. The statute is a measure designed to maintain White Supremacy
b. Therefore, the statute is unconstitutional
c. (The book thinks this is evidence of the continuing currency of the anti-subordination rationale; I think it’s pretty slim evidence – it’s one line!)
iii. Due Process
1. Freedom to marry is one of the vital personal rights essential to the orderly pursuit of happiness; it fundamental to existence and survival
2. DP requires that freedom of choice to marry  not be restricted by invidious racial classifications
3. Therefore, the statute is unconstitutional
d. Notes
i. Anti-classification vs. anti-subordination
1. Loving marks a shift to anti-classification
2. Anti-classification
a. prohibits classifications that are invidious/arbitrary
b. looks to whether statute or other gov’t action involves a facial classification (or is covertly intended to classify)
3. Anti-subordination
a. prohibits gov’t action that helps sustain or reinforce unjust forms of social hierarchy or social subordination
b. looks to impact of state action in fostering or reproducing an unjust social structure
c. goal: combat unjust forms of social stratification
ii. Strict Scrutiny
1. Loving said “permissible state objective” and “necessary to the accomplishment of”
2. Later cases said narrowly tailored to the accomplishment/furthering of a compelling state interest
a. Rationale: Narrow-tailoring gives states a little more freedom; but compensation comes from the “compelling state interest” component
3. Strict scrutiny is meant to “smoke out” bias
3. Why do we have a problem with racial discrimination?
a. History: races have been subordinated and vestiges persist
b. Immutability: we don’t want government to impose burdens on people for things they can’t control; is an assault on autonomy
c. Discreteness: race is easily identified and targeted
d. Arbitrariness: classification is somewhat arbitrary and picks out considerations irrelevant to a person’s abilities, character, etc.
e. Minority status of some racial groups
4. What is race?
a. Hernandez v. TX, 1954:
i. A Mexican American had not been on a jury for more than 25 years in this TX county.  
ii. Court held that the 14th Amendment EPC extends to other racial groups, such as Mexican Americans in this case.  
iii. Hernandez v. NY, 1991: 
iv. Facts: π argues that prosecutor used preemptory challenges to specifically exclude Latinos from his jury. But prosecutor claimed it was b/c he feared they would have difficulty understanding the trial or jury instructions b/c they were bilingual. 

v. Holding: Court rejected π’s claim. No EP violation.
1. Court claimed it would have been different if prosecutor was excluding them just b/c he didn’t want Spanish speaking jurors. In this case, he gave a reasonable explanation. 

vi. Kennedy Concurrence: This case covered by Washington v. Davis. Disproportionate impact does not turn into per se violation of EPC. 

vii. O’Connor Concurrence: “No matter how closely tied or significantly correlated to race the explanation for a preemptory strike may be, the strike does not implicate the EPC unless it is based on race.” 

viii. Notes

1. Case seems to suggest that it is okay to use proxies for race as long as legislature can come up w/ valid reason. 

iii. Discriminatory Intent v. Discriminatory Effects

1. Types of Race-Dependent Decisions
a. Discriminatory Administration of an Otherwise “Neutral” Statute
i. Laws that do not racially classify may nonetheless be administered in a race-dependent manner
ii. Yick Wo v. Hopkins, 1886:
1. San Fran Board did not grant laundry licenses to any Chinese applicants, but granted them to all but one white applicants
2. Court holds that facts establish racially discriminatory application of neutral statute
b. Race Dependent Decision to Adopt a Nonracially Specific Regulation or Law
i. Laws that do not racially classify and are administered w/o regard to race may nonetheless be adopted for race-dependent reasons
1. Ho Ah Kow v. Nunan, 1879
a. San Fran ordinance required that every male imprisoned have hair cut off
b. Court holds that facts established its sole aim was to adversely impact Chinese
2. Gomillion v. Lightfoot, 1960
a. AL legislature changed the boundaries of city of Tuskegee to remove all but a handful of black voters but none of the white voters from the city limits
b. Court holds that facts showed legislature was solely concerned w/ segregating white and black voters.
3. Griffin v. Prince Edward County School Board, 1964:
a. School board closed down school system after court ordered desegregation
b. Court reopened it.
c. Transferred De Jure Segregation
i. Law that does not itself take race into account may disproportionately disadvantage a racial minority as a result of causally related de jure discrimination
1. Gaston County v. U.S., 1969
a. Voting Rights Act of 1965 prohibited state or local gov’t’s from using a test for the purpose or w/ the effect of denying or abridging the right to vote on account of race or color
b. Court holds that county not permitted to use a voting literacy test that disproportionately disfranchised blacks (blacks eligible to vote had been educated in segregated and inferior schools)
2. Disparate Impact: Yes for Title VII, No for 14th Amendment
a. Griggs v. Duke Power, 1971
i. Facts: Title VII of CRA ’64 prohibited practices, procedures, or tests that, however neutrally or innocently, operated to “freeze” status quo of prior discriminatory employment practices.  Duke required high school diplomas and passage of IQ tests
ii. Issue: Do Duke’s requirements violate the Civil Rights Act?
iii. Holding: Yes; the practices operate to exclude blacks and were not shown to be related to job performance
1. Employment practices that operate to exclude blacks and not shown to be related to job performance are prohibited
2. Requirements were adopted without real study of their relationship to performance
3. Record did not show that passage of these were related to promotion ability
4. Intent to discriminate not required under the act
5. Therefore, the requirements violated the Civil Rights Act
b. Washington v. Davis, 1976
i. Facts: Two blacks’ applications to become DC police officers were rejected b/c of failure on written personnel test developed and used by Civil Service Commission.  Challenged under 5th Amendment. (Title VII did not yet apply to municipal employees).
ii. Issue: Does a law/reg that disparately impacts minority violate the EPC for that reason?
iii. Holding: No; EP violation requires intent to discriminate.
1. Positive Precedent
a. Strauder, Keyes, and Jefferson v. Hackney establish that the invidious quality of a law claimed to be racially discriminatory must be traced to a discriminatory purpose.
b. However, disparate impact may be relevant to establishing purpose (see Yick Wo); shifts burden to the state
2. Negative Precedent
a. Palmer and Wright can be construed to favor disparate impact theory, but need not be.  Court disagrees with them to the extent they support the theory.
3. The test clearly has purpose of furthering government’s interest in qualified people
4. Other considerations
a. Title VII is an avenue for accomplishing what π’s want here
b. Disparate impact theory would upset much legislation
iv. Notes
1. Alternative holding would have required Δ’s showing business necessity, as in Griggs
c. Personnel Administrator of MA v. Feeney, 1979:
i. MA law provided civil service preference for veterans; preference effectively excluded most women from the upper levels of civil service employment b/c they had been excluded from most positions in Armed Forces.  Legislators could have foreseen this.  π says this establishes intent
ii. Court upholds the law; discriminatory purpose requires “because of, not in spite of”
3. The Intent Standard
a. Academic Commentary
i. Krieger: Davis/Feeney framework for proving discriminatory purpose does not take account of scientific theories of human cognition
1. Cognitive categorization and info processing can result in stereotyping and other forms of biased judgment previously attributed to motivational processes
ii. Lawrence: courts should use cultural meaning of social practices as proxy for unconscious racism
1. Gov’t violates the EPC when it sends a message of cultural inferiority to racial minorities (O’Connor says the same thing about gov’t actions endorsing religion or non-religion under Establishment Caluse)
b. Legal Standard - Village of Arlington Heights, 1977

i. Facts: City refused to rezone 15-acre parcel from single to multi-family; MHDC plan had been to build low and moderate income housing there
ii. Issue: Does the refusal violate EP by betraying an intent to racially discriminate?
iii. Holding: No; π’s must show that intent to discriminate was a motivating factor in legislature’s decision, and no evidence of legislature’s racial animus
1. Factors for discerning racially motivated actions:
a. Disparate impact, esp. if unexplainable other than by race
b. Social conflict/history of conflict (evidence of past discrimination)
c. Specific sequence of events leading up to challenged decision

d. Departures from normal procedural sequence
e. Decisions inconsistent with past decisions under similar circumstances
f. Legislative or administrative hstory, esp contemporary statements
2. Proof of racial motivation shifts burden to Δ to showing that same decision would have occurred w/o racial motivation
3. Court finds no evidence of racial motivation
4. Notes
a. Intent is somewhat inscrutable; effects you can genuinely see
b. For institutional reasons, Court does not want to be overly engaged in oversight here
c. Court has now gotten out of this business, and made ending of racial inequality largely a social concern
iv. Affirmative Action I
1. Affirmative Action: race conscious policy designed to increase minority representation where underrepresented
2. AA cases continue movement from anti-subordination to anti-classification
3. Process Theory Approach to AA: Carolene Products
a. If majority passes law that disadvantages itself for benefit of racial minority, then it’s ok
b. Footnote 4: not about minorities in general, only about protecting minorities when they are disadvantaged in political process (so it wouldn’t apply in Croson case b/c blacks were majority and therefore not hurt in political process)
4. Regents of UC v. Bakke, 1978: 
a. Facts: UC Davis Med reserved 16 out of 100 seats reserved for economically or educationally disadvantaged students of variety of racial minorities.  Bakke denied admission, partly to students with worse scores.  Bakke challenges under EPC.
b. Issue: Does UC Davis’ plan violate the EPC?
c. Holding (Plurality): Yes
i. Standard of Review
1. Right to equal protection is individual and applies to all with equal strength
2. US is a nation of minorities; there are not constitutionally favored and disfavored ones
3. There is inequity in forcing someone to bear burden to redress grievances not their making
4. Therefore, all racial classifications in law require proof that the law is narrowly tailored to serve a compelling governmental interest
ii. Compelling Interest
1. Societal Discrimination
a. State’s interest in eliminating racial discrimination is remedial; requires proof of constitutional or statutory violations
b. But no finding of such violations (and Board not the right body to do so anyway)
c. Therefore, no compelling interest in countering racial discrimination per se
2. Diversity
a. State (university) has right of academic freedom, and thus of selecting the student body it thinks will best serve that freedom/exchange of ideas
b. Cites Sweatt v. Painter
c. Therefore, attainment of a diverse student body is a compelling interest
iii. “Narrowly Tailored” and Quotas
1. Harvard program showed that quotas not necessary to achieve racial diversity, and that a points system could do it (by considering many forms of diversity)
2. Therefore, Davis’ program not narrowly tailored
d. Brennan Dissent: 
i. Strict Scrutiny 
1. Inappropriate, because whites lacked “traditional indicia of suspectness – saddled with disabilities, subject to historically unequal treatment
ii. Intermediate Scrutiny
1. Some degree of scrutiny necessary to protect against harmful paternalism, to protect “the most discrete and insular of whites”
2. Therefore, racial classifications designed to further remedial purposes must serve important governmental objectives and must be substantially related to the achievement of those objectives
3. Therefore, state may adopt AA programs if purpose is to remove disparate racial impact its actions might otherwise have, and if there is reason to believe that the disparate impact is the product of past discrimination, whether of its own or of society generally
5. City of Richmond v. Croson, 1989:
a. Background: Change in court (Burger replaced by Scalia, Powell replaced by Kennedy, who doesn’t think any plans are narrowly tailored, O’Connor replaces Stewart – takes control of AA cases, permissible AA becomes what she says it is
b. Facts: Plan modeled on federal program in Fullilove – set aside required contractors to subcontract at least 30% of contract to minority business enterprises (MBEs) – same minority definition as federal.  City relied on evidence that way less minority businesses got contracts and there were not many black union members.  Also cited Congress’ evidence.
c. Issue: Does the Richmond plan violate EPC?
d. Holding: Yes
i. Distinction between Federal and State Plans
1. 14th § 5 gives federal gov’t prophylactic power to prevent EPC violations; gives it power to redress effects of society-wide discrimination.  
2. But States are not given this power
3. The only thing city can do to address discrimination is show that it is/has been participant (active or passive) in the system of racial exclusion
ii. Strict Scrutiny Applies
1. Race classifications are inherently dangerous b/c they don’t treat people as individuals.  
2. Court cannot determine whether classifications are benign or adverse without searching review
3. Therefore, all racial classifications (for states) get strict scrutiny
iii. Applying Strict Scrutiny
1. Compelling interest
a. Statute suggests it is aimed at general discrimination, but city can’t do that
b. City is limited to remedying discrimination within its jurisdiction
c. Citing evidence of nationwide discrimination not enough
d. City’s evidence of discrimination w/in its borders is insufficient 
2. Narrow tailoring
a. The 30% requirement is proxy for racial balancing (it is close to the 50% Richmond population but there is no indication that there is 30% interest by African Americans to be subcontractors)
b. No consideration of race-neutral alternatives occurred
iv. What Richmond can do
1. Take action to rectify effects of identified discrimination w/in its jurisdiction
2. Combat racially motivated refusals to employ minority contractors
e. Scalia Concurrence
i. Majority wrong to affirm even that City can “rectify effects of … discrimination” within its jurisdiction
ii. State may only “act by race” to undo the effects of past discrimination when necessary to eliminate its own maintenance of a system of unlawful past racial classification
iii. Otherwise, EPC requires colorblindness and is violated otherwise
f. See also Marshall Dissent (very long)
6. Adarand Constructors v. Pena, 1995: 
a. Facts: Small Business Act awarded compensation to prime contractors doing business w/feds if they hired minority subcontractors.  Adarand, who had submitted a low bid, challenged award of a subcontract to such a business.
b. Issue: Does the federal government bear less of a burden in racially classificatory laws?
c. Holding: No; strict scrutiny applies to the federal government
1. Three general propositions established in previous cases (e.g., Croson)
a. Skepticism: Any racial/ethnic preference receives a searching examination
b. Consistency: EPC standard of review does not depend upon the race of those burdened or benefited by a particular classification
c. Congruence: EP under 14th is same as under 5th
2. Therefore, all racial classifications whatsoever deserve strict scrutiny
3. This does not entail that all such classifications will be struck down
d. Scalia Concurrence: Constitution recognizes no creditor or debtor races
e. Thomas Concurrence: Paternalism underlies this statute, and is equally at odds w/ equality
f. Stevens Dissent
i. Court fails to recognize difference between benign and invidious classifications, saying it is no harder to recognize this distinction than the intent doctrine in Davis is
ii. The federal program reflects the national will
7. Affirmative Acton and the Original Understanding
a. History after 14th appears to point in the direction that race-consciousness was permissible
i. Reconstruction Congress thought that policies meant to help freedmen were consistent with EPC; enacted social welfare programs after Civil War that limited benefits to blacks
ii. Freedman’s Bureau, though facially neutral, overwhelmingly benefited blacks
iii. Scalia and Thomas don’t address this: why not?
v. Affirmative Action II

1. Grutter v. Bollinger, 2003

a. Facts: U Mich Law School used many soft variables, giving a plus to racial diversity among other types.  It admitted roughly the same proportions of minorities each year (13-20%).  Wanted a “critical mass” (don’t want tokens, and diversity of views w/in groups breaks down stereotypes).  Also used “daily reports” to monitor racial makeup of class.  Δ, rejected student, challenged on EP grounds.
b. Issue: In light of past cases (esp, Croson), is diversity still a compelling state interest justifying racial classification, as per Bakke?  If so, is the law school’s program narrowly tailored?
c. Holding: Yes and yes.  
i. Diversity as a Compelling Interest
1. Court had never held that remedying past discrimination (of the Croson-approved type) is only compelling interest justifying racial classification by the gov’t
2. Diversity in education is a compelling state interest (upholding  Bakke)
3. Law school’s claim that diversity is essential to its educational mission is entitled to deference
a. (What’s the compelling interest?  Diversity, or the educational mission?)
b. (Court doesn’t really explain why the school’s particular conception of its educational mission is a compelling state interest; Scalia-Thomas would say that the conception is “being a nationally elite law school,” and that that doesn’t qualify)
c. Court here reviews evidence for why diversity is important; cites briefs by businesses and the military; also cites the importance of education (Brown) and of a sufficiently realistic law school education (Sweatt v. Painter)
d. Also supports law school’s view that critical mass is for purpose of dispelling stereotypes that minorities hold characteristic views (but Court seems to go both ways here)
ii. Narrow Tailoring
1. Law school’s program does not operate as a UC-Davis-like quota
2. The program is sufficiently “individualized” and considers many “diversity” factors
3. Law school adequately considered (as it was required to) race-neutral alternatives; many (e.g., lottery) would require drastic change to its identity (US v. Virginia, anyone?)
iii. BUT, since EPC is about ending gov’t, racial classification, in 25(ish) years AA will be unconstitutional; 
d. Rehnquist Dissent
i. “Critical mass” – mass such that minorities do not feel isolated – would seem to have to be the same for every minority group; but law school not admitting roughly equal numbers of different minority groups; rather, admitting in proportion to applicant pool percentages
ii. Thus, “critical mass” idea is a sham and real purpose is “racial balancing”
e. Kennedy Dissent – Court gave inappropriate deference to law school on narrow tailoring question; it did not adequately assure that policy was sufficiently individualized
f. Thomas Dissent
i. In context of race and EP, “compelling state interest” means “pressing public necessity”
ii. Michigan has no “pressing public necessity” for an elite law school
iii. Thus, the law school can either have diversity through race-neutral means (which will lower its standards and change institution’s identity) or continue to be elite and sacrifice its “classroom aesthetic;” can’t have it both ways
iv. Additional Points
1. Studies showing blacks do better in homogenous educational environments; can schools therefore segregate for educational benefits?
2. How does this case square with Virginia, where school was forced to abandon unequal treatment (based on sex) at the cost of maintaining its identity?
3. California has shown that race-neutral admissions can still produce diversity
4. No evidence that minority students admitted on non-merit grounds actually succeed at these institutions; Thomas thinks they’re doing more harm than good
2. Gratz v. Bollinger, 2003

a. Facts: Companion case to Grutter.  U Mich undergrad AA program gives points for many factors; 20 given for underrepresented racial minority membership, attendance at predominantly minority or disadvantaged high school, or athletic recruitment.  Program also had individualized review process for students who failed on point system but were still relatively qualified. 
b. Issue: Is the Gratz program constitutionally invalid in a way the Grutter program isn’t?
c. Holding: Yes; review isn’t sufficiently individualized
i. The points system makes race decisive in an impermissible way
ii. The problem is not cured by the review committee, since it’s an exception, not the rule
iii. Administrative difficulties with a more individualized system don’t justify what would otherwise be a constitutional violation
d. Souter Dissent
i. College’s program not meaningfully different from Grutter/Harvard plans – it’s just more honest about valuing certain types of characteristics
ii. Race is not decisive anyway; there are no set-asides, and college allowed to value some characteristics more than others
iii. Race-neutral plans that attempt to achieve diversity are no more (or less) constitutionally permissible just by being neutral; EP can’t be about being sneaky
e. Note: This case as a “sacrificial lamb”
3. Parents Involved v. Seattle School District, 2006
a. Facts
i. Seattle had never been subject to court-ordered desegregation.  Adopted plan to correct for racially identifiable housing patterns on school assignments.  Plan used tiebreakers for allocating slots in oversubscribed schools.  Second selected for students whose race would help balance oversubscribed school.  If oversubscribed school is not within 10 points of district’s overall white/nonwhite racial balance (41/59), student who would bring school close to balance is selected.
ii. Louisville had been subject to court-ordered desegregation, dissolved in 2000 after district declared unitary.  Schools (that were not magnet schools) had to maintain black enrollment w/in range of 15% and 50%.  Students barred when a school outside guidelines and their admittance would not help cure.  
b. Issue: Do either of the plans violate the EPC?  
c. Holding: Yes, both of them.  Plans seek outright racial balancing, which is impermissible.
i. Strict scrutiny applies
ii. Two interests count as compelling
1. Remedying past intentional discrimination by gov’t
2. Interest in diversity in higher education, focusing not on race alone, as a means to educational benefits, and granting individualized consideration
iii. Purpose of both plans fails Compelling Interest test
1. Classifications are purely race-based; race not one factor among many
2. “Achieving racial integration” outside of a broader, Grutter-like program is impermissible
iv. Narrow-tailoring
1. The plans are tied to each district’s racial demographics, not to notions about the degree of minority representation required to achieve education benefits of diversity
v. [Dicta] Racial classifications are harmful, contrary to Brown, and should be ended (“The way to stop discrimination on the basis of race is to stop discriminating on the basis of race”
d. Kennedy Concurrence
i. Compelling Interest
1. There is a compelling interest in achieving racial diversity to avoid racial isolation/ensure equal educational opportunity; but such an interest requires that a State exhaust non racially classificatory means to its achievement, because such means are inherently harmful, divisive, require determination of what “race” a person is (race conscious in the ends, but not in the means)
2. The plurality can be interpreted to deny the above interest, and this is bad
ii. Narrow Tailoring
1. Louisville failed to make clear how its process works and how it is sufficiently individualized
2. Seattle failed to explain adequately why a blunt white/non-white system is needed
4. Randall Kennedy, Persuasion and Distrust

a. Policy Arguments over Affirmative Action
i. Positive Arguments
1. Has engendered self-perpetuating benefits for blacks and for nation as a whole (see black police) that wouldn’t otherwise have been possible
ii. Responses to Objections
1. That affirmative action exacerbates racial sentiments
a. White resentment has accompanied all efforts to undo racial subordination; can’t be enough of a reason
2. That affirmative action stigmatizes blacks by implying they can’t compete
a. White disparagement of blacks can’t come just from AA
b. Stigmatization from AA must be balanced against stigmatization w/o AA
3. That affirmative action saps the morale of blacks
a. Black beneficiaries do not see their achievements as undeserved
b. Nor should they – just compensation, lack of real meritocracy in our society anyway (e.g., nepotism), difficulty of saying what merit really is
4. That affirmative action aids blacks who don’t need it – middle class blacks
a. AA has opened opportunities to blue collar workers
b. AA should not only be provided to the lowest strata of the black community
c. This only indicates that more needs to be done
iii. Affirmative Action’s Constitutionality
1. The “colorblind theory” of the EPC is a theory
a. The text and history of the EPC don’t require it
b. Brown may speak in these tones, but only if its divorced from historical context, which was about ending subordination of blacks
2. Whites adversely affected by AA are not being treated in racist manner b/c AA doesn’t involve racial prejudice; harm to them must be balanced against benefits of AA – undoing black subjugation
3. While distinguishing AA from racial animus requires Court to make sociological judgments, all Court judgments partake of sociology, so this is not a problem
5. Notes
a. Does AA for diversity harm minority students?
i. Stigmatic impact – statement that these minorities can’t make it on their own so they need extra plus from univ.
1. General perception that these minorities might not “belong”
ii. Thomas’s View
1. Minorities who do make it on their own get grouped w/ AA admits unfairly by other students
2. AA admits might not be prepared for this level of law school – not necessarily best for their education (data supports both sides, why make decision for minorities about whether they can handle the environment)
3. Worried that we might need AA plan at each level – perpetuating AA is a way to avoid really difficult questions about how to remedy the under-representation so that you don’t need AA anymore
b. Should we worry like the court does that all racial classifications, regardless of who they protect, are bad?
i. If race is socially salient, why should law pretend it doesn’t exist?
ii. Why should law allow private forces to continue racial distinctions but prevent people from doing it in public sector?
c. Should the goal be to make race invisible and discount the value of certain characteristics that correspond to race?
i. Is colorblindness subordination?
ii. Maybe colorblindness is only defensible position for state to take.  It’s too risky for state to make any decisions on basis of race.  Our history regarding race is such that we can’t trust ourselves to decide things based on race – central to our understanding of the 14th amend.  Easily degenerates into forms of exclusion and disadvantage.
iii. If you think law has capacity to shape people’s view, then colorblind constitution might advance the day when race is no longer socially salient – maybe a way of changing social views on race?
d. Equal Protection IV: Gender Classifications

i. Gender Classifications – Origins of Intermediate Scrutiny

1. Development of gender cases:
a. Gender equality has proceeded more as a statutory than as a judicial matter; CR says Court has been “behind the curve” on gender in a way not true on race
b. Frontiero and Virginia: Concern that law not perpetuate social stereotypes about women.  
c. However, Court acknowledges in Nguyen that there are important differences that the law can recognize.
2. Frontiero v. Richardson, 1973:  
a. Facts: Congressional statute provided benefits for dependent spouses of servicemen and women.  Servicemen did not have to prove that spouse was dependent; servicewomen did.  Rationale was administrative ease/greater likelihood that men support their wives than the reverse.  Frontiero, a servicewoman seeking benefits for her husband, challenged under DP of 5th.
b. Issue: Does the law violate the DPC? (although the analysis talks about EPC)
c. Holding: Yes
i. Plurality 1 (Brennan et al)
1. Sex as a suspect classification meriting strict scrutiny
a. Reed v. Reed invalidated an estate statute granting tiebreakers to males, for which justification was trend of greater facility of men with business affairs; plurality thinks it represented a break with traditional rational basis analysis.
b. Women’s position in US historically is, in many respects, like that of blacks
c. Sex is an immutable characteristic
d. Sex frequently bears no relation to ability to perform or contribute to society
e. Congress, in Title VII and proposed ERA, has concluded that sex-based classifications are inherently invidious, and that’s significant
f. Therefore, strict scrutiny is warranted
2. Strict Scrutiny Analysis
a. Sole basis offered for statute is administrative convenience; but government failed to prove that the statute makes things cheaper
b. (Dicta?) In any case, administrative convenience alone does not justify sex-based classifications
c. Therefore, statute unconstitutional under DPC (this part of case not explained)
ii. Plurality 2 (Powell et al)
1. The statute is an unconstitutional discrimination (doesn’t explain why)
2. BUT, no need to apply strict scrutiny, because…
a. Reed v. Reeddid not require it
b. Implications of strict scrutiny are “far reaching”
c. Congress currently addressing the issue with ERA; should leave it to them
iii. Notes: Brennan et al. see themselves as stepping in to break perpetuation of stereotypes
ii. Intermediate Scrutiny

1. The Emergence of Intermediate Scrutiny:
a. Court adopted an “intermediate scrutiny” framework that bars many, but not all forms of sex-based state action
b. Craig v. Boren, 1976:
i. Facts: Young man challenged discriminatory classification against boys in “near-beer” law.  Law based on evidence of sex differences in drunk driving rates.
ii. Issue: What standard to review the claim under?  If so, is the law unconstitutional?
iii. Holding: Intermediate scrutiny, under which the law fails.
1. Intermediate Scrutiny
a. To regulate in a sex-discriminatory fashion, gov’t must demonstrate that its use of sex-based criteria is substantially related to the achievement of important governmental objectives
2. Application to the law
a. Court is suspicious inherently of “proving broad sociological propositions by statistics 
i. (this is bs; they are against sociology that proves statistics they don’t like; they use statistics all the time when the object is to show that minorities and women are disadvantaged; Brown itself was all about sociology)
b. Court finds state’s evidence insufficient; but does not analogize to race
c. Orr v. Orr, 1979: 
i. Court invalidated an AL statute requiring husbands but not wives to pay alimony upon divorce.  State could not employ gender based rules in marriage to reinforce a traditional breadwinner-dependent model of marriage.
d. Mississippi Univ. for Women v. Hogan, 1982:
i. Requires a man’s admittance to nursing school; men can be nurses too; idea that they can’t perpetuates notion of nursing as a female profession and devalues it
2. U.S. v. Virginia, 1996:
a. Facts: VMI’s single-sex status challenged as EP violation.  VMI was recipient of public $.  During the course of litigation, Virginia had established VWIL as reasonable substitute.
b. Issue: Does the exclusion of women violate the EPC?
c. Holding: Yes, there is no “exceedingly persuasive justification” for it, and no real alternatives
i. Intermediate Scrutiny Applies
1. Now phrased as: “parties who seek to defend gender-based government action must demonstrate an ‘exceedingly persuasive justification’ for that action” (Mississippi Univ for Women)
2. The justification must not be “hypothesized or post-hoc” 
a. (why not? if a practice is justifiable, shouldn’t that be enough? The alternative forces us to go digging into the murky waters of legislative history.  Plus, if I say “a2 + b2 = c2, and that’s true because the sky is blue,” I’m wrong, but that doesn’t mean we should abandon the Pythagorean theorem.  The point is that is justifiable, irrespective of what bunk justifications some people may have offered for it).
3. The justification must not rely on overbroad generalizations about the different talents, capacities, or preferences of males and females
ii. Exceedingly Persuasive Justification
1. Responses to Virginia Arguments
a. That VMI contributes to the state’s educational diversity
i. VMI was not established, and has not been maintained, w/ a view to diversifying state’s educational opportunities
b. That VMI’s adversative method provides educational benefits that cannot be made available to women, b/c of need to radically change the institution
i. Court must give “hard look” at all gender generalizations
ii. Some women are willing and able to attend VMI
iii. Not clear that VMI is right about “radical change” – see other military academies
iv. In any case, the justification is not “exceedingly persuasive”
2. VWIL
a. Not a reasonable substitute – cites Sweatt v. Painter and fact that it’ll never be like VMI in history, tradition, resources, network, etc.
b. Majority thus sees this like Brown – separate will never be equal here
d. Rehnquist Concurrence
i. Court seems to be applying strict scrutiny; at least, “exceedingly persuasive” is vague
ii. While VMI’s justifications can’t be post-hoc, not fair to look back to pre-EP times; must be when Virginia would reasonably have been put on notice of a constitutional problem
iii. Virginia doesn’t have an important interest in providing an “adversative method” education unless pedagogically beneficial, and no evidence of that 
1. (But what about the 100+ years of VMI’s producing leaders?  And if only you’d known how much more deferential Court would be towards state’s assertion of “educational benefits” of diversity in Grutter (see O’Connor’s opinion).  You were taken in, Billy!  Granted, I think Grutter was rightly decided)
e. Scalia Dissent
i. Court should apply broad terms of EP clause w/restraint, and not overturn practices rooted in national tradition; should leave that to the legislatures (this makes sense, but how does Scalia really square this view with his comparative “activism” on aff. action?)
ii. Court is applying strict scrutiny; but if anything, rational basis is more warranted since women are not “minorities” under Carolene Prods.; to suggest that they are is paternalistic and reinforces gender stereotypes of the sort this jurisprudence is meant to condemn
iii. Virginia has important interest in providing effective education for its citizens, and it should be allowed to proffer single-sex education as a means to that end (like diversity in Grutter); history of the practice confirms this
iv. Absence of a women’s alternative is irrelevant; no significance attached to absence of an all-male nursing school in Mississippi Univ.
iii. Real Differences
1. Geduldig v. Aiello:  
a. Court rejects an EP challenge to a denial of insurance coverage based on pregnancy classification; Court separates pregnancy from gender
b. Congress responds to this by amending Title VII to say you can’t discriminate on the basis of pregnancy for public and private employers (pregnancy discrimination act).  
2. Nguyen v. INS, 2001:
a. Facts: π born out-of-wedlock in Vietnam to American father and Vietnamese mother.  Lived in US w/dad from age 6.  Convicted at 22 and INS began deportation proceedings, but π says he’s a citizen.  Statute says if you’re born abroad to US mother you’re virtually automatically a citizen, but if to US father there are lots of steps to accomplish before child is 18 to prove citizenship. π says this challenges on grounds
b. Issue: Is the statute unconstitutional because of a sex-based stereotype?
c. Holding: No; the statute is based on biological/real differences
i. Valid bases for the unequal protection (Important Interests)
1. Importance of assuring that a biological parent-child relationship exists
a. On account of biology, mother’s relationship usually verified at birth; much less of a guarantee w/ a father out of wedlock
b. And just b/c DNA evidence could also establish link, that doesn’t mean Congress had to use it, esp. given the expense of testing
2. Ensuring that the child and citizen parent have some demonstrated opportunity to develop a relationship, so that the child can develop connection to the US
a. Mother more likely to develop a relationship w/ out-of-wedlock child than father
i. Mother present at birth, knows the child exists
ii. Father need not be present at birth; many fathers might be American soldiers
ii. Substantial Relation
1. “Seems almost axiomatic that a policy which seeks to foster the opportunity for meaningful parent-child bonds to develop has a close and substantial bearing on the governmental interest in the actual formation of that bond”
2. Intermediate scrutiny doesn’t require the achievement of the goal in every case
iii. (Dicta) Classification of all sex-differences as stereotypes masks those that are prejudices
d. O’Connor Dissent
i. Important Interest
1. Idea that mother’s presence at birth better assures opportunity for parent-child relationship, even if true, is a role-based stereotype; the law will perpetuate the stereotype, lowering expectations for fathers and increasing for mothers
a. (couldn’t it be more of a comment on out-of-wedlock births, though, and not on male-female differences generally?)
2. (Also, she doesn’t address the “verifiability” claim the gov’t makes)
ii. Substantial Relation 
1. There are gender-neutral ways of achieving the government’s verification interest; since there are, sex-based classifications should be avoided
2. Same is true for the real, practical relationship interest (but is this more strict than intermediate scrutiny?  Sounds like “narrow tailoring”)
iv. Compare Gender Cases w/ Race Cases:
1. Court is ok w/ real differences b/w men and women but not b/w races
a. This is why court uses intermediate scrutiny, line is hard to draw though
e. Fundamental Rights I: Reemergence of Substantive Due Process
i. Foundation of Fundamental Rights
1. Court’s interpretation of the 14th Amendment: SDP
a. 14th amend protects individual rights, but it also protects groups from being disadvantaged in relation to other groups (equal protection is comparative b/w groups)
b. Substantive due process cases: protect individuals from being disadvantaged w/ respect to certain entitlements (protects certain fundamental rights in absolute terms and defends those rights against gov’t interference)
i. “no state shall deprive any person of life, liberty or property w/o due process of law” – if deprivation is passed appropriately, then its ok
ii. But Lochner tried to give substantive content to “Liberty” – is the era of economic freedom (freedom of contract) similar to the modern privacy cases?
1. brings back questions of fundamental rights protection – traditional debate b/w express (enumerated) rights and implied
2. question: can courts invent or “find” implied rights in places like the due process clause?
a. CRod says debate is stale, it’s a question of degree.  Problem is really judicial review (court striking down legislation created by democratic bodies b/c they conflict w/ constitution)
b. There’s no “hook” here like free speech, so judge’s have to use their own values
iii. Other places we’ve seen substantive due process before Lochner:
1. Dred Scott – slaves = fundamental right to property
2. Slaughterhouse cases dissent: said LA statute deprived butchers of property (freedom of contract and right to pursue their profession)
3. this idea was repudiated in New Deal
2. Meyer & Pierce: Parents have liberty interest to control the education of their children
a. Meyer v. Nebraska 1923: Court strikes down law prohibiting teaching of foreign language to children younger than 8th grade
b. Pierce v. Society of Sisters 1925: Court strikes down law requiring children to attend public (and not parochial) schools
c. These cases represent sphere of familial behavior that is protected by DPC, survives Lochner
3. Skinner v. OK, 1942:  Court strikes down sterilization statute that required people convicted of crimes (stealing chickens) to be sterilized.  Says it’s EP violation
4. Griswold v. Connecticut, 1965:
a. Facts: CT law prohibited use of contraceptives, even by married people; medical personnel, charged as accessories, challenged the statute.
b. Issue: Does the law violate the DPC of the 14th?
c. Holding: You bet it does
i. Lochner is not the guide, b/c Court not a “super-legislature”
ii. Constitution protects a right to privacy
1. Review of previous cases - Meyer, Pierce, NAACP v. Alabama – protecting various First Amendment-related rights to assembly
2. The constitution creates “zones of privacy” - penumbras:
a. 1st amend: right to associate
b. 3rd amend: prohibition against quartering soldiers (right to private home)
c. 4th amend: right against unreasonable search and seizure
d. 5th amend: gov’t may not force person to surrender info to his detriment
e. 9th amend: enumeration of certain rights in const shall not be construed to deny or disparage others retained by the people
f. (This argument goes (1) Constitution has various protections (2) these protections motivated by a single value of “privacy” (3) Therefore the Constitution protects privacy in these instances (4) Therefore the Constitution protects privacy in every instance)
iii. Strict Scrutiny (or something): governmental purpose to control or prevent activities constitutionally subject to state regulation may not be achieved by overly broad means
iv. Given that the law is overly broad and invades a constitutionally protected interest, the law is unconstitutional
d. Goldberg Concurrence:
i. 14th Amendment protects fundamental personal rights in a manner not confined to BoR
1. As support, 9th Amendment protects rights not enumerated
ii. To determine such rights, should look to tradition and conscience of our people
iii. There is a right to privacy in marriage
iv. This law encroaches upon that right without a compelling interest or narrow tailoring
v. Therefore, the law is unconstitutional
e. Harlan Concurrence
i. Inquiry is whether law infringes DPC of 14th by violating basic values “implicit in the concept of ordered liberty”
ii. This is such a violation
f. Stewart and Black Dissent: Nothing in constitution invalidates CT law, no general right to privacy in Bill or Rights or elsewhere in constitution.
5. Eisenstadt v. Baird, 1972:  right of unmarried people to use contraceptives established.  If freedom means anything then it applies to all people, married or not.  The decision to have kids is personal, state cannot interfere.  Reproductive autonomy – still not sexual freedom.
f. Fundamental Rights II: Abortion

i. Roe v. Wade

1. Roe v. Wade, 1973:
a. Facts: Unmarried pregnant women challenged constitutionality of Texas criminal abortion laws, prohibiting abortion except for saving mother’s life.
b. Issue: Does the Constitution protect the right to an abortion?
c. Holding: Yes, to a significant degree.
i. forces choice b/w personal autonomy and interest in human life.  State interest in human life is more compelling here, this is more serious institutional matter than Griswold (Griswold statutes were outliers, but when Roe was decided only 4 states had decriminalized abortion – women’s movement had made this an issue and there was beginning of relaxation of abortion restrictions.)  Striking down TX abortion ban was more significant than what court did in Griswold.
ii. Historical Analysis
1. Common law rule: before quickening (feeling movement of fetus), abortion was ok
2. Then, from period of after Civil War to 1950s, gradual increase in prohibitions
3. Only in recent years has trend started to reverse (4 states had decriminalized)
iii. Right to Privacy and Abortion
1. Privacy cases have protected marriage (Loving), procreation (Skinner), contraception (Griswold, Eisenstadt), family relationships (Prince), and child rearing and education (Pierce, Meyer)
2. There are many costs associated w/ having children: medical/physical, psychiatric harm/distress (economic, stigma), social costs (unwanted kids), loss of opportunity (status of women – forcing them to have unwanted children constrains their life opportunities)
3. Therefore, Right to Privacy extends to the abortion decision, whether grounded in 14th (as Court thinks) or 9th
4. BUT, it must be balanced against any countervailing state interests
iv. Life or Potential Life?
1. Texas Arg: That fetus is “person” w/in meaning of 14th
a. No case holds this to be true
b. Reading of Constitution does not require “person” to have postnatal application
c. Therefore, person in 14th does not (should be “need not”) include the unborn
2. Texas Arg: Life begins at conception
a. There’s a lot of divergent opinion
b. Court will not take a stand either way
c. (Argument here appears to be, (1) there’s a lot of divergent opinion, (2) therefore we will remain agnostic, (3) therefore Texas can’t define life as beginning as conception.  But (i) while there must be a minimum rationality that any state’s definition of when life begins should have to pass, surely Texas’ argument passes that standard (ii) why should anything more than a rational basis for its definition be required? (iii) why should lack of agreement cut in the direction of “you can’t define it like that,” as opposed to “you’re permitted to define it like that,” and (iv) in permitting Texas only to define pre-viability “entities” as “potential life,” the Court is not obviously being agnostic – it’s saying that the “life” view is at least unwarranted, if not false)
3. Therefore, Texas’ theory about life cannot override privacy rights of pregnant woman
v. Balancing the Interest in Potential Life: The Trimester Framework
1. After viability there is interest in protection of human life – it is potential human life
2. The line is viability:
a. B/c fetus can exist outside womb at viability, state has interest in protecting it then
3. Framework
a. First Trimester: mother’s health interest strongest, all left to doctor and mother
b. Second Trimester: State has interest in protecting mother’s safety – risk of abortion becomes greater than risks of childbirth.  State has compelling interest in protecting mother so it justifies regulation of some kind.  
c. Third Trimester: State may prohibit abortion to protect viable fetus except to protect the life or health of the woman
ii. Challenges to Roe and Stare Decisis

1. Planned Parenthood of Southeastern Pennsylvania v. Casey, 1992:
a. Background: Evolution of Liberty Interest
i. Griswold: marital privacy
ii. Eisenstadt: decision to beget (get pregnant)
iii. Roe: right to not beget (women’s advancement, fundamentally personal interest, woman’s capacity to make decisions about herself)
iv. Casey: destiny of women placed in her spiritual imperative (form of decisional autonomy – “sweet mystery of life” understanding of the DPC) 
b. Facts: 5 Provisions of Pennsylvania Abortion Control Act challenged
i. Adult woman informed consent required w/ mandatory information disclosure
ii. 24 hour waiting period
iii. Minor parental informed consent
iv. Married woman spousal consent
v. Reporting Requirements
vi. Each had a “medical emergency” exception
c. Privacy and Liberty
i. Roe’s essential holding upheld because of profound liberty interest (“right to define one’s own concept of existence, of the universe, of the meaning of life”
ii. Women’s right is not to have her body conscripted; to decide when to have a child
d. Stare Decisis
i. Workability of framework – nothing unworkable about Roe
ii. Reliance – women have built their lives partly upon the decision’s guarantee
iii. Doctrinal obsolescence – Roe not a residue of an otherwise jettisoned jurisprudence
iv. Changes in facts/understanding of facts – no significant changes
1. Unlike Brown – segregation was subordinating blacks
2. Unlike West Coast Hotel – laissez faire was at odds with satisfying “minimal levels of human welfare”
v. Threat to legitimacy of the Court
1. Court must take care to speak and act in principled, not politically motivated, ways (but I thought that judging was necessarily political, see Ronald Dworkin et al)
2. In face of opposition, to overturn Roe would look politically motivated
3. There needs to be a serious flaw with the Roe holding to overturn it
e. Jettisoning the Trimester Framework
i. Cases since Roe have given too short shrift to the state interest recognized there
ii. States can express their opposition to abortion as long as they do not place an undue burden in front of the right to an abortion
1. Undue Burden: A state’s regulation having the purpose or effect of placing a substantial obstacle in the path of a woman seeking an abortion of a nonviable fetus
iii. So, the breakdown
1. Before Viability: State cannot unduly burden abortion, and can express their interest in promoting fetal life
2. After Viability: State can prohibit abortion except in cases to protect life or health of the mother (b/c viability – hypothetical independence – is still significant)
f. Evaluating Pennsylvania’s Laws
i. 24 hour waiting period and informed consent are okay
ii. Parental notification okay
iii. Spousal consent not okay b/c subjugating, and b/c some women, especially those in abusive relationships, will face insuperable obstacles (and violence exception didn’t save b/c of non-violent forms of coercion)
2. Stenberg v. Carhart, 2000

a. Facts: Nebraska law banned partial birth abortion, which prohibited procedure in which doctor “partially delivers vaginally a living unborn child before killing the child”
b. Issue: Is the law permissible under Casey?
c. Holding: No
i. Lack of health exception
1. Casey requires health exception post-viability, therefore a fortiori it does pre-
2. Need for health exception entails that State cannot make women undergo riskier abortion methods; since evidence is inconclusive whether this is required for health, must resolve doubt in favor of women’s health
3. Also, the statute doesn’t protect the potentiality of human life in Casey
ii. Statute’s language overbroad, applies to D&E as well as D&X; D&E is the safest and most common form of second trimester abortion; therefore undue burden
1. Both DP problem and presents risk to constitutional rights
d. Kennedy Dissent
i. Casey gives States a role in defining their interests in abortion debate (really?)
ii. These interests extend to protecting people in medical profession from procedures that denigrate human life and damage respect for it
iii. Nebraska should be allowed to see a difference between these statutes
iv. Nebraska was allowed to conclude that the ban deprived no woman of a safe abortion
3. Gonzales v. Carhart, 2007:
a. Facts: Congress banned D&X (a.k.a. intact D&E) and provided no health exception.
b. Issue: Is the ban constitutional, especially in light of Stenberg?
c. Holding: Yes
i. The act is not so vague as to produce an undue burden, as in Stenberg
ii. Congress may protect interest of medical profession in not seeing this procedure (see Kennedy Stenberg dissent)
1. Congress may ban intact D&E but not D&E itself (which would be unconstitutional); the difference of intact D&E’s having the fetus partially extracted is rational enough
iii. While there is evidence on both sides about whether intact D&E is necessary for health of the mother, the doubt can be resolved in Congress’ favor; “a zero tolerance policy would strike down legitimate abortion regulations, like the present one, if some part of the medical community were disinclined to follow the proscription
d. Ginsburg Dissent
i. The law doesn’t further the interest in protecting fetal life b/c it doesn’t save any
ii. Stenberg required resolving medical doubt in women’s favor (Gonzales really has overruled this part of Stenberg)
e. Note: The changing of the Court’s composition appears to have changed the Court’s position; isn’t that the very fear expressed in Casey and the reason for its stare decisis view?
i. (All the same, a Court can’t be bound by a previous Court’s conception of stare decisis just because the previous Court said it; that would be circular)
4. Notes
a. Government is not obligated to provide funding for abortions; only not to create obstacles to it; but Congress also can’t use the spending power to put conditions on receipt of funds for the exercise of constitutional rights 
b. (if the government were obligated, wouldn’t it be “conscription,” and preventing people from developing/living their own “concept of meaning, of life, of the universe?”)
g. Fundamental Rights III: Sexual Orientation

i. Substantive Due Process and Equal Protection

ii. Bowers v. Hardwick, 1986:
1. Facts: Hardwick arrested in home for violating statute that prohibited sodomy generally.  Challenges statute under DPC of 14th.  
2. Issue: Does the statute, or its application to homosexual sodomy, violate DP?
3. Holding (White): No.
a. Privacy Precedent
i. Privacy precedent (Pierce, Meyer, Skinner, Loving, Griswold, Roe) relate to family, marriage, and procreation
ii. Homosexual activity does not relate to any of these.
iii. The cases do not reach to any kind of private, consensual sexual conduct between adults
iv. Therefore, precedent does not render the statute unconstitutional
b. Fundamental Rights
i. SDP includes “those fundamental liberties that are ‘implicit in the concept of ordered liberty.’”  Or those that are “deeply rooted in this Nation’s history and tradition.”
ii. But proscriptions against homosexual sodomy have ancient roots
iii. And, with Lochner in mind, Court not eager to extend SDP
iv. Therefore, no fundamental right to engage in homosexual sodomy 
c. Stanley v. Georgia
i. Stanley held that the First Amendment prevents conviction for reading obscene material in the privacy of one’s own home
ii. But this case isn’t about the First Amendment, therefore Stanley inapt
iii. (Majority could be wrong, and dissent thinks they are, about interpretation of this case.  But if they’ve got it right, then the distinction could make sense.  First Amendment could create an interest in reading the material that is outweighed out of the home.  No reference to value of privacy in creating that interest need be made.)
d. Rational Basis
i. Law is constantly based on conventional notions of morality, and it is not for DP to interfere with that
ii. Therefore, morality is an adequate rationale for this law
4. Dissent (Blackmun)
a. There is “right to be let alone,” and (citing Holmes’ Path of the Law) it can’t be outweighed by mere tradition (recall, though, that Holmes wrote Lochner dissent)
b. No basis to confine consideration of this law to justification as against homosexuals; the law is general, and should have been defended as such
c. Principles at work in privacy decisions should not be artificially limited; those cases about rights that “form so central a part of an individual’s life,” of which right to engage in private, adult consensual conduct is one
d. 4th Amendment grounded Stanley and protects security in the home, which extends to this case
e. The activity is not physically dangerous
f. Neither tradition, nor passion, nor religious conviction can justify this restriction on liberty.  In fact, secular legislation legitimate only if State can advance some non-sectarian justification for it (but this, I think, assumes that someone like Rawls is right, and that there are moral truths whose justification everyone rationally can recognize.  I just don’t think moral philosophy has borne this out.)
iii. Romer v. Evans, 1996:
1. Facts: Several Colorado municipalities had passed ordinances banning discrimination in housing, employment, etc., based on sexual orientation.  In response, voters amend Constitution to prohibit the State gov’t from passing or enforcing statutes that entitle homosexuals to “minority status, quota preferences, protected status or claim of discrimination.”
2. Issue: Does the Amendment violate the Constitution (EP Clause)?
3. Holding (Kennedy): Yes
a. Amendment forces homosexuals, but no other class, to get constitutional amendment for special protection
b. In so doing, the Amendment is unequal treatment requiring a “rational basis with teeth”
c. The Amendment was motivated by animus towards homosexuals
i. State’s proffered rationales, including protecting freedom of association, are guises because too far removed from the Amendment’s effect.
d. But EP Clause prohibits laws that express a “bare…desire to harm a politically unpopular group,” because such desires do not constitute legit governmental interests.
e. Therefore, the Amendment is unconstitutional.
4. Dissent (Scalia):
a. Amendment does not disadvantage homosexuals; rather, it makes them equal to others and not a protected class.  Homosexuals will have all the rights against discrimination that citizens in general have.  
b. EP Clause cannot entail majority’s view, that a group is denied equal protection when, to obtain advantage/avoid disadvantage, it must have recourse to a more general and hence more difficult level of political decisionmaking than others.
i. There are plenty of cases like this – some state Constitutions prohibit nepotism in government contracting
c. If it is constitutional for a State to criminally prohibit homosexual conduct, it must be for a State both to enact other laws disfavoring homosexual conduct, and even more so to enact laws prohibiting its institutions from bestowing special protections on homosexual conduct, or even orientation
d. Majority’s logic would apply just as much against state constitutional provisions prohibiting polygamy and singling out polygamy for severe treatment
5. Kennedy claims to apply rational basis: not ready to give heightened review to this class, might be worried about implications of heightened review for sexual orientation classifications (implications beyond what he intends in this case – gay marriage).
a. If Kennedy were actually applying rational basis, this statute would pass.  Kennedy strikes it down though b/c it is slippery slope against homosexuals – amend was implemented by desire to harm the group (singles out particular group to prevent them from getting anti-discrimination protection)
b. Even though court won’t give heightened review, it still thinks the group should be protected.
i. In Reed v. Reed, 1971: court wasn’t ready to go to heightened review yet but still wanted to strike down statute.

ii. Court is toying w/ idea of heightened review, might be considering making gays suspect class.  

c. Rational basis w/ teeth cases: Romer, Reed v. Reed, City of Cleaborne (mentally handicapped), Moreno (hippies)

i. in these cases, the court found that state legislature was targeting and disadvantaging a group of people, but the court didn’t want to give them heightened review.  Court strikes down state action w/ a little heightened review, but not actually explicit heightened review.
iv. Lawrence v. Texas, 2003:
1. Facts: TX law prohibits homosexual intercourse.
2. Issue: Is the statute unconstitutional?
3. Holding (Kennedy): 
a. Framing the rights claim
i. Bowers’ framing claimed right as right to homosexual sodomy demeaned the extent of the interest at stake.  Interest is in entering an adult, intimate relationship central to dignity of the person.
b. History and tradition
i. There is no longstanding American history of laws directed specifically against homosexual conduct
ii. Over the last several decades, states have moved towards abolishing same-sex prohibitions.  ALI also counts as evidence.  Emerging awareness that liberty gives adults protection in how to govern their private lives in matters relating to sex.
iii. History globally is also mixed; and today international opinion has turned against prohibitions against homosexuals.
iv. Regardless, we don’t want the same definition of liberty that existed in 1790, times can blind us to truths we later come to see, we shouldn’t be bound by previous people’s blinders.  
c. Precedent
i. Casey affirmed a wide conception of the liberty protected by SDP
ii. Romer invalidated law based on animus against homosexuals.
iii. Bowers has received significant criticism, and when precedent has been otherwise weakened, this becomes of significance.
iv. Bowers is at odds with international opinion
v. Bowers has not been relied upon
4. Concurrence (O’Connor): TX law is designed to discriminate
5. Scalia Dissent
a. Bowers intensely divisive
b. Hundreds of judicial decisions have relied on Bowers
c. Glucksberg has eroded Casey and Roe and strengthens the case for Bowers
6. Notes:
a. Standard of Review:  heightened review but not strict scrutiny.
i. Kennedy doesn’t use language of “fundamental right” but still recognizes the right as such – suggests that something of a fundamental nature is at stake so morality cannot restrict the right.
ii. Scalia says no to heightened review (afraid of implications of giving heightened review to gays – thinks door to gay marriage is open after this)
b. Lawrence and Gay Marriage
i. having kids? Not really, old and infertile people marry and married people are not required to have kids
ii. marriage gives benefits that the state might not want to give gay couples.  State interest in not diluting institution of marriage (keep it meaningful, marriage is primarily for making families – but is this continued moral disapproval?)
iii. claim that children of gay couples would be better off if their parents had marriage benefits, but lots of people are single parents w/o those benefits and we permit that despite potential harm for children.
iv. if state can’t use moral disapproval to protect its interest in heterosexual-only marriage, it might have to allow gay marriage
7. compare to race and gender cases:
a. there was social consensus for gender cases that did not exist for race cases
b. race: history of discrimination is based more on animus and less on actual reasons/differences
c. there is not rational basis for discriminating against homosexuals like there is for other forms of discrimination (pedophiles)
d. discrete minorities: homosexuality is not as obvious – connects back to Kennedy’s concern for dignitary interest (right to have fundamental aspect of yourself recognized by public)
v. Doctrinal Erosion:  Bowers and Roe doctrines have been eroded 
1. Motivation of animus against gays is something a law cannot do.  There is not a state interest other than morals.  Moral condemnation is not sufficient to target a class of people.
2. Casey: the definition that Kennedy relies on has been eroded by Glucksburg
a. Scalia says Glucksburg eroded Casey.  Glucksburg uses history to reject fundamental right to assisted suicide.  Cases recognized a right as fundamental that wasn’t in history (abortion).  These are somewhat inconsistent methodologically.
3. Bowers was eroded by Romer:
a. Bowers: sodomy not fundamental right, no deep rooted historical right
b. Romer: defined right to homosexual sodomy.  Says amend 2 is based only on animus (moral disapproval) – this erodes the part of Bowers that says moral condemnation is ok.  There is at least ambiguity now about if moral condemnation is an appropriate state interest in homosexual sodomy.
4. How can we reconcile these 2 erosions?
a. Glucksburg was dealing with a specific interest that didn’t include animus for a particular group of people.
b. Kennedy considers erosion of Bowers by Romer more heavily than the erosion of Casey by Glucksburg b/c of how he defines the nature of the interest.
i. he says the liberty interest is a right to engage in sexual conduct and personal intimate relationships are recognized in history.  There is no general principle recognizing the right to assisted suicide.  There is more public reliance on the Romer erosion than in the Glucksburg one.
h. Fundamental Rights IV: Facing Death

i. Washington v. Glucksberg, 1997:
1. Reverts to Harlan’s SDP idea in Griswold – ordered liberty, deeply rooted traditions
2. Souter doesn’t want rights to be frozen, wants to leave open the possibility of evolution but finds that we’re not at the point where we can recognize this interest under the DPC.
III. Legislative and Adjudicative Enforcement of the Fourteenth Amendment

a. Katzenbach v Morgan: Voting Rights Act abolished literacy tests w/r/t Puerto Ricans in NY, because of their discriminatory effect.  Court says this was a valid exercise of Congress’ § 5 power.
b. City of Boerne v. Flores, 1997:  
i. Facts: Congress enacted RFRA in response to Court’s decision in Smith, where Court relaxed standard for government violation of free exercise.  In RFRA, Congress had attempted to restore the “strict scrutiny” standard, and had claimed authority to do so under § 5 of the 14th.  Church challenged decision of Boerne zoning board to deny it building permit under RFRA.
ii. Issue: Does Congress have the authority to define what constitutes a violation of religious freedom under the 1st Amendment?  If not, what does § 5 permit it to do?
iii. Holding: No, it doesn’t.  Congress may only remedy violations of rights under § 5, and RFRA does not pass mettle
1. 14th § 5 and Congress’ authority to interpret the Constitution
a. Congress’ § 5 power is to enforce against constitutional violations, not to determine what counts as such violations
b. The ratification debates over the 14th Amendment substantiate this, since at first Congress’ power was proposed to be broader, and was later limited to enforcement in the face of federalist-type concerns
i. (But are these really inconsistent?  Not to say that Congress received the power to interpret for itself what counts as a violation of the 1st Amendment through § 5.  But it’s not clear why Congress would need to get it from there.  It has such power by virtue of its responsibility, like the Court’s, to protect the Constitution.  And it is really not clear that § 5 can be construed to deny what is otherwise Congress’ interpretive power by giving it “enforcement” ability.  You could read it as expanding Congress’ power.)
c. And Congress’ having interpretive power would undermine the idea of the Constitution as “superior paramount law, unchangeable by ordinary means” 
i. (see, but why is it any more “unchangeable” just in the Court’s hands?  I agree that it should be unchangeable except by Amendment; but Justice Kennedy himself is writing this opinion!  He of the “right to define your concept of the universe!”)
d. Instead Congress’ § 5 power is remedial.  If it enacts prophylactic legislation that prohibits some constitutional conduct, there must be a “congruence and proportionality between the injury to be prevented or remedied and the means adopted to that end.”
2. Congruence and Proportionality
a. The Court is here applying the congruence and proportionality test through the lens of its own conception of the free exercise clause, set out in Smith
b. RFRA’s legislative record lacks modern examples of generally applicable laws passed because of religious bigotry (congruence)
c. RFRA’s scope is extremely broad, intruding upon many governmental arenas (proportionality)
d. RFRA will invalidate many laws valid under Smith
e. Therefore,  Congress’ response is not congruent and proportional
iv. Notes
1. (I have no problem with the Court’s saying RFRA goes beyond Congress’ enforcement power because it is not remedial, because it’s incongruent and disproportionate to what a violation of free exercise is, under Smith.  But the Court’s response to, “Why is Smith authoritative” need not and should not have been, “Because we say so, because we’re the ones who get to say finally what the Constitution means.”  The Court has no obligation to defer to Congress’ interpretation of the free exercise clause, and every right to say, “No, Congress, you’re wrong to have interpreted it this way.”  But the authority of the Court’s saying so rests on how well it interprets the Constitution, not on some role it believes it has of having the final say.  The Court did not need to say here that Congress has no authority to interpret what the Constitution means when it exercises its § 5 power.)
c. Nevada v. Hibbs, 2003: 
i. Court finds FMLA “congruent and proportional” under § 5 because of legislative record showing that fathers weren’t getting leave and its belief that this was in fact a violation of EP.
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