Brown v. Board & Modes


Modes of interpretation:

Originalism

Textualism – Akhil Amar

Post-ratification history

Multi-modalism

Precedent

Living Constitution

Public opinion/consensus

Public policy –

· Pragmatic/cost-benefit

· See Derrick Bell’s interest convergence hypothesis.  Cold War imperative.  

· Ethical/moral – Dworkin

What is a Constitution?

· Social contract view – document with a fixed meaning.  Otherwise why have a Constitution at all?  

· But we want a document with more room to move.  

· Set of rules.  

· Problem w/ our constitution – very hard to change.  

Brown v. Board of Education:

· Holding in Brown – Separate is not equal in public education.  Paradoxical case b/c of the forms of argument we use – text, original intent & understanding, post-ratification history, precedent, prudential, ethical/moral, consensus – the earliest ones go against Brown and the latter don’t.  But we have a strong bias for the earlier ones.  

· Problem of clarity of the Constitution – As we move later in the list, we get less clarity.  

Arguments against Brown:

· Framers of the 14th Am did not originally intend to outlaw segregated schooling

· Public opinion

· 1st Congress that passed Amendment also permitted seg in DC

· Opinions of state legislatures at time

· Education not in Constitution

· Equal Protection does not imply together

· Problem of evidence – Court assumes that ‘tangible’ factors of schools are in fact substantially equal.  Court doesn’t really discuss the sociological underpinnings of its decision.  

· Plessy – issue decided.  See the dicta.  

· But Congress could have over-turned Plessy
· But Congress didn’t yet govern educational issues

· Hard to make too much of fact that Congress didn’t do something

· Civil Rights Act of 1875 – held  that all persons shall be entitled to equal enjoyment of accommodations of innes, public conveyances of land or water, theaters, and other places of public amusement

· S. Ct. held unconstitutional on ground that these didn’t constitute state action

Arguments for Brown:

· Can’t deny EQ Protection of the Laws

· Separate is not equal

· Grad school cases:

· Sweatt v. Painter – 2nd Law School hastily created for black law students violates the EP clause

· Holding -- The intangibles were not equal.

· McLaurin v. Oklahoma State Regents – student in same school/classes but he’s separated – loses out on interaction

· Response:

· Plessy established the separate-but-equal doctrine.

· But note that it only dealt with transportation  
· Rights distinctions:

· Civil:  Property, contract, etc.

· Political:  Vote, sit on jury

· Social:  Interact in public

· Framers intended to use broad language, leaving room for amendment to grow

· Alexander Bickel – Question of giving greater meaning than that implied in Civil Rights Act was left open

· Robert Bork – Defends Brown on ground that framers wanted both separation and equality, but they couldn’t have both, so equality wins

· Note that this raises problem for Bork – wouldn’t include homosexuality.  So how can he decide what level of generality at which to interpret amendment?

· Hypocrisy argument 

· Truman integrated armed forces

· War against Nazi racism

· Justice Department quotes State Department b/c Plessy was being used by the Communists

· Sociology in footnote 11 – Gunnar Myrdal study, Kenneth Clark doll study – heavily criticized in the South and the national press.  

FEDERALISM:
Doctrine:

Commerce:

· Isn’t just buying and selling – includes intercourse

· Congress can regulate internally, not just externally

· Power is plenary – can do whatever they need to do

Necessary and Proper:

· Cong can do whatever is nec and proper to effectuate regulation of commerce

· Limits:

· Pretext – but this isn’t much of a limit today.  

· Constitutional prohibitions

Channels:

· Don’t want noxious articles crossing state lines.  Individual states can’t prohibit transport across their borders.

· Heart of Atlanta, Champion, Katzenbach

Instrumentalities:

· Heart of Atlanta – servicing interstate commerce

Substantial effect:

· Can regulate where aggregate of individually trivial actions is significant

· Rational basis review

· Economic/non-economic line
No Commandeering States:

· Can commandeer the judicial branches, but not the legislative and executive branches

· State courts must not discriminate against federal causes of action

· Derives from Supremacy clause

Key questions for Federalism:

1. Does it matter how much power states have relative to the federal government?  

· This is a question of values.  

· Defenders of federalism

· Someone like Breyer doesn’t really care about federalism – could get benefits of participation, accountability, etc., by having strong federal government that is then decentralized in certain ways. 

2. Does it require judicial review to enforce?

· Blackmun’s political safeguards argument says no.  

3. Are there judicially-manageable standards?

4. Do the judicial rules (doctrines) further values?

Good things about state government:
· Accountable directly to the people of the state. 

· Participation – when gov’t closer to people, it’s easier to get a consensus

· People care more about government.

· Criticism:  Madison in Fed #10 – Majority faction in state may beat up on minorities (e.g. religious minorities).  Madison’s sol’n was to expand area of government, to counter-balance different interests.  

· Maximize welfare

· Tiebout theory – maximize welfare if we allow people to move to places with policies they prefer

· Criticism:  People don’t make decision to move across state lines for this reason (though they do move to different neighborhoods for this reason, and corporations do).    

· Experimentation – states are “laboratories for experimentation”

Good things about national government:

· Coordination

· Avoid Negative Externalities

· Avoid Race to the bottom

· Public Goods

· Avoid Factions

Policy:

Value of federalism:

· Critics of federalism usually don’t reject federalism wholesale – they instead point to how many of the worst rights abuses in American history have happened through the states

Political safeguards:

· Friedman says they don’t work.  Constituents of Congressmen don’t care about values of federalism, and are usually ready to throw it away for short-term gain of immediate preference.

Protecting federalism:

· Are there manageable ways to draw line between states and federal government?

· What is our rule?  Very hard for judges to figure this out.

Have the lines that the judiciary has drawn succeeded in protecting the value of federalism?

· Note that “national problem” may not require federal regulation – might be best dealt with through local experimentation, etc.  (Perhaps violence against women fits in this category.)

· Has the Lopez rule worked?  Has it already collapsed?  

Big Questions:
Does the commerce doctrine give to the national government problems that require federal solutions?

· Recall our competing lists of the values created by federalism (accountability, experimentation, etc.) and the reasons for national regulation (externalities, public goods, coordination, etc.)

· Our way of promoting the values of federalism is to declare certain areas of intervention off-limits to the federal government.  

· Note from the 70s to the 90s there was a recurring strain of federalism in electoral politics – but its hard to say that this actually resulted in any real devolution of power to the states.  Note that Reagan and a Republican Congress supported the law at issue in Dole.

· “National problem” – we’ll use it as a shorthand for problems that require intervention by the federal government.

· Note the two errors that the Court can make:

· Include too much power in Congress

· Exclude too much power from Congress

NECESSARY & PROPER
McCulloch (1819) (pt 1: 38, pt 2: 67) (2nd National Bank)
· Government of enumerated powers.  Art. 1, sec. 8

· Note presence in Art. 1, § 8(1) – Congress can tax for the general welfare – but this doesn’t get us to a Bank

· Necessary & proper clause 
· Necessary doesn’t mean “absolutely necessary.” 
· Structural argument:  Placed in section of powers

· Intra-textual: Other use of necessary is preceded by ‘absolutely’

· Deference on means:  “Let the end be legitimate... and all means which are appropriate, which are plainly adapted to that end… are constitutional”

· This is a Constitution we’re expounding – Government entrusted with important powers, so must have the means to achieve them

· Read text of the Constitution broadly – don’t treat it like a legal code

· Conclusion:  Congress can create a corporation

· Rule:

· He takes deferential position – will only step in if 

· (1) action violates prohibition in the constitution or 

· (2) action is pretextual

· State can’t tax national government:

· “Power to tax is power to destroy”

· Representation reinforcement – MD rep’d in Congress, but not vice-versa
· 10th Amendment

THE COMMERCE CLAUSE:

The Marshall Court:

Gibbons (1824) (168) (New York navigation license)
· Enumerated powers are to be given broad construction, for a narrow one would “cripple the government.” 

· Scope of Commerce
· Commerce is not just buying and selling, it is intercourse, and therefore includes navigation.  

· Congress may exercise power within states
· Enumerated powers are plenary
· When there is a conflict, state law must yield ( Supremacy Clause
· Dormant commerce clause

· Marshall does not address whether Congress’ commerce clause power is exclusive, but Johnson’s concurrence argues that it is (citing trade barriers under Articles of Confederation).  
Late 19th/Early 20th Century Cases:

Note Binary Oppositions:

· Manufacturing/Commerce

· Inherently dangerous/harmless

· Direct/Indirect effects on commerce

· In flow of commerce/come to rest

U.S. v. E.C. Knight (1895) (Sugar Trust case)

· Court dismissed Sherman Act case against sugar trust seeking to acquire 98% of the market

· Subject – General doctrinal approach is to ask whether the subject of congressional regulation is “interstate commerce” as distinguished from some local activity

· Manufacture/Commerce Distinction
· The power to prevent a monopoly in “manufacture,” as opposed to the “commerce” that follows manufacture, belongs exclusively to the states.  

Champion v. Ames (1903) (437) The Lottery case 
· Interstate transportation of commodities (Channels!)
· Carrying between States commodities that are ordinary subjects of commerce, and which have a value in money, constitutes interstate commerce.  
· Friedman’s Pretext Argument
· State could argue that this is merely a pretext to regulate morality in the guise of regulating commerce.

· Response:  But this is commerce, and individual states can still have lotteries within their borders, so there’s no federalism problem.  
· Functional approach:

· For the law:  Indiv states can’t effectively regulate without national regulation

· Response:  Each state could criminalize possession of lottery tickets.  

· Against the law:  Prohibits states from following preferences of their own people – anti-democratic.  Could have your own state lottery, but can’t participate in another state’s.  (Checkerboard.)
Hammer v. Dagenhart (1918) (441) – Child labor
· Court strikes down Congressional law prohibiting sale in interstate commerce of goods produced in child labor

· Congress can’t regulate purely local practices by closing the channels of interstate commerce.  

· Inherently Harmless/Harmful Goods
· Distinguishes Champion – The goods shipped are of themselves harmless, unlike the evil lottery tickets.  The mere fact that goods were intended for interstate commerce does not make production subject to federal control.  

· Gov’ts functional arguments:

·  Race to the bottom problem – child labor is a form of unfair competition
· Externalities – Without national regulation, states can pass negative externalities onto each other

Carter Coal (p. 447) (1936)

· Court struck down Congressional law requiring coal companies to engage in collective bargaining agreements with their employees. 

· Manufacturing/Commerce Distinction
· Commerce is intercourse.  These things aren’t intercourse: Mining coal; employing men; setting wages, hours and working conditions; bargaining over these things.

· Direct/Indirect Effects
· Working conditions are local, even if they have effects beyond state lines.  

Schecter Poultry Corp. (p. 448) (1935)

· Court struck down regulation of the live poultry industry in New York 

· In flow of commerce/Come to rest distinction
· Commerce had ended because the chickens had reached their destination
Post-1937 Cases
NLRB v. Jones & Laughlin Steel Corp (p. 549) (1937) (Hughes) – “effects”
· Upholds Congressional law prohibiting employers from engaging in unfair labor practices (including allowing employees to organize and bargain collectively) 

· “Close and substantial relation” to interstate commerce – moves from formal to functional test for interstate commerce

· Stoppage of operations by industrial strike would seriously effect interstate commerce

US v. Darby (1941) (551) 
· Upheld Congressional law 

· (1) prescribing minimum wage and maximum hours for employees engaged in production of goods related to interstate commerce and 

· (2) forbidding the transport of such goods.

· Re prohibition on transporting goods:  Court overrules Hammer
· Gibbons – Congress’ power over interstate commerce is plenary

· Purpose of Act is matter of Congressional judgment 

· Court will only overrule if it interferes with another Constit right

· Hammer’s distinction between harmful/harmless is abandoned

· Re maximum hours: Court abandons Carter Coal – Can regulate intrastate
· Strikes and wage competition affect interstate commerce.  

Wickard v. Filburn (1942) (553) – Wheat case
· Substantial economic effect test for interstate commerce 
· Thus rejects the direct/indirect test in Carter Coal
· Aggregation – Doesn’t matter that his individual effect on commerce is trivial – his contribution, taken together with that of others similarly situated, is not trivial

Warren Court Cases (549-64)
Civil Rights Act

· Passed under the Commerce clause, not the 14th Am. (because of the Civil Rights Cases, which introduced State Action Doctrine)
Heart of Atlanta Motel v. US
· Hotel on interstate – 75% of clients came from out of state

· Congressional findings – Discrimination against African Americans depresses use of hotels, creates underground economy 

· Regulating morality is not a problem – other examples include gambling, White slavery, securities fraud, drug misbranding

Katzenbach v. McClung (1964) – BBQ restaurant in Alabama
· Substantial effects – Restaurant utilized substantial interstate supplies

· Can aggregate effects of discrimination.  Causes fewer goods to be sold.  Justified by Wickard.  
· Also Channels – discrimination obstructs interstate travel

· Rational basis review – Court gets to review, its investigation ends when it finds a rational basis for the chosen regulatory scheme.  

Daniel v. Paul (1969) (563)
· Upheld application of Title II to Lake Nixon Club, an amusement park that only advertised in local media.

· Substantial effects – the snack bar served food that that had moved in interstate commerce and offered to serve interstate travelers.  Also, the food was processed in other states.  

· Black dissent – this should be built on the 14th amendment.  
Perez (1971)

· Upheld conviction of D who had engaged in extortionate credit transactions, even though all the events took place in New York State.  

· National vs. Federal Problem – This is clearly a federal problem – coordination difficulties

· Extortionate transactions are carried to a substantial extent in interstate commerce and through the instrumentalities of interstate commerce, and have substantial effects.  

· D is member of  a class engaged in such activities – the class of activities is regulated
Rehnquist Court
US v. Lopez (1995) (601)
· Lopez is last major word – good place to start analysis

· Rule:  Congress can regulate:

1. the channels of interstate commerce (the products that cross state lines), 

· E.g. lotto tickets, drugs, women who are going to have sex

2. the instrumentalities of interstate commerce (the carriers of products), 

· plains, trains, boats – things that go across state lines carrying stuff

3. “Substantial affects” - Lopez says three things:

1. Activity must be Economic
· The activity of carrying a gun in a school zone is non-economic

· The court will defer to Congress’ judgment in economic matters, but not in non-economic matters.  

2. Congress didn’t make findings about substantial effect

3. Congress didn’t limit statute to guns produced out of state – i.e. no nexus to commerce in the statute (Court calls this the ‘jurisdictional’ element)
· Note:  
· F has no idea why last two should matter, but there are cases suggesting they do

· Econ/Non-econ

· Deeply contested.  

· Partial-birth – paid for service?  Or medical procedure?

· Rule:  Can’t aggregate non-economic things.

· Fate of “Rational basis” – note that this does not reject use of rational basis test within the economic realm.  

· Rehnquist’s concern about traditional areas of state regulation
· Breyer reasons that gun related violence has an adverse effect on learning, and that represents a threat to commerce.  

· Rehnquist says this reasoning would justify the direct regulation of family law and education – quintessential areas of state concern.  

· Kennedy’s Concurrence (O’Conn joins):

· Notes concern about feds take over areas of state concern – blurs line of political accountability
· Congress gets a lot of discretion in striking fed/state balance, but not unlimited.  

· Laboratories of democracy argument – 40 states already have laws
· Note:  Intriguing language that Congress might “revise its law to demonstrate its commercial character.” 

· Souter Dissent:

· Notes that Court is not engaged in rational basis review

· Court’s distinction between what is economic and what is not looks a lot like old direct/indirect distinction.  

· Breyer Dissent:

· There are economic effects – evidence of harm of violence in schools on education.  Global economy.  Etc.

· Note:
· Federal vs. national problems:  What’s the interstate problem in Lopez?  Wouldn’t every state have good incentives to protect kids in schools?

U.S. v. Morrison (2000) (623)

· Court struck down a section of Violence Against Women Act that vested victims of gender-motivated violence with a federal civil cause of action against their assailants

· Economic/Non-Economic:

· Gender-motivated crimes of violence are not economic activity

· Court has only upheld Commerce Clause regulation where activity is economic in nature

· Aggregation:  

· Congress may not regulate noneconomic violent criminal conduct based solely on that conduct’s aggregate effect on interstate commerce.  

· Note:  Violence against women is a national problem, but not a federal interstate problem 

Raich v. Gonzales (2005) (624)
· Majority (Kennedy + Lopez dissenters) upheld congressional laws criminalizing marijuana possession.  
· P had grown marijuana pursuant to Cali law that decriminalized cultivation and use of marijuana for medical purposes.  She alleged marijuana had never been bought or sold or crossed state line.

· Commodities:  Court relies on Wickard, reasoning that both marijuana and wheat are fungible commodities.  

· Court notes counties that allow possession of enough marijuana to make 3000 cigarettes.  Danger that the unscrupulous will use exemptions to serve commercial purposes.
· Scalia concurrence:  

· Stressed Necessary and Proper argument – Congress can regulate intrastate and noneconomic activity if such regulation is a necessary part of a comprehensive regulatory scheme.  

· Extends Necessary and Proper – Marshall in McCulloch says that it does not add power.  

· Note language from Lopez:  The criminal law was not “an essential part of a larger regulation of economic activity, in which the regulatory scheme could be undercut unless the intrastate activity were regulated.”

· O’Connor (plus Rehn & Thomas) dissent:

· This guts Lopez, and comprehensive scheme requirement creates perverse incentive for feds to displace even more state law.  
· Cf. New York
· Problem for Friedman – Have to believe that Congress can criminalize possession.  Doesn’t believe that Congress can stop the market.  

· Pretextual use of Commerce clause.  

· What if MJ was just given away for free?  Then no market.  

Note:  Book’s discussion of whether the Lopez/Morrison/Raich doctrine is just symbolic – see 626.  Many ways around the doctrine.  
OTHER FEDERALISM LIMITS
Summary of the rules we have:

· New York:  Feds can’t regulate state legislatures.

· Printz:  Feds can’t regulate state executives 

· Garcia – No longer good law.  Embarrassing to the court.  It’s clear that judicial review is necessary to preserve federalism.  Though note that New York and Printz only extend to laws that only regulate states, not laws that regulate both states and private parties.  

· Hard question about commandeering – if the national government needed something, and it couldn’t do it itself, and it offered money, but the states refused to do it.

· But the states have their price.

National League of Cities v. Usery (1976) (650)

· Struck down Congressional extension of Fair Labor Standards Act’s minimum wage and maximum hour regulations to state and municipal employees

· State sovereignty – 

· There are limits on the power of Congress to override State sovereignty.  See 10th Amendment, which is not just a ‘truism’ (Darby), but is a real limit on Congress.

· Essential element of self-government is hiring, paying, and managing hours of state employees.  
· Test:

1. Regulates states qua states

2. Inhibits ability to structure integral government action

3. In an area of traditional state concern

· Note financial impact of FLSA on states:

· Often had serious financial impact on states and localities.  (Firefighters, for example, work odd shifts, so FLSA made cities pay lots of overtime.)

· Dissent:  

· The regulations do not displace state policies – do not impose policy goals on the states or deny them freedom to set out objectives.  

· In the wake of NLC, lots of challenges were brought to federal laws trying to extend the logic of NLC’s three-part test, but the federal government won all of them.  

Garcia v. San Antonio MTA (1985) (653) 
· Question: Is San Antonio mass-transit system an area of “traditional state concern” under NLC?  

· Problem for Blackmun:  NLC test was very difficult to apply – hard to determine the precise scope of areas of traditional state concern.  

· But Friedman says: 

· This isn’t an insurmountable problem – we could bring in historians, look to traditional activities of gov’t, etc.  

· We always have to draw lines in the law, and sometimes the results will be arbitrary on the margins.  

· Further problem:  Where was it ever written down that state governments should only be limited to doing traditional things?  

· Blackmun’s epiphany:  Federalism is of course important, but the states are represented in the federal government because the states elect Congress and the President.  

· Main safeguards of federalism are procedural and substantive
· Borrowing from famous legal scholars:  Herbert Wechsler and Jesse Schoper – both argue that federalism cases should be non-justiciable, and the Court should focus on rights. 

· Academic criticism of these safeguards: see 662

· Dissent criticism:

· Every branch of government has the tendency to overreach its authority.

· Response:  But Congress is supposed to do what its constituents want.  

· Dissent Response:  Voters don’t hold Congress accountable for protecting federalism – voters tend to have more immediate concerns.

New York v. US (1992) (674) - Feds can’t regulate state legislatures
· There’s lots of low-level radioactive waste in the states.  

· Congress tells states that they can either:

· Provide for disposal of waste generated within their borders (by, e.g. entering a regional compact to dispose of radioactive waste), or

· Take title to the waste and be liable for all damages incurred by the waste.

· Background:

· Provides financial incentives for states to enter into interstate compacts to dispose of waste.  Note that interstate compacts can only happen when approved by Congress.  

· States wanted law structured this way – law supported by Governors’ association

· Blur accountability – no state wants waste disposal to happen within its borders (NIMBY problem)

· O’Connor Holding: 

· Congress could regulate waste directly through pre-emption under Supremacy Clause, and it can (as it did) regulate through providing financial incentives to the states under the spending power, but it can’t compel/coerce a state to regulate because states retain soveignty.

· Take title provision crosses line from encouragement to coercion.  

· Provision is unique:  “No other federal statute has been cited which offers a state government no option other than that of implementing legislation enacted by Congress.”

· Distinguishes Garcia and NLC as cases in which Congress subjected a State to the same legislation applicable to private parties.  

· Also rejects process argument that NY officials supported the Act.  States can’t consent to the federal government exceeding its authority.  

· Congress  may not simply ‘commandeer the legislative processes of the States by directly compelling then to enact and enforce a federal regulatory program.”  
· The authority of the federal gov’t extends to the persons of the citizens, not to the States.  – Hamilton, Federalist 15.  

· Constit Convention rejected using States as intermediaries (Virginia Plan)

· Rationale:  Commandeering diminishes accountability of both state and federal officials.  If feds pre-empt, then they suffer consequences if decision is unpopular.  But if feds commandeer states, then state officials suffer public disapproval. 

· Stevens Dissent:  

· There is no limit in the Constitution on Congress’ power to issue command to State governments to implement Congressional legislation.  
Printz v. US (1997) (693) - Feds can’t regulate state executives
· Background:  Brady Handgun Violence Prevention Act required Attorney General to establish national system for checking prospective handgun purchasers’ backgrounds.  The Act required, as an interim measure, that chief law enforcement officer of each local jurisdiction to conduct background checks on purchasers.

· Holding:  Court (Scalia) struck down under anti-commandeering principle of New York.  
· State sovereignty principle.  10th Amendment.  See Balkin Test!
· Distinguish requirements placed on state judges – they are required to uphold federal law.  

· Arguments:

· In favor:  This is a matter of exigency, only a temporary measure, not a great burden on local law enforcement.

· Responses:  

· This creates slippery slope.  Where do we draw the line?  At guns?  Marijuana?  Terrorism?  This seems to be an insoluble problem.

· When federal government tells local gov’t to do something, then the local gov’t can’t focus on its own priorities.  

· Pre-emption:  In many cases, federal government could just pre-empt the issue by paying for the measure itself.

· But note Congress’ perverse incentives:  As an institution, it wants to do good at the least (perceived) cost.  So Congress has a strong incentive to pass costs onto the states in the form of unfunded mandates.  

· O’Connor Concurrence:

· Court appropriately refrains from ruling on ministerial reporting requirements.  

· Thomas Concurrence:

· Note 2nd Amendment problem

· Stevens Dissent (w/ Souter, Gins, and Breyer)
· This falls under the Commerce Clause.  10th Amendment is no limit.  

· Tries to bring back Garcia process argument. 

· Perverse incentives – This creates incentive for National Gov’t to become bigger through pre-emption.  

SPENDING CLAUSE
South Dakota v. Dole (1987) (Fried. Supp. 5) 

· Congress passes law that instructs Secretary of Transportation to withhold money from states that don’t set the drinking age at 21.

· South Dakota’s criticisms:

· Violates 10th and 21st Amendments – 21st Amendment basically carves alcohol out of the Commerce Clause.  

· Coercive of the state 

· Spending Clause:  

· Congress can tax and spend for the general welfare.  

· Note:  The enumerated powers are not a limit on the spending clause – This has been an accepted principle since the days of Alexander Hamilton

· Test for spending power:

1. Must be for “the general welfare” – defer to Congress

2. If there’s a condition, Congress must state it unambiguously

3. Conditions may be illegitimate if they are unrelated to the federal interest 

4. Other constitutional provisions may provide an independent bar to the conditional grant of federal funds (e.g. free speech)

5. Must not coerce states 

· Court says that 5% is not coercive

· Big question: Whether condition on the grant can be used to get states to change their laws?

· Argument for law:

· Congress wants to promote highway safety – danger of people driving across state lines and getting drunk and then going home.

· Coercion/Inducements – Meaningless distinction

· Though note psychology’s endowment effect – hate losing a dollar more than getting one.  

· Why do we care if Congress attaches conditions to grants?

· What if Congress passed law conditioning spending on passage of prohibition on child labor?

· Note that Congress could pre-empt state laws directly, so why not allow them to give states more flexibility.

· However, this still leaves the accountability problem – states pass laws at the behest of Congress

· O’Connor’s concern:

· Distinction between spending and regulation.  Congress is regulating beyond its enumerated powers in the guise of spending.  

Dormant Commerce Clause
City of Philadelphia v. State of New Jersey (Fried. Supp. 36)

· NJ passes a law that prohibits the importation of waste from surrounding states.  Waste disposers from NJ and cities in other states bring suit.

· Issue:

· Congress has not pre-empted NJ’s action – it has allowed states to regulate waste.

· Question is whether NJ can discriminate against importation of waste from other states under the dormant commerce clause.

· Notes on Preemption – 

· Implied – Courts will find Congress pre-empted when conflict arises w/ state law

· Express – Congress says “We’re pre-empting”

· Field – Court finds entire field is pre-empted by scope of Congress’ regulation (e.g. cigarettes)

· Court decides dormant commerce clause cases.  Why shouldn’t Congress regulate discrimination by one state against another?

· Tremendously inefficient – Congress may not be able to muster majority to care about regulation.

· Test for dormant commerce clause violations:

· The test follows a strict scrutiny/rational basis structure

· Did the state discriminate?
· No Discrimination– then is there a burden on interstate commerce?
· If yes, apply Pike balancing test:

· Do the burdens on interstate commerce outweigh benefits to the state? (e.g. for truck mudflaps)

· Dispute about whether burden should be actual or claimed 

· State almost always wins

· State loses in cases involving things like differing railroad track gauges – huge burden on commerce

· Yes Discrimination – then ask whether there’s a legitimate purpose 

· If no, then unconstitutional.

· If yes, then ask whether there’s a non-discriminatory alternative.

· If yes, then unconstitutional

· If no, then it’s okay

· Discrimination – Three types

1. Facial – On statute’s face

2. In effect – 

· Hunt – North Carolina passes regulation prohibiting apples from having other ratings system – this clearly discriminated against Washington apples.   

3. Purpose – legislative history

· What’s wrong with discrimination?

· Encourages states to pursue protectionist measures and retaliate against each other.  We don’t want states to put up barriers to trade!

· Political process argument – Other state’s interests not represented in state’s legislature

Market participant exception:

· You’re allowed to discriminate if state is just acting as a market participant.  

· E.g. admission to state university, sales of cement. 

Dormant Commerce Clause different from other kinds of striking down:

· If something is struck down, then Congress can overturn the Court by pre-empting.

Separation of Powers:

Separation of Powers (Horizontal) 

· Branches:  Legislative makes law, executive enforces law, and judiciary reviews application.  

· But  we also have checks and balances – executive veto, judicial review of constitutionality of laws, impeachment of executive ( all seek to protect 
· What we get:
· Accountability – two branches democratically elected
· Rule of law – separate makers of law from enforcers and reviewers
· Liberty -- through checks 
· Problems:

· Inefficient

· Formalism vs. Functionalism

· Political Safeguards

The President’s powers:

· Executive Power Vesting Clause (§1), Take Care Clause (§2), Commander in Chief Clause (§2)

· Commander in Chief power -- 

· “Shall take Care that the Laws be faithfully executed” 

· Justice Black – this only applies to laws that have been passed.

· Lincoln argued during civil war that can’t uphold one law when it would be at the cost of all the others

· “the executive Power shall be vested in a President”

Administrative Agencies:

· Agency like the EPA makes regulations (like legis), enforces (like exec), and adjudicates (like courts)

· How is this okay under separation of powers?

· We maintain fiction that agencies act under authorization – they must follow intelligible principle laid out in statute by Congress

· But under caselaw the intelligible principle can be pretty vague

· “Chinese Wall” within agency – separate rule making from enforcing from 

· Due Process – notice, opportunity to be heard

· Judicial Review – Article III Court reviews agency action’s statutory authorization and factual basis

Morrison - 

· After Watergate Congress created Independent Counsel Act – made independent counsel accountable to a panel of justices from the DC Circuit

· Court upheld this process

· Then with Ken Starr we saw drawback to unaccountable prosecutor 

Mistretta –

· Sentencing Commission – Arose out of conservative concern about leniency, and liberal concern about sentencing disparities for same crime.  Created sentencing matrix 

· Body of people that included members of the judicial branch made matrix.

· Court upheld this system, but Friedman really dislikes it because it renders Congress unaccountable.

Immigration and Naturalization Service v. Chadha
· Facts:  Chadha was Kenyan citizen whose student visa had expired.  He sought to remain in the US under a provision allowing the Attorney General, in his discretion, to suspend deportation in cases where an alien has been resident in America for 7 years where 

· Issue:  Whether the legislature may exercise a veto over executive agency action.  

· Holding:

· Changing Chadha’s status is a legislative act

· Legislative acts require bicameralism and presentment

· Legislative vetoes do not require bicameralism and presentment

· So legislative vetoes are unconstitutional.  

· Notes:

· Legislative vetoes come in different forms – one House, both Houses, just a committee, etc.  

· Why do we care about bicameralism?

· Formalism vs. functionalism:

· What makes Burger’s opinion formalist?

· White’s dissent

· Law creating legislative veto satisfied bicameralism and presentment

· If Congress can delegate it’s power, then it should be able to condition that delegation

· Problem of the sheer amount of law made by agencies.  

· Without the veto, agencies may issue regulations with the force of law without bicameral approval.  

· If effective functioning of complex gov’t requires delegation, then Article 1 should allow Congress to qualify that grant with a veto.  

· Status quo 

· If we see the baseline as Chadha-out, then this baseline is altered only when both Houses (by not vetoing) and the executive (by proposing suspension via the AG) agree that he should be allowed to stay “in.”  

· Criticisms:

· AG is not the President

· This reverses the order – President goes before Congress

· Congress isn’t going to be voting for something, it’s voting against something, or it’s not voting at all.  

· Separation of powers by function

· Legislative – make law

· Executive – execute law

· Judicial – apply law

· Why do we separate powers in this way?

· Note that this system is very inefficient.  

· And powers are not strictly overlapping – checks and balances.  

· Reason for separation: Preserve liberty by making it difficult to distribute power, and by diffusing power across multiple sources.

· What we want out of government – accountability, liberty, rule of law.  

· We want courts to be less accountable so they can preserve liberty and rule of law.  

· Note problem of private bill system – legislature is being specific, not general.  

· Powell’s concurrence – In making a decision about the application of the law to an individual, Congress is invading the province of the judiciary.  

· In lots of other cases, the legislative veto wouldn’t be affected by Powell’s holding.  

Formalism and Functionalism:

· Formalism – All the justices did this in Chadha, they just did it in different ways.  Uses words and categories right in the Constitution and tests whether you’re in them or you’re not.  

· Functionalism – Are we furthering the values that the system was intended to further anyway.  

· White in Chadha – We live in a world of administrative agencies where Congress gives all this power to administrative agencies.  This is just a check, a safeguard on executive action.  

· Criticisms of White’s approach – This is judicial power, and it’s an odd way to exercise it.  

· But White might well be right in other kinds of delegations, in which individual liberty is not at stake (e.g. in passing environmental regulations).

· Key Question: Was the delegation arrangement one that furthered the underlying value of maintaining the balance of power?

· Friedman:

· Chadha’s getting tossed out of the country without process.

· Note that private bills allowed people to stay who would have to leave
· But legislative veto forces people to leave who would otherwise be able to stay
· What’s troubling is that Congress has the ability to pick out people and do bad things to them 

· Burger gets everyone off on the wrong track with focus on legislative power

· White’s responding to that argument

· Powell is on the right track

· Problems with formalism and functionalism:

· Functionalism gives a lot of discretion to judges

· Formalism doesn’t allow for constitutional change, but if you’re a judge it feels very safe because you’re sticking to the text.  

· Pattern in cases – Judges strike things down using formalism, and uphold things using functionalism.

· Individual – Scholar Rebecca Ground have argued that there must be a focus on the individual in the case and their liberty – don’t just focus on the formal/functional arrangements of the separation of powers. 

· But she doesn’t tell us what to do when that’s not the case.  

· Congress’s possible responses:

· Only delegate exactly the powers they want

· Cut off funding – may be too blunt, politically unpopular, president could veto 

· Also can just reduce funds next time budget happens

· Report and wait – but even this is subject to veto

· Breyer’s fast-track idea: AG proposes list of names, Congress debates them without possibility of amendment, and President of course signs off

· Can call hearings and berate agency heads

Why should Courts do separation of powers analysis at all?

· Constitution gives mechanisms for branches to fight each other – why not just let them duke it out?

· This is reminiscent of Blackmun’s political procedure argument in the federalism context

· Reasons for Court involvement:

· Political parties – if same party controls Congress and Executive, then we don’t have power check

· Pildes has argued for separation of parties, not powers

· But what if parties are antagonistic?

· We can’t be confident that the values we care about – efficiency, accountability, rule of law, liberty – will be achieved.  

· Focus on the motives 

Youngstown Steel 
· Three Clauses:

· Executive Power Vesting Clause (§1), Take Care Clause (§2), Commander in Chief Clause (§2)

· Jackson’s famous three-part test:

1. President is at the height of his power when he acts with Congress’ assent

· Limit:  Whatever powers the Constitution gives to the two powers

· Assent can be express or implied

2. President is in the “zone of twilight” of his power when Congress is silent

3. President’s power is at its lowest ebb when he takes action incompatible w/ Congress’ expressed intention

· Power is much more limited – Constitutional powers less Congress’ powers

· Paradox of voting aggregation:  A majority of justices think that Congress was silent, and a majority thinks that if Congress were silent then it would be okay to seize the mills

· Frankfurter – 

· Congress chose not to vest power in the President 

· Unbroken executive practice 

Milligan 

· Facts:  

· In 1864, Democratic critics of war in Indiana were charged with planning armed uprising.  Indiana was not a theater of military operations, but it had been very hospitable to “Copperhead” sentiments.  

· So military tried them in front of military commission, which sentenced them to death.  They appealed to SCOTUS.

· Holding:  

· All nine justices agreed to overrule conviction.  

· Majority of five held:

· Said that military tribunal was not okay when civil courts were up and running.  

· Further held that Congress could not authorize military trials in such circumstances.

· Four concurring justices held that Congress could authorize a military trial without a jury.  

· Notes express exemption in the 5th Amendment for cases arising in the military and navy – though this doesn’t apply to Milligan

· Congress has the war power – can declare war, raise armies, make laws necessary and proper

· Its power extends to Indiana, which was a military district at time of arrest and had previously been invaded.

· Concern:  Those who said that Congress could authorize were concerned about maintaining victory in the South after the Civil War

Quirin (872)

· Seven guys on a submarine were supposed to set off explosives – caught before they could do anything.  They confessed, they were not wearing uniforms.  

· They were tried by military tribunal.  Quirin was an American, but Court nonetheless held that he could be detained and tried by a military tribunal.

Hamdi
· O’Connor says that AUMF, couple with the law of war, gives executive power to detain Hamdi.  

· Says AUMF is authorization for detention, and satisfied §4001(a)’s requirement that detention be “pursuant to an act of Congress”

· Fact that AUMF does not use explicit language is irrelevant, since:

· The capture of unlawful combatants is an incident of war

· There is no bar to US holding one of its own citizens as an enemy combatant -- Quirin
· In Jackson’s scheme, this is a category 1 argument.

· Distinguishes Milligan on ground that he was not a prisoner of war – he was arrested at his home, outside a war zone.  

· Endorses Quirin instead – can try a US citizen acting as a spy

· Context of this case – US citizen captured in a foreign combat zone 

· Avoid Perverse incentive – Don’t treat Hamdi differently based on whether he’s held on US soil or in Guantanamo or Afghanistan

· O’Connor also says we need procedural protections, because of the right to due process, habeas, etc. (p. 846ff.)

· See Separation of powers discussion under PDP analysis

· State of war is not a blank check for the exec 

· Constitution envisions role for all three branches when individual liberties are at stake 

· Absent suspension of the writ of habeas, a citizen detained as an enemy combatant is entitled to DP 

· Add more about interests
· Souter:

· Non-Detention Act – Prohibits detention unless there’s an Act of Congress

· He says that O’Connor’s not crazy in being concerned about releasing prisoners, but the Government wants to have it both ways by not treating Hamdi as a POW 

· This is a category 3 argument

· Scalia – Hard to put him on the Jackson continuum because he makes an argument about Constitutional prohibition

· Habeas Corpus – the Great Writ in merry olde England

· Congress can suspend during invasion and rebellion

· Only time during history that it has been suspended was during the Civil War – Lincoln suspended and Congress overturned

· Problems with Scalia’s argument:

· Doesn’t apply overseas

· Ex Parte Quirin – Says it’s fine to try American citizen in a military tribunal 

· Scalia tries to distinguish Hamdi on ground that Quirin admitted to being an enemy combatant

· Scalia is trying to square Quirin with Milligan
· Milligan said that military tribunal was not okay when civil courts were up and running.  

· All agreed that Congress hadn’t authorized, Court split about whether it could authorize 

· Those who said that Congress could authorize were concerned about maintaining victory in the South after the Civil War

· Note that Roosevelt apparently told the Court that he was going to hang Quirin regardless of what the Court said 

· Thomas 
· Says AUMF does authorize detention (Youngstown 1), but such authorization is not necessary (Youngstown 3).  

· Problem with Youngstown framework:

· Congressional authorization can exist in the eye of the beholder

· Issacharoff & Pildes:

· Court in times of emergency has tended to deter to a two-branch solution – if Congress has okayed it, the Court will defer

· Milligan doesn’t quite fit this framework – only four said Congress could make it okay

· Big problem with this thesis is that Congressional authorization can be very ambiguous

· Another problem raised by Youngstown – 

· Truman said he’d 

· Congress loves to shirk responsibility 

· Friedman & Farrajon response:

· Court should hand down democracy-promoting decisions
· Democracy default rules

· Rasul – Aliens in Guantanamo petition for hearing. Court says they’re entitled to hearing b/c Guantanamo is within US

· F&F suggestion: Court should hold that all detainees are freed unless Congress acts within 60 days.

· After Rasul, Congress passes Detainee Treatment Act

· Strips jurisdiction, eliminates Habeas and provides DC Circuit review of CSRTs (military hearings) and war crimes tribunals

· All Circuit can review is whether ___ -- no 

Hamdan 

· Court found jurisdiction, and held that procedures were inadequate.  Suggested following procedures of court martial.  

· Congress (Karl Rove inspired) responded by stripping jurisdiction in no uncertain terms, adding a few procedural rights

· Current case before the Court is Boumedienne – raises fundamental questions about the rights of non-citizens, Constitutional process due, inside/outside the country 

McCardle – Jurisdiction stripping 

14th Amendment
Slavery Background
· Three mentions of Slavery in Constitution

· 3/5 compromise

· Can’t outlaw slave trade until 1808

· Fugitive slave provision

· Supreme Court decides to decide slavery question in Dred Scott (1857) (p. 229)

· Court held two things:

· African slaves and their descendants could not be citizens of the United States.  (Important in the case b/c it made diversity jurisdiction impossible.)

· Congress is without power to outlaw slavery in the territories because it interferes with right to property under 5th Amendment.  

· Federalist principle.  

· Following Civil War, 13th Amendment is passed.  

· 2nd Section gives Congress power to enforce by appropriate legislation

· Civil Rights Act of 1866

· Declares former slaves are citizens 

· Prohibits discrimination in civil (not political or social) rights and immunities – 

· Scope of civil rights:  Contracts, property rights, participate in civil cases, equal criminal penalties

· Debate in House and Senate:

· Many conservatives worried about broad scope of “civil rights and immunities”  -- thought it would create right to interracial marriage, right to vote, and would threaten segregation

· There was also concern that Act was unconstitutional because it went beyond the scope of the 13th Amendment – including from Radical Republicans like Bingham

· Compromise – phrase “civil rights and immunities” was struck from the final bill 

· But constitutional concerns still remained.

History of the Amendment
· Earliest version – the Bingham Amendment:

· “The Congress shall have power to make all laws which shall be necessary and proper to secure to the citizens of each State all privileges and immunities of citizens in the several States; and to all persons in the several States equal protection in the rights of life, liberty and property.”

· Drew widespread opposition:

· Conservatives – Thought it gave too much power to Congress – 

· Radicals – Worried it was not self-executing and depended on fickle Congress.  

· Redrafted following passage of Civil Rights Act.  Legislators linked Section 1 with the Civil Rights Act, and most debate was over Section 2.  

· Declined to extend suffrage & rights to women

· 14th Amendment (1968)

· 1st  -- 

· All persons … are citizens of the United States and of the State wherein they reside.  

· No State shall make or enforce any law which shall abridge the privileges or immunities of citizens of the United States;  

· Nor shall any State deprive any person of life, liberty, or property, without due process of law; 

· Nor deny to any person within its jurisdiction the equal protection of the laws  

· 2nd– stalemate with South over black voting – if blacks don’t vote, they don’t get to be counted for representation in Congress

· 3rd – Confederates out of fed gov’t

· 4th – Public debt

· 5th – Congress shall have the power to enforce, by appropriate legislation, the provisions of this article.  

· 15th Amendment 

· 1st - Right of citizens to vote shall not be denied or abridged by the US or by any State on account of race, color, or previous condition of servitude

· 2nd - Congress shall power to enforce this article by appropriate legislation.  

· Context - Republicans decide it’s in their interest to extend suffrage to blacks in South & North.

14th Amendment’s Scope
Slaughterhouse Cases – Reading “privileges and immunities” narrowly
· LA gave monopoly to corporation to have all butchering done on one site.  (Public health measure or corrupt cronyism, depending on your perspective.)  Butchers claim monopoly violates their 14th Amendment rights.    

· Court state police power extends to creating corporations – cites McCulloch.  

· Holding:

· 13th Amendment Claim fails – this isn’t slavery; not going to construe ‘inst

· 14th Amendment Claims:

· Privileges and Immunities – Court reads 14th Amendment as establishing bifurcated citizenship, with the P&I clause only applying to privileges of US citizens, not privileges of state citizens.  This places radical limit on scope of privileges and immunities clause – only applies to interstate travel, access to gov’t offices, protection on the high seas.  

· Majority’s Concern – Broad view of clause would eviscerate federalism.  

· Due Process claim – Monopoly is not a deprivation of property.  

· Equal Protection claim – EP clause designed to protect former slaves

· Dissent (Bradley): This law does abridge P&Is of citizens by depriving of property and equal protection without due process -- right to adopt a trade.  And the 14th Am applies to everyone, not just blacks.  

· Dissent (Field)

· Creating a corporation with a monopoly exceeds the police power and amounts to an exclusive privilege.  This case would justify any monopoly.  

· Dissent (Swain)

State Action Requirement
Civil Rights Cases – State Action Doctrine
· Civil Rights Act of 1875 entitled all citizens, regardless of race, to full and equal enjoyment of inns, public conveyances, and theaters.  

· Court (Bradley) struck down CRA.  Three key holdings:

· 13th Amendment does not prohibit or allow Congress to prohibit most racially discriminatory practices – just slavery and “badges and incidents” of slavery.  

· 14th Amendment does not empower Congress to forbid discrimination by private persons.  

· 14th Amendment does not itself prevent private discrimination.  

· Concern: If 14th amend covered all forms of discrimination, then the constitution would cover all forms of private conduct
· Dissent (Harlan)

· Would uphold CRA under 13th and 14th 

· 13th – Congress can enact legislation upon not only states but also individuals and corporations that exercise ‘public functions.’  Railroads are public highways, inns are a kind of public service under common law, theaters licensed by the law.  Discrimination by these = badge of servitude.  

· 14th – Rejects state action theory of privileges and immunities.  

Scope of the State action doctrine:

· State acts directly

· Private party acting in public function – Marsh – company town discriminates against Jehovah’s witness

· Sufficient entanglement with the state – Burton – restaurant leased space in parking garage owned by gov’t.  

· State enforcement of private contract – Shelly v. Kraemer
Shelly v. Kramer – Expanding state action doctrine
· Challenge to a racially restrictive covenant.  Court holds that there’s state action to enforcing such a covenant.  

· If this is the rule, then the public/private line is gone completely.  

This case has not been followed.  

1st Amendment Contours of state action doctrine:

· Many states have adopted laws forbidding discrimination by organizations on basis of race, gender, etc.

· Roberts v. Jaycees – Court strikes down exclusion of women, because organization was otherwise open to all 

· Boy Scouts of America v. Dale – Court upholds exclusion of homosexuals, because of the expressive message of the Boy Scouts.

· Expressive message is the test.  

DeShaney – Action/inaction line
· Divorced parents.  Father beats child senseless.  Mother sues CPS.  

· Court holds that states can only be liable for action, not inaction.

· This line helps maintain liberty, by not encouraging CPS to act all the time.

· Troubling, because CPS had been actively involved with the family.  

Equal Protection

Three levels of scrutiny:

· To survive rational basis scrutiny, a law must be rationally related to a legitimate government purpose.   

· Intermediate Scrutiny – Substantially related to an important gov’t interest

· To survive strict scrutiny, a law must be narrowly tailored to achieve a compelling government purpose

Chart of Suspect Bases of Classification – see p. 1327

	Strict Scrutiny 
	Intermediate Scrutiny
	Rational Basis

	Race

Alienage

National Origin
	Gender

Illegitimacy
	Age

Mental Retardation

Intelligence

Sexual Orientation*

Appearance

Physical 


List of what factors we should consider in determining whether group is suspect class:

· Text

· History (Intent)

· Immutability 

· Moral Relevance – Ought the classification be used?

· Is the purpose invidious?  

· Prejudice against discrete and insular minorities 

· Often called process theory – focused on process rather than substantive outcomes

When to apply strict scrutiny:

1. When the Constitution is specific (e.g. speech, search and seizure)

2. Laws that classify in a way that impedes working of the political process – e.g. laws that protect incumbency, restrict the franchise

3. Laws that display prejudice against “discrete and insular minorities” 

Rational Basis Test
· To survive rational basis scrutiny, a law must be rationally related to a legitimate government purpose.   

· Railway Express (1949) – illustrates standard post-‘37 application of rat’l basis
· NYC regulation prohibited advertising on delivery trucks, except that owners of trucks could advertise their own company.  

· Rationale is ostensibly public safety – prevent distraction (though truck owners like NYTimes may have been behind regulation)

· Court finds rational basis, defers to local authorities

· Nordlinger (1992) – Court especially deferential on complex tax issues

· Rejects EP challenge to Cali’s Prop 13’s setting property taxes at home’s sale price.  

· Finds RB in (1) goal of preserving neighborhood stability and (2) new owners not having same reliance interest.

· NYC Transit v. Beazer – Rejects EP claim for methadone users

· TA rule excludes methadone users from all jobs 

· Equal Protection claim brought against this rule:

· It’s over-inclusive – Methadone maintenance program participants who’ve been in program for over a year are just as employable as average person TA would hire.  

· It’s under-inclusive – Doesn’t apply to other groups that may have employment problems (like alcoholics)

· Rational Basis is met

· Classification serves purposes of safety and efficiency.  

· Admin Efficiency -- Any special rule short of total exclusion will be less precise and more costly.  (Rules v. Standards.)

· Court will not enquire into sub-parts of the classification.  

· Policy Discretion -- Choice of wisest personnel policy is not within scope of EP clause.  

· Political Process:  Case does not involve “a class of persons characterized by some unpopular trait or affiliation” – so no likelihood of bias on part of the ruling majority.  

Strict Scrutiny

Only laws containing “suspect classifications” warrant strict scrutiny.  

· To survive strict scrutiny, a law must be narrowly tailored to achieve a compelling government purpose

· Strict Scrutiny applies to race because of the text and intent of the 14th Amendment.  

· Distinguish laws that (1) classify on the basis of race from (2) laws whose purpose is to achieve racial subordination.   

What does strict scrutiny do?

1. Ensures that when lines are drawn, legislature has thought about it

2. Negative function – smoke out inappropriate purposes

· We want to look to the real purposes, not to the hypothetical purposes that suffice under rational basis review

3. Makes categorization expensive

· Invite litigation

· Force legislature to consider categorization 

List of what factors we should consider in determining whether group is suspect class:

· Text

· History (Intent)

· Immutability 

· Moral Relevance – Ought the classification be used?

· Is the purpose invidious?  

· Prejudice against discrete and insular minorities 

· Often called process theory – focused on process rather than substantive outcomes

Immutability:

· Over-inclusive – legally blind shouldn’t be able to fly a plane

· Under-inclusive – religious discrimination wouldn’t be included

· Thus, doesn’t work separate and apart from the moral relevance of the characteristic

Academics on Strict Scrutiny (p. 984-87)

· John Ely – 

· Antidiscrimination principle remedies defects in the legislative process.  

· Two reasons for treating racial classifications as suspect

1. Process - 1st Degree Prej. – Treat as suspect those classifications that disadvantage groups that are widely vilified, such that legislatures might wish to injure them.  

2. Result - 2nd Degree Prej. – Treat as suspect generalizations whose incidence of counter-example is much higher than legislature apparently thought it was.  This is rooted in observation that “prejudice is a lens that distorts reality.”  So be suspicious when generalization serves the decision-makers.  

· Immutability 

· Brest 
1. Brennan says legal burdens should bear relation to individual responsibility
2. Problem – There are other categories besides race and sex which are irrelevant to individual responsibility, and yet distinctions are okay.
· How do we distinguish?
· Balkin:  
1. Discrimination on the basis of race is bad because it is part of a system of domination and oppression.
2. Religion is not immutable – and yet discrimination is wrong because it has been used as basis for domination.  
3. Real issue is whether society has created an unjust status hierarchy organized a particular trait or set of traits – whether those traits are immutable, or voluntarily chosen, or instilled through socialization.  
· Ruth Colker – Anti-subordination is a group-based perspective.  
Carolene Products – Footnote 4 (p. 515)

· When to apply strict scrutiny:

1. When the Constitution is specific (e.g. speech, search and seizure)

2. Laws that classify in a way that impedes working of the political process – e.g. laws that protect incumbency, restrict the franchise

3. Laws that display prejudice against “discrete and insular minorities” 

· John Hart Ely – spun this into a theory of when the Court should apply strict scrutiny

· Very important to protect channels of political change

· But there will still be minority groups that need to be protected

· So what’s a discrete and insular minority?

· Seen as a discrete group and see themselves that way

· But we can’t apply strict scrutiny to every decision that somehow affects such groups – they’d litigate everything. 

· So we look for prejudice – pattern of subordination, historical losers in political process based on stereotypes

· Why does insularity matter?

· Dahl’s theory of coalition politics – not just constant majority versus constant minority.  We have shifting coalitions between minorities.  

· Insular groups – other groups won’t cut deals with them.  

· So courts will worry that laws will not protect this group.

· Criticisms:

· Race is socially constructed

· Ackerman – groups that are discrete and insular do well in the political process, precisely because members can’t easily exit.  

· But this seems to miss problem of historical subordination.  

· Ackerman’s challenge – name me a group that others dislike so much that others would not cooperate with them.  

· Response:  Blacks in antebellum south

Strict Scrutiny Cases

Racial classifications may be upheld in certain limited circumstance:

· Gang violence

· Census collection

· Genetic testing

· Affirmative action

Loving v. Virginia (1967) (p. 959) - Strikes down VA law criminalizing inter-racial marriage.  

· Equal Protection:

· Court applies heightened scrutiny, finding racial classification has discriminatory purpose 

· State argues that this law does not discriminate on basis of race because it prohibits marriage between the races, and therefore applies equally.

· Court rejects, finding law’s purpose is to maintain White Supremacy.

· Evidence:  VA only restricts interracial marriage involving whites.  

· Substantive Due Process
· Freedom to marry is a fundamental freedom protected by SDP.  Can’t be denied just based on unsupportable racial classification.  

· Stewart concurrence – Can’t make race what triggers criminality.  

Korematsu (1944) (p. 966)

· Background: Roosevelt directed the War Dept to “prescribe military areas from which any and all persons may be excluded…subject to whatever restrictions the Commander might impose.”  Military commander declared that the Pacific Coast states were “particularly subject to attack, attempted invasion, espionage, and sabotage.”  A couple months later, all Japanese persons were officially excluded and moved to detention camps.  Korematsu was a native born 14th Am birthright citizen convicted of disobeying the Order.  He challenged the constitutionality of the Order.   Court upheld the exclusion order by 6-3.

· Facts undercutting majority:

· There were no incidents of sabotage in 11 months before the order – undercuts argument for urgency.  British held individual hearings for Germans and Italians in less time.  
· Gov’t had already swept up those who were deemed to have the closest ties to Japan immediately after Pearl Harbor
· Youngstown 1:  There was Congressional Act that delegated power to executive to impose curfews, designate military districts.  Congress also made it a crime to “enter, remain in, or commit any act in” any military zone contrary to the zone’s restrictions.

· Holdings (Black):

· All legal restrictions which curtail the civil rights of a single racial group are immediately suspect (suspect classification).  However, the restrictions may be found constitutional after subjection to strict scrutiny if justified by a compelling state interest (and not racial antagonism) as long as the law is narrowly tailored.  

· Rejected “ugly” comparison to concentration camps -- “we are dealing specifically with nothing but an exclusion order.” 

· Defer to Military: Korematsu was not excluded b/c of hostility to his race, but b/c we were at war with Japan and military authorities had determined there were Japanese who retained loyalties to Japan.  

· Frankfurter, concurring:

· War power:  Validity of action must be judged in the context of war.  Framers were practical hard-headed men w/ experience in war.  

· Order was valid given context.

· Congress has power to make Order’s violation a crime.  

· Military is still bound to obey the Constitution, but judges should not review military’s judgments military necessity.  

· Murphy (dissenting): This looks pretty racist.  

· The judicial test for military necessity to deprive citizens of rights is “whether the deprivation is reasonably related to a public danger that is so ‘immediate, imminent, and impending’ as not to admit of delay and not to permit intervention of ordinary constitutional processes to alleviate the danger.”  

· This order fails that test b/c depriving of rights without due process and also of equal protection.  The order could have passed if there was some “reasonable relation” of the removal to the “dangers of invasion, sabotage, and espionage” but there wasn’t.  This is just legalization of racism.

· Jackson (dissenting): 

· Our system assumes guilt is personal and not inheritable, yet Korematsu had no choice as to his parents.  

· Unrealistic to expect the military to conform to “conventional tests of constitutionality” but that does not mean that all “permissible military procedures” are constitutional.  If the court sustains the order, that’s a greater blow to liberty than what’s already happened.  

· Duties as a judge “do not require me to make a military judgment” on the military necessity of the order.  “I do not suggest that the courts should have attempted to interfere with the Army.”  But we don’t have to agree with the order at this point; now that the emergency is over, let’s keep our hands clean.  (Like in Hamdi—court comes in and looks pretty after the dirty work is done.) 

Johnson v. California (2005) (p. 991) – Prison segregation gets strict scrutiny
· Prison assigned cellmates on basis of race during prisoners’ first 60 days in prison.  
· O’Connor says it deserves strict scrutiny, remands.
· CDC claims policy is ‘neutral’ because it neither benefits nor burdens members of any group.
· O’Connor rejects, saying SS applies even when classification may appear neutral.
· CDC concerned about racial violence, but O’Connor notes racial classification may breed racial hostility.
· Strict scrutiny is not ‘strict in theory, but fatal in fact.’
· Ginsburg concurrence:
· Different standards of review should apply to actions designed to hurt groups long denied full citizenship and those designed to help 
· No showing that this law designed to help
· Stevens dissent:
· This fails SS, so don’t bother remanding.  Federal prisons don’t use this policy; can just look at inmate’s records and make individual determinations.
· Thomas dissent:
· SS should not apply – Constitution demands less within prison walls.  Defer to prison officials re racial violence.  
Census Cases – 

· Morales v. Daley (2000) -- Challenge to collection of racial data 

· District Court rejects, drawing distinction between asking someone to self-identify as a way of collecting of information and government use of suspect classifications

· Prieto (1970 Dist Ct.)

· Challenge to failure to count Mexican Americans separately

· Court says this is not discrimination w/in meaning of EP clause – line drawing must occur, and P’s will be counted 

Hernandez v. Texas (1954) – Defining Suspect Class with reference to Community 
· Historical pattern of exclusion of Mexican-Americans from juries in Texas county.

· Issue:  Do Mexicans constitute a separate class in Jackson County, distinct from whites?   

· Holding: 

· Yes.  Look at the community to determine whether a suspect class exists.

· Implication: One community get different standard of scrutiny than another.  

· Note that this might become a reason not to accord suspect class treatment to race. 

· Evidence:

· Courthouse has racially segregated bathrooms.

· Other evidence of discrimination in the community

· Composition of community vs. who had been on juries

Other Suspect Bases of Classification

City of Cleburne v. Cleburne Living Center – Mental Retardation gets Rational Basis

· Mental retardation does not warrant even intermediate scrutiny because:

· They are immutably different, and difference is relevant – reduced ability to cope with and function in the everyday world.  

· Not politically powerless – check out all the legislation on their behalf

· This would open the door to other groups – the aging, the disabled, the infirm, the mentally ill.  

· But Court applies rational basis scrutiny and finds no rational basis

· Requirement of special use permit only for the mentally retarded makes no sense.  No requirement for apartments, dorms, frats, nursing homes, hotels, homes for the aging ( other care and multiple dwelling facilities freely permitted.  

· City’s reasons flimsy – e.g. “flood plain” concern applies equally to nursing home.  Concerns about size of home apply equally to other dwellings.  

· Dissent – 

· Court is really applying heightened scrutiny when it examines reasons so intensely.  

Gender Discrimination
Intermediate Scrutiny – Substantially related to an important gov’t interest (Craig v. Boren)
Should Sex be a suspect classification?

· Text – hard to say which way this cuts – Constitution just says “persons”

· Note Reva Siegel argument that 19th Amendment should be interpreted to make sex a suspect classification under the 14th Amendment

· Intent – Clearly wasn’t the intent

· Immutability 

· Doesn’t get us very far

· Moral Relevance

· Ought the characteristic to be something on the basis of which laws are made?

· Inquiry isn’t very well defined 

· Friedman thought:  Judges have messed up the law by having the level of scrutiny determine the outcome so frequently.  We’ve taken any meaning out of the scrutiny.  

· But this raises problem of difficult of adjudicating…

· Prejudice against discrete and insular minorities

· Discriminated against historically

· But 50% of electorate is female

· False consciousness argument – women have been convinced not to band together

· Creates the risk of creating its own stereotype – women are easily brainwashed!

· Also hard to separate false consciousness from deep genuine beliefs.

· Insularity – Not residentially segregated.  Women and men lead intertwined lives.  

· But real point of this analysis is political power:  If women are discriminated against across the board, then they have less access to the levers of political power.  

· Response:  How expensive is it to vote?

· But you only get to vote on agenda given to you.

· Response 2:  Men still control wealth

Reason why intermediate scrutiny may make normative sense:

· We think that there are “real” differences, which means that the level of scrutiny may need to be lower, and generalizing based on those differences may be okay more often than based on race

· We may want to protect laws defending women

· Example:  Women tend to spend 11 years out of the workforce and to live longer than men, so we may want to pass laws protecting women financially.  

· But this raises issue of whether passing such a law reinforces women’s absence from the workforce

Bradwell v. Illinois
· Facts – Female lawyer seeks admission to the bar of Illinois.  Brings challenge under the Privileges and Immunities clause of the 14th Am.

· Holding 

· Majority holds, following Slaughterhouse, that practicing law is not a privilege and immunity of a US citizen 

· Concurrence by Bradley, who dissented in Slaughterhouse:

· Sexist separate spheres argument

· Writes sexism into the 14th Amendment

Reed v. Reed (1971) (discussed in Frontiero, p. 1189)

· Idaho law gives preference for men to be executors of estates, when all else is equal

· Rationale:  Men tend to have more experience in business

· Court unanimously strikes down on EP ground

· Purports to be striking law down under rational basis – characterizes as “arbitrary” the legislative distinction 

· Tension – Court wants strike down law without extending strict scrutiny to gender

Frontiero v. Richardson (1973) (Brennan) (1188)

· Facts:  Air force automatically grants benefits for dependents of men, but makes women demonstrate that their dependents are in fact dependent.  

· Rationale:  Admin efficiency

· Brennan Holding:

· Strikes down, characterizing Reed as applying strict scrutiny (clever move!)

· But he only get four votes for strict scrutiny

· Powell Concurrence: 

· Don’t apply strict scrutiny because it pre-empts the legislative process that was working towards the Equal Rights Amendment

· Note on 5th vs. 14th Amendment

· 14th Amendment doesn’t apply against the federal government

· 5th Am due process clause incorporates the 14th Am against the federal gov’t

· Bolling v. Sharpe did this – District of Columbia desegregation

Craig v. Boren (1976) (p. 1214)

· Oklahoma law allows 18-21 girls to buy near-beer, but not boys of same age.  

· Note that Ginsburg is picking cases that discriminate against men – part of litigation campaign.

· Court announces new standard of intermediate scrutiny:

· “substantially related” to the achievement of “important governmental objectives”

· Why not have continuum of standards?

· Would have endless proliferation of standards, lose consistency in results ( replays the rules/standards debate

· Does this standard make sense?

· Presumes that sex should not be treated the same way as race, because:

· There are real differences between men and women

· Pregnancy, abortions, bathrooms, the military

· Want to preserve laws that benefit women while doing away with those that hurt

· Maternity leave, the draft

· Note that anything that provides a benefit also seems to contain a stereotype

· Court upheld Florida property tax exemption for widows than widowers

· But struck down 50% dependency showing in the Social Security law

Geduldig
· Court says that pregnancy should not be treated as a sex classification – not all women respond

· Congress responded by amending Title VII

United States v. Virginia (the VMI case)

· Facts:

· Justice Dept challenges VMI’s exclusion of women on equal protection grounds

· Posture:

· Trial Court found no EP violation, 4th Circuit reversed and remanded

· Trial Court granted remedy of VWIL – Virginia Women’s Institute for Leadership, which was based on “cooperative” not “adversative” model 

· Issues:

1. Whether VMI violates EP clause

2. What’s the appropriate remedy

· Equal Protection analysis

· Classification must be “substantially related” to an “important government interest”

· Note difficulty of separating means from ends here – what is the interest and what is the means??

· Single sex education, diversity, citizen soldiers, Spartan virtues

· Note that she also emphasizes “exceedingly persuasive justification” phrase

· Virginia’s Two Arguments:

· Single Sex education provides important educational benefits & contributes to diversity in educational approaches

· Criticism:  

· Definitely provides educational benefits, but VA makes no similar opportunity available in an all-women college

· Purpose – VMI founded before the Civil War

· Note Rehnquist’s argument that VMI’s purposes before Hogan should not be held against it

· Unique adversative method would have to be modified were VMI to admit women

· Criticism:  

· Remedy analysis:

· For Ginsburg, must VMI admit women or close?

· No.  Seems like she’d consider an attempt to create a comparable military institute that actually overcame the Sweatt hurdle, which VWIL doesn’t come close to meeting.

· Note that Ginsburg doesn’t want to address the issue of single-sex education

· Friedman:

· Doesn’t see in the “substantially related” to an “important government interest” test a requirement that opportunities for men and women must be the same.  

· Note that this seems to be the rationale of VMI, and that it threatens programs for women.

· What if VMI were founded after Hogan?

· Recall that the record shows that Virginia contains numerous private single sex schools for women.  

· Notes

· Is Ginsburg actually applying strict scrutiny here?

· Note that her argument seems to be that VMI’s exclusion of women is not narrowly tailored to 

· What if VMI just admitted women without changing anything?

· Scalia’s dissent:

· Tradition matters.  This institution has been around for ages, and we should defer to the democratic process, which has changed other VA schools over time.  

Discriminatory Purpose 
All cases in this section involve laws that are facially neutral.
Rule:  If facially neutral, and has discriminatory impact, then ask whether there’s a discriminatory purpose.  
Impact v. Intent 

We learned from Feeney that even if the impact is both harsh and predictable, the Court won’t find discriminatory intent (necessary to trigger SS) without evidence of actual intent

Pros of Impact test:

· Intent difficult to prove

· Cognitive bias – people often don’t realize that their decisions are 

Cons of Impact:

· Too much power to the Courts – going to be striking down all sorts of laws, at every level of government.  Thus upsets both separation of powers and federalism.  

· Sweeps too broadly – going to challenge too many laws
· Racial classification 
Recall Plessy – 

· Upheld racial segregation in public transportation in face of EP challenge.

· “Separate but equal.”  

What case overrules Plessy?

· Brown – argument that separate education inevitably imposes stigma, and we have history of subordination
· Loving – Really overrules Plessy
· Argument in defense of the anti-miscegenation law was that it affected blacks and whites equally.   
· Two ways of arguing against this:
· Anti-classification  
· Anti-subordination
· If we have anti-miscegenation law that was applied equally (and not just to promote White Supremacy), then we could only strike this down on anti-classification basis
Ho An Kow v. Nunan (Cal. 1879) – Discriminatory purpose
· SF ordinance required every male imprisoned in jail to have hair clipped short.

· Legis history showed intent was to pacify Chinese 

· Holding:  Even if law is neutral on its face, but has discriminatory purpose, it gets strict scrutiny

Gomillion v. Lightfoot – Discriminatory effect (infer purpose)
· Alabama city draws 28-sided boundary to town, excluding most blacks but no whites

· Court struck down.  

Yick Wo v. Hopkins – Discriminatory application of neutral law
· SF granted laundry permits to none of 200 Chinese applications, and to all but one of 80 Caucasian applicants

· Okay to rely on statistical evidence

Gaston County
Katzenbach v. Morgan – Voting literacy case

Griggs v. Duke Power Co. (p. 1024) – Title VII Discriminatory Effect Test
· P’s make Title VII challenge to employer’s requirement of high school diploma as having discriminatory effect

· Under Title VII, 

· Plaintiff just has to show discriminatory effect

· D then has burden to show that employment requirement is a “business necessity”

· In this case D failed to show necessity, so practice struck down.

Washington v. Davis (p. 1026) – Constit does not mandate disparate impact test - Must show discriminatory intent
· Facts:

· P’s were blacks whose applications to become DC police officers were rejected because they failed a written personnel test (widely used by civil service commission).  

· P’s show there’s a discriminatory impact. 

· Basically, the P’s are trying to constitutionalize the holding of Griggs.  

· Rule:  Even if a neutral law has a disproportionately adverse effect upon a racial minority, it is unconstitutional under the Equal Protection clause only if that impact can be traced to a discriminatory purpose.  

· “the 14th Amendment guarantees equal laws, not equal results.”

· Holding:

· Court refuses to extend Griggs to Constitution – you must show discriminatory intent.  

· First question is whether law classifies on the basis of race and gets strict scrutiny

· Disproportionate impact is not irrelevant, but standing alone it does not trigger strict scrutiny.  (This seems to restrict holding of Gomillion.)

· Precedent – not all points in the same direction

· Palmer – MS was ordered to integrate public swimming pools, but closed them instead.  MS asserted this was for public safety, but legislative history reveals that real purpose was to avoid integration.  Court applied a neutral-effects test and upheld the closing of the pools.  

· This is precisely the opposite of Washington.  So we have a precedent problem.

· Policy arguments:

· If we have disparate impact test in a society in which wealth and race correlate, then lots and lots of laws will be shown to have disparate impact.  (Taxes, welfare, licensing, etc.)

· Notes:

· Note that nothing in Title VII requires an impact test, and neither does 5th or 14th Am.  

· What’s the right standard?  Impact sufficient to shift burden?

· If we argue that it’s too hard to show intent, isn’t that just an argument for adjusting the burden of proof

Way to understand Palmer – Showing discriminatory purpose intent is not sufficient.  Must also show discrimination causes harm.  See also Allen?
Arlington Heights – Intent to discriminate must be ‘motivating factor’
· Two important holdings:

1. P’s must show intent to discriminate was a “motivating factor,” even if not the sole factor.

· Factors that can be used:

1. Impact of the official action, including whether a clear pattern emerges that is not explainable on grounds other than race

2. Historical background of the decision, particularly if it shows official actions taken for invidious purposes

3. Sequence of events leading to decision

4. Departures from normal procedures

5. Esp. when normal procedures indicate opposite result

6. Legis and admin history

2. If you show race was a motivating factor, then the burden shifts to the defendant to show that the same decision would have been made if race were not a motivating factor

· Difficult to prove counter-factual!

Feeney (p. 1262) 
· Facts:  
· MA gave absolute preference to veterans for promotions and hiring in civil service

· Women in civil service challenged law on ground that it violates the EP clause

· Rule:  When a statute that is gender-neutral on its face is challenged on ground that it has adverse impact on women, we ask whether adverse effect reflects invidious gender based discrimination
· Analysis:
· Classification: The statute makes a distinction between veteran and non-veterans 
· This adversely affects non-veteran men in the civil service too
· Court says army’s sexist policies are not on trial

· Purpose:

· Feeney doesn’t contest that purpose was to help veterans
· Preference not based on purpose of discriminating against women

· Mere foreseeability of the consequences of the act does not constitute intent

· Note interests at stake:
· Court doesn’t say that veterans are necessarily going to be better employees

· MA doesn’t even make this argument

· Under Title VII and (Griggs?) the state would have to make this claim

· Instead, the asserted important gov’t objectives are:

· Assisting vets in readjustment

· Encouraging military enlistment

· Rewarding those who have served their country

· Note that court doesn’t engage in a balancing inquiry about relative strengths of gov’t objectives vs. impact

· Stevens concurrence – 

· The court’s two questions collapse into each other 

· Number of males disadvantages sufficiently close to number of females – both in millions 

· Should Feeney have argued that state should not help veterans?

· This would be reviewed under rational basis and probably would get tossed.  

· Compare to Geduldig
Affirmative Action
Doctrine:

· Strict scrutiny always applies    

· What interests are compelling?

· Diversity

· Remedying identifiable past discrimination

· What is narrow tailoring?

· Quotas aren’t ok

What's the appropriate level of scrutiny in affirmative action cases?
· step 1: is there a race-based classification?

· yes ----> strict scrutiny.  as matter of law.

· but normatively? benign v. invidious.

· text:  SS

· history --> original intent:  did 14th amendment intend colorblindness or remedy?

· immutability:

· moral relevance: remedying past wrongs or remolding social norms can make race a valid moral consideration in legislating

· prejudice against discrete and insular minority (history of subordination): look at the group that is disadvantaged, whoever can't get the benefit.  is that group discrete and insular?  reasonably sure that in Richmond case, the groups that can't get set-aside are not DIMs.  but is there prejudice against white people in Richmond?  the whole SS inquiry is motivated by concern over people being discriminated against.  do we have a DIM about which we can say there has been a history of societal discrimination such that we're going to be worried about what's motivating this law?


General Points about Affirmative Action (from Croson)

· Friedman’s three questions:

· Does it matter if it’s Congress v. a municipality?

· Prior to Aderand, it did.  But after, the same level of scrutiny across the board.

· Does it matter if Richmond has a black majority?  (Democracy Question.)
· Does this make us suspicious about a defect in the political process? 

· Maybe.  

· Note that Ely model may no longer work – 

· Do legislators still vote as racial blocs as they once did?   

· Aren’t there other possible defects – e.g. money?  

· Why does even the dissent think we need intermediate scrutiny?

· We need a reason not to defer to legislative intent.  

· Hypo:  What if white majority in Congress passed law benefiting black contractors with a set aside?

· Should we be worried?

· Influence of money in political process?

· Three possible harms:

· Sometimes laws do things through subterfuge – may appear benign, but isn’t

· Benign laws can still be stigmatizing (Thomas’ big point)

· Note popularity of affirmative action among disadvantaged groups

· Reverse racism to individual denied something on basis of race.  

Bakke – We didn’t read it

· UC Davis med school set aside 16 of 100 seats in the class for minorities

· He looks like someone who might have been in one of those seats but for 

· Decision is 4-1-4:

· 4 decide that aff act violates Title VI

· 4 apply intermediate scrutiny and buy the argument that legit purposes include remedying societal discrimination, increasing # of minority doctors

· Powell joins judgment to strike down plan, but with completely different rationale

· Says apply strict scrutiny because

· EP is an individual right – can’t mean different things based on race

· Rejects two-class theory – can’t determine who’s a member of 

· Preferences aren’t always benign – may reinforce stereotypes that certain groups can’t achieve on their own.

· Don’t burden individuals who didn’t create the problem

· Rejects remedying societal discrimination as a compelling interest 

· Diversity is compelling interest, but a quota is not narrowly tailored
· Harvard plan is okay – race is one plus factor among many.

· Quota completely excludes minority from certain number of seats

Fullilove (contracting):

· Similar facts to Croson – fed gov’t provides money to contracting  

· Congress makes findings about discrimination in construction

· Court upholds on intermediate scrutiny analysis

· Remedying past discrimination okay if there are specific findings

Wygand (employment):

· Challenge to lay off plan that preferred minorities –

· Plan layed off minorities first

· As with Bakke, the preference here is more visible – Friedman’s take

· Powell found no compelling interest b/c no findings about past discrimination and 

Croson (contracting) (1989) – Strict Scrutiny for Affirmative Action
· Facts:

· Richmond required contractors who won contracts from city to sub-contract at least 30% of dollars to MBEs (defined as businesses with 51% minority ownership).  Minorities include blacks, Hispanics, Native Americans, Eskimos

· Holdings (O’Connor):

· Remedying Discrimination
· Congress has unique remedial powers under §5 of the 14th Amendment to identify redress society-wide discrimination (reversed by Adarand)
· Fullilove – upheld federal gov’t set-aside 

· Katzenbach v. Morgan – Congress’ power to adopt prophylactic rules to protect rights

· State efforts at remediation must comply with 14th Am Section 1.  

· City can only take this step if it shows that it has become a “passive participant” in a system of racial exclusion practiced by industry ( state action doctrine? 

· Strict Scrutiny Applies to Affirmative Action:

· O’Connor says that strict scrutiny should apply to affirmative action  

· 14th Am. Grants personal rights, not group rights

· Richmond plan denies certain citizens the opportunity to compete for a fixed percentage of public contracts based solely on their race

· Classifications based on race carry danger of stigmatic harm.  

· Narrowly Tailored
· In this case, the amorphous claim of a lack of opportunities for black entrepreneurs is not enough to justify the arbitrary choice of a 30% quota that is not tied to any particular injury.  

· Reasons:

· No consideration of race-neutral means

· City didn’t consider race-neutral alternative plans

· Over-inclusive – includes Eskimos!

· 30% quota is not narrowly tailored to any goal except outright racial balancing

· Marshall Response:  Fullilove set the $% halfway between % of population and current $%

· Compelling Interest
· City has failed to demonstrate a compelling interest in apportioning public contracting opportunities on the basis of race.  

· Gross statistical disparity about where money’s going

· O’Connor argument: we should look instead to the % of MBE’s in the industry association, and that we should know how many MBE’s there are.  

· Marshall: Number of businesses is product of racial discrimination over time.  

· Testimony at the city hearing about exclusionary history of the local construction industry

· Congressional background findings

· John Ely Democracy argument 

· Richmond City Council is 50% black, so dissent’s argument for lowering scrutiny when dominant race does something that’s against its own interest 

· Evidence of Past Discrimination
· Note that all of Court is okay with remediation that is designed to benefit those who have been identifiably discriminated against.  

· Scalia and Thomas are only comfortable with going this far.  

· O’Connor is willing to tolerate remedies for societal discrimination even if there are no identifiable victims.  

· Marshall 

· O’Connor just wants evidence of racial discrimination in the construction trades in Richmond

· So she finds the interest would be compelling if the city provided adequate evidence of discrimination in the construction trade.  And she finds that the plan is not sufficiently narrowly tailored.

· Croson recap
· No showing in Richmond of discrimination in the contracting trade

· No reason for the 30% set aside to apply to non-blacks (e.g. Aleuts, Eskimos)

· Court is largely talking about compelling interest, and not narrow tailoring.  Though Court isn’t clean about the distinction.

· Can be conceptualized both ways.

· There’s disagreement on the Court about remedies
· Thomas and Scalia would restrict remedies to identifiable victims of discrimination.

· O’Connor is clear that upon showing of discrimination in the trade in the past, the city can remediate for its own discrimination

· It can also remediate for identified private discrimination within its jurisdiction (Sec. V)

· Marshall – City can remediate in order to avoid perpetuating pre-existing discrimination.  

· Note – Following decision there arose a cottage industry of attorneys who did studies of localities in order to establish the factual basis for set aside plans

· Jurisdiction – Note issue of whether Richmond should be able to look beyond its borders to award subcontracts – should it only be able to fix discrimination within its own borders.  

· Questions we need to answer:

· What’s the appropriate level of scrutiny in affirmative action cases?

· First Q:  Race-based classification?

· Black letter law:  Strict Scrutiny

· Normatively:

· Marshall would have lower scrutiny

Note Marshall Dissent

Adarand – Strict Scrutiny applies to both the states and the federal government 

· This undermines the Court’s distinction in Croson that the federal government has unique remedial powers.  

Grutter and Gratz
· Two points:

· Grutter – Michigan Law considers race as one of many diversity factors

· Gratz – Michigan undergrad adds a certain number of points

· Strict scrutiny applies

· Compelling interest – Majority says diversity qualifies
· This follows Powell in Bakke
· Value of diversity:

· Perspectives

· Different people

· Breaks down stereotypes – no single ‘minority’ view

· Therefore need a “critical mass”

· Rehnquist narrowly tailoring criticism – why have different numbers of each racial group if you need a critical mass?

· Note also that admissions numbers track % of minority in pool

· Response:  May just need an overall critical mass of minorities rather than of each minority

· Beneficiary group is the group in the classroom, not the members of the minority group.  

· Lawyers 

· Must give effective representation – important to eliminate stereotypes

· Legitimacy – Law schools train leaders, and public must believe that the path to leadership is open to those of all races

· Role model argument -- this was rejected by Powell in Bakke – O’Connor is sneaking this in the back door!
· Amici arguments
· Fortune 500 companies – people want to do business with firms that look like them
· Former generals – brief really influenced the oral argument
· Friedman:
· Is this really affirmative action anymore?  
· Has the march of diversification overtaken the whole affirmative action debate?
· Recall our factors:

· Text

· Intent

· We wouldn’t expect framers to anticipate the doctrinal innovations of SS v. RB.  But we might expect them to specify whether they viewed benign v. invidious classifications differently.

· Immutability

· Moral Relevance

· See above

· Political Process

· Ely theory

· 50% or more of Richmond black

· Majority concern seems a little unfair – assumes race’s actions are always selfish, also ignores fact that state can preempt city

· Interesting thing is that the dissent adopts intermediate scrutiny
· Reason is the concern about harms from racial classification:

· Hard to distinguish benign from invidious classifications

· E.g. suppose NYC gave lower min wage for races w/ high unemployment

· Some member of another race always loses – so we want to keep scope of program in check

· Affirmative action stigmatizes and thus actually hurts those who are supposed to benefit from it.

Diversity’s evolving meaning:

· In Bakke, diversity was beneficial b/c it added additional perspectives

· Rejected reducing historical deficit of minorities in a profession as illegitimate racial balancing

· In Gruter, diversity

· Is good because it teaches us there is no single racial perspective

· Teaches us to be good citizens in a global, multiethnic world

· Government has legitimacy in eyes of people

· Law schools train leaders

Narrow tailoring

· Court finds that Michigan’s program does not have a quota, it individualizes and considers many diversity factors, including race

· Race-neutral alternatives:

· Court says alternatives (e.g. lottery, decreasing emphasis on GPA & LSAT, 10% plan) 

· Thomas’s argument:

· Running an elite law school that doesn’t even train lawyers destined for Michigan

· Friedman: 

· This sounds like Feeney to Friedman

· Also, compare to interstate commerce argument in Gibbons – if this rationale applies, then no state can tackle problem of underrepresentation

· Boalt Hall example – claims that minority numbers haven’t gone down.  

· But this is cheating.

· Distribution shift – minorities won’t attend top schools as much, and will instead attend schools more suited to their abilities 

· Minorities “tantalized” into schools they are not ready for it

· Social science response would 

· Response to Thomas:  

· His points about affirmative action assumes it’s designed to benefit the individuals

· But O’Connor and the majority have the new diversity in mind 

· This kind of diversity benefits students as a group
· Globalization happened, market is demanding it

What’s wrong with Gratz?

· Facts:

· 20 point 

· Rehnquist:  

· Undergrad plan not narrowly tailored 

· Automatic distribution of 20 points has effect of making race decisive for virtually every minimally qualified underrepresented minority.

· Not individualized b/c quantifiable  

What’s wrong with Grutter?

· Suspicious correspondence between % of minorities in applicant pool and % accepted

· Daily tracking reports

· = NOT TRANSPARENT

· Yale law prof crunched numbers and found that Law School actually gave more weight than undergrad

Which is better?

· Harm of stigma – Grutter’s better than Gratz

· Downside of Grutter – very hard to individualize in context of large public university

Note the surprising amount of deference the Court gives to institutions of higher education
· There’s something less than strict scrutiny going on here

Seattle Schools – Reading Notes

· Majority – IIIA & IIIC (only parts Kennedy joins)

· Strict Scrutiny applies 

· Only two interests have been found compelling

1. Remedying past discrimination

2. Diversity, as applied in Grutter.  

· Race must be part of individualized review.  

· In Seattle and Louisville, in contrast, race can be determinative by itself

· Plans also apply limited notion of diversity – only black/non-white (50/50 hypo vs. 20/30/25/25 hypo)

· Racial diversity = racial balancing, and is not a compelling interest

· Court is not going to resolve educational impact dispute

Seattle Schools – Class Notes

· Facts:

· Seattle – 

· allocates slots in oversubscribed high schools by using tiebreakers – (1) siblings, (2) racial balance, (3) geographic proximity

· has never had racial desegregation decree

· Louisville – 

· Released from racial deseg decree in 2000, when district was declared unitary

· Tries for racial balance in school by setting 15% to 50% boundaries

· Roberts’ story:

· No current finding of de jure segregation

· Dissent elides distinction between de jure/de facto

· No compelling interest 

· No de jure discrimination

· No interest in racial balance alone

· And anyway, the number of students affected is small, so interest can’t be that compelling

· Dissent’s story:

· Era of resegregation

· Distinguish benign from invidious

· Defer to democratic process

· Kennedy’s point:

· Splits the difference, finding that there is a compelling interest in a diverse, racially integrated school 

· But he finds that plan is not narrowly tailored
· Districts failed to pursue facially racially-neutral policies

· His solutions: siting schools, recruiting for schools

· These race-conscious solutions don’t entail the harm of applying racial categories to individuals 

· Doctrinal Problem:  Seems to overturn Gomillion
· Practical problem – People move!

· Thomas:

· Suspicious of entire goal of integration

· Challenges Breyer’s assertion that there’s edu benefit to integration

· Breyer and Thomas disagree about whether there should be deference to local officials when there’s uncertain empirical evidence

Judicial Review 
Judicial Decision Bulls-eye

1. Justice’s values/ideology

2. Collegial Court

a. Power of the median justice

b. Panel Politics - Revesz – Panel effect 3-0 more extreme than 2-1

c. Opinion Assignment

d. Process of granting cert

3. Superintending lower courts

4. Congress and Executive

a. Statutory games

b. Congress can punish

i. Funding, etc. – see notes 

c. Exec punishing 

i. Court packing

ii. Quirin threat

5. Public opinion

Caselaw:

· Laird

· Concerned 2nd Judiciary Act, which eliminated all the judges who were appointed by Adams

· Held that Congress could eliminate the judgeships – no limit in the Constitution.  

· Marbury

· Cooper

Executive Approaches to Constitution:

· Jackson – Reading of the Take Care clause 

· Veto = Judgment that Law not necessary and proper

· Lincoln – Reads Dred Scott as applying to parties.  Nonetheless, he’d vote for a law that made slavery illegal in the territories.  This is an action of political change.

· Emphasis on lawful constitutional challenge.  

· Also note distinction between legislative challenge and executive.  

· FDR 

Standing

· Allan

Legislative v. executive authority

· Formal argument

· Exec officials sworn to uphold the law, not to make it

· Congress has explicit protection (speech and debate clause) to make the law

· Functional argument

· Rights are at stake when exec officials act in a way that they are not when executive officials act

Marbury v. Madison
Facts: 

· Adams made lots of last minute appointments 

· Marbury sought writ of mandamus requiring Madison to deliver signed commission

Issues: 

· Issue that everyone cares about:  Whether the executive branch is amenable to legal process?

· Issue for us:  Whether the Court can strike down an act of Congress

Structure of Opinion – Four questions:

1. Does Marbury have a right to the commission?

· Contract model:  Signed, sealed, and accepted = appointed

· Property model:  Signed and sealed = appointed

· Marshall is trying to fix a point at which the President can’t revoke the appointment

· Key idea:  Appointment is not revocable when the officer is not removable at the will of the executive.

2. If he has a right, and that right has been violated, do the laws afford a remedy?

· “Question of whether a right has vested or not is in its nature judicial”

· President and his officers are answerable to the courts only for certain non-discretionary acts

· President has discretion over “political acts”

1. This gives rise to the “political question doctrine”

· President can be compelled by law when individual right is at stake

1. “Where a specific duty is assigned by law, and individual rights depend upon the performance of that duty,” the injured individual “has a right to resort to the laws of his country for a remedy.”

3. If the law affords a remedy, is it a mandamus from the Supreme Court?

· Judiciary Act of 1789 says that Sup Ct can issue writs of mandamus to any person holding office under the authority of the United States

· But the Constitution says that “the Supreme Court shall have original jurisdiction in all cases affecting ambassadors, other public ministers and consuls, and those in which a state shall be a party.  In all other cases, the supreme court shall have appellate jurisdiction.”

· Problem:  Judiciary Act’s conferral of original jurisdiction over writs of mandamus conflicts with the Constitution.  

· Argument that there is no conflict:

1. “Other public minister” might include Madison 

· but at the time it is read in conjunction with ambassadors to mean foreign ministers

2. “with such exceptions as Congress shall make”  

· Marshall responds that reading this broadly would render the whole clause superfluous

· The effect is to render the only plausible meaning of this clause one in which Congress can strip jurisdiction from the federal courts

3. This is a form of appellate review – the executive had the first opportunity to decide whether to hand over the commission

· Marshall’s response: the meaning of appellate review is that it “revises and corrects” the proceedings in an already existing case.  

4. If a law passed by Congress conflicts with the Constitution, which should the Court follow?

· Judicial review – The Court can strike down acts of Congress or Exec that conflict with 

· Marshall’s first Q:  Whether a law repugnant to the Constit can nonetheless be the law of the land?

· No.  Because Constitution is fundamental – derives from the will of the people, is written.  

· Does judicial review follow?  No.  Could have alternative decider.  Blackstone would say that Legislature 

· M’s second Q:  If an act of the legislature is void, does it bind the courts and oblige them to give it effect?  

· No.  Judge can’t follow a statute that’s inconsistent with the Constitution.  

· Note that this doesn’t get us to the point where the act of Congress is off the books.  We could have departmentalist system in which each branch of government gets to interpret the Constitution.  

· We could also have popular sovereignty view

· It is the province of the judiciary to say what the law is.  Those who apply the rule in particular cases must decide what rule governs the case.  

· Third argument by M:  We have a written Constitution 

· In England there were constant disputes about what the Constitution said

· America’s Constitution is a real innovation

· But this doesn’t get us to Jud Review

· Fourth arg: Because the Court has “arising under” jurisdiction, it has power to strike down acts of Congress.  

· Clever hypo: State imposes duty on export.  Marshall says Supreme Court can strike down State law.  He gets this by combining:

· Supremacy Clause:

· When there’s a conflict between federal and state law, federal law wins.  

· State judges must uphold Constit

· Article III:  

· “Arising under”

· But this doesn’t get us to Supreme Court review of acts of Congress

· Interesting twist: 

· We might argue that federal statute that is inconsistent with the Constitution would not pre-empt a conflicting state law.  

· State judge should presumably be able to refuse to enforce federal law, and Supreme Court can pass judgment. 

· Fifth Arg:  Swore an oath to support the Constitution

· But this proves too much.

· Sixth Arg:  The first thing mentioned in the Supremacy Clause is the Constitution

· Distinguish 

· judicial review – Court can refuse to enforce act in violation of the Constitution

· judicial supremacy – When Court interprets the Constit other branches must yield

· judicial exclusivity – Only Court can interpret the Constit

Recap of Marbury:
· Court does have authority to issue writ of mandamus against exec

· Executive is amenable to suit when he is executing ministerial action

· Original jurisdiction issue – reason for act’s unconstitutionality

· Discussed three counter-arguments

· Six arguments about what to do when there’s a conflict 

· See notes from last class

· Marshall gives some examples of conflict

· Note also our discussion of Supreme Court review of state law

· Suppose there’s a federal law that pre-empts a state law, but the federal law is unconstitutional.  

Question:

· Whether and why the Court should not simply follow an Act of Congress?  Why shouldn’t the later decision prevail?  

· Reasons for Constitutional supremacy through judicial review:

· Preserve separation of powers

· Protect minorities from the tyranny of the majority

· Stability – check on democratic impulses

· Alternative governmental models:

· 3 reading requirements in parliamentary systems

· Original understanding was that people should have stake in interpreting Constitution, and would be the check on governmental overreaching

· Thayer circa 1900: Judicial review turns people away from following Constitution

Cooper v. Aaron (Fried Supp 93)

· In the wake of Brown, Arkansas School Board was ordered to desegregate by a federal court.  

· AR Governor Faubus sends in state national guard to prevent desegregation 

· Rejects Supreme Court’s right to be sole interpreter of the Constitution

· Issue:  Is governor bound by the Supreme Court’s ruling in Brown?

· Court relies on Marbury and the Supremacy Clause

· Arguments for Governor’s position:

· Governor not bound by 

· Arguments for Judicial review:

· Preserve the rule of law

Hypo:

· Suppose President decides to resist Supreme Court in Bolling v. Sharpe.

· Suppose Arkansas state legislature decides to resist Supreme Court by passing law in Cooper
· Suppose Supreme Court decided in Prigg that state officials are bound to return runaway slaves to their owners

· Suppose the Supreme Court decides in Roe v. Wade that a fetus is not a human life, and a Governor defies it?  

· Or the opposite: Fetus is a human life, and a Governor defies it?

If you accept judicial review, then either state governors have to follow what the Supreme Court says, or they’re engaged in revolution.

· Recall Webster-Hayne debate over state nullification – everyone agreed that revolution was an option when the states decided to go their own way

Distinguish legislatures from executives:

· Executives are tasked with faithfully executing the law 

· Legislatures need to have the freedom to pass new laws that pose a challenge to the Supreme Court’s precedent

· For executive to stand in the way of court affects individual rights – but legislative acts are not self-executing.  

· One way to approach this problem is to distinguish state and federal officials.

· Departmentalist view

· State judges have to follow federal law b/c of the Supremacy Clause

· Pres and Congress are coordinate branches – so they get to independently interpret Constitution

· 1810s-30s 

· State legislatures not bound by Supreme Court’s interpretation of the Constitution

· States could nullify Congressional/federal action under compact theory

· Legislative v. executive authority

· Formal argument

· Exec officials sworn to uphold the law, not to make it

· Congress has explicit protection (speech and debate clause) to make the law

· Functional argument

· Rights are at stake when exec officials act in a way that they are not when executive officials act

· Hypo:  Suppose legislature in state outlaws 1st trimester abortions, creates criminal penalties

· Courts can’t enjoin ongoing criminal proceedings – doctrine of equity

· So Def has to get convicted and then appeal, and you never get 

· Alt Hypo:  Exec can also put rights at risk by failing to uphold the law – e.g. by not protecting people going to abortion clinics

· Note that not everyone draws this distinction between legis and exec action

· Jackson vetoes the bank bill -- he is exercising his legislative power, not his power to enforce the law

· Lincoln – F reads Dred Scott as applying to parties and to everyone.  Nonetheless, he’d vote for a law that made slavery in the territories illegal.  This is an action of political change, a lawful means of attempting to change the law.

· Exemplifies the tension between the rule of law and political efforts to change the law 

· Roosevelt – Wrote to committee in Congress, and said that even though Constitutionality of legislation is in doubt Congress should still pass it.

Hypo:

· 1954 – Earl Warren says that issue of school segregation is a big problem, the justices agree, and he drafts and issues an advisory opinion

· Note that high courts in some other states and countries issue advisory opinions

· But in 1790s the Supreme Court declined to issue advisory opinions, and the Court has continued tradition ever since 

· “Case or controversy” clause

· Mod to hypo:  Warren gets a letter re segreg.  

· To respond would be only get one 

· Then he invites Alabama to respond.

· This could be procedure for getting multiple perspectives

· But even this has problems:

· Cases involve adversarial process.  Parties have concrete stake.  Get context through specific facts.

· In contrast legislation involves rules of general and prospective applicability.

Allen v. Wright
· Animating Principle:  Separation of Powers – Can’t invoke Article III jurisdiction unless P has a right that has been violated, and Court intervention is necessary
· Class action challenge by parents of black school children in desegregating districts to IRS’ failure to implement law requiring segregated private schools to lose tax exempt status

· Issue: Do P’s have standing?

· Standing derives from common law and Article III “cases and controversies”

· Elements of standing:

· Injury suffered by P must be:

· Fairly traceable to the D

· Redressable

· Distinct and palpable, not conjectural or abstract

· Injury:

· P alleges two injuries:

1. IRS isn’t following the law

· Not enough to say that 

2. Harmed by mere fact of Gov’t financial aid to discriminatory private schools – stigmatic harm

3. Federal tax exemptions to racially discriminatory private schools impair their ability to have their public schools desegregated

· #2  Stigmatic harm: 

· Recognized by Brown as a harm

· But Court says stigmatic injury only qualifies when P was personally denied admission

· Minority Response:  By granting tax exempt status, Government is endorsing and facilitating segregated private schools.  

· Court response:  If abstract stigmatic harm were recognized, then standing would extend nationwide to all members of particular racial groups

· Hypo:  “A black person in Hawaii could challenge the grant of a tax exemption to a racially discriminatory school in Maine.”

· This is cheating!  The parents in this case are part of desegregating districts.

· But looking at this hypo on its own terms, is this like requesting an advisory opinion?  It brings us significantly closer.  

· But there’s still going to be adversarialness.  

· Interesting fact – IRS moved to implement rules to more vigorously enforce 

· # 3 Harm of impairment of ability to attend desegregated school

· Court holds that harm is not “fairly traceable” to actions of defendant

· Chain of causation complicated, so (1) injury not traceable to IRS action and (2) it’s speculative that there will be any impact of relief

· Stevens response: 

· Elementary law of economics that raising the price of the good  

· Congress’ theory of tax exemption was that it would affect behavior! 

· Friedman – high level of disingenuousness here

· What’s the animating principle for the Court here?  

· Separation of Powers – Can’t invoke Article III jurisdiction unless P has a right that has been violated, and Court intervention is necessary
· Marbury – 

· 1st half of opinion dedicated to whether there’s a right and a remedy

· Court will grant remedy even to the extent of ordering executive officials when there is a right at stake

· Executive discretion:

· Court balks at requiring the IRS to enforce the law

· Stevens cites Marbury for proposition that executive has discretion except when individual right is at stake

· Marbury also said that Supreme Court gets to say what the Constitution means, and that Supreme Court can overrule a federal law

· The only time Court can say what the Constitution means is when rights are violated and it’s necessary for Court to intervene

· How is Orville Faubus bound when Supreme Court only gets to listen to distinct cases or controversies?  

· Marbury advances a narrow claim – we have to pronounce on the Constitution, it’s necessary.  

· That’s what the Court says it’s doing in Allen v. Wright – trying to avoid pronouncing when it’s not strictly necessary.  

· But Marshall’s opinion can be read as saying that rights matter, and when they are stake the Court gets to pronounce on the Constitution
· What’s Marshall really doing in Marbury?

· Political story – Marshall’s in a tight spot, opts to preserve the integrity of the Court by finding Constitutional problem.

· Did Marshall need to do what he did?  

· See p. 113 – language of Judiciary Act

· He says the Court’s been given jurisdiction to grants writs of mandamus in original cases, and this conflicts with Constitution’s

· But language of Act seems to indicate that Court can only issue writs of mandamus only in appellate review, 

· SO WE CAN MAKE STRONG ARGUMENT THAT CASE SHOULD HAVE BEEN DISMISSED BECAUSE CASE SHOULD HAVE BEEN FILED BELOW

· Note that the whole first half of the opinion is more than just dicta – it is effectively an advisory opinion

· Unnecessary to say that Court can order the Executive around 

· Recall this was the reason it was a case of peculiar delicacy

· Turns out second part of opinion was also advisory

· Could have interpreted statute in way that allowed dismissal without making holding about judicial review

· This is a problem!!!  

Note Marbury and Allen are opposites:

· Marbury opines on Constitution unnecessarily:

· Problematic because judges are unelected.  Can pronounce against the democratic will.  No constraints.  The counter-majoritarian difficulty!
Other justiciability doctrines:

· Mootness – Injury no longer redressable. Exception for “capable of repetition yet evading review”

· Ripeness – injury hasn’t matured into legal injury yet

· Political question doctrine

Issues with injury model:

· These doctrines do not fit well with our notion of judicial supremacy.  

· The cases do not fit injury model well.

· Marbury – Clearly an advisory opinion because of jurisdiction ruling.  Didn’t need to say anything about power of judicial review because of the availability of alternative way to interpret statute.

· If M really was injured, there was 

· Allen
· Court has an injured party.  Yet the Court doesn’t award relief.

· Raises questions about how true to the world the injury model is.  

· But if the injury model is true, then it’s benefit is that it is a constraint on the Court.  

History:

· Marshall didn’t invent Jud Rev

· Amazing how Jud Rev became popular in America

· Note Marbury was ignored for decades 

Marshall says it’s the role of the Judiciary to say what the Constitution means 

· This is how we’ve come to understand role of the Judiciary.  

· Counter-majoritarian complaint repeatedly made in – Where does Court get off making these decisions?

· When we step outside the injury model, it’s hard to see what the constraint on the Court is.  

Distinguish “injury model” from “law-saying model” 

· It’s unclear why we get more adversarialness from having concrete cases.  Think about Brown, or Miranda.  

What do we think of the counter-majoritarian complaint?

· Complaint – judges unaccountable, unelected

Cases in which it is not true that the Court is striking down things that represent the will of the people.  (People agree with Court.)

· Distinguish striking down state law from striking down federal law.  

· E.g. child labor laws 

· Youngstown – executive 

· Grutter and Gratz – university officials

· Seattle schools – local officials

· Washington v. Davis
· Congressional laws – Why might laws not represent the will of the people?  

· Vary by salience, some product of interest groups

· Time lag.  Stuff happens in the intervening time.  

· Korematsu – fervor dies down.  

· Judicial review “is an appeal from the people drunk to the people sober”

· Circumstances change

· Part of omnibus legislation

· Morrison – statute was very popular – it was an omnibus bill.  But creating cause of action was not the centerpiece of legislation.  So we can understand judicial review as cleaning up legislation.

Functions of judicial review:

· Cleaning up statutes

· Responding to changes in pop will over time
Cases in which Court went against popular will:

· Schecter, Carter Coal

· Perhaps Raich or Dole
2nd Question:  When people say Court is acting contrary to the will of the people…

· Note that many state court judges are accused of being counter-majoritarian, yet they are elected.

· Knee-jerk reaction

· Differentiate between specific and diffuse support:

· Court has strong reservoir of diffuse support

What is Court doing in Allen v. Wright?

· Recall that Congress was unhappy with IRS for proposing regs that would decertify tax exemption

· Court didn’t want to land in situation where it was unable to enforce its orders

· See also Marbury
· Brown
Keep straight the two different categories:

· Does the Court make decisions that contradict popular will

· Can we say something about judges that calls into questions their accountability?

Recall Kelo – Court refused to strike down an unpopular local policy

Note jurisdiction stripping issue.  At stake in Guantanamo cases.  

· Also at stake in McCardle – Congress passes statute stripping jurisdiction to review Reconstruction.

· This is a ‘stick’ that can be used against Supreme Court 

· Note also judicial budget, impeachment, supermajority requirements, court packing, cancel Supreme Court term, abolish circuit courts 

· Lots of ways to get the message to the Supreme Court 

· Doctrine of anticipated reaction in poli sci

· In an equilibrium Court will not get punished 

· Statutory separation of powers games

· Court will try to get as close to its preferred policy as possible without inviting reprisal from Congress in the form of passing new law.  

· Constitutional separation of powers games

· Congress can’t overturn a Constitutional decision so easily.

· But Congress can pull out the really big club.  

· So in equilibrium Court will try not to be punished.  

How does the Court play this game?

· Court often avoids cases that will get them in trouble

· Often takes cues from Solicitor General

· Go both ways – Sandra Day O’Connor

· Use procedural devices to avoid addressing merits

· Wright v. Allen
· Newdow – Pledge of allegiance grounds 

· Avoidance canons

· Scrutiny standards

· Arose after the New Deal  

Whether you like or don’t like the judiciary, you assume that the Court has the power to stand up to the majority.

· The whole Ely theory gets called into question if Court is limited by public opinion.  

And this raises the question – why do we have judicial review?  

· Note that Court also constrains Congress and the Exec – influence goes both ways
Recap on injury model:

· Injury model is what the lower courts do – they apply it and it works

· We see it at play in Marbury and in Allen v. Wright

· But this is not a good explanation of what the Supreme Court’s role is

So we need a theory of what the Supreme Court does

· Bickel – Conceived of SC as defending fundamental rights – acting as a republican schoolmaster, a prophet, etc. – countermajoritarian 

· Marbury – Supreme Court interprets the Constitution

Is it accurate to say that we have unelected judges setting policy for the nation?

· Friedman says generally no – Median justices tend to track public opinion

· Reasons why:

· Court needs to have its decisions enforced – 

· Some decisions are more diffuse than others – cf. right to an abortion in the first trimester vs. no prayer in school.  Generally easier to get compliance where you can get an injunction against an official.

· Court can be disciplined:

· Jurisdiction stripping, budget cuts, etc.  

· Even though this is rare it

· The law:

· Justiciability doctrine – avoid troublesome cases

· Balancing tests – can be manipulated to avoid crazy cases

· Political question doctrine:  highly manipulable

What the heck is the point of judicial review if the justices just follow popular opinion?

· Outlier states – SC keeps outlier states in line with national popular opinion 

· Legitimacy – Charles Black theory that people in a democ should have the opportunity to challenge laws, even if most of them will be upheld

· Clean up role – Construe badly written statutes, savings clauses, etc.

· Constitutional dialogue

Friedman’s take:  The Court says what the Constitution means

1. Backlash -- When the Court does something unpopular, people mobilize 

2. Stickiness -- But Supreme Court decisions tend to be sticky 

· So to make changes you really gotta mobilize

3. Popular opinion -- Over time the court comes into line with popular opinion

Me:  But to what extent is the Court an opinion leader?  Dialogue shaper?

· See e.g. Powell in Bakke – emphasis on diversity

· Miranda principle gets embraced

Owen Fiss – asked about Court as opinion leader

· Brown may have been trigger of civil rights movement

· Friedman suspicious of idea from Warren Court era that progressive Court 

Bickel 

· The court should stay just slightly ahead of popular opinion

· Saw justiciability doctrine as a way to duck questions that Court wasn’t ready to address

Jurisdiction stripping in recent years – death row inmates, undocumented aliens, war on terror in detainees – tends to be narrower in scope

Judges’ motivations:

· Outcomes – turns out they have a lot of influence over outcomes.  

· So we want constraints.

· Under the injury model, the constraint is that there must be an injury.

· Examples of constraints – The Bulls-eye:

· The law – precedents constrain 

· Much stronger with easy cases in lower courts

· Collegial court – must get four others to agree with you!  

· Cases in which this mattered – 

· Craig – intermediate scrutiny b/c Brennan could not get five votes for strict scrutiny

· Grutter and Gratz – O’Connor alone decides what the rule was

· Seattle Schools – Kennedy

· Hamdi – 

· Souter and Ginsberg think the citizens should be let out

· But he can’t get five votes for release, so he sides with the plurality in the outcome

· Brown – 

· Needed 9 member decision

· Muniz – Sincere vs. strategic behavior

· Issue – exception for Miranda warnings for routine booking questions

· Brennan strategically voted for majority to prevent O’Connor from getting assigned the opinion

· Opinion assignment matters!

· Principal-agent problems

· Lower courts -- to get compliance, we want rules more than standards

· Also true of other law interpreters – admin agency, Congress, exec

· Congress & Exec

· Recall 1937

· Lopez in 1994

· Republicans sweep both Houses of Congress

· The Public 

CONSTITUTIONAL LIBERTY
Incorporation
Barron v. Baltimore (1833) – Refused to apply the Bill of Rights against the States on federalism grounds

How might we get the Bill of Rights to apply against the states?

· Patterson – Holmes

Three Theories:

1. Total incorporation theory (Black 1947)

· Problems: 

· Didn’t get five votes

· Some amendments don’t work – 10th Am, redundant with 5th Am DP clause

2. Fundamental liberties (Frankfurter)

· Indeterminate

· Gives lots of power to the Supreme Court

3. Selective incorporation (Brennan 1962)

· Compromise – look at each clause and look to whether it’s fundamentally fair to require provision always.  

· Criticisms:

· Going to water down protections against the federal gov’t

· Response – This hasn’t panned out – we have actually gotten much more robust protections because of applications against the states.  And we have clarified meanings of key protections.  

· Most provisions of the Bill of Rights have been incorporated

· Exceptions – 

· 2nd Am 

· 3rd Amendment

· 6th Am grand jury requirement

· 7th Am civil jury right - $20  

· 10th Am. 

4. Akhil Amar – Does Amendment establish a personal right or a right of states or the public at large?

· It’s wrong to ask whether the right is fundamental
Procedural Due Process
Procedural Due Process:

· “life, liberty, and property”

· Lots of fights over property – historical distinction between property and charity gets overthrown in Goldberg 

· If it’s dear to you, you get procedural protections

· Problem of subjectivity

· Incommensurability – e.g. how do you value a day of prison against $500

· Perry and Roth – 

· Both fired university professors, one on a one-year contract and the other worked for five years and was on tenure track

· Distinguish property interests based on expectations
· But note problem: Employer knows what will create legal expectations and can cheat

· 14th Am. Does not require renewal of contract unless you can show a property interest

· “Liberty” interests

· Life – we know it when we see it
· Elements of DP:

· Functional account of DP – want more process when more is at stake 

· Elements:

· Notice 

· Opportunity to be heard

· Neutral decision maker

· Representation by counsel

Reasons for process rights – 

· Prevent inaccuracy, arbitrariness

· Day in Court – dignitary, legitimacy

· Equality

Goldberg

· Establishes PDP for welfare benefits – treated as a form of property under 14th Am

· Brennan:

· Black’s dissent:

· Gov’t will make much more exhaustive search before providing benefits to anyone

· Don’t freeze process into place

· Expense of hearings

· Note traditional distinction between property and charity

· Reich article on “The New Property” – many new forms of property in the administrative state, including gov’t jobs, licenses, benefits.  It can’t be the case that Gov can arbitrarily take all these things away.  

Matthews v. Eldridge
· PDP challenge to termination of disability benefits without a hearing

· Balancing test:

· Private interest

· Strong in disability case, but not as strong as in welfare. 

· Also can always fall back on welfare

· Risk of error and cost of alternate procedures

· Court thinks that medical determinations more susceptible to objective determinations

· Government interest

· In less process

· In avoiding paying money to the undeserving, who are likely to be judgment proof

· Criticisms:

· Dignity – This test ignores dignitary interests.

· Equality – Other than just worrying about accuracy, we also want to be sure that like cases are treats alike.

· There may be some kinds of injuries that require more process 

Hamdi
· O’Connor’s process:

· Notice of the factual basis for the classification

· Opportunity to be heard

· Proceedings tailored to not overly burden executive

· Hearsay evidence 

· Presumption in favor of Gov’t

· Burden-shifting

· Compare Souter:

· Counsel?

· Compare Scalia 

· Matthews not apply

· Compare Thomas:

· Matthews test:

· Private interest – 

· Liberty from indefinite detention

· Gov’t interest – 

· Prevent enemy from returning to battle

· Cost of the hearing

· Preserve secrets

· Interest in getting this right

· Risk of error

· Application:

· Hearsay – Increases risk of error, but also preserves Government secrets

· Presumption in favor of government 

· Justifications – stakes are higher

· Problems – why don’t we do this in any other criminal trial

Substantive Due Process
ALWAYS DISTINGUISH LOCHNER!!!
Lochner (1905)

· NY Statute prohibited employing baker more than 60 hours/week and 10 hours/day

· Contrast two issues:

· Whether the State of New York can limit the hours that a baker works consistent with the liberty of contract under the Due Process clause of the 14th Amendment?

· Whether the State of NY can limit the hours that a baker works under its police power to protect health and welfare?

· Rule:  Right to contract is included in the 14th Amendment.  An exercise of the state police power that infringes on the right to contract under the 14th Amendment must have a “direct relation, as a means to an end, and the end itself must be appropriate and legitimate.”  

· Court rejects state’s argument that the law is necessary to accomplish ends:

· Health of the bread – this is a laugher

· Other health regulations accomplish – inspections, washrooms.

· Health of the baker – better argument, but still not strong enough (not like coal miner).  Court seems to be pointing to distinction between those jobs that are inherently dangerous and those that are not.

· State not regulating other professions.  

· Rationale:  

· Court thinks it is engaged in smoking out impermissible class legislation that threatens rights.  Court thinks these reasons are just pretexts.  

· Dissent (Harlan)

· Cites evidence of dangerousness of profession

· Should defer to legislature on these findings of fact

· Dissent (Holmes)

· Defer to democracy

· 14th Am doesn’t incorporate Herbert Spencer

Why is it right?

· Rights issue – freedom to contract is fundamental

· Illegitimate purpose – Court smokes out class legislation

Criticisms of Lochner:  

· Right to contract not a (real) right – Un-enumerated, not fundamental, etc.

· Skepticism about:

· Autonomy of worker

· Bargaining-power equality

· Neutrality of state

· Court making up a right and using it as a trump

· Democracy – Court refusing to defer to the democratic branches

· Facts contested

· Legitimacy of purpose – class legislation just means that the legislature is solving one problem at a time.  Legislature doesn’t have to solve every problem at once

· Problem of Indeterminacy:

· Where’s the line between coal miner and baker?

· In a world in which most judges came from the corporate bar, there was a strong class bias in these decisions

· Classist:  This principle was applied against poorer classes trying to unionize.  Never applied it against corporate interests (e.g. hostile to Sherman antitrust act)

· Police power – at the time, it was thought that police power was limited by restriction on class legislation (can’t take from A and give to B).  Today we’d conceptualize this as a rights issue.  

Revisionist story about Lochner:

· Interest group story – law demanded by unionized baking companies.  Didn’t want to compete with small bakers who had two or three employees.  
· Friedman skeptical: Justified to the public on basis of public health and baker health – muckraking articles about filthy bread
Note:  Contracts Clause – Art. 1, Sec. 10, cl. 1 – “no state shall… pass any…law imparing the obligation of contracts” – This has not been interpreted in connection with freedom to contract in the Lochner sense.  Has been interpreted as protecting [states from being prejudicial towards out-of-state debts?]

The Demise of Lochner
West Coast Hotel (1937) – upholds woman minimum wage law – add more info
· Precedent:

· Muller v. Oregon (1908) – upheld limited hours for women.  “Brandeis brief.”  

· Law got sustained based on deeply sexist assumptions about women

· Adkins – struck down minimum wage law for women.  

· Why is this one of the last econ measures to survive judicial review?

· Seems closer to a pure wealth transfer than an hour that merely limits hours for health reasons.

· Nebbia – upholds minimum price law for milk

· Tepaldo – strikes down minimum wage law

· Internalist story for why this changes:

· Tradition of protecting women in Muller
· Logical extension of Nebbia
· Externalist story – country sees this case as a reaction to the court-packing plan.  Turns out Roberts didn’t switch for that reason.  

· Rule:  Liberty to contract is not absolute.  It can be limited to protect health, safety and welfare.  Legislature is entitled to deference.  

· New recognition about liberty and economy:  what workers lose in wages the taxpayers will be called upon to pay

· Overrules Adkins
Think about this in terms of stare decisis
US v. Carolene Products (1938) – Introduces rational basis scrutiny
· Filled milk case

· Legislature prohibited 

· Two parts to the DP test – ends and means

· Carolene establishes principle that deference will be given to the 
· means chosen

· the underlying facts relied on

· and the ends chosen – don’t have to attack 

Williamson v. Lee Optical Co. (1955) – Court’s not getting involved in interest group politics
· OK law forbids opticians from fitting or duplicating lenses without a prescription from an ophthalmologist or optometrist

· So they can’t replace frames for lenses

· Also can’t test power of broken lenses to make new lenses

· This is clearly class legislation – benefitting opthals and optos

· Holding:  This survives rational basis
· Court can conceive of some reasons why this makes sense

· Way to encourage regular eye exams

· Will defer to the legislature

· Legis is accountable – best suited to make policy decisions

· Promotes democracy!

· Abandons the concern about class legislation

· Note:  
· Problem that law allows ready-wear glasses
· Also law prevents optos from being in commercial space – also protectionist
Two things that have changed:

· No more fear of class legislation

· Court will trust the the political process

Reproductive Choice
Basic principles:

· There’s no serious disagreement that there are some rights that are not enumerated in the Constitution.  9-0 for this position in Glucksberg.

· But that doesn’t mean it’s easy to identify those rights.  

Fundamental Rights:

· What is the right?

· Is the right fundamental?

· If yes, strict scrutiny

· If no, rational basis

Examples of fundamental rights justified under SDP Clause:

1. Marriage – Loving
2. Procreation, Skinner
3. Contraception – Eisenstadt
4. Child Rearing and Education – Pierce, Meyer
5. Abortion – Roe
a. Note Casey drops fundamental right language

6. Sodomy – Lawrence 

 Where does the right come from and how do we know what’s fundamental?  (See 1355-64

1. Penumbras from enumerated rights

· Problems:  Vague and 

2. Common law precedent

· Use prior Supreme Court opinions to extend rights in piecemeal fashion.

· For example, get Eisenstadt from Griswold.  

3. History & Tradition 

· But how do we establish tradition?  It’s usually deeply contested.  

· Level of generality problem

· If we define tradition narrowly, we won’t agree on it.  If we define it so broadly that we all agree, we won’t answer tough questions.

· Recall problem with Scalia position on tradition in VMI – his reverence for tradition could be used to justify continued segregation

· But Scalia will come back with political process argument

4. State laws – Polling

· Example:  Decrease in anti-sodomy laws from Bowers (24) to Lawrence (13)

· Note Scalia comment about application –  rare application could just mean that 

5. International law

· Deeply controversial – We ratified Constitution in 1789, so it’s hard to see how this justifies consulting international law.  

· Raises Q of which countries you look at

6. Conventional morality

· Problem:  If there’s true consensus, why isn’t the right being protected?

· Most useful for dealing with problem of outlier states

7. Moral Philosophy

Level of generality problem:
· At what level do these rights exist?  Right to contraception?  To do what you want in your home?

Griswold v. Connecticut (1965) (1339)

· Background: Planned Parenthood operated a New Haven center giving info, instruction, and medical advice to married persons about contraception.  The Director and doctor were convicted for “assisting another to commit” the offense of using contraceptive devices

· Question:  Whether the law violates right to due process under the 14th Amendment?

· Douglas:

· Marital relationship lies “within the zone of privacy created by several fundamental constitutional guarantees” – “penumbras”
· 1st Am. – freedom of assembly
· NAACP v. Alabama – right of association
· Example of penumbras
· 3rd Am. – quartering of soldiers – this argument sucks
· 4th Am. – unreasonable searches and seizures
· 9th Am.
· State’s interests – discouraging extra-marital and pre-marital sex.  
· Court rejects
· Goldberg – 
· 9th Am. – Don’t let enumeration limit rights
· Says strict scrutiny applies.  Law sweeps too broadly.  
· Harlan (in Poe) – 
· Can’t just limit liberties to those specifically enumerated 
· Freedom includes freedom from arbitrary and purposeless restraints

· Privacy of the home – 3rd and 4th Ams.  
Eisenstadt:

· Extends right to non-married on Equal Protection grounds
· Court says this violates rational basis
· The right of privacy “is the right of the individual, married or single, to be free from unwarranted governmental intrusion into matters so fundamentally affecting a person as the decision whether to bear or beget a child.” 
· Makes Griswold into an individual right
Michael H. v. Gerald D. (1989); 1371: Scalia posits a "history & tradition" methodology

· Fn f proposal: To ID a right (or a limit to a proposed right), refer to "the most specific level at which a relevant tradition protecting, or denying protection to, the asserted right can be ID'd" in US tradition.

· ISSUE: Whether the relationship between persons in the situation of M and V has been Tx'd as a protected family unit under the historic practices of our society. [Scalia: yes.]

· RULE: "A natural father can never have a constitutionally protected liberty interest in his relationship with a child whose mother was married to and cohabiting with another man at the time of the child's conception and birth."

· PRPO/FACTS: Carole married to Gerald, has affair w/ Michael; G thinks C&M's daughter, Victoria, is his own; C occasionally lives w/ M for a time before returning conclusively to G and rebuffing M's requests for access to his daughter; blood test est's 95% certainty that M is V's father. G moves for SummJ under CA law declaring child presumptive child of married couple if no one proves otherwise for 2 years after child's birth. CA statute is over 100yrs old.

· ARGUMENTS: M raises 2 constitutional challenges to CA statute: (1) DP req's that state afford him a hearing before terminating his liberty interest in paternity; (2) SDP protects M's liberty interest in a relationship w/ V.

· HOLDING: (1) rejected b/c the statute --concerned only w/ preserving the family unit-- is indifferent to factual question of biological paternity; and a hearing would not avail CA's legit purpose, so no DP req'd; (2) not according to the full weight of American jurisprudential tradition.

· SCALIA: 

· "the presumption of legitimacy was a fundamental principle of the common law. Traditionally, that presumption could be rebutted only by proof that a husband was incapable of procreation or had had no access to his wife during the relevant period." Rationale: aversion to declaring children illegitimate, thereby depriving them of inheritance etc., and likely making them effective wards of the state; also, to promote "peace and tranquility of States and families."

· "rigid protection of the marital family has in other respects been relaxed – ability of a person in M's position to claim paternity has not been generally acknowledged."

· Issue is not over the establishment of biological paternity, but over the establishment of paternity for the purpose of familial association – social paternity.

· The states don't award substantive rights to people in M's position.

· "To provide protection to an adulterous natural father is to deny protection to a marital father, and vice versa." … "our disposition does not choose between the two freedoms, but leaves that to the people of CA."

· O'CONNOR Conc: ditto on everything but fn f, which proposes a narrow mode of historical analysis that should not be left to confine future inquiries into the scope of fundamental rights. 

· STEVENS: M should have a chance to pursue access to V, but, in this case, CA's statute afforded him that opportunity. 

· BRENNAN +2 Dissent: Plurality-of-three has sought to contain inquiries into what is meant by "liberty" by reference to "tradition", yet this latter term is easily as malleable and provides no objective boundary at all. But even if we did adopt "tradition" as an analytic tool, we would still face the task of ID'ing the point where tradition becomes firm enough to be relevant to our definition of liberty and the moment when it becomes obsolete – and the plurality gives no instructions re this task.

· "Just as common law notions no longer define the 'property' that the Constitution protects, see Goldberg, neither do they circumscribe the 'liberty' it guarantees."

· Plurality doesn't ask whether parenthood is a protected liberty interest, but rather whether a particular mode of parenthood is. Recent precedent indicates that the Plurality cuts against the grain of 'liberty' as recently defined.

· DPC wasn't meant to confirm interests already protected in a majority of states – closer to the opposite! … "'liberty' must include the freedom not to conform."

· Contrary to the Plurality's reading, we don't confront some "new" interest in this case – the matter addressed is age-old parenthood.

· "The only difference between these two sets of relationships is the fact of marriage." … "Plurality's pinched conception of the family…"

· Plurality's analysis of pvt and public interests is out of joint: the premature narrowing of the holding to a particular fact pattern such as the instant one reveals that the Court makes M's liberty interest subject to mere circumstances (i.e., whether C and G both wish to remain married and to retain custody of V). 

· WHITE Dissent: M meets the various tests previously set out for determining the presence of a liberty interest in biological fatherhood.

Abortion Cases

Distinguish two questions:

1. Is there a right?

2. What’s the state’s interest?  

Roe v. Wade:

· Background: Unmarried pregnant woman brought a class action challenging constitutionality of the Texas criminal abortion laws

· Question: Do anti-abortion statutes improperly invade the right to abortion?  Is there a right to abortion under the 14th Am DPC concept of personal “liberty”, the Bill of Rights penumbras protecting privacy (Griswold) or in the 9th Am?  

· History:

i. Blackmun goes on long review of history.

A. Note emphasis on quickening – Blackmun makes big deal of it and it seems to be basis of his focus on viability.  Yet this may have just have had to do with evidentiary problem of differentiating pregnancy and menstruation

B. Note that as of 1950 abortion statutes were very strict.  Then liberalizes in 1950s and 1960s – ALI.  

ii. Friedman can’t read the history any other way than that there’s no fundamental right.  

A. Possible response – Even though positive law has forbidden it, there may have been widespread evasion resulting in an alternate tradition

B. Could also explain late 19th century worry that abortions were dangerous to women

· Holding: 

· Blackmun says there is a right to privacy that covers decisions to abort a pregnancy, though he does specify where it comes from – maybe the 14th Amendment, maybe the 9th.  

· Harm of state restriction: Medical harm from pregnancy, distressful life and future from maternity, mental and physical health taxed by childcare, distress of unwanted child, stigma of unwed motherhood

· Person – Blackmun doesn’t answer the question of whether a fetus is a person, but does say fetus is not a person for purposes of the 14th Am.

· Textual argument – Constit speaks of ‘persons born or naturalized.’  All applications of other uses apply only to the born.

· History – 19th C. abortion practices freer than today

· Precedent – No cases say fetus is a person. Torts and criminal law don’t treat as full person.  

· Religions all disagree.  

· State Interests:

· Blackmun recognizes two:

· Health of the mother 
· Rule:  state can intervene to regulate based on health of the mother after 1st trimester
· Justification:  Blackmun says that in the 1st trimester it’s more dangerous to continue with the pregnancy than to abort – says that there’s no regulation in the 1st trimester
· This invalidates the TX hospital requirement, which is pretextual
· Could have just formulated rule about protecting health, and applied to the facts – his rule sounds too much like policymaking
· Future cases:  Turn on pretextual health protections (e.g. info to women, waiting periods)
· Interest in the potential life

· Rule:  State can regulate based on its interest in life once viability reached
· Note:  By recognizing this interest, Blackmun puts himself in position of having to decide when life begins
· Rape exception – may show that real motive is controlling women
· Three Semester Framework
· First trimester – abortion decision left to woman and her doctor

· After 1st trimester - state can regulate abortion in ways reasonably related to the mother’s health

· After viability: state can promote its interest in potential human life by regulating or prohibiting abortion except where necessary for the mother’s life/health

Webster (p. 1423)

· O’Connor isn’t willing to overrule Roe, but upholds Missouri statute that:

· Prohibited use of public facilities to perform abortions that were not necessary to save the mother’s life.  

· Criminalized use of public funds to encourage abortion

· Required doctors to determine whether fetus is viable if fetus may be more than 20 weeks old

Casey (p. 1424)

· Rule in Casey:  Laws that impose undue burden unconstitutional.  Undue burden is a substantial obstacle.  

· This is a balancing test and seems to muddy the waters on rational basis vs. strict scrutiny

· O’Connor Holding:

· Reaffirms Roe’s essential holding:

1. Women have the right to choose to have an abortion before viability and to obtain it without undue interference from the State.

2. After viability, the State has the power to restrict abortions, as long as it maintains exceptions for pregnancies which endanger a woman’s life or health.

3. The State has legitimate interests from the outset of the pregnancy in the mother’s helath and the life of the fetus.  

· Constitutional Basis:

· Substantive due process of 14th Am.

· Line of cases: Loving, Carey, Eisenstadt, Prince, Griswold

· “At the heart of liberty is the right to define one’s own concept of existence.”  

· “The destiny of the woman must be shaped to a large extent on her own conception of her spiritual imperatives and her place in society.”

· Stare decisis

· Four-part test:

1. Rule unworkable?  

· No.  Clear standard.  

2. Reliance?

· Yes.  Rejects facile comparison of reliance to commercial interests, which would hold that abortions are unplanned.  Women rely on ability in order to organize their lives.

· Friedman says this is just a statement on the merits.  

3. Law swept it by?  Is rule now an outlier?

· No.  Says Roe sui generis.  

4. Facts undermine the rule? 

· Some differences in technology make viability earlier and reduce risks of child bearing ( O’Connor had said Roe was on collision course with itself

· After this discussion, Court enters amazing discussion of its legitimacy
· Don’t want to be seen as overturning decision under political pressure.  Must decide according to “reasoned judgment”

· Two key major overturnings:

· Lochner ( West Coast Hotel

· Plessy ( Brown

· Court says that the facts had changed in each of those cases, whereas they hadn’t changed in Roe

· in Brown, court acknowledged that on the facts Plessy was wrong – there was a real badge of inferiority

· And in Lochner there was a changed appreciation of the nature of contractual freedom in a modern economy.  

· Rehnquist objects – facts hadn’t changed, court just changed its mind

· Says that Court should only change its mind when the law is wrong

· Viability 

· Drawing line at viability is justified by 

· Stare decisis

· It’s the time of independent existence, so state can take legitimate interest

· Element of fairness – women have time to terminate.  If they don’t act, they consent to State’s intervention.

· Abandons Trimester Framwork
· Undervalues state interest in potential life

· Throughout pregnancy, state may take measures to ensure choice is informed.  

· Undue Burden standard 

· Regulation has purpose or effect of placing a substantial obstacle in the path of a woman seeking an abortion of a nonviable fetus.  

· Means chosen by the State to further the interest in potential life must be calculated to inform the woman’s free choice, not hinder it.  

· Analysis of Pennsylvania’s Restrictions:
· Restrictions that wouldn’t have been okay before, but okay now

· Informed consent requirement ok –

· May provide truthful, non-misleading information

· Overrules Akron and Thornburgh
· 24 hour waiting period ok – 

· Reasonable to think decisions will be more informed and deliberate

· “Particular burden” on some women “is not necessarily a substantial obstacle.”

· Parental Consent ok

· But spousal notification provision not ok

· Problems of domestic violence, marital rape 

· Legislation is measured for consistency with the Constitution by its impact on those whose conduct it affects

· Can’t give husband’s so much authority over wife

· Cf. Parental Notification:  Can’t make the same assumptions about adult women that we make about children

· Court makes it to the exact center of American public opinion on most of these issues.  

· Dissent:

· Legit depends on being right as a matter of Con Law

· That’s the true lesson of Brown and New Deal

Stenberg 

· Struck down NE partial birth abortion ban for lacking health exception

Carhart (Supp.) 

· Congress passed partial birth abortion ban in 2003

· Included specific findings that there was medical consensus that partial birth abortion was never medically necessary

· Issues:

1. Whether the ban on intact D&E presents an undue burden on the woman given that in some cases it may be the safest procedure

2. Whether lack of health exception acceptable

· Problem with the regulation within the Casey framework is that it doesn’t limit the number of abortions, but only substitutes one method for another

· Kennedy makes the argument that intact D&E is gruesome and degrades doctors because it seems so close to infanticide
· Hence Act’s requirements about anatomical markers

· Dissent Response:  But regular D&E is equally gruesome

· K Response:  Congress gets to determine that

· D Response:  Congress doesn’t get to determine that when a right’s at stake

· Kennedy’s gruesomeness argument seems to weigh protecting doctors’ sensitivities more than women’s health

· Congress found that there was no medical consensus that PB abortion was ever medically necessary

· Ginsburg 

· Congress relied on quack doctors with no experience in performing intact D&E, while ignoring other doctors and professional associations 

· Congress’ doctors disagreed with each other

· Three District Court trials found there was substantial medical evidence that intact D&E was necessary to preserve health of mother

· Even Kennedy admits Cong got some of the facts wrong

· Kennedy’s responses:

· Court has given legislatures wide discretion in the face of medical uncertainty

· P’s can always bring an as-applied challenge

· How would as-applied challenge work?  

· Go for TRO, prelim injunction

· This is crazy – wouldn’t get a better fact record in a TRO!  All the evidence would 

· Kennedy’s regret argument:

· Note Ginsberg’s footnote showing no evidence for post-abortion syndrome

· What’s Kennedy doing?

· Women are going to regret their decision later because they won’t know what the procedure is

· Problem with this – this is just an argument for informed consent!

Sexual Choice
Bowers v. Hardwick
· GA Statute prohibits act of sodomy

· Issue (per majority):  Whether the Constitution confers a fundamental right for homosexuals to engage in sodomy.  

· Note that statute just prohibits act – but Court construes in terms of 

· Is there a fundamental right at stake?

· Our methods:

· Precedent – common law – analogy

· History and tradition

· Ordered liberty – Scalia in Glucksberg 

· Text of Con – incorporation

· Precedent 

· White says there’s no resemblance to the claimed right 

· Best cases for Dissent

· Eisenstadt – right of non-married person to engage in procreative sex.  Also Carey.

· Stanley – privacy in home

· Intimate choices

· History 

· Starts talking about sodomy laws, not homosexual sodomy laws

· Is this cheating?

· Argument for the right 

· Laws weren’t enforced, particularly in people’s home.  Anti-homosexual laws weren’t passed until the 1970s.  

· Levels of Generality Issue

· Majority construes as whether there’s a right to commit homosexual sodomy

· Dissent broadens to right to privacy in the home and right to make fundamental decisions about non-procreative sex

· Social forces – 

· Not surprising that the Court decides the way it does – height of the AIDS epidemic.  Even though popularity of criminalization of sodomy had been generally declining, the decline stopped/reversed when 

Lawrence v. Texas (1482)
· Act applies specifically to homosexual sodomy

· P’s brought EP claim – court decides on SDP

· Kennedy’s argument for not assessing on EP grounds:

· Striking down would just invite neutral laws that banned all acts of sodomy

· Laws would continue to create stigma

· Could just bring EP discriminatory enforcement claim – Ick Wo 
· O’Connor’s argument – 

· Makes process argument – if laws are struck down on EP grounds, it’s unlikely that they’d be repassed to apply to heterosexuals – trust democracy.  

· Cf. Carolene Products and McCulloch

· What’s the argument for EP?
· No state interest
· Response:  State interest in discouraging immoral conduct.  
· Equal Protection issue – 

· Implication – If this gets struck down on EP grounds, hard to avoid recognizing gay marriage

· If it doesn’t involve a suspect class, and gets only Rational Basis scrutiny, then what’s the gov’t purpose?  It’s public morals.  

· Is O’Connor right that under EP clause moral disapproval is not a legitimate state interest?

· We’d want to know whether LGBT individuals are a suspect class.

· Recall suspect class factors – Text, Immutability, moral relevance, Framers intent in the 14th Amendment, Prejudice against discrete and insular minorities 

· Arguments about discrete and insular minorities:

· Homosexuals do seem to fall into this category, but there is question of whether categories are fluid, whether homosexuals are and will continue to be insular group (i.e. in closet)

· O’Connor says law is born of animosity -- 

· Romer – Colorado referendum that peeled back local anti-discrimination ordinances

· This is basically a political process argument

· Kennedy Holding:

· Doesn’t say there’s a fundamental right here, yet seems to be applying more than rational basis scrutiny

· Emerging trend:

· Positive law:  Only 13 states w/ sodomy laws, and 4 with 

· Enforcement:  Very very rare.

· Where does the fundamental right come from?

· Always keep in mind Lochner 

· Friedman theory of judicial review – provoking a conversation.  Bowers sparks a huge mobilization in the gay community.  

· Kennedy’s relies on Casey and Romer
· Friedman skeptical that these precedents get us to fundamental rights

· International law:

· Friedman unhappy with cherry-picking of European law

· Yet this just seems to be a way to challenge Bowers emphasis on Western Civilization

· List of Constitutional values for SDP:

· Privacy sphere

· Sexual autonomy (including non-procreative sex)

· Fundamental choices

· Moral disapproval is not enough to create a state interest – Quotes Stevens in dissent in Bowers
· How do we ground the right in these SDP cases?  If we go to higher level of generality, how do we 

· Privacy of the home – over and under-inclusive

· Can’t use drugs, beat wife and kids

· Also, why drive gays into the home 

· Possible hypos:

· “Private consensual sexual conduct that does not harm anyone else”

· Does this conflict with laws criminalizing adultery and adult incest?  Or with laws against prostitution or nude dancing?  Or nudity in public?  

· This rule would undermine laws based on moral repugnance?  

· Dissent goes on rant about bestiality, bigamy, incest, etc.  

· Note about “polling”: Friedman thinks this is very powerful in SDP cases

· Bowers forced states to rethink things

· Lawrence solidifies fundamental right just social acceptance starts to take hold widely

· Inverse Correlation between EP clause and SPD clause

· EP necessary before SDP recognized

· Need for EP falls away at time that SDP recognized

· All about cleaning up state outliers

· Raises the question of what’s the tipping point.  

· How’s the court supposed to keep track of social movements – esp. when bad old laws are not enforced.  

Death
Glucksberg
· Prior case Cruzon – Right to terminate medical care for the braindead

· Glucksberg holds there is no right to assisted suicide

· Concern about safeguards – Difficulty of ensuring consent

· States interests sufficient to justify ban on assisted suicide

· Rehnquist adopted ‘history and traditions’ test 

· Doesn’t say it must be at the lowest level of specificity, but does say that it must tradition must be ‘clear’

Section V Power
City of Boerne v. Flores (p. 629)

· Several periods of free exercise law:

· Sherbert – If you could show law created burden on genuine religious free exercise, burden shifts to state to show compelling interest narrowly tailored

· Woman wanted state unemployment benefits, state denied to her b/c she wouldn’t accept gainful employment on Saturdays b/c she was a sabbatarian

· Oregon vs. Smith – Court changes rule: State laws that are neutral on their face and don’t have anti-religious intent are fine.  

· Peyote – Also about unemployment benefits.  

· Smith was very unpopular on left and right, and Congress passed RFRA to restore Sherbert test.  Makes clear compelling interest must be narrowly tailored.

· City of Boerne was sued for zoning law re church under RFRA, and raised claim that RFRA exceeded Congress’ §5 power.

· Note that Congress might have passed this under Commerce Clause – though unclear how this would work.  

· Holding:

· Court draws distinction between laws that defining the right, which is the Court’s job, and remedying violations of the law, which is part of Congress’ power under §5.  

· Note 1st Am incorporated.  

· Rule: Remedy must be congruent and proportional to the violation of the right

· Katzenbach v. Morgan – Upheld voting rights law – Court finds this was congruent and proportional to violation.

· Court says that there was no showing in Congress that states and local governments were burdening religion with an invidious purpose.  

· This is a federalism decision.

· Note:

· All nine justices agree that Court’s §5 analysis is correct.  

· There’s just disagreement about whether Smith should be overturned.  

· In Morrison – VAWA was passed under Commerce Clause.  But court also said it would not pass muster under 14th Amendment because no showing of inadequate protections for women in states.  

· Boerne initiates series of decisions clamping down

· Morrison – clamped down on VAWA both on Commerce Clause and under 14th Amendment.

· Problem under 14th Amendment – There’s no state action in violence against women.

· Response:  There was ample evidence in Congressional record of lax police enforcement, judges not taking action.  

· Though there are also instances of women refusing to press charges.

· Boerne interplay with 11th Amendment:

· 11th Am Sovereign Immunity: You can’t sue states in federal court (and perhaps in state court) for money damages.  If states violate your rights, you can only sue for an injunction.  

· Exception to rule: 

· Fitzpatrick v. Bitzer – If Congress passes legislation under §5 of the 14th Amendment, then you can sue states for money damages.  

· This is the reason why passing legislation under the Commerce Clause can’t create cause of action -- 

· ADEA allows money damages to employees who were discriminated against on basis of age.

· Congress has upheld this under the Commerce Clause.  

· So this raises specter of money damages 

· But following Boerne Court has held allowing employees to recover against state is unconstitutional 

· Remedy provisions of ADEA and similar statutes struck down

· Test – Statutes have to be congruent and proportional

· Congressional record tended not to show that state discrimination was the big problem

· ADEA – rests on disparate impact, and doesn’t require intent

· Not sufficient under Washington v. Davis
· Age is not a protected class 

What’s wrong with Boerne?  

· Seems to make sense – Court says what the right is.  

· Problem 1: Not always easy to separate the right from the remedy

· Sometimes we give remedies that extend beyond the right to protect the right

· Katzenbach v. Morgan – Involved provision of the voting rights act saying that states couldn’t use literacy tests.  

· Court upheld because states were using as a way to disenfranchise.

· Reasons for wanting prophylactic:

· Hard to catch violators under intent test – catch more with impact

· Right is so important that we’d rather over-protect the right
· Problem 2:  

· Hard to show that the congruence and proportionality test does the work we want it to

· There may be no evidence in the Congressional record because it’s hard to show intent

· Problem 3:

· Court’s driving impulse is to defer to state laws 

· Yet here we have a federal law – so why not defer??

· Irony – RB is supposed to be rooted in deference

· Problem 4:

· Court is basically saying Congress can’t interpret the Constitution!

· Three views::

· If Marbury is the rule, maybe we should cut Congress a little slack for Section V.  

· If Congress is giving more rights, not less, under §5 then that’s okay

· What Ct says should be a floor not a ceiling

· Who made the Court king?

� A. Modern test - from Baker v. Carr - six factors to consider (cited in later cases either in entirety or in piecemeal) -�1) a textually demonstrable constitutional commitment of the issue to a coordinate political department�2) a lack of judicially discoverable and manageable standards for resolving it�3) impossibility of deciding without an initial policy determination of a kind clearly for nonjudicial discretion�4) the impossibility of a court’s undertaking independent resolution without expressing lack of the respect due coordinate branches of government�5) an unusual need for unquestioning adherence to a political decision already made�6) the potentiality of embarrassment from multifarious pronouncements by various departments on one question��B. When is it Applied?�The doctrine has been weakened substantially since Baker, but the Court has still applied it in a few areas. I've briefly described two major areas below in case you are interested.��The clearest case is political gerrymandering (challenges to electoral districts under the EPC  - the plurality in Vieth (2004) (the most recent political gerrymandering case) refers to lack of judicially discoverable and manageable standards; even Kennedy is into considering that as a factor in not finding a standard now (though he suggests we could find one in the future, meaning the cases are not completely non-justiciable - they are in the nether world of cases that are looked at and never decided affirmatively for the plaintiff because no standard makes sense, though they get fully litigated it seems). ��There is also Nixon v. U.S. (1993) - Walter Nixon, a federal judge, is impeached, and he challenges his conviction, arguing that the Senate proceedings violated the Impeachment Clause because only some of the Senate was present at the evidentiary hearings.  The Court finds this non-justiciable because of a textual commitment to the Senate of all impeachment questions; also, they find no discoverable standards for judicial review of impeachment proceedings. ��It comes up, and loses in a lot of other areas (kind of like the non-delegation doctrine) - see Chadha, for example.
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