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CON LAW OUTLINE

CONSTITUTIONAL IDEOLOGY

· Originalists (R) 
· Living (Dynamic) Constitutionalists (L)
· Nature/Form of Constitution (Marshall’s arg in McCulloch)
CONSTITUTIONAL INTERPRETATION

Critiques of Tools:


GENERAL SOURCES/CONSTRAINTS OF CONGRESSIONAL AUTHORITY

LIMITATIONS ON STATE AUTHORITY

LIMITATIONS ON COURT AUTHORITY

Critiques of Tools of Interpretation

· Textualism

· Malleability of word or phrase depends partly on how it was written and partly on how much it matters
· Can see text as flexible under pressure, even if it was not intended to be
· Intent of Framers/ Ratifiers
· Who = “they”?
· Philly Convention: closed record ( secret intentions
· “Problem of the dead hand”/ rule from the grave 
· Translation to modern society
· Relevance to unforeseen future 
· Post- Ratification History 
· Precedent
· Political Process Arg: judges = unelected
· What if based on “wrong” original intent?
· Finding diff original intent GREAT for overruling precedent
· Prudentialism
· Hated by textualists/formalists 
· Consequentialism 
· Reactive to public policy
· Breaking the social K (K theory of intentionalism)
· “nation of laws, not men”
· Hurts stability
· Ethical/Moral

· Shifting social values
· Consensus
· Questionable reliability of tools
Constitutional Change

· New judges (political process—majoritarian)
· New pubic policy
· “people have an uncanny way of saying what they want right now is what the Constitution permits”
FEDERALISM

Creation Theories:
· Sovereign states got together to form the Union (“compact theory”)
· Rejected (w/ rejection of Calhoun’s notion of state nullification) 
· Kentucky Resolution couldn’t declare laws unconstitutional
· Inefficient/Anarchistic 
· Constitutionality determined by SCOTUS (Haynes)
· People w/i the states got together to form the Union
· Marshall
· People came together to form the Union
Federal Government

· Constitution of limited, enumerated BUT supreme powers

· Can expand somewhat via “necessary and proper” (McCulloch) 

· “made in pursuance of the Constitution”

· “[appropriate, plainly adapted, not prohibited, w.i. letter and spirit of Constitution] means to an [legitimate] end” for useful national government  


· N & P in the power-granting (not restricting) section of Constitution

· Areas of traditional state sovereignty ( Congress cannot interfere (affirmative boundaries) 

· Must be a national problem that MUST require a national solution

· Cannot commandeer machinery of the states (raincloud, Printz)

States:

· Police Powers – to protect the general welfare of their citizens

· Limitations:

· Prohibition Limitations 

· Implied Prohibitions – 
· McCulloch: can’t tax the federal gov’t 


· “power to tax is the power to destroy”

· Supremacy Clause

· Discriminate – can’t discriminate against other states (Philadelphia v. NJ
Political Process Arguments
· Accountability (raincloud): Printz 

· Congress can’t require state executive officials to enforce fed laws

· New York

· Can’t force state leg to enforce National Law

· But can use spending power incentivize

· Dole

· Conditions (restrictions) of using spending clause

· 1) Spending for general welfare


· 2) Unambiguous condition

· 3) Reasonably related to purpose of the expenditure

· Low burden: young people drunk driving

· 4) Needs to encourage not coerce

· Bailey v. Drexil: cant tax anything that congress cant order to do directly

· Taxing = always coercive

· 5) No Constitutional prohibition

	Federal Policy Goals:

· Externalities (environment)
· Public Goods 

· Faction 

· Race to the Bottom (counter: voluntary i.e. child labor)
· Coordination
	State Policy Goals:

· Local Participation

· Accountability 

· Labs for Experimentation

· Liberty 

· Welfare Maximization 


COMMERCE CLAUSE
CURRENT RULE: Congress can regulate the channels (Champion) and instrumentalities (Gibbons) of interstate commerce, and anything that has a substantial effect (Darby) in the aggregate (Wickard) on interstate commerce, and the Courts will defer to Congress (Katzenbach), with the condition that the regulation must be economic in some way (Lopez, Morrison) or if the non-economic object or activity is part of a broader commerce-regulatory scheme (Raich) (say, part of a class of activities that is w/in the reach of federal power, even if it doesn’t effect commerce in that particular case (Perez))
· Lopez: Economic or noneconomic? Move in interstate commerce? Congressional findings on economic link? how attenuated is link btwn reg activity and interstate commerce? Struck down in technically RB (Katzenback says RB)

· Source of Power

· Article 1, Section 8, Clause 3

· Commerce =

· “More than traffic; it is intercourse— describes the commercial intercourse between nations and parts of nations” (Gibbons) 

· Must be congress among the states: “intermingled with— cannot stop at border— must involve more than one state” (Gibbons)
· N & P

· If not direct commerce, can still regulate to effectuate commerce need

· McCulloch: “Let the end be legitimate, let it be w/i the scope of the constitution, and all means which are appropriate, which are plainly adapted to that end, which are not prohibited, but consist with the letter and spirit of the constitution, are constitutional”

·  “necessary and proper” (Art 1, Sec 8,  Clause18)

· “made in pursuance of the Constitution”

· “means to an end” for useful national government  


· Neccessary and Proper clause

· Not absolutely like in 10th Amendment, no use of only/ express

· Plenary Power

· If Congress can reg, then states can’t

· Gibbons v. Ogden (1824)

· Based on supremacy arg (conflict re: licensing)

· Quoted dicta: 

· Marshall’s arg

· Congress can do whatever it wants, unless:

· 1) unconstitutional

· 2) “pretext” 

· Limited by:

· Not unconstitutional (expressly prohibited)

· Not purely internal commerce (w/i states)

· Not Pretextual (Marshall, in Mccholoch)

· People’s political theory (process theory)

· Affirmative boundaries of traditional state sovereignty (federalism)
· Garcia: min. wages for firemen ( struck down
· Lopez: Narrowed Garcia’s rule, some undefined affirmative boundaries
CURRENT DOCTRINE

· Can regulate interstate commerce’s

· Channels  

· General stream of commerce 

· Champion

· Upheld but WRONG

· Really a pretext

· Developed by Hammer (1918)

· Must be “inherently dangerous” 

· Mann Act, drugs

· Created by child labor is not commerce

· Prevent use of pretext

· And instrumentalities


· Gibbons, Heart of Atlanta

· Ex: trains, trucks, hotels

· And anything that has a substantial effect on the interstate commerce

· Darby

· In the aggregate

· Wickard

· Courts 

· Will defer to Congress

· Katzenbach

· With the condition that the regulation must be economic in some way ARGUE

· Lopez

· Need a nexus with commerce, congressional findings

· Deference for rational basis 

· Souter’s dissent, Clark’s opinion in Katzenbach

· Morrison

· Commerce clause grants congress blanket authority over economics but can federalize assault

· Can only use economic effects test if specifically economic (Wickard)

· Localized: spillover effect

· Or if the non-economic object or activity is part of a broader commerce-regulatory scheme 

· Raich (medical marijuana)

· Interstate problem

· Spillover effect 

· Congress can regulate if want to prohibit together

DEVELOPMENT OF COMMERCE CLAUSE DOCTRINE

· OLD DOCTRINE

· Congress can regulate interstate commerce if it is intrinsically harmful, part of the flow of commerce, direct, and non-pretextual

· Production vs. Commerce

· Intrinsically harmful goods vs. non-intrinsically harmful goods

· Champion, Hammer

· Direct vs. Indirect Effects on Commerce

· Carter Coal (collective bargaining = indirect)

· Stream of Commerce

· Swift (stockyard = “throat through which the current flows” Sutherland)

· Limited application, pre-1937 court declined to extend beyond facts  

· US v. EC Knight Co. (1895) and Carter Coal (OVERRULED)

· Commerce does not include manufacturing

· Schecter Poultry (1935)

· “Come to rest” ( no longer in flow of commerce (GENERALLY OVERRULED)

· Garcia 10th amendment limited commerce clause 

· National League of Cities

· 1) essential to function of states

· 2) traditional field of states

· 3) states qua states

· MIDDLE DOCTRINE (JONES – PRE-LOPEZ)

· Substantial effect (Darby, Jones) in the aggregate (Wickard), courts will defer to congress if they have a rational basis to believe substantial effect  (Katzenbach, Ali’s BBQ) Pretext doesn’t matter (Heart of Atlanta)

· Jones v. Laughlin Steel (1937)

· Differentiate from Carter Coal b/c of “obvious” effect on commerce (BFF says inconsistent)

· “close and substantial” effect

· production v. commerce doesn’t matter

· NWLRB v. Friedman Henry Marks Clothing Co.

· Even small, very local manufacturers = subject to regulation (deference re: “substantial effect)

· Jones not limited to big manufacturers, can apply to businesses that are primarily local, intrastate (“size, importance, and interstate character”)

· Darby (1941)

· Limits Carter Coal in so far as conflicts

· OVERULES HAMMER (re: intrinsically harmful)

· “close and substantial”

· If there’s a federal statute on point ( preemption or implied preemption

DORMANT COMMERCE CLAUSE

· Federal Govt has not regulated but the state is trying to regulate

· No preemption

· Congress has Plenary Power 
· Idea that enumerating power to govt gives it exclusive authority
· No 10th Amendment limits, not reserved to the states
· “The power over commerce, including navigation, was one of the primary objects for which the people of America adopted their government, and must have been contemplated in forming it… all have understood it in that sense; and the attempt to restrict it came later” Gibbons concurrence
· States cant discriminate (NJ vs. Philly)
· 1) Unless legitimate  reason
· 2) And no alternative way to do it
· Never win on this (facial
· Even if no discrimination ( balance effects on
· 3 types:
· 1) facial
· Ex: No trash from NJ
· 2) intentional
· Ex: Grandfather clauses in southern voting (applies evenly)
· 3) effects based
· Veterans (even if didn’t explicitly intend discrimination, the impact is obvious)
· If it does discriminate ( no go
· Unless legit reason and no alternative (but no P ever wins on this)
· If it doesn’t discriminate ( Test
· Balance burden on interstate commerce against legit local interests and lack of alternative
· If can accomplish purpose w/o affecting interstate commerce, MUST do that
· Policy: 
· Articles of Confederation

· 1) Substance: trade wars Don’t desire economic isolation, market participation
· 2) Process: Want rep for peole who could be harmed/not benefit
· Attack plan:
· Express pre-emption, implied preemption, field preemption, burden on interstate commerce
Don’t Like State-on-State Discrimination b/c:

· Retaliation b/n States ( preventing interstate trade

· Political Process Argument – laws that hurt people in other states lack accountability

COMMANDEERING CASES
The Federal Government can’t commander state legislatures and make them pass laws for the federal government (New York)

· And state officials can’t consent to the enlargement of Congress’ powers beyond those enumerated in the Constitution

The Federal Government can’t commandeer the executive machinery of a state (Printz)

SPENDING POWER

SEPARATION OF POWERS
Legislative – make generally applicable laws

Executive – execute the law in specific instances

Judicial – interpret/apply the law, constitution

Goals of Separation of Powers:

· 1) Better laws through deliberation

· 2) avoid factions

· 3) prez can protect himself from congressional spillover
· Accountability – can see which branch is doing what, 2 branches are electorally accountable 

· Mistretta – sentencing commission made up of federal judges, shouldn’t Congress make this decision

· Rule of Law -  general applicability, enforcement, judicial interpretation

· Protect Liberty – checks on those that enforce the law

· Chadha
· One house veto = presumptively unconstitutional
· Upholds severability
· Can sever if law operates ok w/o law that’s being severed
· Unless its clear that Congress would not pass w/o the clause
· Powell concurrence: One person’s individual right
· Should b done by Article III
· Adjudicatory rather than leg (judiciary’s perrogative)
· One person at hands of mob
· Separation of Parties
· Pildes/Levinson – When Congress is the same party as President, may be willing to give power over to the President.  May need judges to intervene to prevent this from happening b/c of the threat to liberty
· War Power
· Bicmaeral veto after 60 days (never questioned) w/po press signature – porlly unconstitutional


	Formalism – Find the category of what can be done – see if the activity fits w/in that category

· Problem: rigid, doesn’t allow much for Const’l change
	Functionalism – Are we furthering the reasons for separation of powers (accountability, rule of law, protect liberty)?

· Problem: too much discretion to judges



Problem with the Youngstown Framework:

· Authorization by Congress – how can you tell if Congress has authorized?

· Issacharoff & Pildes – 

· Can’t tell whether Congress approves or not

· Congress loves to shirk – can take credit if it works, blame President if not 

· Friedman and Farajian – So force Congress to Act? – might not work – Congress may act unwisely (Rasul)

14TH AMENDMENT
Privileges & Immunities Clause – limited to those few rights of U.S. Citizenship 

· (Slaughterhouse)

Due Process Clause – no state Shall deprive any person of life, liberty, or property w/o due process of law

· Procedural Due Process – is about what procedures the gov’t has to go through before it can take things from you

· Substantive Due Process – is about certain substantive rights the gov’t can’t take away from you, no matter what process the gov’t gives you

Equal Protection Clause – no person shall be denied of equal protection under the law
State Action Doctrine – the guarantees of the 14th Amendment apply only against the states, not against individuals (Civil Rights Cases), and must be action, not inaction

· Entanglement Doctrine – (Shelley v. Kraemer)

EQUAL PROTECTION CLAUSE
Levels of Scrutiny – 

· Rational Basis – rational relationship b/n the regulation (the means) and the legitimate gov’t purpose (end) (Railway Express)

· deference to the legislature

· Strict Scrutiny – (for suspect classifications) narrowly tailored law/regulation (means) to a compelling gov’t interest (Loving) – 

· smokes out invidious discrimination

· Intermediate Scrutiny – law/regulation that is substantially related (means) to an important gov’t interest (Craig)

·  real differences

· benefit vs. hurt

Must prove discriminatory intent (Washington v. Davis)

· Race-Dependent Decision to Adopt a Facially Neutral Law (Ho Ah Kow)

· Disproportionate Impact Evidences a Discriminatory Intent (Gomillion)

· Facially Neutral Law Administered in a Discriminatory Way (Yick Wo)

6 Ways to show that the Suspect Class was a motivating factor (Arlington Heights)

1) Impact of the Official Action (Gomillion)

2) Historical Background of the Decision (Ho Ah Kow)

3) Sequence of Events Leading Up to Decision

4) Departures from the Normal Procedural Sequence

5) Substantive Departures

6) Legislative/Administrative History

Affirmative Action:

· Strict Scrutiny – (Croson, Adarand)

· Diversity – as long as holistic (Grutter, Gratz)

· Combat De Jure – (Seattle Schools)

JUDICIAL REVIEW
Political Question Doctrine – Court can abdicate the field of Const’l interpretation if:

1) Constitution says someone else should handle the issue

2) Not Judicially discoverable or manageable standards for resolving the issue

3) Impossible to decide the case w/o policy determinations

4) Impossible to resolve the issue w/o showing disrespect to a coordinate branch

5) Need to adhere to a political decision already made

6) Potentiality of embarrassment b/c various branches will all have different pronouncements on the issue

Broken into Groups:

1) Jurisdictional reasons: in a few discrete situations, the Constitution vests judicial, adjudicatory power in another branch of government

2) Judicial Manageability – inability of Court to cleanly implement Const’l principles with proper “legal” tests



Reasons why Court cannot issue Advisory Opinions (Art. III: “Cases or Controversies”)

· Controversy requires “adversarialness”

· Want parties to have a concrete stake (i.e. interests in the outcome, incentive to argue well, context, fact pattern)

· Litigation = retrospective and individual; while Legislation = prospective and general

What Constrains the Court:









Outcomes





Law


Collegial Court (5 votes: Craig, Hamdi, 


Median: Grutter, Unanimous: Brown)


Lower Courts

Other Branches (1937, Lopez)

Public 
Countermajoritarian Problem:

· Examples: (Carter Coal, Schechter) 

· Ways in which the Court is Not striking down the will of the people
· People tend to agree with the Court

· Striking down outlier states

· Striking down Executive Action (local officials, university officials)

· Striking down Congressional Legislations

· Salience – some laws just don’t register

· Interest Group Pressures – so laws may not be majoritarian anyway

· Time Lag – drunk when law passed, sober on appeal, changed circumst.

· Omnibus Statutes – attached to wildly popular bills

· Drafting Errors

· Ways in which the Court (in its nature as an institution) is not countermajoritarian

· Elected Courts – Other Courts (State Courts) use judicial review
· People tend to agree with judicial review as a procedure

· Lacks Enforcement Authority – (Hamilton: weakest branch) (Giles v. Harris)

· Appointment Process – President is elected

· Ways Congress can fight back (along with the Doctrine of Anticipated Reaction)

· Strip Jurisdiction (McCardle)
· Impeachment

· Court Packing

· Budget

· Supermajority Requirements in decisions

· Get rid of Circuit Courts

· Cancel a Supreme Court term

Politics of Judicial Review – Court says what the Constitution means.  Judicial Review is how we separate and balance our Const’l values with what we want right now

1) Backlash – if a court makes an unpopular opinion, there will be backlash

2) Stickiness – Court decisions are sticky

3) Passive Virtue – Court comes into line w/ public opinion or vice versa, and duck till then

Ways Court can mesh w/ the will of the people:

· Cert Game – not hear troublesome cases

· Avoidance – narrow statutes to avoid Const’l Q’s

· Duck Questions – (Allen v. Wright)

· Doctrine – Facial vs. as-applied differences (Carhart II)

· Change the Scrutiny Level

· 5 votes to make a decision 

DUE PROCESS
· Jurisdiction stripping

· No ones sure how much

· Acceptedin McCardle, overwhelming public sentiment

· Boumedience (Youngstown 1): struck down

· 1st type: taking appellate out

· only possible b/c of marshall move in marburry v. Madison (art)

· 2nd kind = functional (lower courts created by Constitution)

· Both exec and leg try to strike down SC 

· Excetions and regulations clause

· SUBSTANTIVE DUE PROCESS

· No one knows how much juris

· Holden- miners

· Lochner

· Right to contract (14th amendment, not absolute)

· Concern re: pretext

· Dissent: 

1. Holmes: liberty = dominant opionion of liberty (consensus)

2. Harlan- deference to the leg (McCulloch, ends/means)

· Nebia – price supports for milk (no businesses exempt categorically from public interest legislation)

· Adkins- min wage wasn’t ok

· Depaldo- Caused constitituional crisis that overturned Adkins

· Struck down min wage law

· Said congress couldn’t under commerce clause 

· States couldn’t bc of subs due process

· Catch-22 re: min wage law 

· Muller

· Womens: states interest min wage

· West Coast Hotel

· Womens min wage law 

· Overriding public interest 

· Safeguards liberty but liberty subject to reasonable regulation in public interest

· Defer to leg ( rational basis standard (not arb and cap ( deference)

· Public would be subsidizing (taxpayers bearing burden)

· Political process affords you due process

· Reconception of liberty interest (doesn’t cover right to K)

· Caroline Products

· Upholds ban on “filled milk”

· Class legislation, private interest legislation

· One problem, one interest ( no equal protection prob

1. May hit at an abuse its found even though failed to strike at another

· Contested facts ( defer to legislation

· Williams v. Lee Optical

· Extreme deference

· The law doesn’t have to be logically consistent with its own aims

· Will defer even if must make up reasons for laws

· Griswold

· Marital privacy

· Plurality opinion

· Douglas: penumbra (1st, 3rd, 4th, 5th,, 9th) ( super-penumbra (incorporation against state)

· Goldburgs concurrence + Harlans concurrence (dissent from Poe v. Aldman) ( what becomes law

· Goldberg’s Concurrence: 9th amendment 

1. “traditions and collective conscience, so rooted as to be fundamental”

2. 2. 9th amendment 

· Golberg + Harlan: “Histories and traditions” re: fundamental liberties 

1. Rights as a “rational continuum” between 

2. Ends up being similar to Frankfurt incorporation

3. The balance struck in this country from history of which it developed and broke; living thing (Harlan)

4. Any rights within that ( strict scrutiny (Harlan, Goldberg)

5. White also says: strict scrutiny but not absolute right

6. Prob with history and tradition = level of generality – scope of question (i.e. Bowers)

· Eisenstadt

· Uses equal protection to extend marital privacy to single people

· Struck down on rational basis review (rare)

· Refused to say fundamental liberty

· Carey

· NY statute prohibiting minors from contaceptives—shot down

· Brennan said fundamental right extended to nonmarried people

· Roe v. Wade

· Right to privacy but may be constricted for compelling interest + narrowly tailored (SS)

· State interests: sexual morality (TX didn’t argue) + potential life + women’s rights

· Common law + 14th ( const does not view infant as person for due process

· Trimester Test

1.  Doc + women

2. state can reg for women health

3. viability ( compelling interest in potential life

a. Must include exception for health and life 

· Roe like Lochner: decide unsettled fact or stepped into interest balancing better done by legislature

· Form of strict scrutiny

· Form of judicial leg w/ 3 part test 

· Blackman attempts to find history and traditions (history)

· Casey

· 4 part test to overturn

1. unworkable rules

2. reliance interest

a. women’s framing of social relationships

3. anachronism b/c of doctrine change

4. fact change

a. O Connor; Lochner and Plessey

· Undue Burden Test replaces trimester Test

1. Is there a fund right?

a. ƒ If yes ( is there undue burden on enjoyment right (what is the burdened population)

b. If unduly burdened by substantial obstacle (prior ti viability) ( law is dead

c. If not ( rational basis scrutiny

· 2 Occasions when even if one of elements is meet when overrrulign would too great damage to court’s legitimacy

1. When amount of error imputed to earlier court is too great

a. Inversely proportional to length of time

2. When issue decided is so important to country that rapid overturned show buckle to political pressure 

· Public gestalt: OConnor – facts, BFF – gestalt 

1. i.e. Bornw and West Coast 

· Casey overrules Roe b/c things

1. Trimester test

2. States interests in protecting life ( all the way to the beginning expanded

3. Test of undue burden which is a substantial obstacle: JUST rational basis, pretext is ok 

· Carhart I

· Court overruled Nebraska statute forbidding all D + E

1. No exceptions whatsoever for health/life

2. No intent requirement; punished accidents re: anatomical landmark 

· Carhart II

· Congressional law upheld forbidding

1. Exception only for life

a. Not clear every actually necessary

b. If so ( as applied challenge

2. Intent requirement

· Ethical and moral concerns rise to compelling state interest in SS

· Undue burden test ( must be appropriately framed, otherwise irrational results

· Controversial findings between Congress and District Court re: necessary for health of women at time 

1. Court defers to Congress, not District Court

· In between contraception and infanticide (John Hart Ely)

· New state interest: 

1. Protecting the integrity of the medical professional

2. Protection of ethics and morals w/I state

a. Looks too much like infanticide

· Federal findings get more deference than state findings

· Left didn’t challenge right/power (commerce) b/c of clinic right

· Bowers (rat basis, not fund liberty)

· GA criminalizes sodomy of all kind

· Make question: “right to homosexual sodomy”

· Equal protection violation b/c heteros not prosecuted(not addressed)

· “History and traditions” arg re: fundamental right

· Powell concurrence: thought sentence = cruel and unusal punishment (8th amendment)

· Blackmans dissent: framing fundamental right to privacy, not homosexual sodomy

1. Home argument (4th)

a. Porn

b. Counter: pot, etc.

2. Votes for SS

3. Says history doesn’t support positive state action

· Public opinion arg btwn Bowers and Lawrence, and btwn Casey and Carhart
· Lawrence 
· New Western crv argument
· Expands right to broader right to intimate association
·  stigma argument, sefl determination, legal aspects to stigma (sim to Brown)
· Regulation to promote morality is never a legit state interest
· Never says fundamental liberty ( rational basis

· BFF says rational basis still based in morality, harm principle is based in morality

· O Connors occurrence: wants to do rational basis w/ bite, Cleyborn or Reid v. Reid style, tough to make act class b/c proxy for sex ID, wants to do equal protection argument

· Scalia dissent: no morals legislation ever?

· Heller  

· Rule: 2nd amendment right to use guns for self-defense 

·  Treated as a fundamental right: Ordered liberty ( BoR (
· Scalia: no more interest balancing tests? (Supposed to be leg)

· Scalia’s methodology (1st day chart)

·  Court ends up where the majority/consensus is

· NO level of scrutiny (BFF hates)


SECTION 5 POWER

· Buerne v. Fleures
· Strike down RIFRA (set standard of review re: free exercise claims)

· Tried to reinstate Smith standard 
· Congruence and proportionality btwn injury and remedy
· Must be preventative or remedial

· Sim to state action requirement: Congress can only reg if state does something 

· Though they can go broader, profilactic, if found prior violations (Katzenbach)

· Can regulate what isn’t unconstitutiona

· Must be 1) claim of harm fm state, 2) proportionality, 3) congruence
· Section 5 limited by Federalism and Separation of Powers
· Morrison
· For profilactic, need very spt-on findings re: evidence 
· Applies to state inaction (deliberate indifference) as well as action 
· Garret
· Disabled
· Cleyburn- not suspect class
· State’s action must fail Rational Basis 
· Dissent (Breyers): ridic to hold leg to same standard as court
· Hibbs
· Fam and Medical Leave Act 

· Monetary claim against state (could get $) 

· Sovereign immunity (11th amendment) if case under section 5 (trumps) 
· Gender discrim ( states needed to meet higher standard ( more favorable view of findings
· Lane
· Handicapped person trying 
· Denied key rights 
· Facts ( Court limited extremely
· 14th is how we uphold human rights 
· Federal interest = externalities
· National image, international relations, etc. 
THEORY OF REVIEWS

· Normative theory: the way things should be (ethics)

· Positive theory: the way they are (facts)

· Standing                                                                                                                                                                                                                                        

· Justiciability

· Marx rule: Lowest Common Denominator in concurring w/ judgment (Hamdi)
Interpretation Tools (“Modalities of Constitutional Argument” Hierarchy)


Text (scope, context, principal)


Original Intent – of the framers/drafters 


specific v. general 


pre practice


Original Understanding – of the words/text by people at time (the ratifiers)


Could include contemporaneous history (Scalia in Heller) 


Original Application – to cases


Intention w/ regard to certain issues


i.e. 14th amendment passed at same time as school segregation 


Post-Ratification History (post practice)


i.e. difficulties in War of 1812 w/o fed bank (McCulloch)


Precedent 


past holdings


 past practice


stare decisis


 “common law constitution”


Prudential


“not a suicide pact”


Grand reasoning (Marshall arg. in McCulloch)


Ethical/Moral


Consensus


Our generation’s interpretation of values/spirit








When Testing for Constitutionality of an Act of Congress, look to: (McCulloch)


Is it enumerated?


If so, what is the scope? (Gibbons)


Is it implied by the Necessary & Proper Clause?


Must be in furtherance of enumerated powers


Is it prohibited?


By the Constitution?


Pretext?


Now ok: Katzenbach, Heart of Atlanta (rational basis review if commerce)








Look for:





Laws that discriminate? On its face, intent/purpose, and effect (blatent, latent, or incidental discrimination) 


Very HIGH burden on the state to prove (Philadelphia v. NJ) (SS like)


Per se invalid unless 1) legit interest and 2) no alternative means 


Laws that don’t discriminate BUT have incidental effects= Pike Balancing Test (Impact)


Very LOW burden for the state (like Rat Basis) unless the burden on interstate commerce is SO huge) (e.g. all trucks have to have mudflaps, both in state and out of state)


Fails if burden on commerce is clearly excessive in relation to putative local benefits


Over all test: 


Even handedly? 


Legit local purpose? 


Only indirect effects on commerce? 


No non discrim alternative?


ONLY ARISES IF STATE LAW IS NOT FEDERALLY PREEMPTED











Limitations (Dole):


General Welfare


Unambiguous Conditions


Related to a Federal Interest


Other Const’l Provisions May Act as a Bar


Unconst’l for the States to do themselves (often means, look to Incorporation)


Coercion








Youngstown Framework:


Congress has explicitly authorized the President to do something – Exec at max power


Twilight Zone – Congress is silent – President’s power is limited to those powers in the Constitution and will depend on the imperatives and circumstances of the situation


Congress’ Acquiescence Over Time – Frankfurter’s Concurrence


Lowest Ebb – President’s Actions are incompatible with the express or implied will of Congress – Pres’s powers are limited to the Constitution, minus Congress’ powers – strong presumption against the Pres. b/c taking powers from Congress








What to look for to Determine Suspect Classification:


Text


Intent


Immutability


Moral Relevance


Carolene Products fn. 4


Historical Prejudice Against 


Discrete and 


Insular Minorities





Injury Model: (Marbury, Allen v. Wright)


Injury to P


Harm to Rights, AND


Distinct, Palpable, not Abstract


Causation – caused by D’s actions


Redressable - 








Stare Decisis Considerations: (Casey)


Workability


Special Reliance


New Legal Developments


Changed Facts





PROCEDURAL – are you/was your behavior the type of person/behavior that deserves the reward/punishment?


What is P’s interest at stake: life, liberty, property (Perry v. Sinderman, Roth)


What process is due? (Mathews v. Eldridge)


Individual’s Interest


Nature of the Process


Gov’t Interest


SUBSTANTIVE – can the government do this at all?


What’s the right?


Is it a fundamental right?


What’s the state’s interest (level of scrutiny depends on the fundamentality of the right)


Means End analysis: “smoke out” real purpose (pretext)


i.e. Lochner concern about interference w/ labor relations


Functional heightened scrutiny (“reasonable” or “appropriate”) 





Fundamental Rights – what to look for:


Common Law/Precedent


Tradition/History


How narrowly do you define it? (Michael H., Glucksberg)


Look at positive law or enforcement? (Bowers versus Lawrence)


Text/Incorporation


State Interests


Polling


Trend or status quo?  How many is enough?


International Law


Moral Philosophy


Ordered Liberty and Justice – liberty to do what you want, but maintain order


Current societal values/conventional morality/consensus


But aren’t rights against the majority?





What’s the right?


Is Congress Action Remedial/Enforcing?  Or is Congress’ action Substantive/Creating?


Congruence – is Congress’ action in the same subject matter as the problem


Proportionality – is Congress’ action w/in the scope








Article I


Commerce/ Lopez, Printz, New York (rain cloud)


Treaties/ requires supermajority


Indian Tribes/


Taxing and Spending/ Dole, Bailey (carrot, not stick)


Necessary and Proper Clause/Means-Ends, Pretext (?)


Article III/ Boumediene


Court Creation and Stripping/ Marburry 


13th Amendment/ 


Civil Rights Cases, badges + incidents, no social rights


14th Amendment 


Section 5/ Deshaney, State Action


Privileges and Immunities/ Slaughterhouse


Equal Protection/ Morrison, Garrett, Boerne


General limitations:


Procedural Due Process: SDP cases: Hamdi, Hamdan…


Federalism (Lopez): states qua state, police power, traditional realms 


21st Amendment: Can’t outlaw alcohol 


Judicial Supremacy re: constitutional interpretation (Marburry)

















Sources: Police Power, 10th Amendment (limited by Garcia)


Preemption: 


enumerated powers


 14th section 5 (Gibbons)


national reg schemes (


Supremacy clause: judges cannot refuse to enforce fed law


Dormant commerce clause: Philedelphia, Pike


Due Process


Procedural: Goldburg, Matthews


Substantive + Incorporated Amendments (13th, 15th, 19th)


 Lochner, Carhart II


Equal Protection: REA, Parents Involved


Can’t tax instrumentaliites of federal gov’t: Mcculloch


Cannot nullify or veto federal laws: Sedition Act


Judicial Supremacy and Review: Cooper


Reliance on fed $: Dole
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Standing


Jurisdiction Stripping (not original juris)


Appellate (Marbury)


Article III 


Legitimacy, Casey


Stare decisis


External Influence: packing, threats, impeachment


Enforcement: lack of purse and sword


Popular consensus (need majority)


Composition/ collegiality


The Law 


Political question doctrine (deference to leg)
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