Constitutional Law Outline

METHODS OF INTERPRETATION
· Original Intent: 
· (Of those who wrote it)
· Burkian: dead guys put a lot of thought into it, or stability? 
· Tension: Rule from the grave v. stability
· Social Contract: We’ve agreed to live under these rules, so we have to understand what they mean, beginning with what they say.
· Intentionalism: In K formation, the original intent of the parties is what matters.  
· Dead Hand v. Stability
· Original Understanding: The New Trend—what it was understood to mean at the time by the average guy on the street.  
· Original Application: Intention with regards to certain issues
· e.g. at time of 14th Amendment’s passing they also established segregated schools
· Textualism: 

· More specific the more we adhere? Age for President—OK.  
· But “however malleable a word or phrase is depends partly on how it was written but also partly on how much it matters; we can see text as flexible under pressure, even if it was not meant to be that way.”  
· Consensus: We didn’t agree to live under the text of the constitution, but we did agree to live under the values and spirit of it.  
· Post-Ratification History: Things have changed, so must Constitution to remain relevant.
Judges should interpret?  

1) Judges Unelected: Democracy Problem

2) Framers didn’t sign on to much: “Give me Democratic Government Room to Make Decisions.”  

Thoughts:

1) Argument that Constitution shouldn’t change.  But for practical Purposes, that’s impossible.  

2) There’s a constitutional way to alter the constitution, but it’s seldom invoked

3) Markers that we have for judicial decisions

a. Perhaps it’s not the best thing for the constitution to change if the judges have guns to their heads?

b. But is it OK for the constitution to change because judges change?

c. Is it OK for constitution to change because public views change?

i. “People have an uncanny way of saying that what they want right now is what the constitution permits.”

FEDERALISM

--National Problem that MUST require a national solution:


--Not enough to say “it’s a national problem…”
Early Ideas of What to do About Unconstitutional Legislation/Congress—Executive


Three ways to look at formation of Republic:
1) States did it as sovereigns (“Compact Theory”—rejected)

2) People did it within states (Where else would they, asks Marshall?)

3) All the people came together as a whole and did it
· Kentucky Resolution: Constitution Created by States and therefore states individually can say, “Unconstitutional.”  

· After roaring 1820’s, states started to defy courts

· Hayne: Any law that the states think is unconstitutional, then they can stop it/nullify it—John Calhoun thought that after one state nullifies, then congress could pass another Amendment clarifying the situation, which could then be accepted by two-thirds of the states.  

· Terribly inefficient, perhaps impossibly so—recipe for morass

· Haynes: Let Supreme Court work it out—reference supremacy clause; or else it’s cripplingly inefficient at best and anarchy at worse
Traditional Black Letter on Commerce Clause:

--Commerce is not just buying and selling, it’s all trade between states (Philly v. NJ; Ogden v. Gibbons)


--Commerce Clause is Plenary



--Even if it is not directly commerce, congress can regulate as long as it’s “necessary and proper” to effectuate needs of Commerce (Note that McCulloch says that “N&P” clause augment the enumerated powers but doesn’t provide it’s own power; Scalia in Raich argues that it enhanced the combined force of the powers).  



--Regulation can’t be pretextual.  

--Congress can regulate channels of interstate commerce (Champion, Katzenbach), instrumentalities (Hearts of Atlanta), and anything else that has a “substantial effect,” (NLRB) either direct or indirect (Darby), in whole or in the aggregate (Wickard).  Caveot: must be of an economic nature (Lopez).  


--Channels: “Certain stuff cannot go through the pipes at all: drugs, lottery tickets, transportation of individuals for commercial sex.”


--Instrumentalities: buses, trucks, hotels


--Substantial effects test in Lopez: non-economic, congress made no findings, no nexus next to guns in statute (so if it said only guns for interstate congress, then it might be OK)


What is economic?  --MAKE AN ARGUMENT



--Partial birth is econimc?  Is it commercial or not, a paid for thing or not?


--Not clear where economic/non-economic line is drawn.  Maybe no rational basis test for economic?  Maybe if in aggregate it affects economic?


--Deference for rational basis, as highlighted by Souter’s dissent in Lopez and by Clark’s opinion in Katzenbach.  


-- Cannot commandeer machinery of the states (New York; Printz), but courts must obey federal courts (Supremacy Clause)  
McCulloch v. Maryland

 
-Maryland taxes (almost out of existence) local branch of the national bank, and argues successfully in its own courts that there is no power in congress to create a bank.  Goes before the Supreme Court.



--Maryland Argues: Bank not in Congress’ enumerated powers and therefore reserved to the states under the 10th Amendment.  N&P Clause: “Proper” constrains “necessary.”  

· Marshall: “Necessary” has a looser meaning—means “appropriate to an end.”  Proper means “within the scope of the constitution.”  
· Structural/Textual Argument: N&P is the power-granted part of the constitution, not in the restrictions part
· Structural (II): MD Can’t tax bank because “power to tax is power to destroy”
· Court stepping in to protect “not adequately represented “party”
· Intra-Textual Argument: “In some places they qualified with ‘absolutely,’ but not here.”
· Marshall never talks about intent!  (Hamilton’s proposed enumerated bank powers were rejected).  (Intent arguments not common back when b/c notes of the convention were sealed for a while).  
· Post-Ratification History Argument: We learned from War of 1812 how difficult it was without a bank, we need one (Marshall doesn’t make this argument).  
· Even some of the Framers who initially thought no authority for a bank changed their minds!  Living/Dynamic Constitution!
· Key to Marshall’s Constitutional Interpretation: This is a constitution that we’re talking about!

· Purpose; Create a Union that would hold together; It cannot take care of every detail—short, general outline document.  It must give the union power to do what it does

· Consequentialist Reasoning: Grand Vision of US 
· Black Letter Law: 

· Commerce Power is Plenary
· Marshall: Congress can do whatever it wants, unless:

1) It’s unconstitutional

2) It’s a “Pretext” 

· “Let the ends be legitimate, let it be within the scope of the constitution, and all means which are appropriate, which are plainly adapted to that end, which are not prohibited, but consist with the letter and spirit of the constitution, are constitutional.”  
· Boot Strapping: Is this power enumerated?  (States don’t have a list; they just have genereal police power).  
· If yes, then what’s the scope (Gibbons)?
· If not, then what’s an implied power: N&P Clause—it must be in furtherance of enumerated powers. 
· As long as it’s not a pretext, then it should be OK.
Tiebout Theory: States can do whatever they choose and people can move around and choose where they want to be.  

Friedman: “Necessary and Proper:” All sorts of means to get to an end. 

Gibbons v. Ogden (a dormant Commerce Clause case)
Facts: NY State granted ferry monopoly to Fulton and Livingston, but dude comes in and wants to do his own ferry to NJ, and says that this violates interstate commerce.



--Note: This is a Dormant Commerce Clause Case
Marshall Black Letter: Commerce Is All Commercial Intercourse.

· Refuses to interpret the Constitution Strictly because that would constrict congress’ ability to do what it needs to do.  

1. Commerce is “More than traffic; it is intercourse—describes the commercial intercourse between nations and parts of nations.”

2. Congress Among the states: “intermingled with—cannot stop at border—must involve more than one state.”

3. Tenth Amendment Limits—None--PLENARY
· Marshall Doesn’t explicitly rule on dormant commerce clause, but endorses idea because enumerating a right to the federal government gives it exclusive authority 
· Original Intent: “The power over commerce, including navigation, was one of the primary objects for which the people of America adopted their government, and must have been contemplated in forming it…all have understood it in that sense; and the attempt to restrict it came later.”  
· But the federal gov’t has the power of taxation, so does that mean that states can’t tax?  
· Anything Involving the regulation of commerce is included, because the power is plenary

· States have power to regulate purely internal commerce.
Marshall’s Check on Congress: They need to be re-elected every two years.


--Gibbons allows government to do any enumerated power unrestricted 






(because they have will of people at heart)


--Thus, the implied powers of the federal government are far reaching


--Prohibitions on States: 




1) States must accede (give Full Faith and Credit) to the Feds., including implied federal power: dormant commerce clause




2) Implied preventions such as taxing bank (McCulloch)




--On Dormant Commerce Clause Powers: “It is the power to regulate; that is, to prescribe the rule by which commerce is to be government…acknowledges no limitations.”  (p. 171) 



--Differntiation from taxation (which states can do as well): Collecting taxes is essential to the states’ existence; state can tax w/out interfering with federal gov’t’s abilities there, while only one commerce can be regulated –power can’t be used concurrently 

United States v. EC Knight
 Facts:  Government tried to apply Sherman Act to sugar monopolizer.  



--“Power to prevent a monopoly in ‘manufacture,’ as distinguished from the ‘commerce’ that follows manufacture, belongs exclusively to the states.”  


Three Concerns at the time:

1) Is it regulating “commerce” or local activity?

2) Is it a pretext (McCulloch)?

3) Is it something reserved to the states under the 10th Amendment 

Champion v. Ames (Lottery Case) (Channels case)


Gov’t Functional Argument: Lottery Tickets could spill over to other states


Defense Fucntional Argument: Federalist system allows states to experiment with different systems


Court: Remove the pollution—gov’t surely can stop interstate commerce from being polluted


Friedman: Where on earth does gov’t get the right to prohibit this kind of thing?



Thinly veiled pretext to prohibit gambling?



--Dissent: “To hold that Congress has general police power would be to hold that it may accomplish objects not entrusted to the General Government, and to defeat the operation of the Tenth Amendment.”  


--BF: If you include everything that’s mobile—then that’s everything
Hamer v. Dagenhart

--Law prohibits transport of clothing made by child labor.  


--Court distinguishes Champion: The thing be transported is not harmful in and over itself.  (ex post v. ex ante harm distinction?).  


--Functional Argument for Gov’t: Prisoner’s Dilemma.  States race to bottom



--Overruled by Darby (Race to bottom concern)
Carter Coal

Court strikes down law giving mining employees a right to collective bargain.  This is because it dealt with miners actually pulling things out of the ground and did not regulate the part of the industry that transferred the coal.

Schecter Poultry

Kosher butcher shop uses its own working conditions, outside of (industry self) regulated ones.  Businesses affected were “purely local.”

NLRB v. Jones & Laughlin Steel Corp.
Facts: Congress passed law making it illegal to prevent union organizing, defining commerce as “anything affecting commerce” and defining “affecting commerce” as “burdening or obstructing commerce or the free flow of commerce, or having led or tending to lead to a labor dispute burdening or obstructing commerce or the free flow of commerce.”  

Principle:  Court moves from formal arguments to functional arguments: determines that worker strike could prevent steel from getting produced and shipped



-“Although activities may be intrastate in character when separately considered, if they have such a close and substantial relation to interstate commerce that their control is essential or appropriate to protect that commerce from burdens and obstructions,  Congress can’t be denied the power to exercise that control.” 


--“Commerce is power to foster, protect, restrain, to promote its growth, its protection and advancement.”  (See Chemerinsky)



--All phases of business
United States v. Darby

Facts: Fair Labor Standards Act prescribed minimum wage, etc. in production related to interstate commerce and lumber manufacturer was arrested for violating it.

--Law imposes minimum wages/hours for employees engaged in production—and then it can’t be shipped if it doesn’t meet those standards.  


--( can cite Carter Coal to dispute first part of law, and Hamer to dispute second, but it’s overruled.  

Principle: “It is no objection to assertion of the power to regulate interstate commerce that its exercise is attended by the same incidents which attend the exercise of the police power by the states.”  


--Dicta highlights game theory concern stemming from Hamer

--Abandon principle that regulation of products in commerce restricted to deleterious objects

--“It extends to those activities intrastate which so affect interstate commerce or the exercise of the power of Congress over it as to make regulation of them appropriate means to attainment of a legitimate end, the exercise of the granted power of Congress to regulate interstate commerce.”  

Wickard v. Filburn
Facts: Fed. Gov’t put up limits on growing, and farmer grew additional wheat purely for his own consumption, and claims that that in no way affects commerce.

Principle: It affects commerce because the aggregate of all of these small farmer’s actions add up to something, and if he hadn’t grown the wheat, he’d have brought it at the market.  


-It can hardly be denied that a factor of such volume and variability as home-consumed wheat would have a substantial influence on price and market conditions…”  

Hearts of Atlanta (instrumentalities and channels case)

Facts: Restaurant serving %75 out of state customers is segregated.  Congress has the power to force desegregation.

Principle: “overwhelming evidence of the effects of racial discrimination on commerce.”  Can govern “channels” and “Instrumentalities.”

Katzenbach v. McClung
Facts: Restaurant far from interstate is segregated.  It buys its beef from someone who buys from out of state.  

Principle: “Fewer customers means less food brought means affecting interstate commerce.”


--Legislators had rational basis for finding a chosen regulatory scheme necessary…”  test.  

Perez

--Congress has rational basis to determine that intrastate loan-sharking has an effect on commerce
United States v. Lopez
Facts: Federal law created penalties for possession of a handgun within 1000 feet of a school.  Law declared unconstitutional.  

Principle: Commercial v. non-commercial/is it economic? Test.  


--“Not an essential part of a larger regulatory scheme.”  Ironically, this means that a larger power grab by congress (such as outlawing all guns) would be economic, and permissible.  “To uphold the Government’s contentions we would have to pile inference upon inference in a manner that would bid fair to convert congressional authority under the Commerce Clause to a general police power of the sort retained to the states.”


Friedman: Good call, because isn’t local law enforcement the folks who really police this issue?


Kennedy/O’Conner concurrence: “Federalism serves to assign political responsibility, not to obscure it.” “Were the feds to take over the regulation of an entire are of traditional state concern, areas having nothing to do with the regulation of commercial activities, the boundaries between the spheres of federal and state authority would blur and political responsibility would become illusory.”  


Souter Dissent: This is second guessing legislator’s reasonable determination about what’s necessary just as in the Lochner period



--BF skeptical that court won’t allow congress to regulate at all of it’s not economic; maybe just higher standards (see supra); or it must be a more obvious connection?




--“It’s local government that deals with guns.”

Morrison
Facts: In the spirit of Lopez, the violence against women act is challenged because what the hell gives congress the right to govern battered women?  

Principle: Lopez affirmed again: Here, this is not economic activity.



--When it’s a non-economic issue, then no aggregating


----When it’s traditional area for states—then NO aggregating (see also Raich)

Raich
Facts: California makes legal for sick people to buy dope.  Feds Arrest one of them.
Principle: Congress can regulate based on Champion type principles.  Marijuana is fungible and therefore like Wickard) private use could affect the national market.  “Legitimate fear that Raich’s marijuana could be diverted to illegal purposes.” This is a classic pretext case. 



--When it’s traditional area for states—then NO aggregating


--It’s part of the market-regulating scheme—it’s part of the market that congress is aggregating as a whole—and to keep this out of the market


--do we need congress to regulate



--are their externalities here?




--do we need a central rule or a checkerboard?
National League Cities
Facts/Principle: Minimum wage laws can’t be applied to state employees doing traditional state functions because it violates rights retained by states.  Opinion by Justice Rehnquist.  Leads to the now-overruled “Traditional Government Function Test.”
Garcia v. San Antonio Metropolitan Transit Authority
Facts: Municipal worker pay issue following National League Cities, which is completely overruled.


--It may be ignored, but STILL GOOD LAW
Principle: Blackmun: Back to “voters” are the check on congress.  “State sovereign interests are more properly protected by procedural safeguards inherent in the structure of the federal system than by judicially created limitations on federal power…the built-in restraints that our system provides through state participation in federal government action”


--Friedman: Are those elected who go to Washington chiefly concerned about states rights issues?  Is that true of senators?  How then can they really be a legitimate “check?”



--Suggests that federal powers should be nonjustisiable and only rights questions shold be litigated.  



--Blackmun fails to distinguish between voter preferences and the doctrine of “states as states.”

· Friedman: Federalism matters because of public choice theory.  Without federalism, the incentives are on the congressmen to give all sorts of great programs and secretly externalize the costs onto the states

--Embarrassment to the court and ignored in Printz and New York
Federalism Policy Issues:
· People want government close and more accountable
· Since Nixon, that’s what public wants

· BF: political safeguards probably don’t protect federalism.  Representatives protect voter values; maybe not aligned with federalist values

· It’s not good enough to say that something is a national problem; must say that it is a problem that has to be dealt with from the top. Example: Morrison, DV is a huge problem, but isn’t better dealt with locally than nationally?  

· Externalities; public goods; coordination; race to bottom; fighting factions

· Ultimate Goal: Synthesize the doctrine and compare the synthesized doctrine to a set of policy goals.  Is it right or wrong with regards to our policy goals?  

· Allows Central Government to control all things requiring top-down solutions while leaving the rest up to the states

CONSTITUTIONAL CHANGE

--What legitimates this kind of change?


--Impossible that Constitution wouldn’t change—stuff changes too much in 200 years


--Other hand: Article 5 lays out stringent procedures for constitutional change.  But is it practical?  

· Marker of Legitmacy: Judicial Precedent

· Consensus that it’s the right thing

· Changes when people change? Is there no distinction between what we want right now and what the constitution means?

TREATY OBLIGATIONS
Missouri v. Holland

Facts: Missouri challenges Congress’ authority to authorize a presidential treaty with Canada that prohibits people in Missouri, amongst other areas, from shooting down certain migratory birds.  

Principle: “It is not lightly to be assumed that, in matters of requiring national action, ‘a power which must belong to and somewhere reside in every civilized government’ is not to be found.”  Is a treaty Constitutional?

 Does Treaty contravene any constitutional prohibitions?


If no, then do we look at some “invisible radiation from the general terms of the 10th Amendment (Holmes: NO!).



--So we ask: what this country has become? “No doubt the great body of private relations usually fall within the control of the state, but a treaty may override its power.”  


Black Letter: Treaty Power same as Spending Power: general rule is that treaty power is not limited by the enumerated powers. This is OK because a treaty requires a 2/3 super majority.  



--Yet presidential agreements don’t, but they count here too

COMMANDEERING CASES

New York v. United States
Facts: Congress requires states to either figure out what to do with their waste or “take title.” Thus allegedly commandeering the state machinery.  

Principle: Congress can incentives (through spending) and can manage directly, but it cannot force the states to do something.



--Congress can still set a floor on state conduct through preemption

--Commerce can prevent state behavior but not require/demand/compel
Printz
Facts: Brady Bill requires local attorney general to perform background checks whenever people in the state buy a gun.



--States appeared to ant it this way (law supported by gov’t association)



--This blurs accountability—no state wants waste disposal to happen within its borders

Principle: New York extended to cover the individuals as well as the machinery of the state.



--Argument: there’s an exigency here and no great buren



--Rejoinder: slippery slope.  Where to draw the line?  Marrijuana?  Terrorism?



--Pre-emption: many cases, feds could just pre-empt the issue by paying for the measure itself and doing it itself—or could pay the states to do.  (But note the perverse incentives for congress to do the most at the least cost).  

New York: Feds can’t regulate state legislatures

Printz: Feds can’t regulate state executives. 
SPENDING POWERS

South Dakota v. Dole

Facts: Feds want to withhold highway money if states don’t raise drinking age.  South Dakota claims that this is an impermissible loophole around commandeering statutes—and that this isn’t a regulation of commerce either.

Principle: Congress has wide latitude with spending power incentives.

BF: A travesty.  Taxing away money from states and refusing to give it back without strings attached.  



SD sees three problems: violates 10th and 21st amendment and beyond congress’ powers.




--21st amendment plucks drinking age out of commerce clause


--Enumerated powers are not limits on spending powers.  


Rehnquist Test:
1) Is it really in pursuit of the general welfare? (Hard to think of what’s not—generally, deference here).

2) Are the conditions unambiguous so the states know and can make a choice?

3) Is it related to the federal interest in the national program that congress is trying to set forth?

4) Can’t be constitutionally banned.  Court says that 21st amend. Wasn’t a bar-congress just can’t attach condition that would make states do something they’re not allowed to do—they can incentivize doing things that states would rather not do.  
a. (Fifth): is there coercion (Rehnquist Dicta)?
--BF skeptical that there’s a line between coercion and “inducement;” thinks this is terrible.  “This is an insidious attack on federalism.”  Feds. Sucking out money and not giving it back without strings attached.



Black Letter: Taxing and spending broader than regulatory power, even if that’s unreasonable  


--Argument that when beer is cheap in other states, people will drive there and get drunk and drive back drunk.  


--Basically impossible to come up with an amount that is a line between suggestive and coercive



--Dole analysis woks for private individuals just as it works for state
O’Conner: Who cares about making states do what they wouldn’t otherwise?  Congress regulating beyond enumerated powers—telling how much to spend v. telling to do something else.  This croesses line.  If congress lacks power to mandate a national drinking age, then here they’re exceeding the enumerated powers under the guise of spending.  

DORMANT COMMERCE CLAUSE
--Gibbons v. Ogden
Philadelphia v. New Jersey
Facts: New Jersey is running out of space for its landfills—environmental concern of too much waste and economic concern that soon Jersey people will have to pay more to send their waste out of state.  So they pass a law prohibiting the importation of out of state waste.

Principle: States cannot pass laws 


--Dormant commerce clause exists because there needs to be a disincentive against states being isolationist.  



--Friedman: Commerce is so great that we want to protect it.  Where’s that come from?  Unclear


--Types of discrimination: facial discrimination, effect discrimination, purpose discrimination



--Courts say that facially discriminating are per se invalid



--but courts always rule for the states in these cases

Facial—Treats all out-of-state products or people differently on the surface


Effect discrimination treats all people or products the same but in effect promotes in-state people


Purpose is when the laws are motivated by a desire to discriminate 


--Rule: Whatever the purpose, states cannot discriminate against outside products/people unless there’s a strong reason.


1. The commerce clause applies to “all objects of interstate trade”


2. If there’s a legitimate interest to the statute and effect on the interstate commerce are only incidental, then must look at the public interest being served balanced against burden imposed.



--No end may be achieved “by discriminating against articles of commerce coming from outside the State unless there is some reason apart from their origin for them to be treated differently.” (Ends may be legitimate, but the means are not)

Test: 

--If it’s not facially discriminatory, then look at the Pike Balancing Test:

--Balance burdens placed by states vs. benefits reaped 



--States almost always win under the Pike test


--Example: Railroad train gauging—different size tracks. 



--If burden on commerce is disrupted to benefit state then it is struck down



--Where simple per se economic protectionism is effected by state legislature then there is a per se rule of invalidation



(High preumption that the law will be struck down)

Exceptions to the Dormant Commerce Clause:

--Market Particpant Doctrine: States can charge less to in-state students

--Quarantine Laws: 1) Legitimate Reason, 2) Police Powers

Dormant Commerce Clause Policy Considerations:

--States can pass so much legislation that interferes with commerce, it is too much to require congress to legislate defensively (also relate to “public choice theory”


--Courts therefore take it upon themselves to knock stuff down, and congress can always reverse the courts


--Chief Concern: Trade wars—balkanization/protectionism concern—so courts look to see: discrimination and protectionism. 


 Any law that discriminates or is openly protectionist will be per se  invalid—strong presumption against maintaining law.  But not automatic—state can still weigh in to say what they’re trying to do.


--Even if there’s no discrimination, then you look at the Pike Test: do the burdens so far outweigh the benefits that it’s still invalid?  (These kinds of laws are almost never struck down but take the example of “mud flaps on trucks”—it makes state to state truck transit too difficult)  

Immigration and Naturalization Service v. Chadha

Facts: Chadha overstayed his visa and was set to be deported, but pardoned by the attorney general.  Pursuant to statute, congress then voted to override the attorney general and deport Chadha anyway, a legislative veto.

Principle: Legislative Veto invalidated
Why? Chief Justice Burger’s opinion takes a very formalist look at bicameralism and presentment, from Article 1 of the constitution.

White: If you hink that delegation is a good thing, then give congress the check that it needs to be comfortable delegating so much power

Powell: No need to invalidate legislative veto.  In this instance, Congress was overstepping its bounds and was part of the judicial function.  Chadha required hearings and such (which he did get, but Powell ignores it) and therefore having this dealt with in the legislative branch without checks and balances is a violation of procedural due process rights.  (Friedman: Most compelling)


--Any legislative action lacking both bicamiralism AND presentment will be an unconstitutional legislative veto  
Separation of Powers:


--Not completely separated (some states say “executive has executive power, etc.”) but not Feds.


--Checks: Executive can be impeached



--Goal: Protect Individual Liberties

1. Accountability—we see which branch is doing what; two branches electorally accountable


2. Regulatiry of Rule of Law: Laws made generally by legislature and checked by judiciary


3. Protection of Liberty—Checks on those who enforce the laws—also, make sure people know what will be breaking the law (think about Jacobs: “Don’t want Gotcha.”)

Policy: 


--Why worry about bicameralism and presentment?



Answer: 1) It’s in Article 1—Chief Justice Burger’s Formalist argument


 

2) To protect individual liberties (functional) 

Formalism v. Functionalism


--Burger: All formalism—there’s a category that’s “legislation” only congress can legislate.  Very structured, categorical; using terms right in the constitution.  “here’s a category, you’re in it or your not, did you over step and break the law?”


--Bicam. And presentment—a legislative QED

Functionalist Judge: “Things have changes, Congres and executive came to knew arraingment?  Does that new arraignment violate the true spirit of liberty that we value?


Knock Down: Usually a formalist argument


Uphold: Usually a functionlist argument 


--Goal: Make it hard for congress to do things that limit people’s liberties 

How Agencies Work: EPAcreates regulations and enforces



--“Fourth Branch of Government?”



--Law that empowers agency must be subject to an “intelligible principle”—without this, congress can’t delegate: “Non-delegation doctrine”


--Chinese Walls separate those who write regulations from those who enforce them from those who review them



--At the end of the line: Judicial review

Chadha: ignoring the INS hearings, he’s thrown out of country without procedural due process—violation of separation of powers

Morrison: Established an independent counsel.  Attorney general in DOJ is appointed by executive, therefore can’t investigate.



--Prosecutor accountable to DC Circuit panel of judges



--President and AG couldn’t fire, and Morrison upheld the legislation



--Independent Counsel statute a bit bizarre because prosecutor is reporting to judges and because the incentives are for investigations to get out of control

Mastretta: State sentencing commission.  Court upheld rules even though it was legislature stepping into the judicial branch.



--Friedman disagress: “should be accountable to legislature setting up the system.”  

Formalism v. Functionalsim Recap:

FORMALIST: Chadha is legislation.  Was there bicameralism and presentment? No, therefore invalid


FUNCTIONALIST: Deeper questions about what are we achieving in this way?  White tells an important story about our world of administrative agencies.  And bill was passed with formal process originally.  




--Problem: This is a judicial power, exercised oddly



--But White may be correct with regard to other legislative vetos, such as emission standards drawn up by the EPA


Question then: Are agencies furthering goal of liberty?
Problem with functionalism: gives a lot of discretion to judges; how will judges know if something changes the balance of power in a particular, unacceptable way?


--Problem with formalism: doesn’t necessarily allow for Constitution to change to say, adapt to administrative agencies.  But for judges, feels like a safe option

Third Way: Should focus on individual being affected by government action.  Are we depriving an individual of libert with appropriate processes?  


--Congress can still cut off funding, even without the legislative veto.  Oversite hearings.


--Why we still need judicial review: when executive and congress are from the same political parties.  

Efficiency: Also have to achieve these values efficiently, and this is evidenced in the Executive Branch


--No accident that in exigent circumstances—war and national emergency, with requirement of quick action with one voice—those powers are in the executive branch

Youngstown Sheet & Tube Co. v. Sawyer
Facts: There will be a strike and Truman orders gov’t to take over factory and keep it operating for the (Korean) war effort, and then says that he’ll wait for congress to act.

Principle: 

Jackson (Concurring) has 3 Categories:

1) Congress and Executive Together: Height of powers when its mutual

2) Twilight Zone: Congress has yet to act, what can Executive do on his own?

3) Expressly Prohibited by Congress:  Must be entirely within executive’s power

Black and Douglas: No matter what the exigencies, Executive can’t do this here


--Inherent authority is inconsistent with a written Constitution establishing a goernment of limited powers. 

Frankfurter: Executive can’t do this here because congress has prohibited it (Category 3)

Dissent: Congress has tacitly approved, therefore a category 1

Paradox (because sorted by judgment and not be reasoning): majority says that congress could do this and a majority says that congress was silent

--When you aggregate by judgment, this happens


--Problem: Authority in the eye of the beholder


--Issacharoff/Pildes: Court should find congressional/executive agreement and then back off or shirk



--Problem: Congress Shirks—how do you determine its intent?
Hamdi v. Rumsfeld
Facts: Hamdi was an American citizen captured in Afghanistan fighting for the Taliban.  Bush wants to detain him as an unlawful enemy combatant until the end of the war—indefinitely.  

Principle:
O’Conner Opinion of the Court: Youngstown category one.  Congress implicitly granted this power in the war powers, so thin Rules of War Act.  Therefore executive can capture.  Question of whether there was enough process in determining his status.

Souter/Ginsberg: Youngstown 3.  There’s an act that forbids congress from doing this.  Furthermore, if he were an enemy combatant, than he should be charged according to the Geneva conventions.

Thomas: Youngstown 1.  Because he says three but there’s no prohibition.  

Scalia: All or none of the categories.  Beyond the scope of 1—there is no power to do these things 


Suspension Clause: Only congress can rescid writ of habeas corpus.  (But Lincoln disagreed)

Executive Powers (Article II):

 Commander and chief


--Faithfully execute (“take care”)

Problem with Pildes/Issacharoff—Youngstown framework: Authorization from congress is in the eye of the beholder.  


--Can’t always tell what Congress did(Whether they approve or not)


--Congres loves to shirk its responsibility—they can get credit for supporting the President if it works, they can blame the President if his action doesn’t work.



--Courts abrogating responsibility theory?

--Rasul-Friedman and FereJohn think that you can have a default rule—congress has 60 days to act or else
Four Issues at Play
4. Citizen or non-citizen?

5. Inside or outside of the US?

6. Constitutional Rights or not?

7. Being tried by military commission or something like a regular, civil court?

Ex Part Quirin
Facts: American citizens for Germany in plain clothes penetrate Long Island and are captures.  In civilian time, they are tried and hung.  Roosevelt wanted them paraded around in cages first.  They were “unlawful combatants,” but they were in peace-time.  This case seems to contradict Ex Parte Milligan, but Scalia finds a (dubious) distinction. 

Ex Parte Milligan
Facts: Confederate sympathizer arrested in Indiana and tried by a military tribunal.

Principle: Court says that in peace time, or where parts of country are at peace, those parts of country must have arrested people in civilian courts.  

 EQUAL PROTECTION/14TH AMENDMENT

--SEE HISTORY LESSON IN CLASS NOTES


--13th Amendment prohibits personal conduct: slavery



--AND “badges of slavery” contracts, limits on political righs

The Slaughterhouse Cases
Facts: New Orleans establishes corporation to have all slaughterhouses managed in one corner of the city.  Challenged under 14th Amendment.

Principle: 


--“Priviliges and Immunities” clause only applies to rights of citizens (limited—habeus corpus, etc). being deprived by states


--Bifurcation of citizenships—courts protects limited power of things, therefore state can’t deny those privileges and immunities


--This is totally contrary to legislative intent, and a large part of the reason why substantive due process needed to become so beefed up


--Misread history of amendment/courts don’t want to supervise the legislature

--A simple claim that “this infringes my rights” is not enough


--Court rules that Equal Protection was supposed to help black freedmen against Black Codes

Entaglement: Is a shopping mall the state?  What about when the state rents out a storefront?  Trick issue  


--Can’t discriminate “when you open yourself up to the public”

--Deshaney v. Winnebego: State only responsible for ACTION, not inaction

EQUAL PROTECTION LITIGATION
Three Main areas of Litigation:
1) What is the classification?

2) What is the level of scrutiny?

3) Does the government’s action meet scrutiny?

Civil Rights Cases (1870’s)

Facts: Combined cases about whether federal civil rights law compels all private business to allow in people regardless of race.

Principle: Fourteenth Amendment only protects individuals against states—not against private individual’s actions

--Feds cannot jump in to preemptively legislate


--Feds can override discriminatory state statutes

--They can also, in advance, prohibit discriminatory state statutes such as jury exclusion rules pursuant to Section Five powers

13th Amendment: Allows government to take affirmative action to prohibit private slavery, but not “vestiges of slavery”

14th Amendment: Applies to state action, not individual private action


--For congress to intervene, must have corrective legislation

Railway Express Agency. V. New York
Facts: NY forbid advertising on the sides of trucks, except those advertising the truck owner’s own business

Principle: This is not an equal protection violation because “local authorities may well have concluded that those who advertise their own wares on their trucks do not present the same traffic problem in view of the nature or extent of the advertising which they use.”  Rational Basis Test—Subjected to the Law of MINIMUM RATIONALITY

NY Transit Authoirty v. Beazer
Facts: MTA wants to not hire as track workers everyone on methadone.

Principle: Limited rationality test: affirmed—State was using an overinclusive but cheap method (like limiting drinking and driving age)


--Too underinclusive?  Didn’t include alcoholics, bi-polar?


--Rational Basis Test: IT’s OK if one group is treated differently from another group for purpose of law seems to be indistiunguishable so some concern for explaining what’s going on.  

Loving v. Virginia

Facts: VA statute bans interracial marriage.  Struck down.

Principle: Anytime that a Law classifies based on race, then Strict Scrutiny
  Why?

1) History

2) Original intent

Korematsu v. United States
Facts: Native-born Japanese American citizen defies order to leave his home and sues the government.  It is now many months after pearl harbor, and the government is not behaving as though there are exigent circumstances.

Principle: Race is always a suspect classification—but there are exigencies, in theory.


--If it was decided six weeks after Pearl Harbor, then it’s definitely right (otherwise, why have scrutiny at all and not just ban outright classifications based on race)

Justifications: Military exigency, emergency, so therefore level of scrutiny is lower


--Jackson: (Youngstown 1) Better to just OK military’s decision because court not good at this kind of review…but: this is when you need review most?


--Dissent relies on evidence of discriminatory motives
Johnson—Prisons—Could be seen as a compelling government reason for racial classification, O’Conner remands for Strict Scrutiny Review

Morales—Classifications on census OK—but history doesn’t support this notion.  


--What about when government informers are sent into gangs?  

Strict Scrutiny:

1. Look to see if statue is narrowly tailored

2. Least discriminatory possible

3. Statute must serve a compelling interest

Axioms:

Rational Basis always forgiving (but not in Clayborne)



--Rational Intent and Rational Means of getting there

Strict Scrutiny is certain death (but not in Korematsu)



--Compelling interest and narrowly tailored to get there



--Reason for Strict Scrutiny: If we have a group that gets suspect classification, then strict scrutiny tests ensure that where the government regulates or classifies, then its not invidious discrimination—and by looking at government, we see who was discriminated against or if that’s what happened.


--Are the characteristics immutable? (Not enough)



--Moral Relevance (intuition that the characteristic out to be a basis for line drawing)—How likely is it that the characteristic upon which discriminations happen—hair color, eye color, eyesight—legitimately relates to something that the state might legitimately be doing.


--If there’s no relevance (morally) then we apply strict scrutiny



--(circular b/c we declare lack of relevance then look for compelling interest)

Examples of Compelling interest:

1. Cure de jure segregation


2. diversity (Grutter; Bakke)


--Discrete and insular –process theory—focus on outcomes
Friedman: Can’t strike down everything, therefore categories


--If statute doesn’t accomplish the compelling purpose, then it’s probably invidious, so we’ve caught them



--but realistically, there are continuums, 




--but then its tough on people at the ex ante stage to know
Why/when Invoke Strict Scrutiny? (Friedman: NO hierarchy)


--Applied to Suspect Classifications
1. Historical Intent 

2. Text (Grants no classifications on one hand, and on other)

3. Immutability (dubious—what about people with poor vision yet doesn’t include religion)

4. Moral Relevance 

5. Discrete and Insular Minority


--Discrete: Any group that’s identifiable in some way


--Insular: Group that sees itself as a group and it’s distinguishable in that way
--Carelene Products Footnote 4 (Justice Stone lays out three times to invoke strict scrutiny)
1. Violates explicit constitutional rights—speech, religion, etc.

2. Interferes with Democracy: legislation to maintain incumbency, voting rights, etc.

3. Laws that display prejudice against Discrete and Insular Minorities 


--Reason: Legislature won’t care bout habitual losers, so courts should worry about them.


--Bruce Ackerman: This ignores everything that we know about the political process: Discrete and Insular minorities do very well
--Can’t always invoke strict scrutiny because congress will constantly be striking down statutes—must give some room

--Reason for Strict Scrutiny: We want legislature to think twice before they drawn certain lines.


--Way of “smoking out” inappropriate purposes

Rational Basis Scrutiny (Beazer; Williams Optical; NY Railroad)
1. Not that much scrutiny—laissez faire

2. Look at specific intent of protection as rational

3. 
--Not like Strict Scrutiny where you ask, “What is really the purpose?”

Equal Protection Clause
--Originally based on RACE, but now extended to all people—But laws by their nature draw distinctions:


--Clause technically covers any classification made by government


--When legislatures pass laws, one would hope that they do so in accord with principles that like should be treated like, etc.



--But when they don’t: judicial review


--Over include: Drinking age, driving age



--Under include: In Beazer the include methadone users but not alcoholics



--Hard to legislate perfectly: over inclusive saves money (rational basis for Fronteiro)

Democracy and Distrust: recommended read: spins Carolene Footnote 4 into a comprehensive theory of when courts should intervene:


Category 1: Yes, but how do we know when these issues are raised b/c constitution is vague?


Category 2: Clearing the channels of political change—that’s a very important issue for court to make sure is done right


Category 3: Still going to be some groups that need protection, and that’s when the court should step in with strict scrutiny


Why Classify?  If it were just that a law disadvantaged a group, then every legislative loss would be an equal protection violation.


So therefore your equality is in question even before the law is passed


--

City of Cleburne v. Cleburne Living Center
Facts: City didn’t want grant permit to home for the retarded.  Suit brought under the equal protection clause.  

Principle: Retarded people are not a quasi-suspect class.  



--NO rational basis for this decision, however

Reason: Not quasi-suspect class because 1) large and amorphous group difficult to delineate, 2) They have attention to attract lawmakers’ attention and therefore political power, 3) They have unique problems, 4) state’s interesting in dealing with them and providing for them is plainly a legitimate one.

--Fact Here: 1. Mere negative attitudes of people in neighborhood is insufficient for denying a home for retarded people to be able to construct


2.  Absurd to suggest that crowded setting unsuitable for the retarded


3. 500 year floodplain concern is absurd


4.Across the street from a school fear that kids will taunt: “again permitting some portion of the community to validate what would otherwise be an equal protection violation.”

Batson: “A single discriminatory government as is not immunized by the absence of such discrimination in the making of comparable decisions.”  


--Race can’t be used in jury selection
JOHNSON: Establishes LOW threshold for a challenge that a peremptory challenge was incorrectly used
Hernandez v. Texas

Facts: Man indicted for murder and two Hispanics kept off NY jury.  Claim is that it was because they were Spanish speakers and there was a fear that they would listen to the language and not the official interpretation.


Supreme Court looking to see if “Mexican” is a race in this context
Principle: Court looks to community definitions of groups and community prejudice
--Sign in Spanish or “colored”restrooms in courthouse

--Evidence of prejudice in community

--Stats about composition of the community v. people on juries

--What’s the implication?

              --Race is a social construct?—people assigned to races in different ways?

              --We might treat one community treating a group with strict scrutiny while not in another

--History in south of litigation over race status

--Consequence: Level of scrutiny might depend on the community: at its most insidious, it becomes a reason not to accord suspect classifications to race

                          --In Juries: We look to see impact over time and draw inferences of intent from history of discriminatory impact—disparity in people in pool eligible for jury service and people actually serving.  

Ought Sex to be a Suspect Class?
1. Text—Not really (but there are no classes in text, so who knows)

2. Intent—No, it was about race

3. Immutability—yes, but this is dubious nonetheless

4. Moral Relevance—yes—this is it—intuition/assessment of how often we think laws should actually be based on this characteristic—Do we think that gender should relate to how the law is administered




--Friedman: Strict Scrutiny should only be fatal %70 percent of time, not %90, because we want to use it to uphold laws too

5. Prejudice against discrete and insular minorities





--How can women be discrete and insular minorities?—all men have contact with women, live with women, raised by women, not long “I’ve never met a woman in my whole life.  Not a real live one in front of me, at least…”

Yes
--Self Referential

--Discrete

--Historical Subordination

No
--Political Power

--Not insular like a racial group



--Problem: If Classification is your basis for scrutiny, then when you get to affirmative action, you’re going to have a lot of problems.  

Reed v. Reed
Facts: Idaho statute blindly favored men over women when stuck over who should administer a child’s estate.  Rational basis: women at that time lack formal training in these areas.  Struck down, they claim, under rational basis scrutiny.

Principle: “Rational basis scrutiny” strikes down on equal protection violation.  

1. First time that equal protection clause is used to protect women

2. It doesn’t really look like rational basis scrutiny at all

Frontiero v. Richardson
Facts: Plaintiff was in the military and rule was that husbands of soldiers had to rely “more than fifty percent” on military wives to get benefits, whereas wives of male soldiers automatically got health benefits.  Reasoning: 98% of people in military are men and most men in military have dependent wives, so cutting out the “proof” for that category of people saves administrative costs.  Perfectly rational.

Principle: Brennan cites Reed for the proposition that heightened scrutiny should be applied in cases regarding gender.  


--Brennan’s attempt at strict scrutiny fails to get five votes because others thought that you should wait for the ERA to pass

Craig v. Boren
Facts: Near beer statute challenged because it allows 18 year old women to drink but not men, as men are more likely to drive.

Principle: Intermediate scrutiny should be applied in cases regarding gender. 


--Why not just have a sliding scale of scrutiny?  Might have more cases rightly decided, but also inconsistencies—better to have a few firm categories.

Intermediate Scrutiny: Ends are important government interest and means substantially related.  

United States v. Virginia Military Institute (The VMI Case)

Facts: VMI employs “adversative” method to train boys.  Courts order it to admit women or something else.  It sets up a parallel but extremely different school at a private women’s school.  Women’s school uses “cooperative” method.  4th Circuit affirms remedy, but Justice Ginsberg does not.

Principle: Intermediate Scrutiny now stems from “Highly Persuasive” standard—but Friedman is not sure that this changed anything. Formula is still:


--Important Government Interest


--“Substantially related” means to achievement of those ends

· Friedman: Problem with VMI’s legal claim is that you can’t distinguish the ends from the means.  
·  It would have been better of VMI to argue that there are private women’s colleges that are good, and the state wishes to compensate by setting up a men’s school because the private sector response to that compelling interest has been inadequate
· Big problem here: based entirely on gender stereotypes
--Dicta suggests that all single public sex education is unconstitutional: “Generalizations about ‘the way women are,’ estimate of what is appropriate for most women, no longer justify denying opportunity to women whose talent and capacity place them outside the average description.”  


--Ginsberg sees this as a Sweat v. Painter case


--Friedman sees this as a winnable case, but what really did VMI in was recalcitrance.  They wanted a mail bastion and they ignored interim precedents and they get stomped.
Ho Ah Kow (p. 1022)—All San Francisco inmates were forced to cut hair.  It was understood by everyone that while the law was neutral on its face, it was aimed at Chinese men.  Therefore, because of this intent, it fails to survive rational basis scrutiny.

Principle: It is discriminatory in purpose, then it is unconstitutional

Yick Wo v. Hopkins: Ordinance places special requirements on those who wish to obtain a license for a Laundromat in San Francisco—law was neutral on its face is unconstitutional if it is administered in a manner that is discriminatory.  


--Remedy: Don’t overrule statute; just don’t uphold penalty that local government sought to enforce 


Gomillion v. Lightfoot Tuskeegee wanted to redraw its city limits from a rectangle to a twenty-eight sided figure that just happened to cut out almost every black home.  

Principle: The effect makes it so obvious that it is unconstitutional (Overwhelming Impact)
Griggs v. Duke Power Co.
Facts: Title VII claim against a plant that requires high school degrees which has the effect of precluding most of the town’s blacks.

Principle: Under Title VII, Once ( makes a prima facie case that effects are discriminatory, then the burden shifts to ( to show that it’s  “substantially related to job performance.” (Even if intent is good or neutral, that doesn’t matter here).  But what if the intent is bad but the outcome neutral?

Washington v. Davies

Facts: “Aptitude” test requirement to join the DC police has the effect of discriminating against blacks.  Title VII didn’t apply to civil servants, so suit was filed under the 5th Amendment’s due process requirements (and whatever equal protection is offered there).

Principle: A law that is neutral on its face and serving ends otherwise permissible is not invalid



--MUST SHOW INTENT
Palmer v. Thompson (p. 1028): Even with intent, it may be OK. Pool closed obviously to keep it from being integrated, but another reason offered that it spared violence.  



--INTENT ALONE IS NOT ENOUGH
Wright v. Council of City of Emporia: Schools closed under similar circumstances, but not allowed.  Maybe because right to education more fundamental than right to pools?



--Conflicting precedent

Chemerinsky: 

RACIALLY NEUTRAL LAW: --MUST show:

1. Discriminatory PURPOSE

2. Discriminatory EFFECT


--Government has the opportunity to demonstrate that law would have been passed regardless


--If it does, then rational basis scrutiny


--If not, then invalidated 
Two Theories for applying strict scrutiny:
1. Racial classification

2. History of subordination 

Arlington Heights
Facts: Arlington Heights VA disapproves a permit for rezoning so as to build housing for poor people, many of whom are minorities.  Unclear if it’s discrimination against the poor or against minorities.  

Principle: When “ultimate effect is racially discriminatory” ( must still show that discrimination is a motivating factor.  List of Factors:

Chemerinsky three: 1. Impact so great (Gomillion; Yick Wo), 2. History surrounding action, 3. Adminsitrative history of law
1. The impact of the official action, including “a clear pattern, unexplainable on grounds other than race, emerges from the effect of state action even when the governing legislation appears neutral

2. The historical background of the decision

3. The specific sequence of events leading up the challenged 

4. Departures from the normal procedural sequence

5. Substantive departures where the factors usually considered important by the decision maker strongly favor a decision contrary to the one reached

6. The legislative or administrative history especially where there are contemporary statements by members of the decision making body

a. Even proof that there may have been discriminatory influence is not enough to shift the burden

--THEN: Burden Shifts to government to come up with something reasonable  
Hunter v. Underwood: Rehnquist strikes down Alabama law disenfranchising for “moral turpitude” crimes, saying ex ante at the time of signing there was racist motivation 


Important: ( can still show “That it would have happened anyway in spite of the intent or without the intent.”  But this is a make-believe world scenario, very hard to prove.  But apparently it was proved in Palmer the swimming pool case.

Impact or Intent?
1. If it’s just intent, then what if the person didn’t mean it and didn’t realize that s/he was behaving in a discriminatory manner?

2. If it’s just intent, does that become a thought crime? 

3. How do you objectively measure one’s intent?

a. Suppose that you say “Impact is evidence of intent” and then shift the burden to ( to justify: how do you come up with objective criteria to measure whether there’s been intentional or inadvertent “intent” (can you smoke it out with an Arlington Heights-type seven-part test

4. Griggs—Impact under Title VII vs. Washington v. Davis—Intent under EPC
a. But, Friedman: The devil’s in the burden and who has to prove what and what’s sufficient.  Not convinced that Griggs is not really an impact standard, b/c ( just needs to prove a good work motive.

5. Key Observation: In Arlington Heights and Feenedy should we say that a government is different from a private business? We expect a private business to make money, to have that objective, and to work towards those ends.  Not so a government—so isn’t there a different standard?

Personnel Administrator of Massachusetts v. Feeney
Facts: Massachusetts allows “extra points” for veterans, overwhelmingly men (though many male civil servants also suffer as a result).  

Principle: Discriminatory purpose implies more than intent as awareness of consequences.  It implies “because of” and not merely “in spite of”

--Clearly discriminates against women: not asked: state interest?

Bakke
UC Davis Medical School has 16 spots set aside for minorities.  Claims: need more doctors for those communities, other affirmative action goals.  Struck down.  


Powell Concurrence: 1. Apply intermediate scrutiny

3. Cannot ameliorate but those harms which one has caused on one’s own

4. Diversity is a good enough reason

5. Quotas never OK—Harvard Plan v. UC Davis Plan

Fullilove—Federal Government applies 10% set aside rule for subcontracting with fact finding about past discrimination


--Court applies intermediate scrutiny and upholds

Wygant: Affirmative action in arranging layoffs not OK, even though it is OK in hiring

City of Richmon v. Croson
Facts: Richmond sets up a scheme where thirty percent of the dollars spent by non-minority subcontractors has to go to minority businesses.  

Principle: Justice O’Conner strikes down.

Richmond can remedy it’s own discrimination if it’s clear that there’s other discrimination in to remedy (unclear if this is the case)


--Looks like set aside programs are dead

--Fullilove appears not to be good law

Court Identifies Three Harms

3) Apparentl)y benign legislation discriminatory because of impact

4) Different of putting people in over head v. stigmatizing

5) Engenders racial animus

Caution: “Wealth” and “taxation” for strict scrutiny: 1. These are continuous variable and not clear dichotomies like with race and gender, 2. Would allow review of everything
Important Question: Does it matter if it’s congress or city?  


--Madison: More local means more dangerous when broadening pool of people more people represented therefore congress subject to lower scrutiny


--But, Aderand stands for proposition that congress should not be subject to lower scrutiny


--Marshall Says: Richmond wants to see that it’s own money doesn’t perpetuate racism



--

· Not narrowly tailored. Race neutral means not considered, quota arbitrary with respect to goal (no reason for 30% figure). Over-inclusive (unlikely to find pattern of discrimination in Richmond against Aleuts, Eskimos etc.).

Text—Leads to side with Thomas

Legislative History: Both ways 1. No 

Moral Relevance: Race-reliance is demeaning; but is it different when there’s been a history of subordination?

Do we have heightened scrutiny because: 1. Can’t tell if it’s benign or 2. Because of “victims” of AF?
Bakke—Powell says that Diversity is a compelling state interest
Grutter v. Bollinger (AND GRATZ)
Facts: 

Michigan Law School: Use race as a factor amongst others in considering law school admission

Michigan Undergrad: Twenty points for race

Why law school is Narrowly Tailored: 1. Race is is flexible, nonmechanical; 2. other diversity factors considered.
Deference to the University 
(Assumption of good faith – this doesn’t sound like strict scrutiny) 

Diversity Shift:

--Bakke: We want different perspectives—diversity

--Grutter: 1. Legitimacy of gov’t and elite institutions. 2.  better preparation for the global world (similar to Bakkee). 3. need a critical mass so not just one person carrying the torch for all black people

Grutter plan helps deal with the stigma problem

Also Compelling interest is the Programs itself—not for anyone’s benefit.  

Court says: pool of qualified people trying to optimized based on—grades, lsat, “x” factors—this is new Bakkee-
Parents Involved v. Seattle School District
Facts: Seattle: Apply for schools—if more than ten point divergence from municipal average one race or the other then  tie breaker goes with 1. Siblings and 2. Race that doesn’t exacerbate problems.  


Louisville: School no more than 50% black and no less than 20%

Principle: 

Roberts: Never benign to classify based on race.  


--If Strict Scrutiny, then what’s the compelling interest that allows for affirmative action?

Kennedy: There is a compelling interest here (disagrees with Roberts) but this isn’t narrowly tailored enough (disagrees with dissent)


--Says it’s OK to use race among other factors; can’t pick out an individual based on race


--Never finds anything that’s narrowly tailored enough for him


--(Breyer points out that other options have been tried and failed)
JUDICIAL REVIEW

Marbury v. Madison

Facts: Before leaving office, Adams’ Secretary of State forgets to pay Marbury his commission.  Jefferson orders his Secretary of State, Madison, not to pay it.  Marbury sues. 


--Marshall tries to fix point at which it’s no longer in president’s hand to decide to revoke—


--Political Question Doctrine: Certain areas that courts won’t touch



--But if it’s rights, then it’s for courts to worry about

Principle: Court has the right “to boss the executive around;” to interfere with the executive work when the executive is violating a right—a constitutional right or a legal right.

3. Judicial Review: When it is necessary, the court can clarify what the Constitution means and strike down a statute that is antithetical to the constitution. 


--Court have right to say what constitution means because:


--Somebody’s legal rights were violated—so there’s necessity that they have to say what constitution means

Marshall: Injury makes it necessary for court to speak
Why the court?  Why Judicial Review


States

v.    

Federal Government

Defer to the Supreme Court


Coordinate Branches: 








“Departmentalism”  








--Each Department gets to 
interpret as it wants

--Contrary Argument: 1) States can individually nullify (Haynes) whereas feds. Must abide (Friedman says it made sense at time but that constitutional debate suggests that this was not what was intended)




Legislative

v.

Executive Officers

Free to Announce their own views


Bound by pronouncements


By adopting inconsistent legislation


Bound by pronouncement of 
court

Formal Justification: Executive to execute law whereas national congress has “speech and debate” power that implies that that’s what legislatures do

Functional Argument: Rights are at stake when executive officials act in a way they are not when legislature acts because when executive acts it will be to enforce law through criminal sanctions and 1. Equitable doctrine against enjoining criminal proceedings and 2. There’s a rule of law issue.


--At it’s core: This is a rule of Law issue.


--What are problems with advisory opinions?

CounterMajoritarian Difficulty: Robes aren’t elected but they’re overturning popular will LEFT AND RIGHT—this is totally anti-democratic.  Why on earth do we let them get away with this?  

1. Insulated from political concerns

2. Dictate to us

3. Not insulated, but more insulated

4. Tyranny of the majority concern 

Why might statutes not reflect current situation?


--Time lag: Korematsu—circumstances change

--Correct obvious mistakes



--BF: This is knee-jerk reaction, NOT reason
Allen v. Wright
Facts: Class action on behalf of black kids who go to school in mostly black public schools against IRS for failing to effectively enforce its rule against denying money to segregated schools.  

Principle: Plaintiffs lack Standing.


Standing: Must have a “Judicially cognizable injury:”
1. Causation and Redressability.  

2. Cause can’t be “Too Conjectural, Hypothetical, or attenuated” 

3. MUST BE “Distinct and Palpable” (like a proximate cause issue, almost?)

4. Must be “fairly traceable”

Policy: We want Adversarilness because we want Context (but do we need adversearilness for context?)



--Don’t want “advisory opinions”


--Can issue opinion when “capable of repetition yet evading review”

--Hard to bind everyone to S.Ct. interpretation with adversarial model

--Contradicted by Marbury
--??

--Therefore, general prohibition on raising another person’s legal rights


--O’Conner: If abstract injury were cognizable, standing would extend nationwide to all members of the particular racial groups against which the Government was alleged to be discriminating by its grant of tax exemption. This would pave the way general for suits challenging, not specifically identifiable Government violations of law, but the particular programs agencies establish to carry out their legal obligations.”  


--Court balks at forcing executive around: “executive needs discretion about how to enforce the law.”  



--Worry: Executive needs discretion to enforce the laws


--But Stevens cities Marbury: “Executive has discretion except when rights are at stake.”
INCORPORATION
--In the antebellum era, the Bill of Rights was viewed as restrictions on the Federal Government but not on the states


--Originally, 1st Amendment seen as pro-states’ rights


--14th Amendment is said to have “incorporated” against the states


--Chicago Burlington: Applied Fifth Amendment’s “just compensation” clause against a local government; beginning of a trend


--Gitlow v. NY: “Freedom of speech and of the press” are among the fundamental rights and “liberties” protected by 14th Amendment’s DP Clause

--Total Incorporation: Justice Black says that 14th Amendment incorporated “all the rights” and freedoms of the federal Bill and made them applicable against states in precisely the same way as against the federal government.

--Selective Incorporation: Justice Brennan’s approach by which Justice’s used the Frankfurter/Cardozo approach—only incorporate the rights that are an ordered liberty and that “may overlap with the Bill of Rights” but are really in the DP clause—to the end that very nearly approximates the total incorporation view.


1. Is there an “ordered liberty” protected by DP Clause?


2. Once a right is deemed “fundamental,” it is incorporated against the states in every aspect.

--Friedman: Courts look at law, ask if it indicates that there is a right: “court’s subjectivity decides if it’s a liberty interest.”
PROCEDURAL DUE PROCESS

1. Is there a liberty at stake?

2. What process is due?

Goldberg v. Kelly
Welfare is a kind of Property protected by the 14th Amendment’s DP Clause

1. Opportunity to be heard

2. Impartial hearing

3. Representation

Mathews v. Eldridge
Balancing Test:

1. The Private Interest at Stake

2. The Government Interest in less process

3. The value of additional process

Hamdi
--Notice as to the “nature of the facts”

--Opportunity to rebut

--Hearsay is OK

--Presumption for government


--Government interest in getting it right (protecting pubic safety) HIGH

SUBSTANTIVE DUE PROCESS

Lochner v. New York
Friedman: Contracts Clause generally believed to apply retrospectively to K’s

West Coast Hotel
Facts: Law regulating wages and hours of women is challenged.

Principle: 

Friedman: difference with minimum wage is that minimum wage looks so obviously like taking from one and giving to another—court in Lochner period rejected “politics” in the legislative process, but doesn’t anymore


--Knocked down right in middle of court packing attempt


--O’Conner cites as radical change in Planned Parenthood

Internalist: Major doctrine changing event.  Externalist: response to court packing

Carolene Products
Facts: Ban on skim milk

Principle: Courts will presume LEGITIMACY OF JUSTIFICATION AND OF FACTS.
Williamson v. Lee Optical
Facts: Legislature outlawed buying new glasses without also paying for a prescription.

Principle: This abandons the class legislature concern, since it plainly takes from one group and gives to another.   Court says that this is what the legislative process is.  

This was an interest group struggle and someone won.  The end. 

Griswold v. Connecticut
Facts: Doctor arrested for supplying birth control to a married couple. Connecticut claims that law helps prevent adultery, which is a good interest.

Principle: RIGHT TO PRIVACY

--Douglas: emanates from all over the place—he creates a “cloud”

--Goldberg: one of the unenumerated 9th Amendment rights

Sweep is Unnecessarily Broad: (NAACP v. Alabama)


--We’ve put unenumerated 9th Amendment Rights into the DP Clause


--If there’s no solid ground, then why judges?  “rights aren’t just pin pricks—rational continuum of liberty.”  Yet for administrative purposes, we need to put them into boxes

Eisenstadt v. Baird: EPC means that now contraceptives are available to everyone

Carey v. Population Services International: Can’t deny contraceptives to kids.

Jurisprudence Rule:
1. Is there a right at stake?

2. If yes, why should we allow it to be infringed?

Michael D. v. Gerald H.

--No right to see illegitimate child



--Scalia specific tradition argument gets two votes



--Brennan gets four

Roe v. Wade
Facts: Woman in Texas wants an abortion.

Principle: Right to an abortion


--State Interest: Health of mother


--State interest in life doesn’t begin until viability


--Blackmun totally unclear on where right comes from

Planned Parenthood v. Casey
Facts: PA passes three rules: 1) 24-hour waiting period, 2) parental notification for minors, 3) Spousal notification

Principle: Right to an Abortion affirmed.


--States interest in pre-natal life starts at conception


--No UNDO BURDEN to an abortion


--Undo Burden is a SUBSTANTIAL OBSTACLE


--Spousal notification requirements are unconstitutional

Stare Decisis Test:
1. Unworkable (not here)

2. Legal Doctrines have changed (nope)

3. Reliance (O’Conner finds it; Friedman skeptical)

4. Consistent and sustained and serious criticism

Carhart II
Facts: Partial birth abortion ban by federal government with no exception for life or health of mother—but there is another third trimester procedure allowed.



--Gruesome procedure similar to infanticide (say legislators)

Principle: Prohibiting this form of abortion does NOT pose an undo burden—and in an isolated case a woman can appeal to a court for her individual circumstances.


--Legitimate State Interest: protecting integrity of medical profession (subset of state interest in life)  

--Dissent: All abortion is gruesome—live with it.  First time not taking health and life of mother into account.  Dangerous precedent.  

Cruzan

--Right to refuse and terminate medical care

Glucksberg

--No right to assisted suicide



--have autonomy to choose yourself, but can’t get help

--Except for Rehnquis, court says you should determine right from history and tradition, or look at it more sensitively and closely about the states’ interests that support this right

Michael H. v. Gerald D.
Facts: Man wants to visit son he says is his.  Woman and her husband don’t want to grant access.


--He claims that it’s a procedural due process case: I haven’t had adequate process to prove that it’s my son


--Court rules that even if he could prove it, it doesn’t matter, because he has no right to see the son—a substantive due process case
Bowers v. Hardwick
Fact: Butt fucking in Georgia.  

Principle: No “right to homosexual sodomy.”

Lawrence v. Texas

Facts: Texas statute only discriminates against homosexuals.

Principle: These kinds of statutes are struck down.



--O’Conner: EPC violation because only gays




--Say that no legislature will pass and enforce sodomy law that applies to everyone


Morality as a rational basis? –What about incest and bigamy?  



--Maybe strict scrutiny?  But then what about marriage?


--IMPORTANT: Kennedy applies rational basis scrutiny because he declines to find a fundamental right.  



--BF thinks that Kennedy is relying on “polling” above all else


--Relationship between EPC and SDP: EPC protects groups so disfavored that they are unable to protect themselves.  When groups and practices meet certain consensus socially, and EPC may fall away, but that is when the court starts to accept something as a fundamental right under the DPC.

Cite of Boerne v. Flores
Facts: Congress passes Religious Freedom and Reaffirmation Act to respond to Smith


--In Smith court applied Rational Basis Scrutiny to a law that denied benefits to an Indian man who smoked peyote for religious purposes

Principle: NOT WITHIN CONGRESS’ Section Five Powers.



--Proportionate and Congruent




--Congruent: Same subject matter?




--Proportionate: Not out of scope with problem?






--Otherwise Congress might be expanding right




--No one gets to second-guess the court
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