Rodriguez Con Law Outline
Judicial Review and Constitutional Interpretation
Interpretation
· Bobbitt: Six modalities of arguing constitutional truth: (1) historical, (2) textual, (3) structural (inferring rules from relationships of Constitution mandates and structures it sets up), (4) doctrinal (rules from precedent), (5) ethical (moral commitment of American ethos), (6) prudential (cost/benefit)

· Historical: intentions of Framer, reliance interest and stability and verifiable answers, originalism because Constitution works! 

· This is originalism (Thomas and Scalia)

· BUT anachronistic for issues like abortion, 14th Framers did not consider, inflexible (woman’s rights? Need ERA), whose history (there isn’t one), if Framers meant their interpretation to be binding then wouldn’t be so damn vague!

· Structural: a hard case to make, infrequently used, but Ex: McCuloch v. Maryland (no state tax of fed. agency)

· Advantages: goes to Founders intentions; takes Constitution at whole

· Disadvantages: difficult; Fed. Gov. comes out too strong?

· Textualism (how words interpreted today): no one is pure, technically First Amendment would only apply to Congress

· Advantages: performs a limiting role on judicial discretion, language provides notice and greater access to Constitution (don’t need to know all the doctrines), and source argument limiting sources to one clear authorized source

· Disadvantages: words are malleable, textualism can be a cover, divorced from context/case-by-case, this was Madison’s fear of listing Bill of rights

· Doctrinal: most familiar to lawyers, apply rules generated by precedent

· Advantages: broad general rules, consistency, reduce discretion, the slow evolution of the law  (accumulated wisdom)

· Disadvantages: unclear when precedent applicable, doctrine become complicated/cumbersome/less accessible

· Ethical: not morality, more spirit of the Constitution

· As opposed to structural, more about limits on power (not powers of government)

· Advantages: recognizes underlying values, popular voice

· Disadvantages: exactly what is this ethos?

· Prudential: balance the interests at stake

· Advantages: honest about what is at stake

· Things we have flagged as important: signaling function, intent of Framers, judicial constraint, how much attention paid to facts of the case (consistency v. case-by-case)
History

· Articles of Confed. had been concerned with sovereignty of states, no power to regulate commerce or tax, executive of judiciary, foreign nations won’t deal with central government with no enforcement power(C-Rod: “league of friendliness”)
· States not meeting obligations, and state politics fairly ruthless

· 1787 Shay’s Rebellion, Jefferson in Paris likes a little revolution, but Masidon wants to guard property rights

· 1789 Constitutional Convention was only charged with further provisions to Articles ( instead creates new form of government

· Antifederalists counter ( republican principle through active and frequent participation (beyond voting) ( civic virtue through homogenized local self-rule
· Federalist 10 Madison stands this on its head, says civic virtue is not going to guard against a dangerous faction, tyranny of the majority – cannot be eliminated without eliminating liberty, so must be controlled
· Normative: factions occur because reason is fallible

· Only way to prevent is to prevent majorities from coalescing and coordinating, only possible with a big democracy

· Elected representatives will “refine and enlarge the public views”, a wise elite (aka the value of deliberation to perfect reason)
· C-Rod: fear here was the majority debtors

· Federalist 10 take-away points:

· (1) Despite Madison’s concern with majority factions, still a majoritarian theory ( it just lessens risk that majority control won’t be in the public interest

· But slowed the majority down, reasoned deliberation over passion and prejudice

· (2) structure of government itself  will protect the States ( where states not equally represented ( it is the PEOPLE who have interests
· Kramer’s revisionist argument really a modern fetish with Fed. 10, real work was with separation of powers in Fed. Paper 51
· Federalist 51 - separate powers puts ambition against ambition, no one group becomes dominant, departments given own powers and means to protect their domain, but with predominate legislature (Executive weak, so put in 1 person)

· “If men were angels, no government would be necessary.”
· plus the competing interests of state and federal help control expansion of government power

· some of Federalists concerns was too much power of gov. (anti-debtor laws)
Judicial Review (and the Fed Papers)
· Judicial review was “widely anticipated” to delineate the constitutional laws, though not in Constitution (though C-Rod calls judiciary an “afterthought”)
· Marbury v. Madison (US 1803) (delivering commission)  
· “But where a specific duty is assigned by law, any individual rights depend upon the performance of that duty, it seems equally clear, that the individual who considers himself injured, has a right to resort to the laws of his country for a remedy.”
· And whether a right has vested or not is a judicial question, must be tried by judiciary
· Supreme Court has whole judicial power, can send writ of mandamus to anyone (inc. Executive) so long as law authorizing jurisdiction is constitutional (Art. 3)
· Judicial Review:  “It is emphatically the province of the judicial department to say what the law is.”
· Constitution will only have effect if Court has judicial review over laws
· Note however that one holding of Marbury is that Supreme Court is without power to direct President to deliver Marbury’s commission

· The actual judicial review was knocking down Congress’ statute giving Supreme Court original jurisdiction over case (through writ of mandamus)
· this reading assumes Constitution is not a mere floor of power (Marshall doesn’t read this way, needs conflict in order to get judicial review!)
· Marshall giving away mandamus for a far greater power of judicial review

· Marshall’s rationale: (1) “arising under” meaningless w/o judicial review (but other constitutional issue’s right), (2) oath (that everyone takes!), (3) Constitution is Supreme (doesn’t mean judiciary interprets), (4) point of written Constitution limits government, judiciary must enforce (only rationale taken seriously, though other democracies don’t have it)
· Case also gives rise to the political question doctrine

· Background of case: climate of instability, Alien and Sedition, Election of 1800, many Framers involved and personally invested, Federalists packing courts

· Federalists wanted more powerful judiciary, Republicans want people and states to decide constitutional questions

· Marbury using a structural, not textual, argument to find judicial review
· Rationales: (1) written constitution (but why courts to enforce?), (2) courts interpret law (shouldn’t constitution be special case?), (3) supremacy clause (but why judiciary?), (4) grant of jurisdiction in Art. 3 (some textual support), (5) judge’s oath (but virtually every officer takes)
· Hamilton Federalist No. 78: legislature must conform to Constitution, Court too but Court also under the people and Constitution, must distinguish their will from what law governs matter to be
· Text: Hamilton’s conception is more about mechanically applying law 

· Bickel argues that Courts could at this, more scholarly and deliberative (and political process to elect anyway)
· Ackerman: not countermajoritarian difficult, intertemporal difficulty ( conception of a higher form of constitutional politics practices by Framers
· But there were tons of interest group politics at these moments too!

· Another rationale: Precommitment in a time of calm (civil libertarians argue this in wartime), and consensus on procedure so can fight over substance

· But still means ruled by the dead hand, and are we the same people?
Judicial Supremacy
· Really empirical question ( who is better at enforcing the norms of the Constitution

· Cooper v. Aaron (US 1958) (Ark. refuses deseg., says interpreting for itself) – restates Marbury “It is emphatically the province of the judicial department to say what the law is.”
· Jackson certainly didn’t believe this, veto message was on Constitutional grounds; Jefferson to Abigail Adams each branch to determine constitutionality in own area; Lincoln’s First Inaugural specifically denied application of Dred Scott beyond parties

· Meese made similar argument, as Kramer notes, got smoked
· Rationales in support: settlement/finality (really?  Thayer argues Congress would have incentive for this if Court did not), countermajoritarian to protect certain values, many constitutional issues to mundane for People, People can always revolt 
Political Control of the Court
· 1) constitutional amendment – good luck with that, Article V has the rules
· Jefferson though believed should rewrite constitution every generation

· competing views: Constitution as broad and flexible charter that doesn’t need and shouldn’t be amended frequently v. no special deference to long-distant past v. amendments only to expand polity to new groups and remedy serious structural defects
· 2) appointment – FDR and Nixon both do this, but get some surprises sometimes (Warren)

· 3) impeachment – only one impeached (Chase), and never convicted – serious questions about using for political control

· 4) Life tenure – is it necessary?  This would require amendment
· 5) informal measures – no one wants to be too far outside political consensus

· Ex Parte McCardle (US 1869) – challenge to Congressional authority to set up military government in Reconstruction, Congress repealed habeas corpus act granting jurisdiction to make this challenge ( Congress can restrict jurisdiction
· A continuing debate on whether Congress has plenary power in this respect, or whether a structural argument that separation of powers means Congress cannot destroy essential function/role of Court (but requires assumption that Court to play this role!)
McCulloch and Constitutional Interpretation
· McCulloch v. Maryland (US 1819) (sidenote: first mention of judicial supremacy)
· (1) Congress has power to incorporate a bank

· Originalism: because First Congress did (like stare decisis, a great constitutional debate on this)
· Structuralism:  because States also bound by the Constitution
· Textualism/Originalism: because though enumerated powers, unlike Articles there can be “incidental or implied powers” (omitted word “express” from 10th Amendment)

· constitution is not a legal code (a broad framework, not overly specific), “it is a constitution we are expounding”

· Textualism/Structuralism: Necessary and Proper clause gives powers for “carrying into execution the foregoing powers”

· Knew how to limit to “absolutely necessary”, did it to States in Art. 1, §10 on duties on import/export (textualism)
· Note: this is despite framework of Federal enumerated powers vs. state general powers
· Ethical/Originalism: intent was to broad with Necessary and Proper clause ( living Constitution argument
· “Let the end be legitimate, let it be within the scope of the Constitution, and all means which are appropriate, which are plainly adapted to that end, which are not prohibited, but consist with the letter and spirit of the Constitution, are constitutional.”
· There law not prohibited, Court will not undertake inquiry into degree of necessity
· Did make an argument about seeing whether Congress acting pretextually, but this rejected in later cases
· Prudential: a strong government interest in BUS for Government’s fiscal operations

· (2) MD can’t tax, because of Supremacy Clause, power to tax would be power to destroy (and a tax without representation) (structuralism, and probably a bit of what we would not call process theory ( a justification for judicial review ( representation reinforcement)
·  Calder v. Bull (US 1798) (Court holds CT legislature ordering new trial in will contest is not ex post facto), but Justices Chase and Iredell disagree on proper role of “natural law”
· Chase: states cannot b/c of natural law punish innocent, impair lawful contract, let man be judge of own cause
· Iredell disagrees, courts can only strike down for reasons in constitution
· Jackson Veto message on why BUS unconstitutional despite Court

· Congress and Executive to determine whether actually Necessary and Proper
· States should be able to tax business, Feds should not delegate power to regulate currency to a corporation

· If Supreme Court is not going to call into question such a broad swath of legislation, it is for the other branches to legislate with upmost caution

Commerce Clause and the Powers of Congress
Federalism
· U.S. Term Limits v. Thorton (US 1995) Stevens makes this point, representatives owe primary allegiance to people of Nation, not State. Congress not a confederation of nations with appointed delegates of sovereigns

· Thomas dissent says the States approved, not people

· Enumeration because framers wanted stronger central government, but preserve states as significant units of government

· Hamilton in No. 84 argued enumeration made bill of rights unnecessary, because people already retain ( fears written rights will end up meaning government has power to act where not explicitly prohibited

· Rationales: (1) efficiency, (2) individual choice (McConnell and Prichard argue separately, can move to locality to exact mix of policy preferences, states will play to this ( counterargument: homogenous factions???, and what about prefs geographically spread like disabled?), (3) encouraging experimentation (Brandeis dissent “laboratories”, New State Ice Co., but Rose-Ackerman argues no incentive to be first, but what about bureaucrats and politicians who want to succeed?) (4) promoting more direct democracy, (5) preventing tyranny (but segregation) (6) competition (race to top or race to bottom? But public choice problem of interest groups and externalities!!!)
Commerce Clause in 19th Century
· Gibbons v. Ogden (US 1824) (Marshall) (NY/NJ steamboat case, Federal license v. NY monopoly) “Commerce” can be regulated, this an enumerated power, but must define “Commerce”
· Gives a broad reading

· “among the States” – means that which effects States (again broad, could reach entirely internal matter)
· power to regulate commerce among the states is plenary within enumerated extent
· ignores dormant Commerce Clause issue of whether NY preempted from regulating in the area of Commerce
· this was the highwater mark of the Marshall Court

· until late 19th Century, Congress rarely exercised Commerce Clause power (b/c of slavery)

Commerce Clause in the Lochner Era (a mishmash of doctrines through Child Labor Cases)
· but then ICC Act of 1887, Sherman Antitrust Act of 1890

· US v. E.C. Knight Co. (US 1895) (Fuller) (Sherman antitrust sugar action) – formalist, Congress cannot regulate “manufacturing”, related to commerce, but not Commerce (basically just pretext, a much narrower reading of what is “necessary and proper” than McCullough)
· Categorization and “direct” effects test, but does not knock down statute 
· Harlan dissent: monopoly affects people of all States, interferes with Commerce, should be able to regulate the problem regardless of category
· Direct, Indirect, and Stream of Commerce Tests
· T: (1) Does it regulate commerce, (2) if no, is it unconstitutional b/c indirectly affects commerce, (3) is it just a pretext?
· Coronado Coal Co. v. United Mine Workers (US 1925) here could regulate even though production because intent was to restrict commerce, not just production (moving production from indirect to direct)
· “Stream of Commerce” – in Stafford v. Wallace (US 1922) Packers and Stockyards Act of 1921 ( C.J. Taft says stockyards can be regulated as the “throat” through which interstate commerce flows

· see also Swift & Co. v. United States ( stockyards, stream of commerce analogy
· an arbitrary but clear line
· Champion v. Ames (The Lottery Case) (US 1903) (Harlan) ( pretext case b/c actual commerce being regulated, Court rejects challenge to Federal law prohibiting interstate transportation of lottery tickets

· Harlan argues plenary power to regulate interstate commerce, even if an effect on intrastate (as long as not arbitrary), but more with moral argument
· Fuller dissent: expanding to police power as soon as article moves across state lines
· Hammer v. Dagenhart (Child Labor Case) (US 1918) law prohibiting interstate transportation of goods utilizing child labor too much is unconstitutional, BUT here the products made are not dangerous in and of themselves, and all labor on them is done before sent into commerce ( “the mere fact that they were intended for interstate commerce transportation does not make their production subject to federal control under the commerce power”
· H: Unconstitutional b/c transcends Commerce clause authority delegated to Congress AND because exerts power on a purely local matter where federal authority does not extend (federalism police!)
· Holmes dissent: Congress has unqualified power to regulate interstate commerce, here only regulating the commerce ( collateral effects are just that, collateral, not grounds for ruling unconstitutional
· Laissez-faire and a shift back towards state power, but note that Court still upholds vast majority of what Congress does ( Court does not have doctrinal tools to deal with rapidly expanding Federal government because had been dormant for so long
· The idea is a doctrine that (1) signals, (2) limits Court’s discretion, (3) predictable, (4) guide’s lower courts

· But these cases so incoherent, accomplish none of these goals
· And a concern that doctrinal rules are arbitrary and merely Court’s pretext for striking down statutes that think encroach on states
· But moving to functionalism is admitting that policy-making

Commerce Clause: The New Deal
· Supreme Court mixed at first, upholds Roosevelt’s repudiation of contractual duties to repay in gold Norman v. Baltimore & Ohio Railroad (US 1935), BUT strikes down portion of National Industrial Recovery Act of 1933 as an excessive delegation of power to the president in Panama Refining Co. v. Ryan (US 1935)
· A. L.A.  Schechter Poultry Corp. v. US (US 1935) (Hughes unanimous that this not interstate commerce) (Code of Fair Competition, 40 hours a week) - Invalidates National Industrial Recovery Act of 1933, centerpiece of the New Deal
· Extraordinary times do not create or enlarge constitutional powers
· (1) Stream of Commerce?  Temporal conception, interstate commerce comes to end when commodities have no future interstate, then no interstate commerce
· (2) But affecting commerce? A “well –established distinction between direct and indirect effects”, this is too indirect (but cannot really answer why!)
· Cardozo concurs: “Activities local in their immediacy do not become interstate and national because of distant repercussions.”, should be analyzing through honest prudentialism
· NIRA was seen as an attempt to abolish capitalism by court and others ( but big business ended up dominating process, so statute was not reauthorized anyway
· Roosevelt responds by going to people and Congress, 2nd 100 days (NLRB Act, Social Security Act, and Bituminous coal Conservation Act) ( move from corporatism to regulation
· Carter v. Carter Coal Co. (US 1936) (Sutherland) strikes down Bituminous Coal Conservation Act of 1935 which had set up local coal boards to set minimum prices, bind all mine owners
· Sutherland opinion: rejects living Constitution, statute’s labor provisions invalid, whole act struck down because not severable from price-fixing provisions

· (1) not actual commerce (commerce defined as trade, wages and hours going into production is not trade itself)

· (2) direct v. indirect – depends not on magnitude, but the manner by which the effect brought about (rejects Cardozo’s earlier conception in concurrence), more formalism
· Again temporal conception ( interstate commerce has not yet begun
· Cardozo would have upheld price-fixing, could have direct effect on interstate commerce (proximate cause theory) , because coal of vital importance, 19 Congressional investigations/hearings supporting this (prudentialism)
· Cardozo points to huge effects of Courts irrational test, but is court best to be making these prudential decisions [this not what he is doing, more an administrative law approach in some ways]

· Roosevelt threatens court-packing, Wheeler in alternative proposes constitutional amendment for Congressional override on constitutionality, a massive public constitutional debate, then the switch in time
· NRLB v. Jones & Laughlin Steel Corp. (US 1937) (upholding NLRB Act, goodbye formalism for a while)
· (1) will case-by-case determine since some acts could be direct burden or obstruct interstate commerce, 
· (2) close and substantial relation to interstate commerce is enough “It is thus apparent that the fact that the employees were engaged in production is not determinative.” ( question is the effect upon interstate commerce of the labor practice

· (3) given the extent of this industries activities, any industrial strife “would be immediate and might be catastrophic” ( this makes it direct
· will look at real world, not measure direct and indirect effects “in an intellectual vacuum” (adopting Cardozo functionalism)
· industry organized on national scale makes interstate commerce
· but as with Jones & Laughlin, not clear how fact-specific West Coast is (that paternalistic Court trying to protect women here, that general wage and hour legislation might still be overturned)

· US v. Darby (US 1941) ∆ charged with violating the Fair labor Standards Act of 1938, which prohibited interstate commerce of goods manufactured by employees paid less than minimum wage or more than max. hours
· The end of pretext analysis:  “The motive and purpose of a regulation of interstate commerce are matters for the legislative judgment upon the exercise of which the Constitution places no restriction and over which the courts are given no control.” (beginning of the substantial effects test)
· Sidenote: 10th Amendment has no power, “state but a truism”
· Hammer v. Dagenhart overruled, a departure from understanding before and after of Commerce Clause

· Wickard v. Filburn (US 1942) (personal wheat production can still come under quotas) 
· look to actual effects for Congressional power, not a nomenclature such as “production” and “indirect” ( such legal formulas no longer feasible
· substantial effects AND aggregation: taken as whole, far from trivial regulation on demand ( focus on statute, not individual activity
· Home grown wheat competes with wheat in commerce ( thus failure to regulate would obstruct the purpose of increasing prices
· Jackson agonized over this case, realized that Congress now has carte blanche
· Jones & Laughlin takes the “realist” “economic” “pragmatic” approach
· Darby dispenses with the pretext analysus
· Wickard aggregation dispenses with looking at individual cases too much

· see also Wirtz and Perez (class of activities can be properly regulated)

· After Wickard, a three-pronged analysis of Commerce Clause

· (1) direct regulation of interstate commerce

· (2) intrastate activity that has substantial effects

· (3) aggregation principle

· Prong 3 swallows the other 2, not much that Congress can’t do

· Theories of the Switch
· Hughes trying to keep the case (this doesn’t explain Roberts)

· (1) conventional wisdom/externalists – from EC Knight the Court had it wrong on Commerce during Gilded Age, in these cases they wised up and returned to Marshall’s concept

· (2) revisionist 1 (internalist narrative) – Jones is consistent with earlier precedents like schechter
· unconvinced, because Roberts keeps upholding statutes after the court packing plan dies

· Why do we care? Because theoretical differences envision different visions of the law

· Externalists sees law influence by politics (a democratic check on the Court), law is just politics by another means (a legal realist approach) ( which means not a democratic deficit

· Internalists – still a democratic deficit, this stresses the rule of precedent (doctrinal consistency but evolving)

· (3) Revisionist 2 – Ackerman, his view of New Deal, Court was doing a public service in EC Knight and Carter Coal ( by ensuring that Roosevelt get a clear mandate before he makes these radical change (by creating the constitutional crisis)

· and salvation of New Deal – internalists and externalists focusing on the elites like Roberts, but the real story is the constitutional debate occurring among the public ( basic values changing from laissez-faire to social insurance
· like Civil War, a new constitution based on the will of the people
Commerce Clause: the Civil Rights Era
· Heart of Atlanta Motel v. US (US 1964) 1964 Civil Rights Act declares that hotels and motels that provide rooms for transient guests affect commerce per se
· Court upholds, yes dealing with a moral problem, but doesn’t take away from overwhelming evidence that does substantially affect commerce
· Katzenbach v. McClung (US 1964) (companion case to Heart of Atlanta Motel) (restaurant near the interstate, no evidence of out of staters here) Court upholds, (1) preventing African-Americans from buying food while traveling clearly obstructs travel and interstate commerce, (2) stigma of segregation will keep other industries away!!!
· again Congress had rational basis for finding that whole category (not case-by-case) affected commerce
· A rebirth of formalism? In civil rights cases, only need to think that there is some kind of economic activity (whether or not affects interstate commerce) ( a category that gives Congress to get cart blanche
· Also use of a jurisdictional hook (of use of interstate food!)

· Black concurs in both, upholds on aggregate effects test, not just Congressional declaration
· Court is abandoning the field on Commerce Clause
· Argument is unlike Civil Rights Cases (which was based on §5 power anyway), the economy has changed, Commerce definition must change as well
Commerce Clause: Rehnquist Court (the Court reasserts itself)
· US v. Lopez (US 1995) (striking down Gun Free School Zones Act of 1990) H: since the act neither regulates a commercial activity nor contains a requirement that the possession in any way be connected to interstate commerce, exceeds Congress’ authority under the Commerce Clause
· Congress’ Commerce Clause Power is power to regulate (1) channels of interstate commerce, (2) instrumentalities of interstate commerce and things in such commerce, (3) things that have a substantial relation to interstate commerce, including activities that substantially affect interstate commerce
· Must be substantially affects, not just affects
· New categories economic v. noneconomic activity
· If economic, then presumptively constitutional ( rational basis (uses other cases as examples)

· If noneconomic, certainly no presumption
· §922(q) though is a criminal statute that has nothing to do with commerce

· (1) possession of gun in a school zone is not commercial activity

· (2) no substantial effects, too many hypothethicals to get there “piling inference upon inference” ( back to formalism!!!
· and no jurisdictional element that would ensure case-by-case inquiry that the firearm possession in question affected interstate commerce

· no limiting factor on the “cost of crime” to economy/education argument
· The distinction between “commercial” and “noncommercial” activity will create problems of legal certainty, but necessary to constrain Congress
· Kennedy concurrence: cannot revert to an understanding of commerce that would serve only 18th century economy
· When Congress attempts such a broad extension, should look on whether impinges an area of state concern, as does here (education)

· States as laboratories, 40 states already have laws banning guns near schools

· Here 1000 feet from any school covered, in some cities impossible to get around

· Thomas concurrence: Should be authority over interstate commerce alone, not “substantially affect interstate commerce”
· Aggregation principle has no stopping point

· Souter dissent: You’re stupidly resurrecting the direct/indirect effects test with your “commerciality” test!!!, welcome back Lochner era
· Which Jones & Laughlin didn’t explicitly reject, but history did

· Breyer dissent: Rational basis test!!!  Constitutional power on Commerce is given to Congress, and they are the better institutional actor to determine whether an activity affects interstate commerce, courts should come in only at a second basis to ensure rational
· How to square with Katzenbach v. Mcclung – where Court upheld commerce power to prohibit racial discrimination in local restaurants ( another use of aggregation
· Commerciality test is not consistent with earlier cases, Perez, McClung, Wickard did not focus on economic nature of the activity regulated (stare decisis ( creating legal uncertainty)
· Congress reenacted the Gun Free School Zones Act by just making it an offense to possess a weapon near a school if the weapon had been transported in interstate commerce
· Note states had lobbied for this law, this is an example of cooperative Federalism!!!
· Other criticisms: too much judicial power looking into pretext
· A reassertion of judicial supremacy (something judiciary had given up on in this area after 1937)
· Lopez is one of 4 major principles of rebirth of federalism: (1) Commerce Clause (most dramatic), (2) 10th Amendment (Prince), (3) 11th amendment (sovereign immunity), (4) narrow reading of §5 of the 14th Amendment
· US v. Morrison (US 2000) (Rehnquist) Court holds civil remedy provision of VAWA of 1994 unconstitutional – despite detailed findings on economic effect
· violence against women is (1) not an economic activity, and (2) rejecting aggregation and but-for causation
· this would just allow federalizing any crime with a nationwise effect on employment, production, etc.
· Souter in dissent for 4: this shows why Wickard got rid of such formalism, because here again there are demonstrable effects on commerce
· Court just being backhanded by employing this formalism again to promote a Federalist agenda
· 14th and 17th Amendments weakened the power of the States vis-à-vis the federal government

· ignoring the nationalized economy as well

· Breyer dissent: (1) Why are we giving constitutional importance to the economic or noneconomic nature of an interstate-commerce-affecting cause?

· (2) should allow aggregation for noneconomic activity in Mcclung (this really was a noneconomic activity)

· 38 states wanted this law!!!

· Perhaps what is going on here is that public accommodations (McClung) is different than regulation of family life (this is Kennedy’s concurrence)
· Bobbitt argues that Lopez was just cuing Congress to remind them that they have to remember their constitutional limits (particularly in a case like this, when state law would be effective)

· Lessig argues that text argues against Lopez, as Commerce expands into every aspect of everyday life, so does federal power

· Solid Waste v. Army Corps of Engineers – federal government prohibited developer from filling in ponds used by migratory birds (whether Clean Water Act effects)

· Dissenters take a different tack, say get to ponds in two ways:

· (1) aggregate effect on hunters and birdwatchers

· (2) or commercial activity of building a landfill

· playing semantics, Lopez/Morrison means little

· Ashcroft v. Raich briefs:  
· 9th Cir. applies Morrison ( no jurisdictional hook, no interstate commerce, no findings, and link between interstate commerce is attenuated (marginal!!!)

· Dissent says this is Wickard!!!!

· Government: This is commercial manufacture (class of activities test!), distribution, and possession ( proper use of Wickard because this is a fungible commodity (aka aggregation still good for economic activities)
· Not a finding that just affected the national economy, a finding that the specific interstate market for drugs was affected
· Standard of proof would be impossible if Feds had to prove that the MJ had been or would enter into the stream of monetary commerce (how to prove that even medicinal!) (functionalist)
· Respondent: argues that this is Morrison and Lopez, should define the class as intrastate medical marijuana authorized by state law and recommended by a physician, this does not “substantially effect” commerce
· Not economic – no sale, barter or exchange (this is like growing roses in your backyard)
· Infinitesimally small, Wickard was 30% of total supply
· Should be Kennedy’s state laboratories
Federalism (cont’d)
· Madison, Federalist No. 45: Basic theory is that Congress will be beholden to states (and their police powers) that Federal government (w/ enumerated powers only) is not a threat 
· Madison, Federalist No. 46: plus People will be more attached to states as well, Congressmen will serve interests of states rather than power of nation
· Weschler tries to update Madison’s argument: says Senate guards state interests through filibuster, House controlled by state redistricting ( but says Court on weak ground when opposes interpretation of Constitution that expands federal power but to which states have acquiesced
· Kramer – for Founders, Congress would be constrained by the politics of people (rely on political parties, which are controlled more by state officials)
· Garcia v. San Antonio Metropolitan Transit Authority (US 1985) (Blackmun, upholding federal wage and hour laws to state and local employees)

· Framers protection of States from Federal Government was the structure of the Federal Government itself, procedural safeguards not judicially created limitations of federal power
· Powell’s response: Tenth Amendment, Weschler wrong as not direct election of Senators and national action common – a role for judicial review
· 17th Amendment ( Souter in Morrison dissent argues that this also with Reconstruction amendments fundamentally changed the nation/state division of power 
· Important take-aways at this point:

· (1) economic v. non-economic demonstrates that framing is crucial (look at Raich) - but Court has power to frame the activity, making decisions unpredictable (as Breyer notes)

· (2) even if sympathetic of limits, do we really think that Court can set these limits, have failed in past so perhaps just leave this to political constraints

· (3) maybe hand-wringing about judicial supremacy is unnecessary because Wickard economic regulation still allowed, and anti-discrimination going nowhere, nor are jurisdictional hook legislation being struck down
Dormant Commerce Clause
· Classical View
· Framers were concerned with vices of protections states and the need for national unity
· Gibbons v. Ogden – Marshall found much merit in Johnson’s concurrence that Commerce Clause power was exclusive

· In Brown v. Maryland, Marshall invents the dormant Commerce Clause ( Courts will interpret Congressional silence to preempt certain type of state regulation (economic protectionism)
· Direct/Indirect: Disanto v. Pennsylvania (US 1927)  - invalidated a licensing statute for those who want to sell tickets to or from foreign countries (done to prevent frauds)

· Court says this is Congress’ exclusive authority to protect public from such frauds

· Invalid because directly interferes with foreign commerce, regardless of purpose
· Stone dissent: this direct/indirect is too mechanical

· Inherently Local/national: Cooley v. board of Port Wardens (US 1852) PA law required all ships leaving port of Philly to use a pilot, or pay fine un support of retired pilots

· Regulates interstate commerce, but upheld, because the subject is  just not a national issue
· Mostly this classical view abandoned, though some vestigal power
· Modern View
· (1) purely political theory – some state statutes are incompatible with ideal of a unified nation, particular statutes that try to promote in-state interests at expense of out-of-state interests

· (2) purely economic theory – protectionist legislation interferes with efficient disposition of resources

· (3) mix – South Carolina State Highway Department v. Barnwell Brothers (US 1938) (Stone) ( laws that fall principally on out-of-staters a problem because there interests are not represented politically

· (and 4?) formalism – statutes with geographical terms should be met with suspicion

· the real question is if Congress can just override using Supremacy Clause, what is the need for a dormant Commerce Clause?
· This also means Congress can always overrule Court!!!

· Duckworth v. Arkansas (US 1941) ( because Congress too busy with more important matters, problems of inertia

· So must look to which party should bear inertia of Congressional inaction
· Scalia and Thomas say there is no dormant Commerce Clause!!!
· Law generally a mess here
· Substantive preference for free trade: H.P. Hood & Sons v. DuMond (US 1949) – general principle is that the economic unit is the Nation (material success of federal free trade)

· Dormant Commerce Clause prohibits protectionist legislation, NOT all regulation of interstate commerce by the states
· Instead look for a form of regulation AND the purpose that is discriminatory (that is protectionist), even if the effects are the same
· Because all statutes will have in-state losers and winners as well
· City of Philadelphia v. New Jersey (US 1978) (NJ law banning transportation of waste from out-of-state is unconstitutional)

· Stewart: clearly regulating interstate commerce, both missing the point, issue is discrimination, is NJ discriminating against articles of commerce from outside the State for no reason apart from origin
· statute on its face violated dormant Commerce Clause, b/c buts cost of conserving landfill space solely on out-of-state commercial interests
· Rehnquist dissent: should be able to restrict importation because a harmful product – state would have to either ban all landfills or become repository for every state’s garbage!!!
· Case also brings out the fear of retaliation
· Exxon Corp. Governor of Maryland (US 1978) (MD statute that prohibits a producer or refiner from operating a retail station is constitutional)
· MD statute doesn’t facially discriminate against interstate goods nor does it favor local producers or refiners, Commerce Clause protects interstate market, not particular interstate firms
· Blackmun dissent: The protected class here of non-refinery owned gas stations is 99% local, class excluded is 95% out-of-state firms
· Tribe says Exxon shows that dormant Commerce clause based not on economic efficiency, but on political solidarity

· Oregon Waste Systems v. Department of Environmental Quality (US 1994) – a compensation use tax case ( OR charges more for out-of state waste disposal ($2.25 a ton) then in-state ($0.85)

· Court finds this per se discriminatory ( compensatory taxes must be paid on substantially equivalent events

· Rehnquist dissents, says are actually equivalent, because OR businesses will have to pay “nondisposal fees” of land fill siting, land fill clean-up, insurance, etc.

· Lawrence’s overview of the current law (think about in context of Purpose Test): 
· (1) if statute is facially discriminatory, it is virtually per se invalid ( State here must show that measure is virtually certain to achieve legitimate purpose that cannot be served by less discriminatory means

· (2) statutes with a discriminatory purpose are per se invalid

· (3) if apply to both in-state and out-of-state commerce, constitutional unless challenger can show that statute’s burden on interstate commerce is “clearly excessive in relation to state benefit”

· (4) where measure puts most of burden on out-of-staters, State has the burden of justifying that measure is likely to achieve legitimate purpose (and can be rebutted by challenger)

· (5) when measure imposes burdens exclusively on out-of-state interests, then must be highly likely to serve legitimate purpose and cannot be served by available nondiscriminatory alternatives

Dormant Commerce Clause Exceptions
· (1) when states act as market participants (not government (aks State of OK can only buy OK coal)

· (2) state subsidies exceptions – can subsidize homegrown investments with tax revenue

· (3) transportation – states can regulate the size of trucks (public safety rationale)

· (4) this term deciding wine case (whether a 21st amendment angle)
Federal Regulation of the States (other limits on congressional power – 10th)
· National League of Cities v. Usery (US 1976) (overruled)
· Invoking 10th Amendment to limit Commerce Clause, H: Commerce Clause did not empower to enforce the minimum wage and overtime provisions of Fair Labor Standards Act against the states “in areas of traditional governmental functions”
· Essentially Rehnquist is making a structuralist argument using 10th Amendment
· Various cases on whether applies to state running coal mines (Fed reg upheld), collective bargaining to railway (fed reg upheld), regulating public utilities (fed reg upheld), application of discrimination laws (fed reg upheld)
· Garcia v.  San Antonio Metropolitan Transit Authority (US 1985) court overrules National League of Cities
· Blackmun: perhaps there is a federalism point here, but “traditional governmental functions” test is “unworkable”
· Will result in an unelected federal judiciary making decisions about which state policies it favors, by labeling only some “traditional”

· Procedural controls (i.e. on Congress) offer the limits that Federal government can interfere with state governments

· Burger, Powell, O’Connor all write opinions essentially saying that states as states have legitimate interests that won’t be protected by political process
· O’Connor ( not formalism, protecting states substantive rights!!!

· Court does hold in Gregory v. Ashcroft (US 1991), however, that the Age Discrimination in Employment Act did not apply to mandatory retirement provisions affecting appointed state judges

· Due to an exception in the law regarding “appointees on a policy making level”, Court says these are fundamental appointments for a sovereign entity, Congress must make clear statement if intends to regulate
Comandeering
· similar “States as states” argument here ( 

· States as bulwark against tyranny (need real entities to do this)

· Allocation of resources (state making its own decisions about operations, independent of law-making function ( really internal governmental functions)

· Kennedy concurrence in Lopez draws on these values (values in these cases coming out in modern Commerce clause jurisprudence)
· Where does this come from? (1) historical claim that Constitution allows only direct regulation of People (really? C-Rod doesn’t find this convincing), (2) accountability (are people that dumb?) 
· New York v. United States (US 1992) (O’Connor) - Constitutionality of Low-Level Radioactive Waste Policy Amendments (states had gone to Federal government to negotiate between states with disposal states and those w/o)
· Tenth Amendment is a tautology, so constraint must come from limitation on Article I power

· Supremacy Clause can preempt States, but cannot force States to implement Federal regulations (Fed. must use its direct power over the people) ( important to assure accountability
· Can always encourage through the spending power (if conditions bear a relationship to the purpose of the federal spending) or cooperative Federalism where states could choose federal regulation OR states regulating under Federal standards
· Much of regulation here is acceptable including funding system, and can authorize states choice to discriminate against interstate commerce
· But take-title provision crosses the line of Congressional coercion
· Constitution would not allow Congress to effectively force state’s to subsidize waste producers by taking title =  commandeering state governments into service of federal regulatory purposes
· States have two unconstitutional options: (1) implement Fed regs, (2) take title
· Yes states were involved in compromise, BUT Federalism divides authority between feds and states not for benefit of states, BUT instead as a protection for individuals
· White dissent on “take title” holding: this just a different form of cooperative federalism, respecting local wishes, not regulating from above
· Stevens dissent: State courts enforce federal law all the time!!!
· Printz v. United States (US 1997) (Scalia) (Brady Act requirement of state’s doing instant background check is unconstitutional)
· Structuralist argument: Notes no constitutional text, but in historical understanding and practice that “cannot compel enlistment of state executive officers for administration of a federal programs”
· Stevens dissent: Congress can impose affirmative obligations on ordinary citizens and state officials, in early practice, Congress in fact did require state officials to enforce national law

· Political processes are working, see Unfunded Mandates Reform Act

· This will just result in bigger Federal government!
· Breyer: picks up on this point, in EU states implement to make sure Federal government has less influence (Scalia rejects this mode of interpretation)

· This is an anticomandeering principle, preemption from regulating seen as not as offensive as commanding regulation
·  Hill argues makes sense, if cost effective rule then Federal government can pay for it [what about private actors?]
· But limits on this 10th amendment argument: US Term Limits v. Thorton (US 1995) Stevens says that States cannot reserve powers (10th amendment) they never had

· Also Reno v. Condon (US 2000) ( statute protecting inidivudals from state DMVs selling their data to private companies is found constitutional

· Distinction here not commandeering because (1) there is application to private actors who would have bought the data, (2) state isn’t interfered with their sovereign capacity (mini revival of National Leagues of Cities)

Separation of Powers
· Madison goes with Montesquieu’s three, but there had been theories with up to 18
· Checks and balances – with each branch having some agency over another (this consciously done, even though States went for an ideal of complete separation)
· Efficiency rationale – allows each branch to develop an expertise

· Inefficiency rationale – the virtue of gridlock to prevent any branch from becoming too powerful

· Madison endorses to a point this one in Fed. 51, “ambition v. ambition” a far better check than “parchment barriers”

The Executive
· Article II powers of President: enumerated AND inherent powers

· 3 powers enumerated ( (1) Commander-in-Chief (of national army and militias) and (2) clemency power, (3) power to make treaties and appointments, with advice and consent

· BUT Art. 2 Sec. 3 – state of the union, BUT also “take care that the laws be faithfully executed” (seems broader than Necessary and Proper)
· This is core of Executives power

· Most of disputes have been resolved between politics of President and Congress, Courts keep out of this issue
Executive Power ( Foreign Affairs
· Missouri v. Holland (US 1920) (Holmes) (MO says Migratory Bird Treaty violates 10th Amendment) - Even if Act of Congress could not reach matter, a treaty (sometimes) will be able to
· IF treaty is valid, it is automatically “necessary and proper” to implement

· EVEN if not normally within Congress’ power

· Ducking the question on limits:  “We do not mean to imply that there are no qualifications to the treaty-making power; but they must be ascertained in a different way.” ( really that must address a national concern
· Would limitations on power make sense? No other government would negotiate with the US – Congress is better check (have expertise in legislation)

· Particularly when treaty is non-self-executing

· But having Congress involved can undermine President’s position at the bargaining table

· Holmes’ “living Constitution” argument, will look at all of history and current practice, not just originalism

· In this area more than any other, political agreements and accommodation have governed this area (judiciary tends to stay out)
· 1950s conservative Republicans and Southern democrats wanted the Bricker Amendment to the Constitution, holding that treaties would be invalid if they contradicted the Constitution or the scope of permissible legislation (feared UN treaties would affect racial discrimination)

Executive Power
· US v. Curtiss-Wright Corp. (US 1936) (advance power to cut off armed sales machine guns to Bolivia, unconstitutional delegation argued)
· Powers of Federal government for foreign and internal affairs are different ( Enumerated powers inapplicable for foreign affairs because states could never reserve international powers (they never had them) ( President could do this alone
· Once broke from Great Britain, it was only the United States collectively which received powers of external sovereignty (immediately passed)
· Not an unconstitutional delegation here because President has better sources of information, President alone makes treaties (functionalist)
· Dames and Moore v. Regan – statute gave power to President to act during emergency, Carter blocked move of all property to Iran to try to solve the crisis ( Court upholds “Iran Claims Tribunal” w/o Congressional authorization because (1) Congressional acquiescence shown in emergency powers act, (2) claim settlement is heartland of the executive

· Lawrence Tribe argues that if power to enter agreements, clear that exists with President (historical practice)

· And this long has been recognized

· BUT it has not been recognized that Congress has any role in this (NAFTA etc.) ( this aspect of NAFTA is constitutionally problematic
· American Insurance Ass’n v. Garamendi (US 2003) (Holocaust US/CA insurance repayment programs)

· major premise that these laws interfere with foreign policy of Executive Branch is beyond dispute

· little textual support, but historical gloss is that President has vast share of responsibility for foreign relations, particularly with exec. agreements

· since beginning of Republic, President could make “executive agreements” with other countries requiring no ratification by the Senate
· But no explicit exemption required ( dormant foreign affairs preemption Zschering (first time invoked)
· In that case, East German guy who wants to inherit property in OR, trial court had inveyed against foreign nations ( thus preempts this probate statute just because of criticism 
· But regardless of whether adopt field or conflict preemption, both would be satisfied here ( state law preempted (here using conflict, legal peace was key part of the agreement)
· Ginsburg dissent: Fine, but Absent clear statement in executive agreement, state law should not be preempted
· Case law only shows that executive agreements may sometimes preempt state law ( this exec. agreement doesn’t even concern public disclosure (mere statement of minor officials does not equal preemption)
War power – Executive Authority
· Constitution is notoriously ambiguous ( Congress to “declare war”, but President is Commander-in-Chief (Convention debated this, said “declare” to allow President to repel BUT wanted to give to Congress to slow down process)
· Courts have entirely left this to the political sphere

· The Prize Cases (US 1863) – issue was the lawfulness of President Lincoln’s proclamation establishing a blockade of southern ports after secession

· Blockade was upheld on theory that state of war existed between the states (since a civil war is never proclaimed, not enumerated)

· Congress literally couldn’t declare war against the States

· Courts have avoided this issue, Dellums v. Bush (DDC 1990) (Persian Gulf) said issue not ripe; ( Campbell v. Clinton (DDC 2000) (Kosovo) said litigants lacked standing (members of Congress!)
· 1812, Mexican-American War, Spanish-American, WWI, WWII only declarations of war, but President committed troops over 100 types

· Lincoln did lots of actions to save union, 5 jump out as possibly unconstitutional (1) blockade, (2) military trials for civilian including convicting for sabotage, (3) enlarge army and navy beyond Congress and builds up beyond appropriations (4) suspended writ of habeas corpus (Art. 1 Sec. 9 gives Congress power to suspend writ), (5) issued Emancipation Proclamation (applied only to the Southern States and that Union Army did not control)

· The “war” on terrorism? Congress did not declare war, instead “all necessary and appropriate force” ( Conyers said did this instead of declaring war to prevent President from rounding up “alien enemies”
War Power – Legislative Authority
· Woods v. Cloyd W. Miller Co. (US 1948) – Court upholds constitutionality of Housing and Rent Act of 1947, which froze rents at wartime levels ( constitutionality sustained on “war power”

· even though hostilities had been declared ended

· because war itself had created the housing shortage crisis

· but cannot do forever, will let Congress make call
· The War Powers Resolution -- PRESIDENT can introduce troops into hostilities ONLY (1) after declaration of war, (2) with specific statutory authorization, or (3) a national emergency created by an attack (with 60 calendar days if actual or imminent hostilities)
· Presidents have ignored it, Congress never enacted a resolution pursuant to it ( Presidents definant, Congress spineless

Executive Authority and the “War on Terror”
· Youngstown Sheet & Tube Co. v. Sawyer (The Steel Seizure Case) (US 1952) (finds Trumans EO steel seizure to be unconstitutional) - President’s power must stem from Act of Congress or from Constitution itself, clearly no statutory auth.
· Taft-Hartley did not extend this far (in fact explicitly denied this power)
· Commander-in-Chief power does not extend this far (a legislative act)
· Frankfurter concurring: basically should follow history, three times this done without Congressional authorization were in 1941, outside the norm
· Almost an adverse possession argument

· Jackson concurring (the imp. opinion): little good authority on the scope of executive authority, really just an ongoing debate
· (1) President power is greatest when Congress has expressly or implied authorization from Congress

· really just look for violation of Bill of Rights

· (2) twilight  zone – where Congress silent, is this an invitation to Presidential action or Congress not given authorization

· (3) when President takes measures when acting against the will of Congress ( can only act by disabling Congress, power here is “at its lowest ebb”

· And this is case here, Congress has statutes for seizures of property, has occupied the field [I like this conception]
· only emergency power Framers gave was suspending the writ of habeas corpus during times of insurrection or invasion

· reject vesting clause argument ( specific enumerated powers (and no history to support either ( first step to totalitarianism)
· rejects Commander-in-Chief argument ( congress power to maintain the army and Navy, President just directs operations

· rejects implied/inherent power ( Constitution explicitly limits seizure of property without due process
· “With all its defects, delays and inconveniences, men have discovered no technique for long preserving the free government except that the Executive be under the law, and that the law may be made by parliamentary deliberations.  Such institutions may be destined to pass away. But it is the duty of the Court to be last, not first to give them up.”

· Vinson dissent: President authorized a temporary possession of steel mills because work stoppage would immediately jeopardize the national defense

· Vinson’s argument would be quintessential slippery slope!

· Ex Parte Miligan (1866) (П challenging trial by military commission in Indiana, which is not in rebellion – tried without 4th, 5th, 6th)
· and put there for times such as these, when rights strained against for ends deemed just and proper
· military never given jurisdiction for criminal cases under Constitution, a violation
· President could not assign military a power he never had, Constitution gives exclusively to judicial branch

· H:  Civilians must be tried by civilian courts and jury as long as the courts are open ( no martial law when courts are open
· Only habeas corpus may be suspended during emergency
· CJ concurring: statutory interpretation grounds, this violated Congress’ suspension of the writ of habeas corpus
· Ex Parte Quirin (US 1942) (German soldiers, one US citizen, get rid of uniforms when on shore, tried by military commission) ( found constitutional
· All powers from Constitution, one of which is to “provide for the common defence” including “make Rules concerning Captures on Land and Water” (Art. 1 Sec. 8, Cl. 11)
· Congress has adopted “law of war” international law distinctions between uniformed forces and unlawful combatant (ununiformed spy/saboteur)
· “Citizenship in US of an enemy belligerent does not relieve him from the consequences of a belligerency which is unlawful because in violation of the law of war.”

· This is military tribunal (like applies to our own soldiers), not an Article III court Milligan was found to be a non-combatant
· President was given Congressional authorization here ( Articles of War and Espionage Act, and courts martial which clarifies that also power to military commissions for violations of laws of war
· Hamdi v. Rumsfeld (US 2004) (O’Connor, but highly fractured opinion) Hamdi a U.S. Citizen detained on US soil as an enemy combatant (caught w/ the Taliban, sole evidence is Mobbs Declaration ( Government argues only at discretion of US government)
· due process requires that a citizen held as an enemy combatant be given a meaningful opportunity to contest the factual basis of their detention
· need not decide the Article II question, because Congress authorized this detention through “Use of Military Force Resolution”, displacing §4001
· Congress authorization is only for the “duration of the relevant conflict”, but since still conflict with Taliban elements, still authorized

· Quirin postdates and clarifies Milligan
· BUT some process is required for citizens: definition of enemy combatant requires that have engaged in armed conflict, a factual question
· employ Mathews v. Eldridge test on how much process due = private interest, government interest, risk of erroneous deprivation

· clearly highest interests on both sides, but also a very real risk of erroneous deprivation of liberty, but practical difficulties with trial
· therefore notice and hearing, fair and neutral decisiomaker, notice of reasons for classification

· but hearsay admissible and a presumption that government is correct (though next sentence says that Government must put forth credible evidence, then shift)
· Souter and Ginsburg concurring/dissenting: believes that not being held within AUMF (need clear statement b/c Executive is concerned with security, not liberty), thus Non=Detention Act (§4001(a)) overrides, and President’s power at its lowest ebb since against Congress (Jackson, Youngstown) – but join due process since no one agrees
· Scalia dissenting: Should reverse 4th Circuit, but because Government has not taken one of its 2 options: (1) prosecute for treason, or (2) suspend habeas corpus ( these are only options given by Constitution
· Whole point of separated powers is to prevent indefinite imprisonment by the Executive

· While O’Connor is correct that in past prisoners have been held and then released after cessation of hostilities, this applied only to enemy aliens, not citizens
· As usual, Court is improvising with Constitution in way that increases power of the Court - Plurality has found an authorization for detaining citizens where none clearly exists
· Cannot play Mr. Fix-It when Executive AND Congress have failed to their jobs
· Thomas dissent: Executive determines who is an enemy combatant
· President probably has inherent authority to do this, but here Congressional authorization

· And Scalia wrong on suspending the writ, because the detentions would still be unconstitutional, the remedy would just be eliminated

· Arguments in favor of O’Connor: middle ground, deals with Quirin, what happens to an enemy combatant and how to determine who they are
· Arguments in favor of Scalia: due process is due process for everyone, no intermediaries for different standard

· Argument for Thomas: Executive only one that can really determine who is in fact an enemy, they are best situated to act and abide by the Constitution
· Padilla arrested, a US citizen arrested on US soil, President designates him an enemy combatant
· Court avoids question, 5-4 rules that filed habeas petition in wrong venue

· Stevens dissent: can disagree on whether immediate release is justified, but cannot argue that this man is entitled to some kind of hearing ( unconstrained Executive detention = Star Chamber
· On remand, District Court orders to charge with aa crime or let him go (b/c not captured on battlefield like Hamdi)
· Congress’ resolution does not apply to all future terrorist acts (A Youngstown category 3)
· Rasul v. Bush (US 2004) (Stevens) – habeas rights of non-Americans be held for indeterminate time in Gitmo ( issue is habeas jurisdiction over Gitmo
· How does Steven characterize the writ?   Writ predates the Constitution, and historic purpose of writ is to review the legality of Executive detention (even in war) ( here writ is its strongest
· Milligan and Quirin were both habeas cases

· Has to get around Eisenstrager which held no habeas authority over Germans captured in China and prosecuted in Nanking, incarcerated in Landsberg
· But crucial differences: (1) not nationals of a country at war with the United States, (2) deny that acted against US, (3) have never been afforded access to any tribunal, (4) never charged, (5) held for 2 years on territory over which US exercises exclusive jurisdiction and control
· habeas applications from people detained within “the territorial jurisdiction” of the U.S.
· And at common law, courts exercised habeas both in the sovereign territory of the realm, but also other dominions under the sovereign’s control
· Bush sets up military tribunals (Quirin overrules Milligan on this, but a question of whether Executive can authorize)
· Other cases are working there way through DC Circuit on whether right to a court martial (instead of military commission, denied – need Congressional authorization for military trial, but cannot allow to be excluded from proceedings), whether right to habeas relief to individual (Judge Leon says no, no constitution, statutory, treaty rights), whether Hamdi applies to noncitizens (Green says yes)
· are military commissions constitutional?

· Quirin seems to say yes and for US citizens on US soil as well, if authorized by Congress

· And Congress has reenacted military commission statute in 1950s

· Even many in military criticized Bush’s military commission order though, says should use UCMJ

· (1) for those present in the United States, jettisons all sorts of constitutional protections

· (2) Catchall and Tribe argue that no matter who we apply this to, concentrates power in one branch, Executive seizing adjudicatory function
· Bybee torture method – redefines torture to only serious physical injury or pain to that level or psychological causing “long-term mental harm”
· President to interpret treaty day-to-day “Apart from statements from Executive Branch officials, the rest of a ratification record is of little weight in interpreting a treaty.”

· Even if particular interrogation method violated §2340A, would be unconstitutional if impermissible encroached on the Presdent’s constitutional power to conduct a military campaign( arguing Congress cannot constrain Executive
· Based on Commander-in-Chief and unenumerated Vesting Clause power

· Responses:  No precedent for such broad reading of Executive power, this would be Youngstown III situation
· This exactly the King George III tyranny we rejected with the Constitution ( not a homicide pact either
· Congress can commit suicide by defunding the military

· torture as its own suicide of the principles of the country
· Stone’s review of Free Speech in Wartime:  US overreacts (and later regrets) in wartime, see Lincoln’s suspension of writ, Truman’s loyalty program, Japanese internment, Wilson prosecuting those who opposed WWI ( doubts any of these were actually necessary to win 
· Civil libertarians wrong, though, that a liberty given up during a crisis is gone forever, usually rebound very strongly

· A difference in public hysteria ( when government inflamed (1798, WWI, Cold War) vs. didn’t (Civil War, WWII, Vietnam)
· who really has responsibility? The People, see Learned Hand “Liberty lies in the hearts of men and women; when it dies there, no constitution, no law, no court can save it.”
· Need to instill a culture of civil liberty in the People
· Court’s role? Dispassionate role, have been too deferential in the past (never an instance where judges have overprotected wartime dissent that caused demonstrable harm to national security)
· Posner wrong that should balance equally liberty and security ( fear will take care of security, need to precondition protections for liberty
· 9.11 ( Bush didn’t go after the Muslims, but Ashcroft calls “soft on terrorism” anyone who questions provisions of the PATRIOT Act
Equal Protection and the Rights Discourse

Equal Protection I: Slavery and Reconstruction
· slavery an issue from the start, deliberately kept out of Consitution as a word, but “legitimated” by Art I, Sec. 2 requires apportionment by 3/5ths of all other persons, Art I Sec. 9 prohibits outlawing the slave trade until 1808, and Article IV, Sec. 2, cl. 3 requires states to deliver up escaped slaves and prohibits states from discharging them
· ultimately a compromise, as SC wanted emancipation out-right unconstitutional ( at best issue was left open
· Levinson though argues that refusing to have Constitution leading to Balkanization would not have lead any earlier to its abolition

· State v. Post (N.J.L. 1845) (challenge to legality of slavery in state) - would have made “clear statement” if abolished constitution, “all men are by nature free” is too vague (similar language in Dec. of Ind. and Const. too) – a statement of purpose but not true, all are under some authority or subordination

· This is pretty standard, leave racism to the political process
· In fact Courts more likely to intervene to invalidate political arrangements that limited slavery -- fugitive slave clause in Art. IV, used to invalidate PA statute prohibiting removing any black from state by force for intention of detaining them as slaves, Prigg v. Pennsylvania (US 1842)

· Dred Scott v. Sanford (US 1857) (Taney) Citizens means the “sovereign people” who rule, African Americans slave or emancipated are not citizens, can claim no constitutional rights, a subordinated and inferior class
· Disingenuous argument that bound by this “past” opinion of blacks

· Note this means even free blacks in North lose all citizenry rights!  States can give, but no protection if they venture South
· Missouri Compromise unconstitutional: Congress does not have power to strip a citizen of their property merely because they brought it into a particular territory, this is not due process of law
· Congress has no power to ban slavery in territories [though this doesn’t invalidate state laws banning slavery ( C-Rod not sure why, I think b/c due process clause does not yet apply to states]
· Note Dred Scott is first case since Marbury to strike down a Congressional statute

· A massive disaster (morally and overreaching): 2nd half entirely unnecessary given jurisdictional, use of originalism to reinforce racism, a failed attempt to take slavery “out of politics”
· Prigg v. Pennsylvania (US 1842) PA law unconstitutional, Art. 4, §2 a fundamental protection for slave-owners, South would not have joined Union without it (and self-executing!)
· Fugitive Slave Act of 1793 PREEMPTS, PA law unconstitutional because temporarily withholds property right of slaveowner in order to certify that the fugitive slave in fact owed service to the slave owner (as long as no breach of the peace)
· BUT Clause doesn’t mention states ( so states cannot be forced to enforce it
· Taney concurrence disagrees on last point, says affirmative duty to support owners
· McLean dissenting ( this is lawlessness, every person in free state is presumed to be free!
· Frederick Douglas makes a textualist (not originalist – document written in secrecy, Constitution a document for ages, these men for a generation) argument that Constitution is an anti-slavery document – says should elect people to office who so interpret
· Art 1 §2 is a disability on slave-owning states since persons counted only as 3/5ths (Constitution never forbids A-As to vote)

· Slave trade provision became dead letter 50 years prior, and evidence that thought slavery a doomed system

· Slave insurrection provision gives power to stop insurrections through any means, including abolishing the source of the insurrection (slavery)

· Fugitive slave provision – but really this provision applied to large class of indentured servants (plain language only applies to those “bound to service”, not persons as property)

· Slaveowners know that if it is the will of the American people, no part of Constitution would prohibit such emancipation

Origins and Early Interpretations of the 14th Amendment
· Civil War signifies massive shift in Federal power over states (13th, 14th, 15th amendment)  ( Federal government as protecting individual rights from the states is a massive shift in the Constitutional universe
· Republican Party comes to develop a belief in the essential of humanity of blacks (in some ways as justification for the war) ( entitled to at least basic rights (not Democracts though, see Johnson!)

· 13th Amendment passed (note that it was seen as needed, Congress could not just ban slavery), but South passes Black Codes, Congress responds with Civil Rights Act of 1866 but constitutionality questions from the start so also offer 14th Amendment ( 14th passed, 15th in 1870 (also in that year Civil Rights Act repassed), 1875 sweeping public accommodations protections
· each amendment announces rights and gives Congress power to legislate
· But a lot of disagreement about what “civil rights” meant ( people feared allowing blacks to vote, and wanted segregation to survive

· Talking about “civil” rights (contract, sue, give evidence) ( not really political rights (voting), and definitely not social rights (interracial marriage)
· Color-blind language was rejected, no one thought that all racial classifications were to be illegal
· 14th Amendment, §2 invalidates 3/5ths provisions, but inserts “male” for voters for first time ( splits the feminists from anti-slavery activists
· 14th Amendment , §1

· Cl 1: Dred Scott overruled, everyone born in is a citizen

· Cl 2: privilege and immunities

· Cl 3: Due process (not initially important, now huge)

· Cl 4: equal protection of the laws

· Illegality debate ( both that not passed by a real “Congress” and not 3/4ths of the states
· Bruce Ackerman justification for legitimacy nonetheless: Convention/Congress ( redefining the Radical Republican Congress as a Constitutional moment (in part because of procedural irregularities in passing the 14th Amendment)

· Here Republicans arguing for equal citizenship v. President Johnson’s “powerful defense of more traditional ideals”

· And debates not secret, a huge national dialogue (b/c of mass political parties) that went on for years during ratification

· A Convention/Congress without the South, representing the People (but with far more democratic series of checks than any previous Convention, 1688 or 1787)

· Thesis: by President Johnson struggling so long and hard against change, the ultimate decision by the People to embrace revolutionary reform had vastly increased legitimacy
· Constitional debate was in part regarding seating Southerners in Congress ( 14th Amendment is Republicans platform against Johnson in 1866 election

· Election thus crucial, because if republicans did not retain majority (vis-à-vis Northern Johnsonians and unrecognized Southern representatives), Johnson could just recognize all as the true Congress

· In fact his effort to start center-right party, his speech regarding their platform leads to impeachment proceedings

· Johnsonians see North and South as same (both abolished slavery, and both racist), Republicans say a question of whether loyal to the Union or a traitor, and black Southerners were loyal while many white Southerners were traitors

· Voters have to wrestle with their soul, is racial identity or political identity more fundamental to the American Union? Johnson’s defeat is America’s choice ( legitimates 14th Amendment
· Note that Ackerman’s entire theory assumes that the “People” are the North!!!

· Brest on this process: Congress uses its Article I, §5 power on “qualification of Members” to exclude the South’s representatives, because want more than the 13th Amendment

· To get states to ratify, Congress occupies the states with U.S. military, dissolves Southern legislatures and puts them under authority of military commanders

· Military oversees new elections with required black suffrage, conditions representation in House and Senate on ratifying 14th Amendment, and completion of ratification
· Adopted after 7 states ratify and Congress denies legal effectiveness of NJ and OH’s withdrawal of ratification
· First judicial case is Slaughter-House Cases (US 1873) denies 13th and 14th Amendment attack on LA statute granting a single company right to engage in slaughterhouse business in New Orleans area
· Dispenses quickly with Equal Protection ground: Holds purpose of these amendments is to protect freedom of slave race, not have federal government take over general responsibility for civil rights

· Court does not accept such a radical transformation of federal-state relations (see below for privileges and immunities)
· Court essentially advocated two-tier approach ( expansive reading when racial discrimination at issue, much narrower when not (still relevant today)
· Ex. Strauder v. West Virginia (US 1879) reverses murder conviction when members of ∆s race were excluded by law from jury service
· Problem is that Courts then start to use Slaughter-House Cases to strike down federal efforts to protect slaves
· for instance US v. Reese (US 1875) held that portions of 1870 Enforcement Act on voting rights were unconstitutional because did not specifically limit themselves to race cases (even though this is a race case!)
· Civil Rights Cases (US 1883) are most damaging, invalidates public accommodations section of 1875 Civil Rights Act, state action required, private discrimination cannot be prohibited by 13th and 14th Amendment, and only state law can prevent individuals from acting to interfere with enjoyment of rights 

· Whereas 13th Amendment is an absolute prohibition, not just a restriction on states
· But while finds that can also prohibit “all badges and incidents of slavery”, refusing to serve A-As doesn’t count, too expansive

· Court does uphold when federal rights implicated, like Ex Parte Yarborough (US 1884) prosecution for violence against blacks voting in congressional elections

· The Slaughter-House Cases (US 1873) (emasculates the privileges or immunities clause) (issue is slaughterhouse regulation, suit to invalidate monopoly) but citizenship of US is different than citizenship of state, Amendment applies “privileges and immunities” only as citizens of the US
· Textual argument, says cl.1 applies to both citizenship, but cl.2 only says US

· Federalism is real concern:  Not creating expansive new civil rights ( will only apply to “fundamental” privileges and immunities such as freedom to acquire and possess property, pursue happiness (State creates these rights too, just must be equally treated)
· Privileges of US ( really just seeking protection of Federal government, sharing in its office, writ of habeas corpuse
· Field dissent: defining 14th Amendment into a nullity, Supremacy Clause already controls state legislation as to Federal rights
· Bradley dissent: makes a “rights of Englishmen” argument ( which include rights of personal security, liberty, and private property which cannot be abridged
· Case in fact does make the Privileges and Immunities Clause a “practical nullity”, despite clear intent of the Framers
· Yes, different reading would radically change the relations of State and Federal government ( THAT WAS THE POINT
· That being said, Black dissent in Adams v. California (US 1947) that this clause should be read to incorporate entire Bill of Rights (based on sponsors language to this effect) ( but this view widely rejected, Congress would never have gone this far
· Court did flirt with in Sanes v. Roe, arguing “right of travel” was a privilege of US citizenship (to strike down CA law banning welfare payments for first year residents)
· Thus Due Process Clause and Equal Protection must now do all the work

· Strauder v. West Virginia (US 1880) (state law banning blacks from jury pool is unconstitutional) - State is denied power to withhold from them the equal protection of the laws
· WV’s statute singles out blacks, practically brands them inferior under the law ( against jurors and ∆s
· BUT only race is covered

· This is first equal protection case

· Strauder has at least 5 different theories of equal protection, each of which takes on life of its own
· (1) unfriendly legislation - designed to ensure all civil rights enjoyed by whites are enjoyed by former slaves ( a protection from certain jealousies manifested in legislation (paternalism: raise one race, people cannot be trusted to do this)

· (2) color-blind theory – that law same for all

· does this subsume category (1), but is much more formal theory, less concerned with intent¸ more with form
· and special preferences to minorities can not be held up (unlike (1), no affirmative action on this theory)
· (3) anti-subordination theory - prevent returning to an infere civil status

· don’t care about distinctions between blacks and whites, care more about putting one race as inferior to another

· (4) prevent stigmatization – is this different from unfriendly or subordinating legislation? Yes, could be stigma even if helping

· essentially another argument against affirmative action

· or preventing blacks be on jury, even for a white ∆ (because saying not his peer) or Freedman’s Bureau

· argument could again be any distinction is a stigma

· all are questions of perception

· (5) preventing perpetuating social attitudes – against laws that promote racial hatred by promoting superiority of white race (stigma more on social level, as opposed to 4’s more personal stigma)
Incorporation
· Barron v. Baltimore (US 1833) had held that first 8 Amendments did not apply to the states (instead limitations on the government that was created by the Constitution says Marshall) and Slaughter House Cases closed off the privileges and immunity option ( so incorporation through the “due process” clause
· Before 14th Amendment, due process was conceptualized as same thing as “by law of the land” in Magna Carta ( incorporates the setteled usages and modes of proceeding by common law and statute law of England before emigration, Murray v. Hoboken (1856)
· so constrained by history, but Court gets power to sift through it!!!
· Twining v. NJ (US 1908) – (fundamental theory of incorporation) Court rejects that instructing jury in state court prosecution that can take negative inference from  failing to testify against self
· Due process applies, not first 8 amendments
· Question for due process is whether freedom from self-incrimination “is a fundamental principle of liberty and justice which inheres in the very idea of free government and is the inalienable right of a citizen of such a government”
· And 5th Amendment no in Magna Carta, only 4 of 13 original state constitutions had it
· Palko v. Connecticut (US 1937) (Cardozo) – constitutionality of a state statute that permitted the state to appeal criminal cases

· Double Jeopardy not part of the fundamental due process rights
· But notes that free speech, press, assembly, and religion and right to counsel have been incorporated
· Must be “of the very essence of a scheme of ordered liberty”

· Adamson v. California (US 1947) another case holding that self-incrimination is not incorporated, reaffirms Twining
· Black/Douglas dissent arguing for total incorporation: because this “natural law” theory of Constitution degrades constitutional safeguards of the Bill of Rights

· His reading of history was that chief object of 14th Amendment was to incorporate the entire Bill of Rights, make applicable to states, purpose to overturn Barron
· Frankfurter concurrence disagrees: If Bill of Rights to apply to states, then the 14th Amendment would say, just saying “due process” does not even remotely say this by implication

· My take on this: Bill of Rights has come to be like basic documents like Magna Charta (it has come to become the definition of what is “fundamental” but there is some circular logic here)
· Duncan v. Lousiana (US 1968) details move from fundamental fairness to “selective incorporation”
· Case held 6th Amendment right to jury trial applicable to states via the 14th Amendment
· Notes that incorporated have included right compensation for property (1897), First Amendment (1927), search and seizure (Mapp, 1961), self incrimination (overruling Twining and adamson, case was Alloy 1964), counsel (Gideon, 1963), speedy trial, confronation

· Acknowledges that the “incorporation debate” has changed in recent cases, not Palko’s could-a-theoretical-state-be-free-without . . . ., instead look to real states with real processes, what is fundamental to the “Anglo-American regime of ordered liberty”

· This case shows the difference, could theoretically come up with a system without juries, but no American state has ever done it ( fundamental to the American scheme of justice
· Right to bear arms and 3rd amendment, grand jury, 7th amendment right to jury trial in civil things are the only things not incorporated

· Settle in 1960’s that rights apply in same way to Federal government and states, though does substantively change rights (ex. states used to be able to establish a church)
14th Amendment and Problem of State Action
· The Civil Rights Cases (US 1883) striking down the public accommodations section of the Civil Rights Act

· 14th Amendment is prohibitory on the states, not individuals invading on individual rights
· private wrongs if not sanctioned by the State or done under state authority can be vindicated by the laws of the State (yeah, good luck with that)

· BUT state acquiescence of sanctions could be infringement of a right (pure omission might be enough) ( Congress can act if State has so defaulted
· 13th Amendment argument rejected, “badge of slavery” defined this way would be too expansive, make it meaningless 
· Harlan is sole dissent: 14th Amendment is not just prohibitory, it also affirmatively states that all are U.S. citizens ( Must End Discrimination
· this decision will result in a continued “practical subjection to another class” never intended by 13th and 14th amendments
· some argument that inaction would still be actionable by Federal government as ‘state action”, though US v. Morrison really jettisons this argument (cannot step in if state fails to act to protect women)
· Of course private discriminators who are not subject to Constitution can still be subject to civil rights statute

· Shelley v. Kraemer (US 1948) (restrictive covenants on land are unconstitutional)

· No question that Framers intended 14th Amendment to cover property ownership
· But what about these private agreements? but here judicial enforcement was a state action, same as exclusion by judicial official of blacks from jury service in Strauder
· no argument to say that will also enforce restrictive covenants on whites because (1) no one can ever find record of one, and (2) “equal protection of the laws is not achieved through indiscriminate imposition of inequalities”
· Basically though Shelly is blurring the lines on state action, will do this compromise in order to get at a particular kind of discrimination
· Vinson later dissents in Barrows v. Jackson (US 1953), argues that white land owner can be sued for selling to blacks (just a suit between whites, no effect on innocent 3rd parties) ( [another example of a failure of formalism]
· Evans v. Newton (US 1966) 1911 Senator Bacon’s will devised to Macon Georgia land for a park for white people only, Court strikes this racial segregation down even when park run by a private trustee because had been integral park of City of Macon’s activities (though says purely private school for one race would be ok)
· Modern applications – state/private distinction still applies
· (1) law discriminating keeping blacks off buses

· (2) state pattern of discrimination (like state college keeping blacks out)

· state can regulate employment, contract, etc. ( just not constitutionally required

· (3) some private discrimination cannot be reached at all ( rights of freedom of association and right of privacy (protected even if discriminatory

· Hurley (state regulation cannot mandate that integrate St. Patrick’s Day parade with gay marchers), Boy Scouts (same)
· How would you cabin a doctrine allowing omissions to count as state action?  Welfare problem, Deshaney v. Winnebago County Department of Social Services
· Possible limitations: liability for omission when state in custodial relationship (prison)

· In Deshaney opinion, Rehnquist finds no constitutional right of action (because of the act/omission distinction)
Equal Protection II: From Plessy to Brown
· Context of Plessy:

· Woodward’s view:  perhaps virulent racism already there, but now a lessening in the forms of restraint (the end of influence of Northern liberalism, decline of the Southern aristocracy, decline of Southern radicalism)

· New revisionist literature argues that the new racism was not deeply ingrained, more up in the air on who poor whites would associate with (rich whites or blacks)

· So end of Reconstruction, the emergence of white supremacy, and a Court unwilling to enforce statutes to protect freed slaves ( create a caste system
· Plessy v. Ferguson (US 1896) (Brown) (separate but equal) 
· 14th Amendment intended to create equality of the races before the law (civil/political), but not social equality, erase distinctions, or allow commingling that one race didn’t want
· state action here is constitutional if reasonable, segregation a reasonable reflection of established social custom
· separateness does not necessarily imply inferiority, segregation is constitutionally acceptable as long as reasonable exercise of police power
· not a badge of inferiority “If this be so, it is not by reason of anything found in the act, but solely because the colored race chooses to put that construction upon it.” [ahhhhhhhhhhhhhhhhhhhhhhh!!!!!!!!!!!!!!!!]

· Harlan dissent: law must be color-blind
· this will be just as pernicious as Dred Scott, will lead to more race hate, not less because of this badge of inferiority

· Believes that the law will entrench and shape racist views (rejecting neutrality argument) ( law has expressive functions
· Note that Plessy never actually requires that separate facilities be equal
· And as purely textual matter or originalism, Plessy is a plausible reading – amendment only talks about equal, not separate
· Of course, totally ignoring the role of law to create/reinforce social custom

· Why is Brown retreating to such a formalistic and ridiculous argument?  Because believes that the law will not change prejudice
· Cummings v. Board of Education (US 1899) rejected an equality challenge, granted substantial discretion to local officials to fund at entirely unequal levels

· BUT McCabe v. Atchison, Topeka & Santa Fe Railway (US 1914) – held that railroad had to also provide sleeping cars for black if provided whites-only cars
· Buchanan v. Warley (US 1917) held unconstitutional a law that allowed blacks and whites to only buy houses in their race-predominated area, said this went beyond separate but equal to actually deny a right to property (note the П here was white, trying to specifically enforce a sale to a black)
Road to Brown – NAACP strategy
· Start off by trying to get equal facilities, putting teeth into separate but equal
· Gaines v. Canada (US 1938) – University of Missouri required separate educational facilities, but provided no black law school (only provided for arranging attendance out of state and would pay reasonable tuition) Court strikes this down as equal treatment
· Because blacks forced to attend law school out of state

· Equal protection is an individual right, even if one black wants to attend law school in state, state must provide resources

· Much like McCabe, even if far fewer blacks interested

· The big change in this case is that Supreme Court is giving no deference to determinations of equality made by the state, answering that question de novo
· But not just this legal reasoning, also the defeat of the racist Germany in WWII, the move of A-As to Northern cities, Cold War criticism of racism, Reggie Jackson
· NAACP thus changes strategy, tests “separate inherently not equal”, in part because equalization strategy requires litigating every institution and determining what is “equal” (aka what if black institution had weaker math, but stronger English)
· Sweatt v. Painter (US 1950) here Court ordered black student to be admitted to a white school (UT Law School) first court-ordered integration
· The black school was demonstrably not equal, by size of library and # of full-time faculty

· BUT does not rely on this alone, notes the intangible factors of alumni networks, prestige of institution, plus cannot learn along with everyone else who will be admitted to the Bar

· McLaurin v. Oklahoma State Regents (US 1950) – decided same day, ∆ had been admitted under threat of litigation, but made to sit at separate desk and library table, held unconstitutional because denied right to interact with other students ( internal segregation violates equal protection as well
Brown
· Brown v. Board of Education of Topeka (Brown I) (US 1954) – finds original intent inconclusive, but regardless cannot turn the clock back, must consider public education in the present day, when education is probably most important function of state and local government, must be provided equally
· even if equal resources, Sweatt recongnized that the intangibles of the school are anything but equal

· (1) stigma - makes A-As feel inferior, particularly since done under the sanction of law, Plessy formalism simply wrong here)
· different conception of public/private ( education has training ground for citizenship

· (2) black students cut off from real opportunity, segregation retards educational development in ways other than stigma
· “We conclude that in the field of public education the doctrine of ‘separate but equal’ has no place.  Separate educational facilities are inherently unequal.”
· No originalism here, 13 Northern states in 1868 denied all public education to blacks or separate facilities, Reconstruction Congress permitted DC schools to segregate
· Bollings v. Sharpe (US 1954) decided same day held segregation in DC schools unconstitutional (even though 14th Amendment does not apply to District), on a due process ground (5th Amendment) and basically because it was unthinkable that Federal government could still do it but states could not

· Try to get an originalist to justify that 5th Amendment reading!

· The Rationales:
· (1) importance of education – undermined by fact that Court went on to desegregate everything from beaches to golf courses

· (2) stigma – much stronger, also goes to Bolling “is not reasonably related to any proper governmental objection

· (3) segregation retarding educational development of A-As – debate is still out on this 
· (4) Thomas argues stigma is not grounds for constitutional argument, classification itself was unconstitutional ( the state action says blacks inferior
· Bell argues that it was a mistake to equate integration with effective education black children, what if Court had ordered immediate equalization of resources but gradual integration?
· Black: Brown rightly rejects originalism (inapplicable to 20th century, and certainly purpose wasn’t to create more racism) simple fact is that 14th Amendment demands equality and segregation is inequality 
· 14th Amendment took away the “freedom” of whites to have racist laws, blacks are citizens that will just have to associate with in the name of equality

· Dworkin says that equal protection creates “concept of quality” that remains the same, but what the conception of equality is changes [this not originalism either]

· Klarman: what are real effects of Brown when this case’s direct effects were token at best, 0.026% of NC black schoolchildren go to desegregated schools in 1961, 7 years after Brown
· what really happened (1) desegregation would happen anyways for political and social reasons, (2) Brown didn’t desegregate but crystallized Southern white resistance, and this violent resistance was shown to the rest of country through TV, causing counter reaction of 1964 Civil rights act
· what made it right for this time?  WWII (black migration and participation, revulsion against Nazi race theories), Cold War (race relations become an international issue), politics change (Dems compete for black votes in North, can write off the South), increased economic integration (in country, and in South), increased dependence of South on federal monies
· Southern businessmen play crucial role in desegregation because all the race violence bad for investment and business
· Southern racial norms were changing internally too, no longer the same rural driven economy that “required” a subjugated race
· Bus strikes work because blacks have economic power
· Also demographic shifts, blacks become lesser percentage of population in South, which actually helps because the worst white supremacists were in places where fear was greatest because blacks were majority
· Brown v. Board of Education of Topeka (Brown II) (US 1955) (remedy) - “All deliberate speed”, burden on the ∆s to show good faith compliance, but ultimately local evaluation of District Courts, use of equity powers
· Brown II’s “all deliberate speed” has been roundly criticized, anything but immediate compliance encourages white resistance says Black

· Others say any head-on immediate challenge would have made Little Rock look like a picnic

· Brown response in South: massive resistance
· Southern rhetoric, violence, closing of public schools, placement by supposedly nonracial criteria and “freedom of choice” plans
· Ten years after Brown, only 2.3% of black children attending integrated schools
· Supreme Court is silent during all of this, except for knocking down outright defiance in Cooper v. Aaron (US 1958) – after Little Rock, District Court invalidated because of fear of extreme public hostility caused, Appellate Court reverses and unanimous Supreme Court agrees, will not succumb to mob violence

· By early 1960s, Court jettisons “all deliberate speed”, starts to require immediate integration
· Mostly because of extralegal activities of MLK and others radically change the politics

· And 1964 Civil Rights Act has Title VI allowing for Federal government to pull funding out of anything that was racially discriminatory

· This created overall guidelines, courts needn’t decide every district case-by-case

· Now the effects of desegregation are dramatic, from 2.3 to 12.5%

· Griffin (US 1964) cannot shut down schools to avoid desegregation

· Lastly, Green v. County School Board (US 1968) invalidates “freedom of choice” plan

· Will not look to process, “freedom of choice” only satisfies constitutional obligation if results in a unitary school system
· Swann v. Charlotte-Mecklenburg Board of Education (US 1971) approves of busing to create unitary school system, achieve desired racial ratios
· But such judicially ordered assignment of students is only legitimate if there has been a constitutional violation
· Court says that only de jure desegregation is unconstitutional

· BUT if de jure segregation in the past, then de facto desegregation will be seen as  result of the old law
· Swann was that last entirely Southern discrimination case

· and since Swann says concerned with result-oriented remedies, then clearly this logic is no longer confined to below the Mason-Dixon line (but with expansion to North and West, “the collapse of political support was inevitable”)
· Keyes v. School District No. 1, Denver Colo. (US 1973) (Brennan) first case on segregation in a Northern city that had never mandated segregation by statute
· Court finds that through use of gerrymandered school zones, for 10 years the school system had deliberately segregated schools

· Пs have burden of showing intentional state action, but once do this for substantial portion of system, Пs do not bear burden of showing segregation for each school within system
· and proof of intentionally segregation even in isolated schools shifts burden to ∆s to prove other segregated schools were not intentional
· Powell concurring/dissenting: evil is just as great in Denver as in Atlanta, the de jure/de facto distinction is more legalism than reality

· Equal Protection Clause does not require extensive busing for maximum integration, though busing within discretion is ok

· Rehnquist dissenting: Equal Protection now being expanded to wherever a “taint” is found

· Politics change, Nixon opposed busing and his DOJ intervenes on the behalf of a Southern municipalty to ask for more time (Supreme court emphatically rejects)

· Congress also tried to limit the use of busing in 1972 after Swan, courts interpreted to limit remedies only in cases of de facto desegregation
· White flight

· Milliken v. Bradley (US 1974) (Milliken I) states federal courts lack power to impose interdistrict remedies without an interdistict violation or interdistrict effects
· Milliken II (US 1977) affirms District Court’s remedy that rejected just a plan to make all schools 70% black, instead required education, counseling, and career guidance

· Court upheld requiring State to expend funds to make right to the victims of unconstitutional conduct
· Missouri v. Jenkins (US 1990) (Jenkins I) (White) (5-4) held District Court exceeded its power by ordering a 100 percent increase in property taxes to fund newly required magnet schools to attract whites ( could order local government to raise taxes, cannot do it itself

· Jenkins II (US 1995) (Rehnquist) (5-4) – District Court’s remedial power does not extend to mandating salary increases to attract interdistrict white students
· Interdistrict goal is beyond scope of the intradistrict violation

· Thomas concurrence: courts are too willing to assume anything predominately black is inferior
· Outside educational context remediation (for school segregation) is not required says Washington v. Davis (US 1976) (will not require separate police test for blacks because of past suffering under segregation), and may not even be permitted, City of Richmond v. J.A. Croson Co. (US 1989) (rejecting race quotas in contracting by City)

· Scholarly criticism:  Rosenburg argues that by pinning equality only to integration, many poor blacks are still in substandard educational settings that are no longer “unequal” simply because integrated

· And while legally mandated segregation is gone, actual segregation remains (2/3rds of blacks go to predominantly minority schools in 1999), getting more segregated since 1988, most intense in the Northern cities

· Not a lot of studies proving that blacks have been demonstrably helped by integration, gap is large and growing on educational achievement

Equal Protection III: Strict Scrutiny and Race
· three-tiered scrutiny review

· (1) most legislation is subject to rational basis review – even if treats different groups differently, statute must just have reasonable relation to a legitimate state interest
· (2) intermediate scrutiny (developed in 1970s) – least defined in doctrine, requires statute to be substantially related to an important state interest
· and inbetween 1 and 2 have “rational basis with teeth”

· (3) strict scrutiny – certain forms are subject to strict structiny of what statute accomplishes – is statute narrowly tailored to serve a compelling state interest
Rational Basis Review
· Court has not been entirely clear on rational basis test

· Guano – requires that all similarly situated people in same way (strong rational basis)

· Dukes – classification OK as long as “rationally related to legitimate state interest”, this is test that has survivied

· McGowan – any rational basis at all is allowed
· New York City Transit Authority v. Beazer (US 1979) (methadone case) – Court upholds methadone requirement on rational basis review, not “unpopular trait or affiliation”

· White dissent: not rational, overbroad as many of these people are employable (over and underinclusive)
· Overinclusive, underinclusive ( The larger point is who makes this determination legislature, administration or judiciary 
· Clearly equality principle must be modified to provide for different treatment only for relevant differences in people
· But note that this can impose extreme costs on a small group (by denying them something) when a fairer distribution might be spread over larger group (even if this is less efficient)

· Note relevance requirement also requires that some purposes be off limits (like providing more jobs for men by banning women)

· Village of Willowbrook v. Olech (US 2000) (“class of one” cases, village and accused vindictive easement) ( Court holds this is a valid claim, this “class of one” treated differently for no rational basis
· Breyer concurs, but worries we are treating everything as a constitutional violation
· Means/Ends Nexus – Problem is virtually trait will be overinclusive or underinclusive
· Some underinclusion allowed to attack part of a problem:  Railway Express Agency v. New York (US 1949) – NY regulation bans “advertising vehicles” BUT permits allows business notices on trucks used for other deliveries of the business ( underinclusivenss not really an equal protection problem
· Regulation upheld, can eliminate this kind of traffic distraction without eliminating all traffic distractions (like Times Square)

· Ditto Williamson v. Lee Optical (US 1955) (similar, this not invidious discrimination)
· But clearly there must be some legitimate …
· Beezer notes that pure prejudice is not a legitimate government interest
· City of Cleburne Living Center (US 1985) (White) affirm equal protection violation for zoning statute which banned group home for the mentally retarded
· Refuses to give suspect class status, BUT this is pure irrational fear or the retarded ( allow hospitals here and kids have mentally retarded at school, so 2 justifications are clearly specious, no other rational reason given
· Rational Basis with Teeth:  Really Cleburne is a form of heightened scrutiny, won’t manufacture a rational basis for some Пs

· Also Moreno (protecting hippies from being denied food stamps) and Romer v. Evans (invalidate CO Constitution amendment that prohibited anti-discrimination statutes that protects gays)
· A sign that law is changing in the area

· Sunstein on Interest Groups: Sees Equal Protection imposing a Madisonian conception of politics: the republican ideal of subordinating private interests to conception of general good (aka not a pluralistic conception, where common good served by bargaining from preset interests)
· rationality means that regulatory measures must respond something to else other than political pressure
· A similar conception of fear of a decision made purely because of raw power of those asking for governmental assistance
· But Court to be highly deferential in accepting legislatures reasons (otherwise Lochner)
· BUT does create an analytic framework, legislatures must justify what they are doing
Strict Scrutiny
· strict scrutiny: (1) are the ends legitimate: compelling state interests are only justified; (2) means must fit: and only if narrowly tailored
· ends scrutiny sometimes used to smoke out discriminatory/pernicious motive

· general rule is that race and national origin are suspect classes, statutes subject to strict scrutiny ( require compelling state interest and narrowly tailored
· ironically 2-prong test first articulated in Korematsu v. US (US 1944)

· ( says this conviction is in furtherance of a compelling state interest (and essentially ignores that not even remotely narrowly tailored, over and underinclusive)

· Jackson dissent: should not distort Constitution, should acknowledge that acting politically
· Rationales for strict scrutiny for racial classifications
· (1) history!!!! Many [including me] thinks this is complete answer

· history makes likelihood of racism higher

· with history, pure symbolism and stigma of racial distinctions is already a problem (even if not a racist country still)

· a principle of race-based equality based in a new morality

· (2) racial classifications usually irrational (typically rooted in unconscious racism at the least)
· but this would apply for other classifications, sexual orientation, methadone users

· (3) morality – sure, but doesn’t really answer the question

· (4) anti-caste theory – isn’t this just restating history argument?

· (5) immutability – doesn’t limit to history, and other groups could be granted strict scrutiny [me: but doesn’t make sense out of context of history]
· (6) process theory - Famous footnote 4 in Carlone Products, argues for strict scrutiny because “prejudice against discrete and insular minorities may be a special condition, which tends seriously to curtail the operation of those political processes ordinarily to be relied upon to protect minorities”
· heightened scrutiny for (1) violating constitution, (2) when political processes are blocked, (3) laws that harm groups who have been excluded from process because discrete and insular
· discrete – groups that are easily identifiable (race and religion mentioned) ( in contrast to sexual orientation

· insular – a cohesive group (a formed community of interaction) ( the difference between Native Americans and women (who are as diffuse as you can get)

· Ely, need protections for those who are pariahs, no one will want in their coalition
· Ackerman disagrees ( some discrete and insular minorities are quite powerful interest groups, and blacks are a heavily courted electorate ( but acknowledges this was Court charting new role for itself after Lochner-era review collapses
· Argues that immutuable characteristics makes a stronger interest group, because no option to exit

· Plus insular and discrete have less communication costs, fewer freeriders (social sanctions easier to apply)

· Ackerman arguing that there is no neutral theory for deciding who gets extra scrutiny, ultimately a value judgment from history and the morality that has emerged from that history
· Absolute prohibitions on race classifications? Palmore v. Sidoti (US 1984) unanimously held in custody dispute that race bias the child might face by being placed with mom with an A-A stepfather was an impermissible consideration
· But allowed with checkpoints in US v. Martinez-Fuerte (US 1976)
· Others would be upheld, say sickle-cell testing (no one would challenge such a policy though)
Discriminatory Intent v. Discriminatory Effects
· Discriminatory intent w/o discriminatory effect (b/c applies evenly):  Loving v. Virginia (US 1967) interracial marriage bans are unconstitutional

· rigid scrutiny ( and only patently legitimate overriding purpose independent of racial discrimination ( restricting citizens purely on account of race
· Palmer v. Thompson (US 1971) seems to go other way, can close pool where clearly discriminatory intent, because no discriminatory effect
· Washington v. Davis (US 1976) (DC police verbal/reading comprehension test, no intent is claimed, just discriminatory impact) have not held that equal protection under 14th Amendment is violated solely by disparate impact with no proof of discriminatory intent
· this doesn’t mean that racial discrimination must be express, or that disparate impact is wholly irrelevant
· can use disparate impact to prove implicit discriminatory intent, just cannot invalidate on disparate impact alone

· simply untenable that Constitution wouldn’t allow Federal government to test for the communicative competency of the people it hires

· Stevens concurs: discriminatory purpose is required, but what must be shown to make out a prima facie case will vary based on evidentiary considerations ( aka the line between discriminatory intent and disparate impact is not as bright as we pretend it to be

· so after Davis, strict scrutiny if explicitly draws racial lines or motivated by a racial purpose, if classification is non-race-specific than rational basis review despite disproportionate impact
· Ely says this result because unwilling to constitutionally mandate affirmative action, unwilling to make race a factor of every state decision

· The real problem with Davis:  Perry argues that the disproportionate impact is not by chance, happened precisely because of the history of disadvantaging blacks

· Alexander disagrees, just because the morally bad drunk driver ruined the hands of the neurosurgeon doesn’t mean the neurosurgeon may still practice because it wasn’t his fault
· An alternative option? the Batson method ( show disparate impact shifts burden to the government to come up with a race-neutral rationale (to disprove discriminatory intent) ( but this not the direction the court has gone

· Yick Wo v. Hopkins (US 1886) (Chinese laundry, statutes on laundry only applied to Chinese) – whatever intent of statute when passed, discriminatory enforcement will invalidate on equal protection grounds
· no other rationale left but discriminatory intent
· Statutes with discriminatory purpose? – invalid, even in Hunter v. Underwood (US 1985) where law barring vote by those convicted of moral turpitude was passed in 1901 and aimed at blacks, but this case not until 1985

· Ditto Gomillion (borders of Tuskgee), discriminatory purpose alone enough to invalidate

· BUT see Palmer v. Thompson (US 1971) which in 5-4 decision held racially motivated closing of a public pool which was ordered to be integrated was not a violation of equal protection

· Here said don’t look to motivation, to hard to determine, said Gomillion was really based on actual effect, not merely intent

· Finding discriminatory purpose? Working out Davis … 
· Personnel Administrator of Massachusetts v. Feeney (US 1977) here purpose of law giving veterans an advantage was not to disadvantage women

· because did not act “because of” gender, instead “in spite of”

· Village of Arlington Heights v. Metropolitan Housing Development Corp. (US 1977) Claim was that denial of rezoning for low- and moderate-income housing was racially discriminatory 

· Powell: only when impact is dramatic will disparate impact alone be determinative (like Gomillion and Yick Wo) - Departures from procedure may also be indicative of improper purposes
· McCleskey v. Kemp (US 1987) (Powell) reject use of Baldus Study because ∆ has to prove that decisionmakers in his case acted with a discriminatory purpose
· Particularly with criminal justice system, discretion (the power to lenient) is central to the justice system
· Study proves too much, would dismantle entire criminal justice system (race and gender)
· Brennan dissenting: corrosive injustice, discretion is not an end in and of itself
· Segal reading ( critique of intent test, she argues this permits legislators to change the form, but not the substance, of their discrimination
· Davis intent requirement shows move from preventing subordination to mandating color-blindness
Affirmative Action
· original intent of 14th Amendment was to protect the slaves ( race consciousness, not race blindness (lots of subsidies to freed slavery)

· and process theory would accept, process must be “clean” if benefiting minorities

· but Thomas argues that affirmative action does more harm than good, racial paternalism
· Regents of the University of California v. Bakke (US 1978) – system at issue here was quotas, 16 of 100 seats reserved for minorities

· 4 (Brennan, White, Marshall, and Blackmun) – would have upheld using intermediate scrutiny
· 4 (Burger, Stewart, Rehnquist, and Stevens) – thought program violated Title VI of the 1964 Civil Rights Act and therefore would not have reached its constitutionality

· Powell (for 1, but the majority): all racial categories suspect, should be subject to the same heightened scrutiny, votes to strike down policy, BUT would not ban all affirmative action (as narrowest opinion, is controlling)
· (1) benign racial categories are subject to strict scrutiny

· (2) acceptable compelling ends: (1) remedying effects of specific, individualized past discrimination; (2) diversity rationale (citing Sweatt, law school integration)
· (3) must be narrowly tailored – no quotas, but can use Harvard “plus” factor
· This system not justified because no history of discrimination

· BUT would allow race to be a “plus” factor

· Quotas?  Is eliminating form over substance, would it be more transparent to allow (or do they contribute to racial stigma?)

· Fullilove v. Klutznick (US 1980) – here 10% of contracts must go to minority business enterprise (MBEs)

· Again no opinion attracts a majority

· White, Powell, Burger: this program constitutional, but this is the outer limit of Congress’s authority (under §5 authority)
· Powell: stringent scrutiny, but here serve compelling governmental interest of rectifying past discrimination by Congress

· Marshall, Brennan and Blackmun concur: again advocate intermediate scrutiny

· Rehnquist and Stewart dissent: this is acting to detriment a person because of racism

· Strict scrutiny confirmed as test for affirmative action: City of Richmond v. J.A. Croson Co. (US 1989) (O’Connor) (state trying to implement a set-aside program similar to Fullilove) 
· States don’t have §5 power, states just prohibited in §1

· Searching inquiry is required to ensure that racial classifications are in fact “benign” or “remedial” ( because of stigma
· R: These classifications may promote notions of racial inferiority and hostility unless strictly reserved for remedial settings

· Race should not always be central to policy decisions

· Here no real evidence of discrimination by the City or State ( w/o impossible to determine whether program is narrowly tailored
· Quota cannot be narrowly tailored [doesn’t say this explicitly, but this is implication]
· Scalia concurrence: agrees strongly that strict scrutiny, but disagrees that affirmative action program could be used to ameliorate demonstrated past discrimination
· Marshall dissent: past discrimination? this is former capital of the Confederacy – evidence that shut out of the market
· Two compelling interests: (1) rectifying past discrimination, (2) not perpetuating racial discrimination (current private institutions a result of public discrimination in past)

· Adopting strict scrutiny is an unwelcome development

· A profound difference between racist actions and actions to remedy prior racism
· §1 and §5 of 14th amendment did not disempower States to remedy past discrimination!!!
· Adarand Constructors, Inc. v. Pena (US 1995) (O’Connor) (constitutionality of Federal financial incentives to general contactors who use minority contractors)
· Notes that Metro Broadcasting had dablled with intermediate scrutiny for federal racial preferences
· racial classifications always subject to strict scrutiny, whether by federal, state, or local ( Metro Broadcasting overruled
· but reject that strict scrutiny is strict in theory but fatal in fact (remand under this standard)
· Scalia dissent: same as before, government cannot have compelling interest in discriminating to make-up for past discrimination
· Thomas concur: racial determinations are always destructive, racial paternalism
· Stevens dissenting: this is a misguided view of “consistency” ( there is a difference between majority oppressing minority and a majority providing a benefit to the minority nonwithstanding incidental burden on some in majority

· Croson seems to say that remedying past discrimination is only compelling justification (Scalia would say remedies only to individuals discriminated against, Adarand though really allows for groups suffering past discrimination)
· Counteraguments to strict scrutiny
· Original intent – original reason for 14th Amendment was to expand Congress’ power to enact 19th century equivalent of affirmative action

· Race conscientious - Alenikoff says white racism made skin color matter, cannot claim color blindness now as this racism continues

· Gotanda agrees, to be “racially color-blind” is to ignore what one already noticed
· Also color blind assumes like-situated, which is demonstrably not true

· History: should there be a lower standard of review for whites since historically have not suffered from racism

· Political Process: whites have adequate political power, shouldn’t be too worried if whites disadvantage themselves (Ely’s argument)
· American Indians as special case? Stevens in Rice v. Cayetano dissent (US 2000), long history of a special relationship of federal government of these once sovereign people

· Can race-neutral be affirmative action?  If a university gives a plus factor to other forms of disadvantage (disability, poverty), but not the disadvantage of societal discrimination, isn’t this discrimination based on race?
· Empirical results of affirmative action?

· Krieger’s study finds that competence of women and minorities is underestimated merely because of presence of affirmative action program (using identical files) ( affirmative action reinforces stereotypes (but says nothing adequate to replace system)
· Grutter v. Bollinger (US 2003) (O’Connor) (law school case, race as plus factor with individualized attention, upheld) - Endorse Powell’s view in Bakke that diversity is a compelling state interest that can justify the use of race in university admissions
· Diversity opens doors to leadership to everyone ( legitimacy to school, but also government (Court conceptualizing diversity as a means, not end)
· Though still strict scrutiny (but with deference for educator’s decisions!)
· Diversity not premised on minority’s always bringing a certain and single “viewpoint”, point is to erase those stereotypes
· Narrow tailoring requires that just be a “plus”, cannot insulate these applicants from comparison with other candidates ( no quotas, “plus factor” cannot be determinative
· [Mike L.’s point: wouldn’t a quota technically be the most narrowly tailored means? Shows doctrinal flaw]

· But does not require exhausting every conceivable race-neutral alternative (don’t have to sacrifice other educational values)
· BUT time-limited, believes in 25 years these programs will no longer be necessary
· Ginsburg concurs: no firm deadlines
· Rehnquist dissent: unprecedented deference in this “strict scrutiny” application ( this is race-based planning being obscured as “plus factor”
· Kennedy dissent: this is not rigorous strict scrutiny review ( critical mass is clearly a delusion, race is an automatic factor that is indistinguishable from quotas (and limiting to 25 years is admitting to this)
· Scalia concurring/dissenting: Constitution prohibits government discrimination period
· What about institutions who justify based on diversity, then sponsor minority-only housing?

· Thomas concurring/dissenting: Frederick Douglas: don’t want benevolence, want justice

· Not a compelling interest to operate an elite public law school, lower standards if so concerned about racial makeup
· Studies don’t explain why law school cannot train minority students to perform at the same level ( more concerned with appearances than education
· “The majority of blacks are admitted to the Law School because of discrimination, and because of this policy all are tarred as undeserving.”
· Gratz v. Bollinger (US 2003) invalidated points program/flagged applicants at University of Michigan
· Rehnquist opinion for the Court: this policy does not provide individualized consideration ( 20 points given makes race determinative for virtually every minimally qualified applicant
· Souter dissent: just being transparent, doing the same thing

· Randall Kennedy on affirmative action: Harm to blacks? By exacerbating racial resentments? ( but this happened with every effort to undo racial subordination

· Affirmative action  does cause stigma ( but mostly this is a just a cover for preexisting racism ( regardless, outweighed by the positive
· No real evidence that this is hurting black morale ( this is pretty modest compensation all things considered, and skeptical of claims of meritocracy
· Color-blindness theory is stripped of all historical context, like “separate but equal” sounds good, but really a mask for racial subjugation
· Shape of the River study ( stigma rationale is empirically false, better education experiences and happier lives for those who benefit from affirmative action

· Strict scrutiny is based on anti-classification (color-blind) theory (something most people don’t accept for gender, no requirement of gender-blind rules generally [though Virginia])
Equal Protection IV: Extending Paradigm to Other Classifications
Gender
· before the 1970s, only minimal scrutiny given to gender discrimination, constitutional attacks on statutes that discriminated against women rebuffed

· Bradwell v. Illinois (US 1873) held that practicing law was not a privilege and immunity protected by the 14th Amendment

· Bradley concurrence: women’s “natural and proper timidity … unfits it for many of the occupations of civil life …. The paramount destiny and mission of woman are to fulfill the noble and benign offices of wife and mother.  This is the law of the Creator.”
· Similarly denied privileges and immunity (Minor), due process justification (Muller undermines Lochner to still protect women because of “inherent differences”, and equal protection (Goesaert and Hoyt)
· Stereotype cases
· Court concentrating on the very fact of the classification because the law shapes stereotypes (this is the harm), despite the statistic significance of the stereotype

· And this is regardless of gender being helped or harmed (many of these cases brought by women advocates but for discrimination against men, to dismantle the whole system)

· Reed v. Reed (US 1971) was first time Court invalidated gender classification on equal protection grounds, unanimously invalidated preference for males administering an estate, defeated on rational relationship grounds
· Frontiero v. Richardson (US 1973) men in military could automatically claim spouse as dependent and get a greater quarters allowance, but women had to prove that their spouse was in fact dependent on them for half their support

· 8 members agree this violates 5th amendment equal protection, but divide on appropriate standard of review
· Brennan for 4 wrote that gender classifications are inherently suspect, like race should be subject to close scrutiny
· But since statute benefits women, problem is the stereotype
· Because history, immutable characteristic, no rational relationship to ability to contribute to society, notes the ERA had already received Congressional approval

· Powell (Burger, Blackmun) concur in judgment, but reject gender classifications as a suspect class

· Unnecessary to reach the question, and ERA has not yet been ratified (which would solve the question)

· Weinberger v. Wiesenfeld (US 1975) strikes down SS widow woman benefits but not widowed husband benefits, “archaic and overbroad” generalization about who made the money

· Stanton v. Stanton (US 1975) UT law that required parents to support son until 21, but daughter until 18 struck down

· UT said men needed a good education to “provide a home”, while women “marry earlier” - Court finds this an old notion, not rational
· BUT Kahn v. Shevin (US 1974) upholds property tax exemption for widows but not widowers ( because lone women had a tougher time, due to discrimination in workplace

· Geduldig v. Aiello (US 1974) upholds disability insurance program that excludes pregnancy-related disabilities ( says this just one physical condition not covered

· Mississippi University for Women v. Hogan (US 1982) (nursing school) Supreme Court strikes down, men excluded only to perpetuate stereotype that nursing a woman’s job
· Craig v. Boren (US 1976) (first majority to use heightened scrutiny) (differential age for purchasing low-alcohol beer) gender classifications “must serve important governmental objectives and must be substantially related to achievement of those objectives”
· Traffic safety is certainly an important governmental objective, BUT means not tailored “closely serve to achieve that objective” (b/c though men 10X more likely, only 2% of men commit DWIs, and only ban purchase) ( statistically significant but not normatively significant
· Rehnquist dissent rejects intermediate scrutiny, says no precedent (but at least not strict scrutiny) ( no heightened scrutiny makes sense because no history of males of this age being discriminated against (and men 18X more likely to be DWI) ( certainly this is a tighter fit then total bar on men and women
· Court has not been altogether consistent on what the test is, Rehnquist propounded a weaker “not invidious, but realistically reflects the fact that the sexes are not similarly situated”, while Ginsburg in US v. Virginia held that required “exceedingly persuasive” justification
· Justifying the interpretation?
· Original intent gives you nothing, in fact Framers put “male” in for first time

· And process theory doesn’t work at least in terms of voters (Ely himself says theory doesn’t apply to gender)
· Arguments by analogy to race (another immutable trait), and similar history of archaic distinctions
· But the analogy is not complete, there are actual differences between men and women, plus not as tied to class
· Affirmative action cases:

· Califano v. Goldfarb (US 1977) (widows automatically gets Federal benefits, widowers must prove that received one-half of support from deceased wife)

· This is an equal protection problem indistinguishable from Wisenfeld, District Court’s finding of unconstitutionality must be affirmed
· Not only harm to husband, wife had to pay into this system for 25 years to get a lesser benefit, based only on “archaic and overbroad” generalizations

· Rehnquist dissent: This rule is not perpetuating or exacerbating the economic disadvantage that justified the heightened scrutiny in the first place

· Overinclusiveness justified on a rational basis test
· Califano v. Webster (US 1977) upholds Social Security provision that gave hither monthly benefits to retired female workers than similarly situated retired male workers
· Because reducing disparity in economic conditions caused by long history of economic discrimination is an important government objective (aka women couldn’t as much, so not really similarly situated in the first place) 

· Burger, Stewart, Blackmun, Rehnquist concur, find it hard to distinguish from Goldfarb
· C-Rod says difference is that in Goldfarb no evidence that widows were disadvantages, while congress’ intent in Webster was clearly remedial and backed up by legislative findings to this effect
Archaic and overbroad generalization v. “real” differences
· Michael M. ( upholds statutory rape law for women based on fact that women can get pregnancy (want to prevent teenage pregnancy)

· Blackmun joins Conservatives to get them to admit unwanted pregnancies are significant social problem (shoring up Roe)
· Dissent points out that real intent was to protect chastity ( clear gender stereotype
· Rostker v. Goldberg (US 1981) upheld statute requiring draft of men, not women, and implicitly upheld policy that women not to be allowed in combat (a “natural difference”), Court ignores any stereotype argument 
· US v. Virginia – VMI case, Ginsburg opinion acknowledges importance of single-sex schools as part of the mix ( but not equal protection where no comparable opportunity given to women (gender classifications cannot limit opportunities!)
· VA has shown no exceedingly persuasive justification
· Treats susceptibility to adversative education as stereotype, not natural difference ( small # of women who want to go have equal protection rights too
· (1) Yes value in same sex education, but this is just a post-hoc justification for VMI

· (2) women could have been educated under the adversative approach

· Mary Baldwin separate program (1) perpetuates stereotypes about “way women are” instead of providing equal opportunity, (2) like Sweatt, lose out on prestige and alumni network
· Rehnquist concurs: VWIL is so clearly inferior
· Scalia dissents: this will destroy VMI’s program, which requires all-male environment
· Virginia creates formal equality, but leaves women to be judged by standards created for men
· A return to “Separate, but equal”? would need to sustain the all-boys inner-city public school

· But still cling to some natural differences: Miller v. Allbright (says difference in determining paternity vs. maternity is enough to justify different State department rule on automatic citizenship)

· Kanowitz argues that men have paid an “awesome price” for their advantages in society ( compulsory military service, primary duty for spousal and child support, lack of protective labor legislation, preference for mothers for custody disputes
· Geduldig v. Aiello (US 1974) (disabilities don’t include pregnancies case, above) this uses the “it does not follow that every legislative classification concerning pregnancy is sex-based classification” school

· Brennan dissent: singling out for less favorable treatment a gender-linked disability, as EEOC recognized should be treated as a temporary disability
· UAW v. Johnson Controls Inc. (US 1991) company policy banned women capable of child birth from high lead areas ( Court says violates Title VII, not protected by business necessity because this is facial discrimination, not disparate impact
Sexual Orientation
· Arguments for heightened scrutiny: (1) historical oppression, (2) diffuse (not insular) and anonymous (not discreet) so opposite of Carolene Products but still means less political power (unless you believe Scalia’s boogeyman), (3) immutability, (4) status based on private behavior ( thus state’s only interest could be bear desire to harm (this goes really to why this is substantive due process)
· Bowers v. Hardwick refused to strike down facially neutral statute (on substantive due process grounds), though said didn’t consider equal protection, and Court limited its holding to the question of homosexual sodomy presented on the facts
· Romer v. Evans (US 1996) (Kennedy) (CO Constitutional amendment)

· State’s reading that amendment does nothing more than deny special rights is implausible (CO Court’s construction on this is authoritative ( withdraws legal protection from discrimination, perhaps even arbitrary discrimination (which common law bans but hard to enforce as such))

· Nothing special about “protections” of having the right to have legislature determine that a good class to prevent arbitrary discrimination (a structuralist argument)
· CO amendment fails the rational basis test
· Rational basis test exists to ensure that classifications are not created simply to disadvantage one group -- A bare desire to hurt another group is not a legitimate government process
· This statute too broad to be anything but animus
· Government argues that State has legitimate interest in rights of association, but this far to broad to cover that interest
· Scalia dissent: “structuralist” argument is anti-democractic and entering culture wars to say homophobia is as bad as racism
· Really Court says only non-special right withdrawn is right to obtain special rights without a constitutional amendment

· This like state law that prevents municipal employees from hiring relatives, cannot say that their right to change this policy without getting state law changed is a right denied

· Clearly a rational basis as seen in Bowers, since beginning of Republic have had power to make homosexual conduct a crime [majority responds that this law effects status, not conduct ( scial would allow discriminating against the status as well]
· hating certain kinds of conduct (like murder, polygamy) is not Unamerican, and Bowers said homosexual conduct is like that
· Is Romer really using rational basis review?
· Duncan argues that don’t need strict scrutiny because homosexuals have not been relegated to a lower class (in fact more likely to be upper class)

· Ely disagrees, many stereotypes here

· Sunstein says homosexuals are politically powerless because largely diffuse and anonymous (but Court would have enormous backlash if expanded equal protection to same-sex relationships)
· O’Connor Concurrence in Lawrence v. Texas
· Would not overrule Bowers like rest of the majority
· Instead equal protection argument using rational basis plus review (because bare desire to harm a politically unpopular group is not a legitimate state interest)

· Here only same sex sodomy is banned, same conduct by different participants is not banned
· Moral disapproval is not enough [Scalia goes ballistic in 5, 4, 3, 2 ….]
· Need not answer whether a sodomy law against both sexes violates due process (and not a problem, because democracy would not enact such a law)

· Jackson: imposing the law equally to all is the best protection against arbitrary government

· However preserving the traditional institution of marriage would be a legitimate state interest
· Can O’Connor really distinguish from polygamy or gay marriage though?
Alienage
· Graham v. Richardson ( aliens get close judicial scrutiny, because a discreet and insular group

· But not illegal aliens

· Sugarmen is the primary case ( struck down NY statute that excluded all aliens from competitive exam (civil service) jobs (but not higher offices)

· Court recognizes state’s interest in defining its own political community (who can vote, run for office)

· But civil service must be individualized ( many jobs don’t require policy making

· Rehnquist dissent: not immutable, aliens can become citizens if want to

· alienage cases reflect willingness to draw a distinction between social and economic rights and political rights
· some things straddle the two categories

· education – Norwick – state could have citizenship for teachers (where you learn to become citizen)

· law enforcement – Foley v. Conley same justification

· Congress however can restrict benefits to aliens, because plenary control over immigration
Wealth (this and welfare are hybrid of equal protection and substantive due process)
· Skinner v. Oklahoma (1942) Court strikes down law that sterilizes “habitual criminals” ( of crimes of moral turpitude, here chicken thieves (but not embezzlers)

· Why are chicken thieves a suspect class?  They are not ( finds a substantive due process problem
· Combination of classification with the fundamental right gives court past (two sub-Constitutional wrongs)
· Are the poor a discrete and insular minority?  Michelman says yes because money is power, Bork says no – otherwise why so much welfare legislation

· Tribe argues this is all off-point ( if government failed to provide for the poor, then answers for it in the streets and the polls

· Can’t really argue that immutable (though some are ( and government systems could make immutable, see Rodriguez)

· Court in 1950s and 1960s suggested that distinctions based on indigency were suspect, but has pulled back on the approach in the 1970s in decisions such as Maher v. Roe (US 1977) which said state refusals to fund abortions for indigents are not illegal

· Facial Discriminations: Edwards v. California (US 1941) invalidated facial discrimination barring bringing indigents into the state of CA
· Heightened Scrutiny for de facto wealth classifications: 

· 1950s lines had cases requiring states to provide transcripts of cases to indigents Griffen v. Illinois (US 1956), counsel Douglas v. California (US 1963), and striking down poll taxes Harper v. Virginia Board of Education (US 1966) (fundamental right of voting PLUS classification)
· basically Court confident that state will level up, not down

· By today’s perspective, this is pretty radical because only disparate impact
· Retreat from Heightened Scrutiny: US v. Krass (US 1974) (won’t extend to civil filing fees); Ross v. Moffitt (US 1974) refusing to extend Douglas beyond the first appeal
· San Antonio School District v. Rodriguez (US 1973) denies the equal protection challenge to property-tax school funding ( 5-4 decision says only rational basis test applies and this passes
· Says because nothing on this record showing poorest people are by definition concentrated in poorest districts ( Equal Protection “does not require absolute equality or precisely equal advantages”

· Constitution and affirmative rights?
· Harris v. McRae (US 1980) upholds federal funding ban on abortion (Hyde amendment) – right to choose does not give constitutional entitlement to financial resources to exercise
Welfare
· Dandridge v. Williams (US 1970) (MD AFDC max. cap despite family) ( this is a state regulation in social and economic field, doesn’t affect freedoms guaranteed by Bill of Rights
· This conception of substantive equality of rights would lead right back to Lochner era disrespect for state legislation

· A rational basis test applies, classifications need not be perfect

· Equal Protection does not require perfect solutions to problems the state attacks

· A big difference here is that Constitution ordinarily though of as creating limitations on government, this was a case requesting expansion of a benefit
· BUT see USDA v. Moreno (US 1973) says the hippy regulation is not rationally related to preventing fraud, BUT also targets those so poor that they cannot change their living situation
· San Antonio Independent School District v. Rodriguez (US 1973) end of the line on these cases (challenge to property tax system to education) find neither suspect-classification or fundamental-interest (that would require strict scrutiny) persuasive
· No suspect classification: Griffin and Douglas require two characteristics:
· (1) must be completely unable to pay

· (2) and as result must be completely deprived of the a meaningful opportunity to enjoy the benefit

· neither met here ( poor are not necessarily clustered with low income taxes, often cluster near high-income commercial areas
· Fundamental interest: surely fundamental, but not for he purposes of Equal Protection
· Find no substantive right to education in the Constitution
· Because not explicitly or implicitly in Constitution
· Not implicitly either, rights to speech and vote are not rights to effective speech or informed voting

· And particularly when only talking about relative differences, argument would be stronger if no education given at all

· And what would be the logical limit to such a theory?  Why wouldn’t it apply equally to shelter and food
· Importance of local control
· White dissent: There is no way the poorest districts could tax their way to equality
· Marshall dissent: spectrum, not just two categories of strict scrutiny or rational basis (wants a nexus approach to this inquiry)
· Realize closer scrutiny for certain rights (like to procreate, vote in a state election)
· Contests that an absolute deprivation has been required in past cases

· Local control an excuse, not a justification, as TX minutely controls details of education statewide

· with later decisions, Rodriguez has essentially frozen the “fundamental” interests to voting, procreation, access to the courts, and travel

· Plyler v. Doe (US 1982) (constitutional dead end because striking down even though no fundamental right, but law is preposeterous) statute that allows denial of free public education to children who have not been “legally admitted” to the United States is unconstitutional
· Illegal aliens are not a suspect class, but children are not comparably situated ( no control over their status, nothing voluntary
· Education not a fundamental right, but certainly a fundamental role in society
· Given the high costs of illiteracy, the lifetime hardship imposed on children who are not accountable for their status ( level of scrutiny must be that not rational unless furthers some substantial  goal of the state
· No legitimate interest in creating an illiterate underclass of illegal workers
· Burger dissent: regulation here is not because of an immutable status, it is because of illegal presence
· Martinez v. Bynum (US 1983) (Powell) refuses to extend Pyler to invalidate law that prohibits free tuition to kids living not with parent or guardian for purpose of attending school in that district ( says can limit services to residents

· Kadrmas v. Dickinson Public Schools (US 1988) (5-4) upholds charging user fee for transporting students to and from public schools

· Court will not extend Pyler beyond its unique circumstances ( state not required to provide bus service
· Sunstein on South Africa: argues that can have socioeconomic constitutional rights, as long as adopt an administrative law approach, a duty of reasonableness in priority-setting
· Reasons against constitutionalizing welfare rights:

· (1) well role of legislature to have power of purse (particularly invasive form of judicial review)

· (2) Courts may not be able to enforce, or good at it (the failure of managerial control in desegregation cases)

· (3) free market may allocate economic rights

· (4) overreliance on the state

· (5) may undermine both the Constitution and the Court if these are really unenforceable rights

· (6) might be just impossible (if not enough resources in society)

· but impossible to perfectly enforce equal rights

· Sunstein disagrees ( have the enforceable right might be more administrative
Fundamental Rights I: Property Rights and Welfare
· Equal protection protects certain groups: Substantive due process protects individuals from being disadvantaged by the state with reference to certain substantive rights (more objective)

Property Rights and Lochner Era
· there had been some cases like Calder v. Bull throughout 19th century purporting freedom to contract as protected under “natural law” theory

· But the general view was that due process guarantee was a procedural right, example: slaughter-house Cases says that this regulation of butchers was not a deprivation of property within meaning of the due process clause
· Munn v. Illinois (US 1877) refuses substantive due process application to legislated price limit here, but says it is because this business is wrapped up in public interest since it had a monopoly on grain storage

· but by late 1880s a completely different Court, much more conservative on economics

· Railroad Commission Cases (US 1886) upholds regulation, but limit to deference: “power to regulate is not the power to [destroy]”

· Minnesota Rate Case (US 1890) is first case to find unconstitutional state statute regulating rates (with no review) of railroads
· Lochner v. New York (US 1905) (Peckham) (40 hour bakers hours) statute interferes with the right of employer and employee to contract, which is protected by 14th Amendment
· Limits to state police power: Regulating bakers is not reasonable ( they can negotiate for themselves (as opposed to women), not an issue of safety/morals/welfare – nor does it go to health 
· Pretext argument: really passed for other motives than health and welfare, will not ignore this
· Harlan dissent: Whether or not this is wise is not the province of courts
· Since there is room for debate and honest difference of opinion, statute should be upheld
· Holmes dissent: Constitution does not embody a particular economic theory (critiquing judicial supremacy)
· Should say that majority impeding liberty only when a fundamental interest is at stake

· Criticisms of Lochner (see also next page)
· (1) liberty in 14th Amendment does not include Lochner’s “liberty to contract

· but this defines liberty narrowly, only to include freedom from being locked up

· (2) Due process is a procedure right, not a substantive right

· but can substantive due process come under the “law” part of “due process of law”

· or could argue that substantive due process only protects fundamental rights, but right to contract is not fundamental (because all societies require seizures of property)

· Framers though were pretty serious about their property rights though

· (3) even if “substantive” protection, statute was justified by state’s interest in protecting the health of bakery employees

· judges don’t have a lot of competence here, and they are unelected

· (4) redistributive regulation should not be off limits

· Court found this to be an illegitimate end

· Sunstein: Court undermined by fact that the market status quo is a product of government choices to begin with (legal realists made this argument in the 1930s, what is neutral about current market?)
· Siegan says that labor was thought of in the context of antislavery, freedom to contract was an important ideal

· Lochner and political process
· Lochner as protecting against special interest litigation?  Or preventing pluralism?
· Critics are in two camps: institutional (court overstepped its bounds) and substantive (Lochner’s baseline was substantively wrong)

· Only one of these two conceptions really depends on deference to legislatures

· Sunstein takes second view: Lochner’s “neutrality” locked in a conception of government inaction, existing wealth distribution, and common law as the baseline ( this less like Roe, more like Washington v. Davis, Buckley v. Valeo (immunizing those who are not “state actors” from constitutional constraints)
· In other words, “neutrality” depends on where draw the baseline (and Court ultimately draws the baseline)

· Lochner Era - In this period Court invalidated 200 economic regulations (though sustained just as many) (see reading notes from examples of these cases)
· Demise of Lochner
· Ultimately the Great Depression changes what the acceptable baseline is

· Nebia v. New York (US 1934) (Court, 5-4, upholds milk price regulation in NY)
· “a state is free to adopt whatever economic policy may reasonably be deemed to promote public welfare”

· West Coast Hotel Co. v. Parrish (US 1937) (Hughes) overrules Adkins, upholds law establishing a minimum wage for women

· “What is the freedom of contract?  The constitution does not speak of freedom of contract.”

· Here accept weak bargaining power argument

· Not protecting workers bargaining power burdens their health, makes them a burden on the public
Modern Substantive Due Process: Privacy
· Substantive due process in Lochner era was not limited to economic area

· Meyer v. Nebraska (US 1923) struck down law prohibiting teaching of any modern language other than English ( listed many aspects of “liberty” ( including gaining knowledge, marrying, bringing up children, worshiping God as own conscience dictates
· Skinner too

· Griswold v. Connecticut (US 1965) (CT contraceptive law)
· Agree that cannot be a Lochner era super-legislature
· But this relates to intimate relations ( not mentioned in Constitution – but there are peripheral rights whose limitation would make specific rights less secure

· Various aspects of Bill of Rights show a right to privacy (penumbral rights) (references various rights)
· Ninth Amendment – listing does not mean that other rights are retained by the people (unenumerated rights) [historically questionable]
· This law’s means have “a maximum destructive impact” upon intimate relationships
· Very idea that will search the marital bedroom is repulsive
· Right of privacy is older than the Bill of Rights

· Goldberg concurs: Marital privacy protected by Ninth Amendment
· Surely could not have a law that enforced forced sterilization after two children (but no specific right on this either

· This is not remotely tailored to purported goal of preventing infidelity

· Harlan concurs in decision only: Arguing that this somehow implicated in the Bill of Rights is judicial interpretation that is just as judicially activist

· Argues this is exactly why due process protects “fundamental” rights, doesn’t incorporate bill of rights instead “concept of ordered liberty” which comes from historical traditions of people
· [what is difference between this and Lochner’s “natural law”]

·  And the means here are intruding upon most intimate details of marital relations with full power of criminal law

· Strict scrutiny in sanctity of the home, private relations of the family

· Black dissent: this is a return to Lochner, no living Constitution
· Stewart dissent: an uncommonly silly law, but no general right to privacy in Bill of Rights
· Henkin: draftsman approach to Constitution says only constitutionalized the parts of privacy they mentioned

· Kauper: where do the penumbras stop?  What are the penumbras of the right to contract?
· Caplan argues Ninth Amendment just prevented federal government from overriding rights traditionally guaranteed by state law, did not create unenumerated constitutional rights
· Ackerman: a synthesis of founding beliefs (as expressive of Founding values, the penumbras) expressed in post-New Deal world (when activist government in private world is ok) ( really saying conceptions of liberty can shift (trying to validate penumbras)
· Eisenstadt v. Baird (US 1972) (Brennan) extends Griswold to the unmarried, on equal protection grounds (purportedly on rational basis grounds)
· Carey v. Population Services International (US 1977) invalidates law that allows contraceptives to only be distributed by licensed pharmacist

· State restrictions on contraceptives distribution burdens freedom to make the decision
· Roe v. Wade (US 1973) (Blackmun)
· at passage of Constitution, at common law woman had a substantially broad right to an abortion
· right of privacy (argues 14th, but acknowledges 9th argument) is broad enough to include right to choose to terminate a pregnancy
· because child birth can cause physical/psychological harm, can radically change woman’s life

· but not an absolute right, some state regulation is allowed if compelling state interest and narrowly drawn
· 2 legitimate state interests: right to protect potential life; health of mother

· no one has divined when life begins, though strong belief that before live birth

· (1) “in light of present medical knowledge” state cannot regulate abortion during the first trimester (because this is point where mortality in abortion may be less than normal childbirth)

· (2) “compelling point” in terms of viability ( after that state can prohibit abortion

· Stewart concurring: “liberty” covered by the 14th Amendment covers more than the Bill of Rights (even though right to personal choice in family matters is not explicit)

· Douglas concurring: rejects 9th amendment agreement (does not create federally enforceable rights), but many of them come within 14th Amendment’s meaning of “liberty”
· White dissent: Court making this out of thin era, extravegent use of judicial review power
· Rehnquist dissent: Right of privacy is not involved in this case ( government can regulate medical practices, should be judged on the rational basis test

· Fact that abortion has been regulated for 100 years suggests the people have not considered it a fundamental right ( and public debate shows this
· Right of privacy? Ely argues that prying into home (not abortion) was the real scope of right or privacy, supporters argue a sphere of privacy encompassing fundamental decisions of family life
· Issues of privacy of family unit, of own body, of sex discrimination ( clearly value judgments at to what constitutes the private sphere
· Tribe: current law nowhere forces men to sacrifice their bodies or restructure their lives, like say forced organ donation [not entirely true, the draft] ( conscripting women as involuntary incubators 

· Ely argues cannot bring Carolene Products, because even if few women sit in legislatures, no fetuses sit there
· But even if this is sex discrimination or a fundamental right, is saving fetal life a compelling state interest?
· Epstein: Supreme Court chastises TX for adopting and enforcing one theory of life, then immediately goes ahead and does it itself

· Tribe: really Court just moved decisionmaking authority from state to individual, preventing government take over by religion (Tribe later changes his view on this)
· Thomson violist example (but this a different actor, no fault)
· Role of privacy ( State telling individuals to determine who is a person, have them determine what risks need to say ( changing the forum of the debate
· Roe did what Brown did ( tried to proceed and bring it there faster by imposing a constitutional settlement (Casey suggests this)
· Planned Parenthood of Southeastern Pennsylvania v. Casey (US 1992)
· O’Connor/Kennedy/Souter opinion: Roe should be retained and reaffirmed
· Reaffirms use of substantive due process, that it covers realms where government cannot enter (inc. marriage), cites 9th Amendment
· Suffering of woman in pregnancy is too intimate for State to interfere, no matter what it’s vision of woman’s role is
· Roe has certainly been opposed, but it is not unworkable so stare decisis
· (1) Reliance - Country now in reliance on Roe to structure their lives

· (2) Decision is not unworkable - Nor has Roe been undercut by recent constitutional thinking/decisions

· (3) No New facts have emerged - This is not like overruling of Lochner, by time of West Coast all agreed that conception of contractual freedom was wrong

· Ditto Plessy and Brown, by 1954 could not maintain Plessy’s argument that stigma arises from separate but equal ( again the facts changed [weak, b/c acknowledge facts were wrong then too]

· Change in facts, not change in constitutional values
· (4) Court would lose all institutional legitimacy if overruled
· But state can regulate, even prohibit, at viability

· Reject the trimester framework, state always has an interest in preserving potential life (just cannot pose undue restrictions (substantial obstacle) on abortion right before viability) ( undue burden analysis
· 24 hour informed consent, parental consent not an undue burden
· husband notification though undue burden (because of threat of violence)

· Blackmun concur/dissent: 24 hour period unconstitutional, restricting women’s right to privacy and gender equality (State conscripting women’s body)
· Stevens concur/dissent: enormous social cost if overturned Roe
· Also says state must be secular to be legitimate

· Rehnquist dissent: Roe was wrongly decided from the beginning, majority is following a newly-minted variation of stare decisis whereby retains the shell but retreats on substance
· Unlike other privacy rights, abortion involves purposeful termination of potential life -- Not a fundamental right, was restricted at common law and more so at time of passage of 14th amendment
· Plurality talking about stare decisis because cannot justify the original constitutional interpretation (which it essentially rejects)
· Citing the two cases that show Court should turn around when wrong, post-hoc rationalization to say Nation realized it was wrong
· Instead these cases engaged in a new interpretation of the Constitution, didn’t just say popular opinion has proven us wrong
· Scalia dissent: This is simply not a liberty that is protected by the Constitution

· Because like bigamy, (1) Constitution says nothing on it, and (2) longstanding traditions of American society have permitted it to be legally proscribed

· Roe made abortion a national issue, prevented political compromise ( Orwellian to call Roe a statesman-like settling of the issue (this is Taney and Dred Scott all over again)
· In between Roe and Casey
· Maher v. Roe (US 1977) (6-3) Medicaid can refuse to fund abortions

· No obligation for government to pay ( no right to an abortion, a right to choice, to have no obstacles put by government (doesn’t govern non-governmental obstacles)

· Withstands rational basis, even Roe recognized that strong State interest in protecting potential life

· Another case showing a constitution of negative rights, not positive rights (though tricky unconstitutional conditions doctrine here)

· City of Akron v. Akron Center for Reproductive Health, Inc. (US 1983) struck down restriction on requiring abortions to be performed in hospital (because safe elsewhere)

· This is case O’Connor’s undue burden test comes from

· But will allow requiring informed consent

· But will not allow required information that is trying to talk out of abortion

· And invalidates waiting period, increases cost of operation
Controlling Death
· Both Cruzan and Glucksburg both focus on tradition to determine scope of fundamental right
· Learning from Roe, will not preempt discussion in country

· Cruzan v. Director, Missouri Department of Health (US 1990) because any contact is at common law a battery, patient generally has right to refuse treatment (this is Quinlan)

· So the real issue is whether Missouri can adopt the rule for making this decision

· MO allows a surrogate to act, but establishes procedural safeguards, this is not unconstitutional

· Certainly a state interest in preserving human life

· A very personal choice, this statute protects individuals from family’s not acting in their best interest
· Due Process clause does not require State to repose judgment on these matters to anyone but the patient themselves
· O’Connor concur: Not decided today, but believes State would be constitutionally required to protect patient’s liberty interest in refusing medical treatment through a surrogate
· Scalia concur: Due Process Clause does not protect against deprivations if liberty, it protects against deprivations without due process of law (the procedural argument) ( substantive due process only when historically protected area (which is not here, suicide unlawful)

· Salvation is not substantive due process, instead equal protection (make stupid laws apply to all)
· Brennan dissent: No state interest could outweigh Cruzan’s interests, because no interest in preserving life such as this

· Washington v. Glucksberg (US 1997) state prohibition against causing or aiding a suicide is constitutional
· Two features of substantive due process: (1) look for fundamental liberties that are “deeply rooted in the Nation’s history and tradition” and “implicit in the concept of ordered liberty” (Palko) and (2) a “careful description” of this fundamental liberty
· This is not rooted in history, in fact centuries of precedent would be overruled

· Must be a restrained jurisprudence
· Cruzan and Casey do not simply grant a new fundamental right to self-sovereignty ( Cruzan was based on common law ability to refuse treatment, sidesteps Casey a bit but notes it allows some state regulation, says these cases do not grant protection to all personal decisions

· Policy passes rational relation test: (1) unqualified interest in human life; (2) state interest in protecting vulnerable groups; (3) integrity of medical profession
· Study of Dutch system shows fears over euthanasia are well-founded

· O’Connor concurs, but notes nothing in decision denies palliative care, even if causes death
· Stevens concurs: State can have statutes like this to prevent abuse, but not to prevent the choice from the fully competent terminally ill person (aka this statute could be invalid under certain applications)
· Souter concurs: relying entirely on a common law justification will result in legal petrification ( common law is to be used to inform new situations

· should not rely on interest in life, dispositive issue here is protection of ensuring a voluntary decision
· Breyer concurring: thinks there might be a fundamental right of “dying with dignity”

Sexual Orientation
· Bowers v. Hardwick (US 1986) (doesn’t address heterosexual sodomy) - Homosexual sodomy not in the right of privacy
· Not all private sexual conduct covered by right of privacy
· Not implicit in the concept of ordered liberty ( whereas long history of criminalizing from the 13 original states, to all 50 until 1961

· Says other cases about family choice, not homosexual sodomy
· would have to decriminalize incest, adultery, other sex crimes
· rational basis is morality, not all those so based are invalid
· Burger concurring: a crime with “ancient roots”, firmly rooted in Judeo-Christian moral and ethical standards
· Blackmun dissenting: this case is not about a right to homosexual sodomy, as Stanley was not about right to watching obscene movies

· this is really about the “right to be let alone”

· that a moral judgment should not be end of the inquiry (quoting Roe, Holmes dissent in Lochner)

· Stevens dissent: should be considering the whole statute, which covers all sodomy

· nonreproductive sex has been protected by Griswold, eisenstadt, carey
· Tension between Bowers and Roe? Certainly no tradition of abortion

· Clearly these tests are completely determined by how broadly to define the right
· Lawrence v. Texas (US 2003) (Kennedy) (Bowers overruled) ( Griswold created a right of privacy in protected space (marital bedroom)
· Bowers was wrong, or at least overly certain, about the history of homosexual sodomy laws ( homosexual as a category did not even emerge until late 19th century

· Don’t question profound moral beliefs, but the issue is whether the State can be used to enforce them

· Romer would be enough to strike down, but instead will rely upon substantive due process (in order to overturn Bowers), so that statute cannot be redrawn to prohibit all sodomy ( no legitimate state interest
· Bowers undermined by Romer, by its stigma, and by wider civilization (to extent we share their values)

· An analysis of tradition that looks at last 50 years (MPC, Britain in 1950’s, European Human Rights
· Stare decisis analysis different than Casey because has not induced detrimental reliance ( in fact it has been undermined by other cases, and thus is a case that causes uncertainty

· Stevens analysis in Bowers that morality alone should not be enough, and substantive due process interest in intimate choices by unmarried as well as married persons should have been adopted ( redefining the right broader
· Framers didn’t specify definition of liberty because “knew times can blind us to certain truths and later generations can see that laws once through necessary and proper in fact serve only to oppress”

· O’Connor concurs: “Moral disapproval of this group, like a bare desire to harm the group, is an interest that is insufficient to satisfy rational basis review.”
· Scalia dissent: entirely inconsistent with Casey
· Roe is just as (1) eroded by subsequent decisions, (2) subject to substantial and continuing criticism, (3) has not induced individual or societal reliance [clearly incorrect, but Scalia says reliance is on other morality laws like incest, bigamy, same-sex marriage]

· No right to “liberty” under Due Process, only a right not to lose liberty “without due process of law”
· Fundamental rights scrutiny requires that rooted in Nation’s history, but all sodomy, including homosexual sodomy, has long been criminal ( cannot have been a fundamental right

· as much a rational basis (in morality) as laws against fornication, bigamy, adultery, adult incest, bestiality, and obscenity
· decreeing an end to all morals legislation
· law profession has “largely signed on to the so-called homosexual agenda”

· Goodridge v. Department of Public Health (Mass. ) (gay marriage)
· Yes people morally against, but this does not answer the legal question, cites to Lawrence and Casey
· MA Constitution more protective than Federal Constitution (aka basing this on MA Constitution, so no appealing to US Supremes, Arizona v. Evans)

· Make analogy to miscegenation laws, notes that CA struck down the law in Perez in 1948 well ahead of the times, Supreme Court followed the trend in Loving v. Virginia (US 1987)
· Notes that undertaking both a due process and an equal protection analysis
· Leave open suspect class/fundamental right, find that no rational basis for this distinction
· Marriage not really for procreation, no showing that sexual orientation is impermissible for child custody, and saving state resources is ridiculous (less kids regardless)
· Remedy?  No one believes striking down marriage law is appropriate remedy

· Nor does this opinion undermine polygamy or consanguinity provisions

· Instead reconstrue definition of marriage to mean voluntary union of two persons

· Cordy dissent: marriage is the mechanism for regulating heterosexual relations which can result in procreation, even if over- and under-inclusive

· Studies still out on raising kids, eminently rational for Legislature to wait until these studies come back before expanding marriage
· substantive due process

· (1) Is it legitimate for the Supreme Court to read in substantive rights?  Different then equal protection where some reliance on text.  How to discipline

· (2) What it the scope of liberty to be protected? (Kennedy’s “transcendent liberty” doesn’t really help) ( court after privacy or something different?

(3) What weight should tradition play? Glucksburg (long-standing historical tradition) v. Lawrence (really invoking trends, not traditions) ( which values to reflect?
· Goes to whether the law shapes or reflects social norms (Lawrence, Goodridge)
Judicial Supremacy Revisited

Judicial Legitimacy
· Bush v. Gore (US 2000) (rationale limited to case, all now pretty irrelevant) - no federal Constitutional right to vote for President, state legislatures have plenary power to determine how electors are selected
· Though state cannot by arbitrary and disparate treatment value one person’s vote over another
· Equal Protection problem: FL Supreme Court has been arbitrary and discriminatory in treating different voters (7 justices agree on this)
· No standards, ad hoc teams with no training, means this election is a recount without the minimum procedures necessary to protect a fundamental right

· This different than counties running their own systems (the normal procedure), here state court had the power to impose uniform procedures [untrue]

· Date is here and there is no recount procedure that meets minimal constitutional standards
· Rehnquist concurring: additional grounds as well, Constitution however requires that the Legislature (not Court!) direct how electors are appointed

· Usually would defer to FL court on interpreting this law, but not when this Article II concern for election of President comes to bear

· This just like Bouie were held that SC Supreme Court’s interpretation of a state statue was impermissibly broad
· in a Presidential election, the clear expressed intent of the legislature must prevail (FL Court has departed from this)
· Believes that when FL legislature empowered courts to grant “appropriate” relief, it must have meant relief that was final by 3 USC §5 date
· Stevens dissent: Constitution assigns States primary responsibility for determining electors, settled practice that all of issues of state law are to be determined finally by state’s highest courts
· State legislatures are empowered by Constitution to determine system, but constrained by state constitutions

· FL Court thus wholly within its exercise of appellate jurisdiction by judicially reviewing a legislative action
· The loser today “is the Nation’s confidence in the judge as an impartial guardian of the rule of law.”
· Souter dissent: Majority right that no uniform standards, but need only get this done by Dec. 18th when electors meet ( should remand to state courts, nothing on record states that they cannot meet this deadline
· Ginsburg dissent: Rarely has the Court rejected outright an interpretation of state law by a state high court
· Rehnquist cites 3 examples (Bouie) but these are rare instances, all of which had specific facts of resistance of the rule of law at difficult points in history (states rights movement, southern resistance to civil rights movement)

· These are clearly the exceptions, FL Supreme Court should not be lumped in with these courts of the Jim Crow South

· Art. II provides no support, because Framers knew judiciary would construe the legislature’s enactments

· And contradicting the basic principle of the provision, which is that the State may organize itself as it sees fit
· Breyer dissent: Court should have never heard this case, an important event but no preeminent legal concern

· Constitution and statutes make clear that electoral disputes are to be settled in state courts and of the electoral college, to Congress (12th Amendment, Electoral Count Act of 1887), not the Supreme Court

· Notice that everyone accepts Court’s legitimacy to be making decision in first place, including Gore (debatable on whether took one for team or knew People would not follow)
· Me: Judiciary is neutering Congress, not trusting Congress to make constitutional decisions
· Garrett argues that political branches are better suited than judiciary to make these decisions, because of democracy deficit
· Priest argues opposite, FL Supreme Court seized power from the democratically elected FL Secretary of State, which the Court restored
· Sunstein: two virtues of Bush v. Gore: (1) a prompt and decisive conclusion, better than Congress could have ever done; (2) announced an equal protection doctrine which can later be used to expand voting rights
· But two vices: (1) not unanimous, looks clearly partisan; (2) an embarrassingly weak rationale ( application of equal protection has no basis in precedent

· Hence produced order, but not law [Court has lost all perspective on role]
· Karlan: Court was trying to wrap itself in its politically popular one-person, one-vote cases ( using a constitutional argument with a strong pedigree to command support
· Yoo: Court’s legitimacy is just fine, made a fairly narrow decision on a one-of-a-kind case, and restored stability in the political system

· Court not maintaining a role on this issue, just a quick decision which at least on legal grounds, Democrats would not have a problem with (40)

· Klarman: history cares about whether public opinion supports the Court, not the legal reasoning

· Nearly all Democracts criticize Bush, but there opposition is just not that intense (never liked Gore that much anyway)

· Seidman: could finally be an acknowledgment to the public that constitutional law is inherently political
· Tushnet: can argue that this decision shows peoples respect for the rule of law (even when wrong/political)
Legislative and Adjudicative Enforcement of the 14th Amendment (§5)
· Judicial Supremacy?  Marshall said that it is the Court’s duty “to say what the law is”, but doesn’t say that Court is the only one who can interpret the Constitution (Congress could interpret the Constitution as well – judiciary would not be final authority ( departmental theory of judicial review [Kramer])
· This is debate for §5
· Issues of federalism (Congress regulating the states), separation of powers (can Congress determine when a constitutional violation has occurred), individual rights (substantive scope of protection of 14th Amendment
· §5 of the 14th Amendment, Congress “shall have the power to enforce, by appropriate legislation, the provisions of” section 1 (on privileges immunities, due process, equal protection)

· does this include §1 rights that the Court has not recognized?

· South Carolina v. Katzenbach (US 1966) – Voting Rights Act of 1965, after extensive investigation, allowed AG and Director of Census to suspend (without review) what they believed to be a literacy test (if less than 50% of population registered)

· In these situations, feds would also have to give preclearance to all changes in electoral standards

· Court upheld under §2 of 15th Amendment power to enforce through appropriate legislation
· Katzenbach v. Morgan (US 1966) (Brennan) – Court rejects a constitutional challenge to 1965 Voting Rights Act which overrode a NY statute requiring voters to be literate in English for all those who completed 6th grade in Puerto Rico (where instruction obviously in Spanish)

· Brennan rejects argument that Congress must wait for judiciary to find an Equal Protection violation before exercising its §5 power (this would eviscerate the power)
· Prophylactic OK, Applies rational basis review

· Harlan (Stewart) dissent: §5 does not give Congress the power to define the substantive scope of the 14th Amendment

· Remedial power, not prophylactic
· Chopper argues that Morgan means that Congress may legislate in areas where courts might find a constitutional violation, areas where constitutionally questionable decisions have been made (in this case overruling Court’s Lassiter decision which had upheld literacy tests)
· Harlan was afraid that no limiting principle to Congress’ power, defeats finality (of Court’s decisions), and no evidence of intent to discriminate
· Justification for Brennan’s opinion? A different institutional actor ( Court has to wait for controversy to come to it, but Congress does not
· Carter argues that decision allows Congress to engage Court in dialogue over fundamental rights
· City of Rome v. US – is the classic case of preventive/prophylactic §5 legislation, preclearance is issue here ( certain districts with history of discrimination had to get preclearance for changing voting districts/administration of election (actually §2 of 15th)
· City of Boerne v. Flores (US 1997) Religious Freedom Restoration Act of 1993 (RFRA) exceeded Congress’s authority
· law had been to overrule Court’s decision in Employment Div., Dept. of Human Resources of Ore. v. Smith (US 1990) (peyote)

· Government argues that freedom of religion is protected through Due Process Clause of 14th Amendment, Congress can use its §5 power, which is not limited to remedial or preventative legislation (and thus does not require a finding of overt discrimination)
· But this is disparate impact, not discriminatory intent, Court rejected this line with Washington v. Davis
· Kennedy: But power is only to “enforce” 14th Amendment  ( Congress does not have power to decree the substance of the Fourteenth Amendment’s restrictions on the States
· Congress not given power to determine what constitutes a constitutional violation
· Congress has no non-remedial power under §5, Morgan should not be interpreted this way
· And this not exercise of remedial powers, well excess of any remedial purpose
· Congruence and proportionality test
· (1) not congruent, because not remedying unconstitutional conduct (to what the right is in Smith, that intent to discriminate required)

· (2) and not proportional to what is a right under Smith ( a huge federalism cost to state’s regulatory powers
· Ahhh … judicial supremacy anyone? Anyone?  Bueller?
· Doesn’t §5 give this power to Congress, why should Court be defining?

· US v. Morrison (US 2000) (Rehnquist) (VAWA case)
· language and purposes of 14th Amendment constrain what Congress can do in order to protect federalism balance
· for one, 14th Amendment prohibits only state action, Civil Rights Acts ( and private action of state officials under equal laws was not enough then either

· though can regulate conduct that is not unconstitutional, remedy here is not adapted to counteract and redress this prohibited discrimination
· because doesn’t remedy the state action! Private actor has not violated the constitution!
· Breyer dissent: trying out argument that this statute is remedying the actions of state actors, Civil Rights Cases did not consider this situation ( why cannot remedy be against private actors when state action regards private actors?
· But relies on Commerce Clause to dissent
· Nevada Department of Human Resources v. Hibbs (US 2003) (Rehnquist, for Court + liberals! Plus O’Connor) (FMLA case)
· H: Nevada state employees may collect from state for violation of Family and Medical Leave Act (FMLA) rights denial 

· Though City of Bourne, Court gets to define substance of constitutional guarantees – so there must be an identified constitutional violation, not attempt to redefine constitutional rights

· But Court has identified many examples of gender discrimination ( Court has identified as at least a semi-suspect class
· And thus there must be congruence and proportionality between injury to be prevented or remedied and the means adopted
· Congress well-documented discrimination in paternity benefits (which was perpetuating invalid stereotypes) ( this is remedial legislation to these weighty concerns
· Scalia dissent: not proportional, cannot enforce a prophylactic on all states for constitutional sins of one
· Kennedy dissent: This is Congress trying to define the substantive content of the Equal Protection Clause, particularly in context of the 11th Amendment

· Congruence inquiry:  gender discrimination in providing leave (reflecting general discrimination in the workplace based on gender stereotypes)

· make men and women equally unattractive employees from this point of inquiry

· Proportionality inquiry: a history of state law’s discriminating  against women ( a state reliance on stereotypes Frontero (this case 30 years ago!)

· How is this different from VAWA?  Some serious inconsistencies

· Does it make sense for Rehnquist to say that giving Congress room to legislate because a suspect class is at issue?

· Point of heightened scrutiny is to give Congress less deference right?  But difference here is that Congress trying to remedy a Constitutional violation
· But then that doesn’t square with affirmative action cases
· §5 cases have motivated the popular constitutionalism movement
· Kramer: The People Themselves
· Before Cyclical nature of judicial supremacy and popular Constitutionalism, but now a lawyerly elite has convinced us the people have no role in structuring our own Consitution
· People will still react when Court overreacts, Kramer is worried though that the point that this will happen has been shifted because so much authority given to Court (will be slower to second guess a “superior”)
· Leahy and Gore astute enough politicians to know that decrying judicial supremacy will yield no gains with most Americans

· Arguments for judicial supremacy: settlement function AND constitution as precautionary rules/rights against majoritarian democracy

· But Court hasn’t provided settlement, and is just one possible mechanism

· And don’t need judicial supremacy – can have Court be final arbiter on most issues, but leave open the option for popular constitutionalism ( no infallibility
· Legislators are not unthinking automatons ( they care about public policy
· Court has had to bureaucratize too, not lawyers-cum-philosophers just holding forth ( instead clerks, little time talking with each other
· Legal academy has focused on the counter-majoritarian concern to justify this (no respect for ordinary people, a resurgence of High Federalism)

· People choose between forces of aristocracy and democracy, not the Constitution ( must publicly repudiate Justices  (and politicians) who say they have ultimate authority
· A durable Court can have respect without judicial supremacy ( through the gravity of its proceedings and respect for its members
· Actual countermeasures will be used only when Court’s conduct is quite provocative and unpopular

· By making clear that we can punish the Court, will rarely need  to do so ( just reaches a different equilibrium

· Will read Constitution more like Courts of Appeal ( with fidelity, but also knowledge that there is a higher power to overrule (the people)
· Dworkin, The Forum of Principle
· Originalism and process theory both end in failure  ( cannot do either without judges first making substantive political decisions ( covering this decision up with procedural piety

· Under process theory, Griswold, Roe, Lochner were all wrong, substantive due process to be condemned
· Ely right that judicial review should be about protecting process of democracy, BUT American democracy has substantive values as well, must be concerned with some substance/outcomes
· Otherwise majority could set up discriminatory laws simply because they are the majority ( what makes different is that discriminatory (and this defined as an issue of political morality)

· The problem is that for both theories, the flight from substance must end is substance

· “If we want judicial review at all . . .then we must accept that the Supreme Court must make important political decisions.”
· Court plays a role in our democracy, but not the major role ( should not disguise it, should recognize that Court calls up some issues from the battleground of power politics to the forum of principle

· Problems with overreliance on the Courts:
· (1) finality?  Neither Brown not Casey brought finality to issue, or even to Courts own interpretation

· (2) Dworkin’s substantive democracy protection? – but who has power to define what democracy is
· (3) removing Congress from the constitutional dialogue – is this true though? Still debate abortion, still legislate into loopholes
· Mike Livermore’s point: a good mix of different institutions creating deliberation among the people ( Have legal academia role too, and Kramer is acting in it
· Are people really not that motivated (or is Court just doing relatively good job of capturing the majority) – Chris Moon’s point: had it ruled the other way on Pledge of Allegiance, wouldn’t this have been suicide?
End of Class Summary
· (1) formalism v. functionalism – should interpretation of rights and powers in Constitution through categories and rules OR through their purpose

· Commerce cases classic on this: Marshall in Gibbons v. Ogden was functionalist ( must have intended broad Commerce Clause power to interpret it broader

· In contrast for formal categories in the pre-New Deal cases (formalism got rid of in Jones & Laughlin Steel and Wickard, which returns to functionalism)

· Rehnquist Court reintroduces these categories (Lopez Morrison, reintroducing “economic” v. “noneconomic”

· Why form over function? 

· Formalism is to police the democractic branches

· Functionalism prefers to give Congress to adjust economic problems

· A constant back and forth to constrain, liberate Congress

· But when reintroduce formalism, start to lose sight of the purposes of things like federalism
· Also in equal protection ( Scalia uses formalism, saying that benign and invidious categories

· (2) state neutrality v. state action

· formal neutrality sometimes used to cover up fact that states are complicit in what is called “private action” ( comes up in Morrison
· but at same time, an attempt to keep a private sphere, constitution to keep state (not private) actors accountable Raich 

· but civil rights segregations is ground zero here

· in Plessy, said that stigma came from blacks, just effectuating private choices (another state action type claim)

· but by Brown, this was intended to subordinate one race and absolutely clear that state action (similarly to Loving and miscegenation)

· but neutrality principle returns in other cases ( Court’s distinction between de jure and de facto segregation (Constitution has nothing to say about de facto segregation since private action, not deliberate state attempt 

· and again in Washington v. Davis, cannot be an equal protection violation based on disparate impact, only discriminatory intent

· but does Constitution have to be this way?  Is it true that states will be strangled if don’t set a baseline ( can we reject neutrality outright?
· (3) enumerated powers v. implied powers

· substantive due process is all about this

· but also in federalism/separation of powers cases

· Marshall in McCulloch reads necessary and proper clause to include this implied powers, despite enumeration

· Find this again on debate over the definition of the Commander-in-Chief power and Padilla, Rasul, Steel Mills et. al.

· Interpretive challenge here is whether we are giving the relevant branch to competently act, or are we undermining constitutional balance of power

· (4) Court as leader v. Court as follower

· an agent of social change, or ratify social change

· descriptive and a normative issues here, but looking descriptively …

· depends largely on context of the Court

· Marshall period, Court was chartering a nationalistic course with Court having a role with marbury
· Reconstruction period ( Court absent during actual Reconstruction (bow to Radical Republicans), but then drained Privileges and Immunities Clause, and Civil Rights Act, and substantive due process on economy

· These changes led to doctrines of substantive due process, state action, reliance on equal protection

· Lochner era, conventional view is that Court was retarding social development

· but Ackerman argues that Court was forcing a Constitutional dialogue on this social change (by restraining it)

· not leading social consensus, but shaping it

· Brown and Roe ( Court intervening, Court as an agent of social change

· But this was an ongoing constitutional debate, Court helped crystallize opposition, and defining the grounds of the debate

· Most people see Brown as valid, but people on the right and increasingly people on the left see Roe as an aspect of judicial arrogance

· Why? Well galvanizing effect of Court, but not yet an affirmation or rejection of the Court’s view (no consensus here, as there is with segregation)

· Question is whether Roe caused collateral damage ( Court rarely if ever has the final word, nor should it
