CONSTITUTION-MAKING AND JUDICIAL REVIEW
	
	POWER TO INCORPORATE
	STATE SOVEREIGN IMMUNITY
	TREATY POWER
	POWER TO MAKE TRIBUNALS
	BIRTH OF HORIZONTAL REVIEW

	Case name:
	McCulloch v. Maryland (1819)
	Chisholm v. Georgia (1793) – citizen sues b/c sequestration
	Ware v. Hylton (1796) - sequestration of debts vs. Treaty of Peace
	Bond v. U.S. (2014) – poisoning friend, Chemical Warfare Act
	Stuart v. Laird (1803) – midnight judges
	Marbury v. Madison (1803) 

	Main question
	Legitimacy of the BUS by federal incorporation
	State sovereign immunity
	Doctrine of self-execution of treaties / Treaty of Peace overrules sequestration statute
	How broadly can Congress enforce a treaty by use of implementing legislation for non-self-executing treaties?
	Repeal of Judiciary Act of 1801 and reimplementation of roving judiciary by JA of 1802 – constitutional? 
	Refusal to deliver commission 

	Constitutional provision(s)
	- N&P (Art. I, §8, Cl. 18)

- Supremacy Cl. (Art. IV, Cl. 2)
	- Art. III, §2 – case b/t state + citizen ( SCOTUS
	- Supremacy Cl.

- Presidential Treaty Power (Art. II, §2)
	- Presidential Treaty Power
	- Art. III, §1
- Art. I, §8, Cl. 9 – power to make tribunals


	- Art. III, §2

	Majority / plurality
	Marshall:  

- N&P is grant (not limitation) of implied powers to do “convenient / appropriate” means (e.g. BUS) tethered to enumerated powers

- Rational relationships test:  means appropriate to legitimate ends (no pretext!!!!!!)

- Supremacy:  power to create means states cannot destroy / power to tax = power to destroy

- limited federal government of enumerated powers
	Jay:

- no state sovereign immunity b/c private citizens can sue any other citizen, group thereof, or entire state of citizens 

- what about fed. gov’t?
	Chase: 

- VA repeals statute sequestering British debts conditional on troops leaving 

- Fed. treaties under Presidential Treaty Power are supreme over state statutes & state vested rights b/c self-executing (no implementing legislation or  need for states to repeal)

- this impinges on K Clause (K b/t citizens and state) in a way that would be impossible under enumerated powers (at least where Ks conflict)

- Reach: can ‘cut to the core of state activity’
	Roberts:

- Need clear statement that treaty applies to local acts, so Implementation Act does not reach conduct

- Const. Avoidance
	Paterson:

- Rejects one-way ratchet view of Congress’s Art. I, §8, Cl. 9 such that Congress can reduce # of seats and prevent presidential appointees from going forward

- Even though Art. III gives life tenure

- Essentially, Art. III says Congress can establish courts, but don’t have to
	Marshall:

Right?  Yes, vested b/c non-removable and Pres. signed 

Remedy? Yes, writ of mandamus b/c delivery after Pres. signs is nondiscretionary/ ministerial (horizontal review of executive)

Jx?  No, b/c Const. establishes no original jx for this, and JA of 1789 cannot give jx (horizontal review of legislative)

	
	
	
	
	
	
	

	Case name:
	McCulloch
	Chisholm 
	Ware v. Hylton 
	Bond v. U.S. 
	Stuart v. Laird 
	Marbury v. Madison 

	Concurrence(s)
	
	Wilson:  people retain supreme power, states have no subjects, but rather citizens, where citizens, not states, are sovereign
	Paterson:  the states are violating Law of Nations and confiscating int’l debt through K interference – we seem like barbarians

Wilson: state acting as part of fed gov’t is different from acting on own; law of nations
	Scalia:  reaches Const. Q – can make but not necessarily enforce treaty (N&P does not apply to enforcing treaties)

Thomas:   treaty is unconstitutionally broad 

Alito: if legitimate int’l concern, then would acceptable, but it reached too far
	
	

	Dissent(s)
	
	Iredell:  states residual sovereignty = that of British Crown, so state must consent to suit
	Iredell:  Peace Treaty is not explicit about taking away vested right; thinks states are supreme powers
	
	
	

	Great (commerce, war/armies, tax, borrow money), Inferior, Means
	Great powers come w/ attached means, not attached inferior 
	
	
	
	
	

	Horizontal structure / role of court

Constitutionally:

· Exclusivity

· Supremacy ( (a) Tempered Statesman, (b) Fearful, (c) Clerk-like

· Department-alism

· Popular Const-itutionalism 
	- Strong view – ability of Court to interpret Constitution

- Jackson’s veto:  every branch can call something unconstitutional

Departmentalism?
	
	
	No limitless treaty power by president / Congress
	- No Const. limit on congressional power to alter structure of inferior federal courts (can move stuff around)

- Acquiescing to Jeffersonian politics
	Pioneering case

- Horizontal review of executive by recognizing obligatory duty of exec.

- Horizontal review of Congress - does not have power to alter Court’s jx ( SCOTUS will strike down unconst. laws

- But Court does not have original jx under Art. III, §2 for writs of mandamus

- But ultimately, all branches are checks on const. – not necessarily judicial supremacy! 

Tempered Stateman

	Case name:
	McCulloch
	Chisholm 
	Ware v. Hylton 
	Bond v. U.S. 
	Stuart v. Laird 
	Marbury v. Madison 

	Vertical structure / role of court
	- Rejection of compact federalism (states not sovereign) / gov’t of people not states

- Supremacy Cl. = states cannot contravene federal law

- Osborn:  still can’t tax it b/c mixed private/public + state can be sued
	One of the first instances of vertical review

- standing against states even though they are sovereigns

- states have limited sovereignty

- Wilson:  states don’t even have sovereignty
	- all judges, incl. state judges have duty to enforce fed. treaties

- people made the Const., not the states, so no nullification power ( fed = Supreme
	Treaty Power is limited to int’l affairs, cannot reach into purely domestic (which goes under state plenary police powers) – cannot backdoor new powers under treaty
	
	

	Standard of review / scrutiny
	Bold & daring usurpation will be struck down regardless of congressional acquiescence
	
	
	
	
	

	Bobbit’s modalities

· Text

· Prudence / consequences

· Appeal to history

· Precedent

· Narrative / national ethos
	- Structure:  Preamble; AoC said no implied powers unlike Const.

- History:  proposal to add “expressly” before “delegated” in 10th A.  rejected

- National myth:  Manifest Destiny ( big nation, means must be expansive
	
	Patterson:  we pay our debts as a people

Main focus of Justices seems to be bringing the U.S. in line with “modern” legal/political global etiquette—opinions focused on law of nations and non-interference w/ K; how confiscation was being increasingly seen as rogue-ish
	
	- Goes along w/ reinstatement of roving circuit due to precedent 
	Justifications for horizontal review:

· role of judges

· oath 

· Supremacy Cl. (textually and structurally)

· Check on omnipotent leg.

· Written Const.

	Other
	- Reliance interests still considered in declaring something unconstitutional

- Fed. sovereign where has power, states sovereign where it doesn’t 

- Const. does not prohibit state taxing BUS, but power to tax = power to destroy
	11th A. overturned Chisholm
	
	- Other restrictions on treaty power:  BoR, state intergov’tal immunities, can’t vest power in president legislate (but not 10th A. yet?)


	- Marshall recused himself here but not from another case where he was the actual witness
	- Backdrop:  political upheaval of the parties

- Potential beginning of Jackson’s 3 categories

- Court is aggrandizing itself through humble brag that Congress couldn't give it this power, but thereby striking down statute




FEDERALISM & ECONOMIC RIGHTS AS LIMIT ON LEGISLATION - 1
	
	THE COMMERCE POWER
	K CLAUSE
	14th A.

	Case name / year:
	Gibbons v. Ogden (1824) – steamboat monopoly 
	NYC v. Miln (1837) - paupers
	Cooley v. Board of Wardens (1851) – Philly pilotage fees for out of staters
	Fletcher v. Peck (1810) – corrupt land deal, GA institutes Repeal Act
	Slaughterhouse Cases (1873) – upheld monopoly 

	Main question
	Preemption under Categorical Commerce Clause (conflicting fed. law)
	State Police Power and DCC (no conflicting fed. law) 
	Borders of DCC – if interstate ( still analyze under PP / DCC – function of power
	K Cl. is inviolable (but see treaties)
	Narrow reading of race-centric remedial goals limiting economic liberty to enter profession

	Constitutional provision(s)
	- Commerce Clause + Dormant CC (Art. I, §8, Cl. 3)

[- Supremacy Clause?]
	- Dormant CC?


	- DCC

- Art. I, §10 – Import/Export Cl. - No state Imposts or Duties
	- K Cl. (Art. I, §10)
	- 14th A. P&I

	Majority / plurality
	Marshall:

- Interstate commerce (“intercourse” = everything not purely internal) incl. commerce that flows into the state (general purpose)

- Fed. statute preempts state statute 

- Substance vs. purpose – state can regulate same substance (means) from diff. source of power / purpose (ends), but if overlap in substance, fed. preempts [is this pretext?!]

- Even w/out fed. coasting statute, Dormant CC would probably conflict w/ state statute
	Barbour – Categorical Locational Test for PP (where no conflicting law)

- Expansive view of PP – where (NY), whom (NY), benefits (NY) ( welfare reg. under PP, not interestate

- Doesn’t reach CC or DCC question / 

- People are not commodities

- 10th A. rights of states 

- Paupers have no right to travel – all agree – and states can bar them!
	Curtis: [influential > 1937] Functional Approach – look to national/local character

- Fundamentally national ( requires national harmonization so invalid under DCC

- Fundamentally local ( Shared State PP

Local where (a) benefits the state primarily (Blackbird) and (b) Congress explicitly leaves to states (tradition)

- Pilotage fee (a) for primary benefit of PA + (b) historically and explicitly left to the states = local
	Marshall:  cannot interfere w/ contracts even if contract came from corruption as long as benefitting party is innocent bona fide – predictability of contracts 

- May be seen as extension of K Cl. to apply to Ks b/t state and citizens

- Does not differentiate b/t executory and executed Ks (so even when not vested, K Cl. protects)
	- Monopoly upheld by cabining 14th A. to race-centric remedial goals, even though violates economic liberty to enter profession

- No incorporation through 14th A. P&I (will later come through DP) [P&I does protect K rights though Allgeyer]

	Concurrence(s)
	Johnson:  Dormant CC – the very grant of power itself preempts the state statute ( this is fed. gov’t arena!
	Thomas against DCC – delegation does NOT in and of itself preempt (Blackbird Creek)
	
	Johnson:  natural law and vested rights – natural law prevents reneging on promises made by state b/c creates vested right
	

	
	
	
	
	
	

	Case name 
	Gibbons v. Ogden 
	NYC v. Miln 
	Cooley 
	Fletcher v. Peck 
	Slaughterhouse Cases  

	Dissent(s)
	
	Story supporting DCC – mischaracterizing Gibbons as DCC, sees state reg. as “clearly a regulation of commerce” + when Congress makes a law reg. something but not other things, that is decree to leave those things alone
	McLean:  this isn’t about safety!  This is about local monopolies, otherwise there would be licensing system
	
	14th A. also about protecting fundamental rights w/out arbitrary restrictions (like entering profession)

	Economic liberty
	CP is categorical through preemption, limits state liberty
	Commerce power does not apply when not interstate, increasing state power
	CP does not apply when it is better done locally, increasing state power
	Increases economic liberty to enter into Ks
	

	Horizontal structure / role of court

Constitutionally:

· Exclusivity

· Supremacy ( (a) Tempered Statesman, (b) Fearful, (c) Clerk-like

· Department-alism

· Popular Const-itutionalism 
	Political safeguards (incl. voters) will keep ridiculous commerce legislation from happening 

Broad view of Court to review state economic regulation and police the boundaries between state police power vs. federal CP
	Continued comfort w/ policing bounds of CP, but putting a finger more on the scale of police power—arguably more forceful interbranch regulation.
	
	
	

	Vertical structure [role of court]
	When states joined the union, they surrendered sovereignty to a single sovereignty 

Commerce is categorical (only fed.) (compared to tax)

- is this pretext? expansion under guise of broad powers (putting fed. leg. above state leg. on same behavior even when for diff. purpose)

States retain Police Power for Health, Quarantine, Inspection, Internal Commerce, Roads
	
	Willing to at least tease, but DCC is being cabined to fundamentally national affairs 

- national vs. local instead of PP vs. CC
	Court is willing to trench on what would normally be an area of State Sovereignty
	Hugely favoring the state power here by cabining the BoR application to the states (incorporation)

	Standard of review / scrutiny


	
	
	
	
	

	Case name 
	Gibbons v. Ogden 
	NYC v. Miln 
	Cooley 
	Fletcher v. Peck 
	Slaughterhouse Cases  

	Bobbit’s modalities

· Text

· Prudence / consequences

· Appeal to history

· Precedent

· Narrative / national ethos
	Structural (functional) analysis of Const., not strict construction – look at general purpose / natural meaning (emphasis on drafters, not public)
	
	Tradition of leaving piloting restrictions to the states
	
	

	Other
	- Black-Bird Creek:  against DCC - Marshall didn’t use DCC b/c no explicit fed. statute (but insignificant waterway); state can obstruct interstate commerce where:  

(1) obstructing not primary purpose, 

(2) not protectionist, 

(3) not large burden to interstate commerce compared to benefit, 

(4) no federal statute present 

(otherwise ( DCC / CC!)

- Bedford Resolution
	Brown:  carve out for importers - w/e Congress approves being imported approves that sale (of the unit), but if broken up, then states can regulate (as well as after first sale)

Passenger cases:  no automatic head tax to pay for foreign paupers under Art. I, §10 (but can have bond or cash – no practical effect)

Edwards:  people can be articles of commerce 
	
	
	- Lochner works around / is in response to this!


FEDERALISM & ECONOMIC RIGHTS AS LIMIT ON LEGISLATION - 2 

	
	14th A. SDP limit PP
	10th A. limits CP
	End of Lochner + beginning judicial deference

	Case name / year:
	Lochner v. NY (1905) – state reg. on bakers’ hours
	Champion v. Ames (1903) – state lottery 
	Hammer v. Dagenhart (1918) – child labor 
	Blaisdell (1934) – Mortgage Moratorium 
	West Coast Hotel – WA min. wage upheld 

	Main question
	Substantive (+ Economic) Due Process and prospective economic rights (not just vested) [under strict scrutiny of sorts]
	Fed Regulation of Lottery distribution across states—Court upholds
	Fed Regulation of intrastate child labor production—Court strikes down
	Emergency powers, exception to K Cl., and judicial deference
	End of Lochner SDP

	Constitutional provision(s)
	- 14th A. SDP
	- 10th A.
	- 10th A.
	- K Cl.
	- 14th A. DP

	Majority / plurality
	Peckham:  14th A SDP protects economic liberty to enter into K (so state cannot reg.)

Categorical Police Power: health, safety, morals, general welfare (if fair, reasonable, appropriate and not arbitrary + unreasonable [pretext])
	Does Congress have CP in this area (Lochner era test):

1 – Is subject interstate commerce?

2 – Is purpose consistent w/ purpose of Congress power?

3 – Does this run afoul of 10th A. reservation of powers?

[Tautology ( dual federalism ( tautology]
	Hughes:  

- Emergency does not create power but, if power is broad (instead of narrow), then enables flexible “living interpretation” (à la Jefferson)

- Right vs. Remedy Limit: the ability to be more flexible w/ the K clause does not allow us to eliminate the underlying right or deny eventual remedy (creditors will eventually get paid here)
	Hughes:  allows restriction on economic liberty – where K gets in the way of liberty, Const. does not protect

- Liberty is subject to restraints for public welfare, health, safety, and morals
14th A. DP analysis

- Ends = concern for living conditions

 - Means: defer to legislative determination that min wage is appropriate remedy

	
	
	Harlan:  if states can limit moral evils (product), 10th A will not prevent Congress from preventing those same evils from entering interstate commerce
	Day:  Congress cannot regulate internal state production methods.
	
	

	Concurrence(s)
	
	
	
	Cardozo:  rejection of laissez-faire in shared economic life; need rational compromise between private right and public welfare; rejection of originalism
	

	Dissent(s)
	Harlan:  clear error rule - only apply Const. law where “plainly, palpably” inconsistent w/ Const.
Holmes:  Const. shouldn't apply a particular econ. theory – rejects laissez faire – as long as reasonable and does not infringe fundamental rights, reg. is valid
	Fuller:  lottery tickets are Ks so transport is not “commerce” = pretext!
	Holmes:  interstate trading is completely w/in fed. purview 

- The incentives of states as a result of the fed. reg. are not dispositive 
	4 Horsemen Dissent: Constitution was adopted during a revolution; this is the exact situation the K clause was meant to prevent (reneging debtors)


	

	
	
	
	
	
	

	Case name / year:
	Lochner
	Champion 
	Hammer
	Blaisdell 
	West Coast Hotel 

	Economic liberty
	Economic liberty = ability to agree to anything you want to in a K.

- Laissez faire:  market produces what is right

Zero-sum game b/t PP and individual autonomy.
	Despite the Court’s general inclination to use 10th A. and 14th A. SDP to give wide individual freedom, morality still seems to be an exception
	Reflective of continuing defense of economic liberty.


	
	Paradigm shifting:  to protect liberty is to protect liberty from unconscionable pressure in employee/employer Ks

- Interest of the community is paramount 

	Horizontal structure / role of court

Constitutionally:

· Exclusivity

· Supremacy ( (a) Tempered Statesman, (b) Fearful, (c) Clerk-like

· Departmentalism

· Popular Const-itutionalism 
	Court as a vigorous defender of individual economic liberty – overruling the legislature on policy

But Court was trying to limit it’s review power to whether the thing is within the police power, not whether something within the police power is the right policy or right way to do it ( but that’s effectively being a superlegislature 
Reflective of Laissez Faire
	
	
	
	Not a very scrutinizing opinion—might note the shift from threat to pack the courts

	Vertical structure [role of court]
	
	 10th A. does NOT reserve in this case – Congress has plenary CP complete in itself w/ no limitations save Const. ones
	10th A. does reserve right to reg.

Could also reflect Tiebout model of states as laboratories—trust supply and demand.
	Limiting a limitation – K Cl. exception, which increases power of the state while giving deference to the state
	State get to do what they want when it comes to state socioeconomic regulation

	Standard of review / scrutiny
	
	
	
	The question under the K Cl. and Fletcher is not whether state action interferes with K obligations at all, but whether the means (moratorium) are reasonably calculated to legitimate ends (addressing the economic crisis) [early rationality basis?]
	

	Bobbit’s modalities

· Text

· Prudence / consequences

· Appeal to history

· Precedent

· National ethos
	
	Morality is integral part of why 10th A. does not reserve
	Morality is less prevalent here, more of a dispute
	Here we can see the Court willing to adjust their approach to the economic realities of the Great Depression—arguably one of the first cracks in the Lochner era (external context impacts decision).
	Constitutional change w/out amendment!

- “The Constitution does not mention the freedom of K.  It speaks of liberty and prohibits the deprivation of liberty w/out due process of law”

	Case name / year:
	Lochner
	Champion 
	Hammer
	Blaisdell 
	West Coast Hotel 

	Other
	Underlying Economic Assumption: workers can organize and negotiate rights

Comparison to Holden (miners’ case) – bakers also need protection?

Comparison to Fletcher – this case is about prospective (non-existent) Ks


	Distinguish Paul v. Virginia: same setup, but mortgages—doesn’t have moral element
	Dagenhart and Ames—probably distinguished on moral consensus basis; technically also a means of production issue

Underlying Fear of National Police Power

Leads to a prisoner’s dilemma where everyone has pressure to allow same immoral child labor
	Background Q: how do we know when there’s an emergency (violence?)

Previous limitation on Lochner = Nebbia - guarantee of SDP demands only that the law not be unreasonable, arbitrary, or capricious and that the means have real and substantial relation to the objects sought to be obtained (beginning of rationality review?)
	Pre-West Coast Hotel, SCOTUS struck down a wage setting law for women based on Adkins v. Children’s Hospital (which West Coast overrules)

Robert’s change of heart (pro New Deal) = “switch in time saved the nine”

- CC becomes invisible

- Lochner economic DP is gone

- 10th A. turns into truism 

Williamson:  Douglas - End of Lochner—EP and Rational Basis Review for Econ Reg: court declines to step in and strike down a socio-econ reg on rationality review

Rationality Review: means must be rationality related to legitimate ends


FEDERALISM & ECONOMIC RIGHTS AS LIMIT ON LEGISLATION - 3
	
	END OF LOCHNER
	EXPANSION MODERN CP
	MAXIMUM DEFERENCE (Warren)

	Case name / year:
	Carolene Products (1938) – dairy monopolies / fed. reg. on filled milk
	NLRB v. Jones (1937) – National Relations Act const. under CP
	Darby (1937) – uphold FLSA
	Wickard (1942) – limit wheat / farmer violates for purely personal consumption
	Heart of Atlanta (1964) – public accommodations in hotels, CRA 1964 upheld

	Main question
	Modern Economic DP under CC / Infamous FN4
	Defining CP and “interstate commerce” 
	Defining CP 
	Defining CP
	Defining CP as it relates to CRA 1964

	Constitutional provision(s)
	- Commerce Cl.
	- Commerce Cl.
	- Commerce Cl.
	- Commerce Cl.
	- Commerce Cl.

	Majority / plurality
	Stone:  so long as they can imagine some facts that would support rational connection between the power (e.g. CC) and the regulation (milk), then it’s presumptively Const.
FN 4: most important element of this case. 

- Rationale basis for socioeconomic regulation; 

- Some stricter review for: 

1) fundamental rights (first 8 Amendments; Corfield, Nevada, Heller); 

2) political process rights; 

3) discrete and insular minorities
	Hughes:  CP—Affectation Doctrine: “affecting commerce” as “in commerce, burdening commerce, obstructing free flow of commerce, or having or tending to a labor dispute burdening the free flow of commerce”
- Manufacture vs. production is not dispositive in this case!!!

- Indirect effect on the stream of commerce is sufficient

Broader than Dagenhart which only allowed prohibition of immorality ( Congress can now reg. intrastate economic activity that might affect downstream interstate commerce (e.g. labor strike) if not as far-fetched as the effect on interstate activity in Schechter
	Hughes:  CP—Substantial Effect Test: CP extends to those activities that substantially affect interstate commerce—as to make regulation appropriate to the attainment of a legitimate end (i.e. the regulation of interstate commerce)

Overruling Dagenhart: reject the premise that intrastate activity/manufacture can’t affect interstate economic activity


	Jackson:  CP—Aggregate Effect: individual actions that might not themselves affect interstate commerce if the aggregate effect of multiple actors taking that action would affect interstate commerce.

- Regulation of home production!  Very few limits to CP if any
	Clark:  Channels of Interstate Commerce: hotel benefits from the channels of commerce since it’s on interstate highway, so can be reg. under CP.

Rational Basis: applies rational basis review—discrimination in hotels affects commerce(means reasonable and appropriate

	Concurrence(s)
	Butler:  statute that excluded products that were demonstrably not injurious to health or calculated to deceive would violate the 5th A. DP 
	
	
	
	

	
	
	
	
	
	

	Case name / year:
	Carolene Products
	NLRB v. Jones 
	Darby
	Wickard
	Heart of Atlanta

	Economic liberty
	Continuation of West Coast Hotel – DP is now about whether society is better off as a whole unless you are specifically targeted under FN4 (individual K rights less important)
	Generally, increasing regulation decreases economic liberty to Ks in the Lochner sense (but remember paradigm shift into “liberty” being liberty from unconscionableness).
	Definitely limits the “economic liberty” of hotel owners, but increases that of black people traveling 

	Horizontal structure / role of court

Constitutionally:

· Exclusivity

· Supremacy ( (a) Tempered Statesman, (b) Fearful, (c) Clerk-like

· Department-alism

· Popular Const-itutionalism 
	
	Hughes court—first backed off from intervention on 14th A SDP in states in West Coast Hotel and now acquiesces to the New Deal under the CP. 

SCOTUS gets in line w/ national policy
This is a significant expansion of the CP.
	More of Hughes leading the charge expanding power to regulate individual economic activity. More acquiescence to the New Deal.
	High point of Judicial willingness to allow federal interference w/ private activity—greater trust in the Federal gov’t than private economic negotiation
	Court shows willingness to work with Congress to address racial discrimination in public accommodations, allowing them to cabin it under the CP. 



	Vertical structure [role of court]
	This is still the Hughes court (Stone opinion). Continued deference to state legislative activity that’d normally be thrown out in Lochner.
	Erosion of dual federalism
	10th A. is a truism 
	
	

	Standard of review / scrutiny
	FN 4: most important element of this case. 

- Rationale basis for socioeconomic regulation
= as long as “rationalizable” – very deferential
- Some stricter review for: 

1) fundamental rights (first 8 Amendments; Corfield, Nevada, Heller); 

2) political process rights; 

3) discrete and insular minorities
	
	CP extends to legitimate ends
	
	Rational Basis: only need to show 

1) Congress has a rational basis for finding that racial discrimination by motels affected commerce; 

2) the means chosen to address the problem were reasonable and appropriate

	
	
	
	
	
	

	Case name / year:
	Carolene Products
	NLRB v. Jones 
	Darby
	Wickard
	Heart of Atlanta

	Bobbit’s modalities

· Text

· Prudence / consequences

· Appeal to history

· Precedent

· Narrative / national ethos
	FN 4 echoes Fed 10 Madison’s fear of factions

+ previous injustices, inequalities of wealth, social stratification, deep-seated prejudices, gerrymandering districts, self-dealing by politicians, and bureaucratic obstruction ( judicial scrutiny (aren’t more things like this than those warranting judicial deference as in the text?) 
	
	Dagenhart is dead—underlying premise is thrown out.


	Fear of Dagenhart realized: after Wickard not clear what limits remain on CP (but don’t forget Lopez)—looks a lot like a federal police power
	- Question of whether it really belongs here structurally (broad CP) and morally (discrimination simplified to economic activity) 

- Choosing CP>14th A and CRCs: Congress took path of least resistance (CP) rather than confront the CRCs, so these cases get characterized as CP rather than EP under 14th A (unfortunate)

	Other
	Also in line w/ Williamson but mostly remembered for FN4 and discrete and insular—hinting at the beginning of the Suspect Classification Doctrine

Olsen v. NK – as long as reg. makes some sense, won’t Lochnerize 
	Const. change - a lot changes between Blaisdell and Williamson
FORMAL – Article V – appointment of justices – Congress court management – litigation – INFORMAL 

Formal through TEXT

Informal through PUBLIC OPINION:  external pressures on justices, public opinion through appointment process, formal amendment (Ackerman), social movements / diffuse
	Civil Rights Cases (1883) had cabined 14th A. to gov’t, not private discrimination (contra Harlan dissent).


FEDERALISM & ECONOMIC RIGHTS AS LIMIT ON LEGISLATION - 4
	
	MAXIMUM DEFERENCE (Warren)
	REIGNING IN CP (Rehnquist)

	Case name / year:
	Katzenbach v. McClung (1964) – barbecue joint reg. by CRA upheld
	Perez (1971): NY loan sharking
	U.S. v. Lopez (1995):  strike down Gun Free School Zone
	U.S. v. Morrison (2000) – strike reg. Violence Against Women Act 1994
	Gonzales v. Raich (2005):  marijuana black market, fed. can reg.

	Main question
	Broad definition of CP as it relates to CRA 1964
	Broad definition of CP (generally)
	Limiting definition of CP
	Limiting definition of CP & §5 of 14th A. 
	Expanding definition of CP / economic activity

	Constitutional provision(s)
	- Commerce Cl.
	- Commerce Cl.
	- Commerce Cl.
	- Commerce Cl.

- §5 of 14th A.
	- Commerce Cl.



	Majority / plurality
	Clark:  Channels of Interstate Commerce and Aggregate Effect: basis for upholding = channel of interstate commerce (out of state customers and food) + aggregate affect (Wickard)

Rationale: discrimination in restaurants cumulatively creates an artificial restriction on the market by not allowing certain customers to be there which in turn, depresses the market and discourages establishing businesses there
	Douglas:  uphold reg. of loan sharking entirely w/in NY (ostensibly intrastate) on basis that is crime affecting interstate commerce
If class of activity affects interstate commerce, the fact that you are member of that class is sufficient to be regulated.
	Rehnquist:  Threshold Question—Economic Activity: can’t regulate non-economic activity. (unless reg. thereof part of larger scheme of reg. of econ.) ( no rational basis

Categorical CP: 

1) Channels of Interstate Commerce (Heart of Atlanta, Katzenbach)

2) Instrumentalities of Interstate Commerce: railroads, highways, things and people in IC (possibly HoA, Daniel)

3) Substantial effect or relation to Interstate Commerce - Jones expanded by Wickard:

Q:  Can you aggregate the effects and regulate?

Act.

Econ. Scheme

No

Econ

Y

Y

Non

Y

N

- Lopez limits on definition of econ:  

1 - Timing: here, the Court freeze-frames the activity (possessing a gun) and looks to see if the activity is economic in nature

2 – Substantial effect: majority characterizes the effect as non-economic (dissent disagrees) (contra Perez ish?)
	Rehnquist:  

1 – gender crimes not economic
2 – no jurisdictional hook, not interstate 

[Saving reading of Perez? 

Even if something is not purely economic, if it has substantial interstate effect, than perhaps can be regulated under (CP.  E.G. gambling vs. interstate gambling?)]
	Stevens:  black market makes this much more directly economic activity (esp. under Wickard)

	Case name / year:
	Katzenbach
	Perez 
	Lopez
	Morrison
	Gonzales v. Raich 

	Concurrence(s)
	Black:  In order for Congress to regulate, the threat to commerce must be real and direct as in this case and not remote or speculative. An isolated incident does not apply unless it has a significant effect in the aggregate.
Douglas / Goldberg: Logically applicable to both Heart of Atlanta and McClung, Congress has power to prohibit prosecution in privately owned places under § 5 of 14th A. (and that it would have a more settling, longstanding effect)
	
	Kennedy:  emphasis on federalism; other means to control guns; police power; should “remand” to Congress

Thomas:  text + history ( should temper future cases to reflect that recent jurisprudence has deviated from original understanding of CC ( substantial effect goes too far compared to history and textual reading
	
	Scalia:  under McCulloch, Proper Clause “empowers Congress to enact laws in the effectuation of its enumerated powers that are not w/in its authority to enact in isolation”

	Dissent(s)
	
	Stewart:  Federal v. National Problem: flavors of Cooley (Curtis opinion)—“crime” is a national problem, but that doesn’t mean we should federalize all crime, unless involves problem b/t the states (e.g. spillover effects)
	Stevens:  guns are both articles of commerce and articles that can be used to restrain commerce

Souter:  defer to Congress if there is a rational basis = judicial restraint – respect for competence and primacy of Congress ( this decision is retrogressive (does a historical summary of cases)

Breyer:  basically rational basis review; 

1 – significantly affect

2 – cumulatively

3 – at one remove (not directly)

Maj. goes against precedent; guns affect interstate commerce (distinction b/t “economic” and “noneconomic” silly)  + serious problem that has adverse effect on classroom and thus substantial threat commerce through learning 
	Breyer:  federal liability imposed directly on states might be seen as less friendly to states’ rights than the cooperative federalism system of private liability embodied in VAWA
	O’Connor:  w/out positive proof of medical marijuana bleeding into black market, don’t regulate it!

- This eviscerates Lopez – Congress could regulate guns near schools if such penalties were linked to a larger congressional ban on all guns (b/c would create black market)

	Economic liberty
	Again, benefits liberty of individuals protected by CRA
	Protection against loan sharking
	CP cannot be used to limit noneconomic liberty (unless part of econ. scheme)!
	Arguably depresses economic activity of victims
	Depresses economic liberty of marijuana growers who are allowed to grow under state law

	
	
	
	
	
	

	Case name / year:
	Katzenbach
	Perez 
	Lopez
	Morrison
	Gonzales v. Raich 

	Horizontal structure / role of court

 
	As with all the cases in this section, enormous deference to the legislature and the CRA 1964.
	Court still is willing to allow regulation of things that seem ostensibly intrastate in nature, but this time it is no longer under CRA (even broader)


	Note this is a conservative bloc opinion 

Conservatives—cabin the CP to econ activity

Liberals—would allow this w/in the ambit—applies rational basis review

	
	

	Vertical structure [role of court]
	
	
	
	
	

	Standard of review / scrutiny
	If it’s reasonable, you defer!

Having found a rational basis for finding a chosen regulatory scheme necessary to the protections of commerce, our investigation is at an end.
	
	Threshold:  must be economic to reach rational basis test
	
	

	Bobbit’s modalities

· 
	Displays a willingness to translate Wickard logic to the CRA 1964 public accommodations provision


	
	Conservative majority: Rehnquist, Scalia, O’Connor (swing), Thomas, (Kennedy—swing)

Liberal Dissent: Breyer, Souter, Ginsburg, Stevens


	
	

	Other
	Daniel v. Paul (1969):  whole is covered if any part is covered - Brennan upholds application CRA to concession stand, looking at where the snacks come from and who comes to the park (dramatic breadth / structural & moral Qs) – Black dissent about scope probably correct
	
	Regulating Inactivity v. Activity NB (Sebelius): Congress can only regulate activity, not inactivity (the decision not to do something

A structural middle approach?  Each state should be trusted to regulate affairs whose effects are felt w/in geographic limits, but Congress may step in to deal with interstate spillovers—where actions in one state have real effects in other states ( basically relies on distinction between “national” problems and “federalist” ones

Wilson:  Congress can deal with interstate spillovers, including noneconomic (Federal view)
	
	


FEDERALISM & ECONOMIC RIGHTS AS LIMIT ON LEGISLATION - 5
	
	SCOPE OF 10TH A.

	Case name / year:
	National League of Cities (1976):  struck FLSA
	NY v. U.S. (1976):  struck down Take Title provision
	Garcia (1985):  upheld FLSA
	Printz v. U.S. (1997):  Brady Handgun Act forcing state sheriffs to do background checks

	Main question
	Fed. gov’t cannot reg. minimum wage
	Fed. gov’t cannot compel state legislature 
	Fed. gov’t can reg. minimum wage
	Fed. gov’t cannot conscribe state officials 

	Constitutional provision(s)
	- 10th A.
	- 10th A.

- Commerce Cl.
	- 10th A.

- Commerce Cl.
	- 10th A.

	Majority / plurality
	Rehquist:  10th and the Protection of Essential Public Functions: federal gov’t can’t regulate in a manner that interferes w/ fundamental attributes of statehood—essential public functions: public health, parks and rec, fire and police depts.
	O’Connor:  Commandeering State Legislatures and Sovereign Immunity: Congress can’t compel states to pass laws themselves. 

- Can’t commandeer state legislatures to implement Federal policy in sovereign capacity


	Blackmun:  Overruling National League of Cities: the essential public function test is unworkable since has no organizing principle b/t “essential” and “nonessential” (judicial favoritism).

We should instead leave to the political process and inherent political protections in the Const. Authority here = CP
- Presumption of Const. of fed. reg.
	Scalia:  Commandeering State Executive Officials: this is basically the executive analog to N.Y. 

- Can’t commandeer state officials for federal programs (w/out state consent?)

- Can’t force STATE EXECUTIVE to enforce in their sovereign capacity

Structural component 

1) under SoP = commandeering would allow fed. gov’t to run branch of state gov’t

2) accountability

	Concurrence(s)
	
	Take Title is w/in Const. powers of Congress
	
	Thomas:  restrict CC under Lopez concurrence; 2nd A.

	Dissent(s)
	Brennan:  nothing in the 10th A. imposing this limitation; CP reaches farther than this

Stevens:  there is no principle limiting Congress in this way, and taking this logic further would impinge on ability to regulate safety regulations on jobs, etc…
	Not forcing will upon the states; rather, setting up compromise to solve waste disposal problem otherwise would be shoveled to another state.
	Powell:  state protection should be determined by Constitutional law, not a legislative race ( use 10th A. here

O’Connor:  10th A. is being eviscerated, and this leaves only Congress’s “underdeveloped capacity for self-restraint” in the way of eliminating state sovereignty
	Stevens:  Federalists argued that fed. gov’t would be small b/c would use state officials!

Souter:  Federalists 27, 44, 36, 45

Breyer:  no need for absolute restriction here, compare to Europe



	Meaning of 10th A.
	Metaphor of deeper recognition of states’ rights and separate existence 
	10th A. protects states from becoming fed. agents.


	10th A. is weakening; preference for structural protection of states’ rights
	10th A. protects state officials from being commandeered to some extent, but decision is based on more structural args.

	Horizontal structure


	
	
	
	

	Case name / year:
	National League of Cities
	NY v. U.S.
	Garcia 
	Printz 

	Vertical structure [role of court]
	Rehnquist Court:  Dual Sovereignty - Reflective of the continuing belief that the federal gov’t should not interfere w/ some core state functions and that it is the Court’s job to police these boundaries w/ the 10th A. 

Sees the 10th A. as a declaration of state sovereignty limitation, not its source ( defines states’ rights residually /structurally and does not cut across Congress’s enumerated powers

- So right to set minimum wage is not “textual” right
	Renquist Court—winning some and losing some; this comes before Garcia

What dies—Essential Public Function Doctrine (National League of Cities): broad Congressional authority to regulate states under CP

What survives—no commandeering state officials (New York, Printz)
	Shift in the Court’s view of its role—leave protection of states to the political process. 

Less willing to police the boundaries of federal power using the 10th A. (NB Powell Dissent rejecting this idea)


	Irony of New York and Printz = aggrandizement

by preventing “commandeering” in the interest of accountability, these cases, bolstered by more conservative blocks of the ct. seem to invite gov’t expansion—use federal officials

Views of Federalism:

1 – preserve liberty vs. judicial intervention

2 – democracy vs. local tyranny + size problems

3 – laboratories (Tiebout vs. Pierson)

	Scrutiny?
	
	
	
	

	Prior cases informing 10th A.:

GENERALLY

- Gibbons (1824):  Empty and not a basis for invalidating laws—once we’re within Congressional authority, the law is valid

COMMERCE POWER

- Dagenhart [Lochner] (1918): Zone of Federal Non-Interference: CP doesn’t extend to the regulation of intrastate means of production
- NRLB (1937):  apparently unconstrained by the CP

- Darby (1937):  expressly rejects the 10th A claim

- Wickard (1942):  apparently unconstrained by the CP

TAX POWER

- Drexel [Lochner] (1922): Zone of Federal Non-Interference: TP doesn’t extend to intrastate means of production

- Butler [end of Lochner] (1936):  Zone of Federal Non-Interference: TP doesn’t extend to intrastate means of production
	Bobbit’s modalities ( ( (
· Text

· Prudence / consequences

· Appeal to history

· Precedent

Narrative / national ethos
	Legal realism:  Blackmun changed his mind ( started rethinking structural argument about how to protect the states ( should be basically no review of congressional actions that impinge on the states so long as they are justified under one of the Art I § 8 power

Consider: (1) different issues reaching the Court, (2) new facts, (3) changed political landscape, (4) developments in legal doctrine, (5) new Justices, (6) simple changes of heart
	Another conservative v. liberal split. 

Formalist concern wins out here over functionalism

	
	Garcia + New York: Congress can do a lot in the way of regulating states under CP but can’t go so far as to require the states to enact legislation under 10th A

- Conditioning spending: still permitted (Dole)

Take Title provision = either state (1) takes title to waste + liability or (2) regulate disposal according to congressional mandate ( forced either way to implement / become agents of fed. gov’t


	Professor Wechsler:  political process actually insulates state gov’t from fed change, like equal representation of states in Congress (but see state control over fed election process which has greatly decreased with “one person, one vote”)

Professor Kramer:  political process doesn’t protect state institutions since voters could very well allow those institutions to go under if they think fed institution can do better


	Coasian reading: Fed gov’t can force its way through withholding funding, so this is simply balancing the playing field for states




FEDERALISM & ECONOMIC RIGHTS AS LIMIT ON LEGISLATION - 6
	
	STATE SOVEREIGN IMMUNITY

	Case name / year:
	Chisholm (1739)
	Hans v. Louisiana (1890):  
	Seminole Tribe (1996):
	Alden v. Maine (1999):
	Who can sue states: 

1) U.S. gov’t; 

2) another U.S. state; 

3) bankruptcy claimants; 

4) some admiralty claims; 

5) claims arising under the 14th A.; 

Fitzpatrick v. Bitzer – Court permitted Congress to “abrogate” 11th A. and subject states to damage lawsuits in federal court, if Congress is acting pursuant to its powers under the Reconstruction Amends

Ex Parte Young (1908):  Minnesota limited railroad rates, so they sued claiming violation of 14th Amend. - Lochner-like case ( individuals can sue state officials for injunctive relief to prevent enforcement of 14th A.
6) appellate cases from State courts (b/c basically waiver); 

7) waiver (Hans); 

8) against cities and some state agencies; 

9) against state officers for injunctive relief



	Main question
	Does jx b/t “State & citizens of another state” and “State and foreign citizens” mean a citizen can sue a state?
	Does the 11th A. immunize states against suits from their own citizens?  Mostly
	Can Indian States and foreign nations sue states?  No
	Can citizens sue states in state court?  No
	

	Constitutional provision(s)
	- Art. III, §2
	- 11th A.
	- 11th A.
	- 11th A.
	

	Majority / plurality
	Jay: Article III and Suits Against States - can’t declare sovereign immunity against the people – the people are the sovereign (Wilson)

- The government is just an agent of the people who are the principal / sovereign (Jay)
	Bradley:  11th A and Suits by the State’s Own Citizens and Waiver: 11th A bars suit by the state’s own citizens, but state may voluntarily open themselves up to suit (waiver)
	Rehnquist:  11th A and Indian Tribes and Foreign Nations: Indian tribes and foreign nations can’t sue states under 11th A. (and Congress can’t use CP to extent this right)
	Kennedy:  11th A, State Court, Federal Claim: 11th A bars suit by citizens in state court on federal claims. (extends 11th A to state jurisdiction—original precedent was about federal)
	

	Concurrence(s)
	
	
	
	
	

	Dissent(s)
	
	
	
	Souter– this is in direct opposition to the idea that government is not above its citizens
	

	2 Theories of 11th A Sovereign Immunity: 

1) Complete Immunity—5-4 majority: 11th A bars all suits against states by citizens (and Indian nations) 

2) Diversity Immunity—supported by Ginsburg and liberal bloc: 11th A was directed at Chisholm and meant to bar diversity suits (unlimited liability), not all suits including those by their own citizens. Hans was wrongly decided and should be overruled to allow limited federal question jx over states
	No immunity!
	Complete immunity
	Complete immunity
	Complete immunity
	

	
	
	
	
	
	

	Cases:
	Chisholm 
	Hans
	Seminole Tribe 
	Alden v. Maine 
	

	Vertical structure [role of court]
	Court viewing itself as a product of the people in some senses—not willing to protect states from suit.

Chisholm triggers the 11th A. insulating states from suit—don’t want unlimited liability
	Nothing special—really just court holding firm to the Sovereign Immunity Doctrine even in context of non-diversity cases.
	
	
	

	Other
	“Diversity school” – 11th Amend. left untouched plenary federal jx in federal question and admiralty cases and of course says nothing about suits brought by a citizen against his own

Louisiana v. Jumel – 11th A. bars lower federal court from hearing a constitutional (“federal question”) claim brought against LA by citizen of sister
	
	Overruling Pennsylvania v. Union Gas – similar abrogation via statute enacted under commerce power CB 887
	
	


FEDERALISM & ECONOMIC RIGHTS AS LIMIT ON LEGISLATION - 7
	
	CP, TAXING, SPENDING POWERS TODAY

	Case name / year:
	Bailey v. Drexel Furniture (1922):
	Butler (1936):  strike down act for intruding on 10th while simultaneously expanding TP & SP
	Dole (1987):  Congress conditions 5% of state funding on the 21-drinking age.  Court upholds under SP

	Main question
	What kind of power is TP?
	What kind of powers are TP & SP?
	What are the limits of SP?

	Constitutional provision(s)
	- Art. I, §8, Cl. 1 (TP)
	- Art. I, §8, Cl. 1 (TP / SP)
	- Art. I, §8, Cl. 1 (SP)

	Majority / plurality
	Taft:  Taxing Power—Ancillary Limitation: TP is ancillary to financing other powers—can’t use it as a freestanding power to encourage cooperation on the parts of states.

Penalizing states to get them to go along w/ a policy is a violation of the 10th Amendment (not totally clear on how applicable this is now—Sebelius would seem to indicate it’s still present)
	Roberts (different one):  Taxing Power—Rejection of Ancillary Limitation—General Welfare Test: rejects Drexel and adopts the view that the SP and TP are independent powers. 

- Gov’t has the power to tax and spend for the general welfare.
	Rehnquist: Broad Scope of Spending Power—Conditional Spending: Congress has broad power to place conditions on federal funding in order to achieve regulatory measures it couldn’t reach w/ other powers IF 

1) For general welfare

2) the condition is expressly stated 

3) has some relationship to the purpose of the spending program, +

4) would not result in unconst. action by state

Coercion v. Incentive—10th A Limits:  genuine choice 

Incentivizing cooperation w/ federal policy is acceptable—but can’t cross the line into coercion—this would violate the 10th A

	Concurrence(s)
	
	
	

	Dissent(s)
	
	
	O’Connor: this crosses the line into coercion—violates 10th A (under Butler); fails (1) and (3)

	CP / TP / SP
	TP cannot be used to encourage competition
	Gov’t has the power to tax and spend for the general welfare.
	Can place certain conditions on federal funding under SP

	Horizontal structure / role of court 
	Court regulates Congressional power and limits it here
	As w/ elsewhere, decisions that increase Congressional power simultaneously indicate Court’s role to determine Congress’s power while also giving Congress that power

	Vertical structure [role of court]
	Also falls in the middle of the Lochner era, possibly tied to the animus against gov’t interference.
	Right at the end of Lochner era—1 year before West Coast Hotel signals Lochner’s demise. 

Expansion of CP coinciding w/ expansion of TP/SP (though this particular case still strikes down on 10th A grounds)

This isn’t a Hughes opinion, but he joins in the majority suggesting he’s still very much a part of this movement.

Seems like there’s some ambivalence here—Court policing borders of federal power w/ 10th A while simultaneously expanding scope of TP/SP (possibly a signal of the end for Lochner)
	Rehnquist Court Decision

Court still generally willing to allow broad Congressional latitude, but will police at the border (10th Amendment)

	
	Bailey
	Butler
	Dole

	Standard of review / scrutiny
	
	United States v. Kahriger (1953):  taxation power is just like any other federal power and it is not subject to enhanced scrutiny simply because it is a tax ( unless there are provisions extraneous to any tax need, courts are w/out authority to limit the exercise of taxing
	

	Bobbit’s modalities
	
	
	

	Other related cases:

Sonzinsky v. United States (1937):  $200 annual tax of firearms and of their exchange is foremost a revenue tax (“revenue-raising”) and not prohibitionary, even though all taxes are regulatory to some extent

Steward Machine Company v. Davis (1937):  states given the choice to pay federal tax or much reduced version if they paid into state unemployment fund ( this is not undue influence, state has choice b/c:

1 – proceeds not earmarked

2 – unemployment compensation for credit needed and had approval of state

3 – not irrevocable agreement

4 – not for unlawful end but rather in line w/ national mission

Helvering v. Davis (1937):  upheld benefit provision of Social Security Act on idea that only national program could effectively administer (to avoid race to the bottom?)

Oklahoma v. U.S. Civil Service Commission (1947):  Congress can condition grant of federal funds on compliance with Hatch Act provision prohibiting state officials principally employed in these programs from taking “any active part” in politics 

What about Coyle v. Smith - there are some 10th Amend. features of statehood that would otherwise be violated; quantum of threat seems to matter; type of funding would have to be related to the location of state capitol
	Overarching concern: the requirement of express statement and avoiding coercion evidence Court’s belief that there needs to be a genuine choice


	
	CP, TAXING, SPENDING POWERS TODAY

	Case name / year:
	Sebelius (2012):  validity of the Affordable Care Act under TP, SP, and CP

· Individual mandate:  taxpayers must buy insurance or pay “penalty” (cost-shifting/ freeriding problems)
Medicaid expansion:  federal funding conditioned on this

	Main question
	Is the individual mandate valid under CP / TP / SP?  TP.

Is the Medicaid expansion valid under CP / TP / SP?  NO.

	Constitutional provision(s)
	- Art. I, §8, Cl. 1 (TP / SP)

- Commerce Cl.

- 10th A.

	Majority / plurality
	Roberts:

A) Upholds the individual mandate under TP
· TP: can reach policy areas CP can’t reach (Butler), but does not have derivative control like CP does 

· NOT CP - Economic Inactivity: can’t regulate the decision not to do something.  A follow up to the limit imposed in Lopez that CP must regulate economic activity
· NOT N&P (Roberts + 4 dissenters) – once outside of CP, no longer under enumerated, and so no N&P

· “Penalty” is a tax b/c: 

· 1) no punishment or criminal enforcement; 

· 2) size of the extraction – allows legitimate choice
· The second Taxing factor (size of extraction) seems to be the most important—fits in line with TP/SP jurisprudence on coercion v. incentives (Dole—technically a SP case, but the logic should carry)

· 3) sent to the IRS

B) Strikes down the Medicaid expansion under SP (no majority rationale / only plurality)

· Invalidation of the Medicaid Expansion—SP 10th A Limits: Roberts only has a plurality on this point, but focuses on the need for a genuine choice (did state knowingly & willingly accept K)—too much reliance 
· Shift in kind, not just degree:  Medicaid would apply to all nonelderly people w/in 133% of poverty line instead of four categories of needy as previous

· Public official accountability rationale – tied hands
· Would keep provision but allow free opting out (?)

Difference b/t conditions on funds for particular program and withdrawing funds from unrelated program (Dole) ++ percentage of funds (lose all)

	Concurrence(s)
	PART A – INDIVIDUAL MANDATE

Ginsburg concurrence / dissent:  Individual mandate falls well w/in CP under Wickard and Raich

· The reg. scheme as a whole fulfills the test under N&P:

· (1) whether rational basis for concluding regulated activity affects interstate commerce, 

· (2) reasonable connection between regulatory means and asserted ends

· + all activity can be reframed as inactivity

· + some inactivity already reg. (selective service)

Joint dissent:  agrees that CC does not apply to inaction or creation of commerce, but argues that as a result, no other power can allow individual mandate

· ACA may require national program to be successful, but that logic could be applied to many things

· No other federal power over private conduct is not done through N&P

· Young people are not a part of the health market 

· Could compel entry into other markets by logic

Thomas:  “substantial effects test” as established by Wickard, articulated in Morison, and strengthened by Raich runs afoul of original understanding of Congress’s powers

PART B – MEDICAID EXPANSION

Ginsburg & Sotomayor:  Medicaid expansion is an expansion, not a jump (matter of degree) ( uphold whole provision!

· Sotomayor oral argument:  couldn’t Congress scrap the entire Medicaid system and enact Medicaid II and condition funding on accepting the expansion?

· 1 – in terms of accountability, seems the same

· 2 – sequencing:  harder to say legitimate choice when creeping expansion instead of creation

Scalia / Kennedy / Thomas / Alito:  strike whole provision b/c coercive ( silly to think that a state can reject this and replace it w/ its own program since its so huge and imposing

	Dissent(s)
	

	CP / TP / SP
	TP is expansive, but SP is limited where it is coercive 

	Horizontal structure / role of court 
	

	Vertical structure [role of court]
	A rather mixed bag, since ruling “against” states on TP but for them in SP.

	Standard of review / scrutiny
	

	Bobbit’s modalities
	Strong constitutional avoidance:  this is unconstitutional under CC, so give it saving interpretation as a tax

	Other
	Cannot avoid taxation through inactivity

Not a direct tax or capitation that applies to everyone, this is tax that applies only to people with some money who do not have insurance

Compare to Bailey v. Drexel Furniture:  there the tax was a penalty b/c high amount, included scienter requirement (so criminal like), went to DoL

Additional potential argument:  this tax does not burden a fundamental right (like religion or Due Process)

Summary of the case
1 - Commerce ≠ inactivity

2 - Can’t aggregate effects of inactivity under N&P 

3 – Individual mandate = tax

4 – Medicaid expansion = coercive 

5 – Medicaid expansion ≠ valid spending


SEPARATION OF POWERS:  THE EXECUTIVE - 1
	
	REMOVAL
	BOTH
	APPOINTMENT

	Case name / year:
	Myers (1926):  law requiring Congressional consent before firing postmaster
	Humphrey’s Executor (1935):  FTC official removal
	Bowsher (1986):  Congress tried to reserve removal power of its own over Comptroller
	PCAOB v. Free Enterprise (2010): officer removable for cause only removable by another officer removable for cause
	Morrison v. Olsen (1988):  Nixon impeachment – can he fire special procutor?
	NLRB v. Canning (2014):

	Main question
	Can the president remove a (principal), executive officer at will?  Yes. 
	Can Congress condition the removal of quasi-legislative and quasi-judicial officers on a finding of “for cause”?  
	
	Can there be double insulation?  No.
	(1) Can Congress can delegate app’t of special prosecutor to Art. III judges w/o violating SoP – Yes.

(2) Is the officer principal or inferior (can removal be conditioned on “cause”) – inferior.
	Whether Recess appointment power allows for intrasession recesses and/or only intersession recesses – both, but only if of sufficient length (10 days) + Congress actually unavailable for deliberation 

	Constitutional provision(s)
	- no const. provision about removal
	- no const. provision about removal
	- no const. provision about removal
	- no const. provision about removal
	- Inferior Appointments Clause (Art. II, §2, Cl. 2)
- Art. III
	- Recess Appointment Cl. (Art. II, §2, Cl. 3)

	Majority / plurality
	Taft:  Asymmetry of Removal and Appointment: president can remove principal, executive officers at will.
	Sutherland:  Removal for Cause—Quasi-Legislative/Judicial Principal Officers: Congress can condition the removal of officers “for cause” if the officer is quasi-legislative (rulemaking) or quasi-judicial (adjudicative) but not if purely executive
	Burger:  Executive Officer—Functional Test: look to what the officer does to determine whether 

Purely executive 

OR

Quasi-legislative: rulemaking

Quasi-judicial: adjudicative 
	Roberts:  No double insulation: can’t have someone who is only removable for cause by someone else who is only removable by cause.
	Rehnquist:  Congressional Delegation of Appointment to Art. III Judges: Cong. can delegate the appointment of purely executive inferior officers in this case. (judicial branch makes the most sense b/c it’s the least political branch)
For Cause Removal—Principal v. Inferior Officer: 

- Inferior & “removable for cause” is acceptable if: 

1) limited tenure;

2) can be removed by a superior, pure exec officer; 

3) limited duties

3) limited jurisdiction
	Breyer:  Recess Appointment Power includes “inter” and “intra,” subject to “10 days unless exigent circumstances” 

Vacancy can occur during or before recess due to historical practice 

Pro forma sessions count as “in session,” not recess

	Concurrence(s)
	
	
	
	
	
	Scalia:  agrees that appointment was erroneous, but RAP should be limited to inter-session (text clear)

	Case name 
	Myers 
	Humphrey’s Executor 
	Bowsher 
	PCAOB 
	Morrison
	Canning

	Dissent(s)
	
	
	
	
	Scalia:  should not allow Art. III judges to appoint special prosecutor as trenches on SoP ( unconst. delegation of power
	

	Horizontal structure / role of court

 
	Court willing to give more authority to President for removal than appointment (requires Senate approval)—doesn’t want President stuck w/a nominee

Congress cannot legislate controls over removal power – blocking congressional aggrandizement
	Removal power is tempered where the officers are not purely executive
Cabining presidential power—no congressional aggrandizement

By this point, SCOTUS is comfortable policing executive and legislative power.
	Court willing to police executive power of removal—not boundless.

NB: involved congressional aggrandizement
	Can’t totally insulate from presidential power, but still the Court defining the boundaries of executive power
	Court acting as a check on the president and enabling the Constitutional protections of impeachment. 

– no congressional aggrandizement
Court seems willing to bend the SoP rules to get the result it wants—normally when we think of officers the Courts can appoint, we think of law clerks not prosecutors
	Limiting Presidential power grab over Congress in terms of appointment

A sign of judicial humility in the face of reasonable judgment by past actors?

Congress gets to determine how it does its business (pro forma)

	Review?
	
	
	
	
	
	

	Bobbit’s modalities

· Text

· Prudence / consequence

· Appeal to history

· Precedent

· Narrative / national ethos
	
	
	
	
	Scalia:

- Reflexive formalism:  separate because separate

- Conceptual formalism:  SoP actually serves purpose / checks
	- Text (“the”) is disregarded in favor of purposivism, specifically historical practice and congressional acquiescence 
- Should subsequent practice matter?  Rule of law values, reliance, judicial humility 

	Other
	Test answer:

· Purely executive or quasi legislative/judicial?  (Bowsher)

· Purely executive ( at will (Myers)

· Otherwise ( for cause (Humphrey’s)

· Principal or inferior (Morrison)?

· Principal ( at will (Myers)

· Inferior ( could be for cause (Morrison)
	Humphrey’s would treat executive IC as requiring “at will,” but test here is shifting to be about whether limit on removal would impede president’s ability to perform const. duties
	


SEPARATION OF POWERS:  THE EXECUTIVE - 2
	
	WAR POWERS
	DETENTION

	Case name / year:
	Prize Cases (1836): Lincoln’s blockade of “rebelling” ports
	Youngstown (1952):  Steel Seizure Case – Truman EO to seize b/c Cong. rejected amendment to Act
	Hamdi (2004):  Detention of U.S. citizen on U.S. soil (Guantanamo), captured abroad.  HC claim. 
	Rasul (2006):  rights of Guantanamo detainees
	Hamdan (2008):  military tribunals in Guantanamo
	Boumediene (2010):  

	Main question
	War Power w/ retroactive congressional authorization
	Can Pres. issue EO to seize steel production?  No.
	Can enemy combatant, incl. U.S. citizen, be detained w/out hearing?  No, need hearing b/c DP.
	Does HC writ run to Guantanamo?  No.
	Tribunals w/out congressional approval violate UCMJ + Geneva
	

	(Constitutional) provision(s)
	- Vesting Cl. (Art. II, §1)

- Take Care Cl. (Art. II, §3)
- War Powers Clause (Art. I, §8, Cl. 11)
	- VC / TC 


	- 5th A. Procedural DP

- VC / TC

- NDA: can’t detain citizens

- AUMF: Congressional authorization of military force (doesn’t mention detentions)
	- 5th A. Procedural DP


	[const. avoidance]


	- 5th A. Procedural DP



	Majority / plurality
	Grier:  War Power: president implicitly recognizes war by adhering to his duty to respond to aggression.

- relies in part on Militia Acts

Post-Hoc Congressional Authorization Sufficient: only Congress can initiate war, but this post-hoc authorization is sufficient. 

Lincoln:  necessity principle – break one tenet (unauthorized war act) to protect the whole under Take Care Cl.
	Black (textualist):  Congressional Denial of Authority:  need approval to seize b/c is legislative act 

Theater of War: the broader scope of war powers only extends to the theater of war
Take Care and Vesting Clause—Limits: categorical view—the TC&VC don’t imply a non-enumerated Presidential power to make policy—this is Congress’s role (Miln?)
	O’Connor plurality:  AUMF and NDA: AUMF derogates from the NDA—can detain U.S. citizens on U.S. soil if they’re enemy combatants (reads AUMF as Category 1)

HC: need some HC before detention for citizens

- Matthews balancing—

1) private liberty; 

2) security interests and gov’t burden; 

3) risk of erroneous deprivation

4) probable value of add’l safeguards

How Much HC: need at least 

1) mini-hearing to dispute facts (e.g. enemy combatant/nationality); 

2) presentation of credible evidence for presumption of valid detention; 

3) hearsay probably allowed
	Stevens:  Effective Control / Practical Sovereignty—writ of HC runs to places where the U.S. has “effective control” (i.e. Guantanamo)
	Stevens:  Military Tribunals that do not have Congressional approval must Adhere to UCMJ Procedures
	Kennedy:  HC includes Foreigners Detained in Areas of Effective Control
Congress had tried to sidestep the courts jurisdiction through Military Commissions Act §7, giving jx to new military commission instead of fed. courts, but Kennedy says that is insufficient to satisfy the Const.

	
	
	
	
	
	

	Case:
	**Youngstown / Steel Seizure**
	Hamdi  
	Rasul 
	Hamdan 
	Boumediene 

	Concurrence(s)
	Jackson:  

- On Emergencies: framers were aware of emergencies (sounds like Blaisdell dissent)

- Workable reading of Const., no literal

- Categories of Pres. action:

1 - Congress Yes = high tide / Pres. acts under VC/TC (but not de facto const.)

2 - Congress silent = twilight / Pres. draws on independent VC/TC 

3 - Congress No = low ebb (like here) / Pres. relies on residual prerogative 
Frankfurter: functionalist—President has some self-generating power, under VC, but not where Congress has specifically disallowed
Douglass: executive will always argue “efficiency,” but the Const. was designed to be balanced, not expedient (Black?)

Burton / Clark
	Souter concur / dissent:  

- If AUMF derogates from NDA, must do so explicitly
- Cannot dodge both HC under Const. and also Laws of War (no incommunicado prisoners)

- Category 3 so cannot detain


	
	
	

	Case:
	Prize Cases 
	Youngstown / Steel Seizure
	Hamdi  
	Rasul 
	Hamdan 
	Boumediene 

	Dissent(s)
	Formalist - Congress needs to declare war before President can exercise war power.
	Vinson:  necessity (?) – Pres. must have flexibility to deal with what is essentially WWIII; this is Category 2, so Pres. does have power
	Scalia: would further restrict—once you have U.S. citizens on U.S. soil you need to either 

1) charge under municipal law (treason) or 2) suspend HC
Thomas: (opposite) would uphold detention on basis of unitary exec at home and abroad 
	Scalia / Thomas
	Scalia / Thomas
	Scalia / Thomas

	Jackson Category
	1 (ish)
	3
	NDA - 3 
AUMF – 2 or 1 (O’Connor)
	1 (Congress is on board)

	Horizontal structure / role of court

·  
	Court is willing to provide wide latitude to President during wartime—recognizes this as the role of the executive and hesitant to constrain it. 

NB: helps that Congress authorized after the fact.
	Court won’t provide unlimited latitude for the president, particularly where Congress has weighed in against it (low ebb of presidential power)


	Again court won’t allow unlimited latitude of executive action—willing to restrict for due process violations.

HC is judiciary disciplining executive—forces to apply HC (leading to judicial check) or get Congressional approval to suspend HC
	Guantanamo Trilogy Interpretations: 

1) SCOTUS challenging a weakening pres. (Bush)

2) SCOTUS policing partisan unification when it deprives due process rights (so even where unpopular, Court protects Const.)

3) SCOTUS policing its own borders – HC is important to the Court, if they want to suspend, must do so explicitly 

My theory—Qualifying Youngston category 1: Jackson didn’t go so far as to say High Tide was de facto Constitutional—these cases confirm that High Tide is just a presumption, not a guarantee

	Case:
	Prize Cases 
	Youngstown / Steel Seizure
	Hamdi  
	Rasul 
	Hamdan 
	Boumediene 

	Standard of review / scrutiny
	
	Jackson’s categories suggest diff. scrutiny:

1 – still review const.

2 – const. depends on specific cirs.

3 – high scrutiny
	
	
	
	

	Bobbit’s modalities

· Text

· Prudence / consequences

· Appeal to history

· Precedent

· Narrative / national ethos
	Functionalist vs. formalist

Different laws:  

- Municipal / Federal

- International / Laws of War (incorporated in Const. when properly triggered)
	Textualist (maj.) vs. functionalist (Frankfurter) 

Compare prudential arguments – const. args. actuated by the political and economic cirs. surrounding decision / can ignore Const. if in public interest ( Vinson (p.37)
	
	These cases very much break down along liberal / conservative lines

	Other

Factors to consider re Pres. War Power:

1 – Congressional authority?

2 – Declaration of War?

3- Theater of war?

NB on DP:

1 – procedural

2 – substantive

3 – prohibition against vague laws

4 – incorporation for BoR


	Emancipation Proclamation: used WP to avoid using Confiscation Act (municipal) which would require either criminal conviction or compensation ( need for 13th A.

What does Art. I, §8 “declare war” mean?  (Declare War Cl.)

1) Congress has power to declare, but Pres. can do w/e

2) = “engage in war” so Pres. needs approval unless emergency (comparison to Art. I, §10 barring states from “engaging in war” suggests this view)

3) two exceptions to approval = minor action & emergency
	Chemerinsky 4 approaches to this case / Inherent Pres. Power: (p.38)

1 – No inherent Pres. Power (Black) = need Congress / written Const. / gov’t limited/enumerated
2 – Interstitial Executive Power (Douglas) = has power unless interferes w/ another branch

3 – Legislative Accountability (Jackson) = so long as does not violate statute or Const.

4 – Broad Inherent Authority (Vinson, ~ Thomas in Hamdi) = inherent powers cannot be restricted unless violate Const.

Different majorities that “don’t add up” (p.38)

- Difference b/t statutory Q (Jackson category) and Constitutional Q (what that means)
	NB—Does the AUMF really allow detention: O’Connor doesn’t have a majority on this (Ginsburg and Souter only concurred on HC; Scalia and Thomas dissented)

- Might be implicit acceptance in Thomas dissent, but then why not concur in part, dissent in part?

O’Connor distinguishes Milligan – (a) locational diff. (not theater of war) & (b) not engaged in soldier-like behavior

(do we need to provide DP and notice for drone strikes? P.41)
	Detainee Treatment Act 2005 – explicitly restricting jurisdiction over Guantanamo and the like to keep HC review from occurring there ( moved it into Category 1!
	Leaves open Q of whether Pres. can const. establish military tribunals under SoP
	Drone strike white paper:

p.42


SLAVERY AND THE RECONSTRUCTION AMENDMENTS - 1
	
	SLAVERY IN THE FEDERAL COURTS

	Case name / year:
	Groves v. Slaughter (1841):  Mississippi protectionist statute keeping slaves from being imported into market
	Prigg v. PA (1842):  PA liberty law prohibits recapture of slaves and prohibit officers of the peace from aiding in recapture
	Dred Scott (1857):  Scott spends time w/ owner in free state then sold into slavery; claims freedom by domicile

	Main question
	Is the protectionist statute const.?  N/A, answered on state grounds 
	Is Liberty Law const.?  NO.


	Whether or not slaves can qualify for Diversity Citizenship jurisdiction – NO.

	(Constitutional) provision(s)
	[const. avoidance]
	- Fugitive Slave Cl. (Art. IV, §2, Cl. 3) – return fugitives

- Fugitive Slave Act – allowed slave-owners to get judges to issue certificate to return slaves
	- 28 USC § 1332

- FSC

- 5th A. SDP

- Territory Cl. (Art. IV, § 3, Cl. 2)

	Majority / plurality
	Thompson:  the statute requires implementing legislation under state constitution
	Story:  FSC and Self-Help: can engage in self-help as long as peace isn’t breached, otherwise FSC recapture would be an empty right ( FSC is self-executing right (remedy is structured under N&P)
FSA Constitutionality: no positive grant, but 

FSC + N&P (Art. I, §8) authorize

Police Power: 

1) State PP does not apply to enacting FSA (domain of fed. gov’t)

2) FSA partially unconst. - can’t commandeer state courts to aid in recapture
	Taney (originalist):  Slaves aren’t citizens and can never be citizens: looks at when the Constitution was passed (+ DoI, CL, AoC ++) and concludes that everyone (consistent supremacists) knew they weren’t intended to be 

- Only fed. gov’t can naturalize
Invalidation of the MO Comp. (dicta?):  b/c slaves could never be naturalized (naturalization = foreigners) ( MO Comp. invalid ++ slaves are (vested) property, not citizens ( citizenship would = taking w/out DP 

MO Comp. also unconst. b/c Territory Cl. only applies to territories at the time of founding ( cannot reg. territories acquired after Const. written (e.g. LA Purchase) (dicta?)

	14th A.
	N/A
	N/A
	N/A

	Concurrence(s)
	McLean:  slaves are not item of commerce so states free to treat as they wish (+ DCC applies where no congressional leg.  under Gibbons)

Taney:  opposite fear of McLean – that abolitionists were taking over

Baldwin:  states can abolish but cannot allow slavery (vested interest) and prohibit slave trade b/c items of interstate commerce
	Taney: disagree on bounds of police power—would const. require states to aid (but Congress probably can’t force/commandeer)
	Catron:  MO Comp. prohibits a type of property from moving between states which violates equality of rights, privileges, and immunities

	Dissent(s)
	
	McLean:  would not recognize self-help and would uphold liberty law—FSA is the exclusive remedy
	Curtis: freed blacks were citizens under AoC + nothing prohibits under Const.

McLean:  Missouri Compromise was constitutional as regulation of federal territories prior to their eventual admission as states

	Case
	Groves
	Prigg
	Dred Scott

	Horizontal structure / role of court 
	
	
	This is landmark case b/c it is the second time SCOTUS rules an act of Congress is unconst.

	Vertical structure [role of court]
	Avoiding impinging on states’ ability to regulate slave trade 
	Telling states that they cannot determine status of runaway slaves in their own jxs

Is this about state rights?  Probably not; more about forcing slave catchers to go to the few federal judges and also encouraging fed gov’t to create a federal bureaucracy to handle the fugitive slave requests
	States cannot decide to make slaves citizens

	Review?
	
	
	

	Bobbit’s modalities

· Text

· Prudence / consequences

· Appeal to history

· Precedent

· Narrative / national ethos
	
	Court is collusive in the slavery regime. Some speculation that the police power limitation is meant to partially handicap it (maybe the only politically feasible means at time), but still uphold recapture of slaves, despite States’ desire to limit it.

FSC Realist Purpose: Necessary for the drafting of the Constitution to get southern states on board

FSC Legal Purpose: No state was required to recognized slavery under the Law of Nations (can do so under comity, but not required). FSC was needed to provide positive law protecting slavery
	Central case in the Court’s complicity in the institution of slavery

Background: “Bleeding Kansas” / slave states are worried that the state balance is tilting against them. 

Missouri compromise: admitted MO as a slave state and then banned slavery above a certain latitude

Status of nonfugitive slaves in free states and in the territories; pre-repeal legal consequences of the MO Compromise; legitimacy of the Republican platform of no more slavery in territories

	Other
	The importance here is that this decision would impact abolitionist states’ ability to prohibit slave trade as well
	NB Commandeering: like Printz and New York
Horrible practical effect of self-help being legal
	Compare w. Fredrick Douglas Reading (textulism): would not read secret meanings into the text (p.45/46)

Somerset’s Case (1772): chattel slavery unsupported in English CL, and since requires positive law, illegal to treat Somerset like a slave once in VA (p.44)

- Was FSC preemption of Somerset?  

- Sojourning principle:  slaves who spend time in free states become free ( Dred overturns this idea


SLAVERY AND THE RECONSTRUCTION AMENDMENTS - 2
	
	EARLY LIMITS OF 14TH A.

	Case name / year:
	The Slaughterhouse Cases (1873):  Challenge to a Louisiana state- implemented slaughter-house monopoly under there 14th A
	Bradwell v. IL (1873):  Illinois statute does not give law licenses to women.  SCOTUS upholds.
	Minor v. Happersett (1875):  Woman suing for right to vote under 14th A P&I
	Strauder v. WVa (1880):  WV has a statute for jury requirements: adult, white, male, citizen(!). SCOTUS holds that it violates CRA and 14th A

	Main question
	Limiting 14th A. protection – no right to pursue a calling.
	Does 14th A. protect right of women to enter profession?  NO.
	Does 14th A. P&I protect right of women to vote?  NO.
	Does 14th A. guarantee right to be on a jury?  YES. 

	(Constitutional) provision(s)
	- 14th A. §1

- State PP
	- State PP

- 14th A. P&I


	- 14th A. P&I
	- 14th A. EP

	Majority / plurality
	Miller:  Purpose of the Recon As: directed at ending racial discrimination, not advance ideals of Free Labor - 14th A: no right to pursue a calling

1) 14th A. not aimed at servitude to land

2) Bifurcated Citizenship: there are some federal rights under P&I (Coryfield, Crandall, Miln), but these are federal rights, not state rights (+ not broad national rights)

3) Not deprivation w/out DP
4) Not violation of EP b/c not harm caused by slavery

Validity of Police Power: says it’s valid here—it’s a health regulation (still reg. by court)


	Miller:  law licenses are w/in PP so states can reg.

	Waite:  Civil v. Political Rights and the 14th A. P&I: the 14th A protects civil rights—voting is a political right not inherent in citizenship, so state may properly limit.

- Citizenship is separate from right to vote
	Strong:  14th A and EP for Jury Rights: can’t discriminate in jury eligibility on the basis of race (also wouldn’t allow for national origin) ( guarantees all rights under law

- This would be brand of inferiority
- Includes all ethnicities

- Cannot have (1) discrim. statutes or (2) overt discrim., but jury itself need not be representative but rather racially fair

Purpose of the 14th A: end racial discrimination and overturn B&I of slavery (consistent w/ Slaughterhouse) ( guarantees of racial equality
- But can reg. on literacy / property

- Ends “unfriendly” leg. ( so justifies “friendly” leg.??



	14th A.
	14th A. remedies harm from slavery to freedmen + ending discrim.
This is a §1 case – judicial interpretation of bare text.
	14th A. not even at play here since law licenses w/in PP
	Cabining the 14th A. P&I to civil rights.
	Finally willing to use 14th A. §1 to reg. states to some extent – facially-discrim. statutes

Consistent w/ Slaughterhouse purposes:

1) End racial discrimin.

2) Overturn B&I

	Anti-subordination / anticlassification
	Antisubordination
	N/A
	Antisubordination (?)
	Antisubordination 

	
	
	
	
	

	Case
	Slaughterhouse Cases
	Bradwell
	Minor
	Stauder

	Standard of review / scrutiny
	Fletcher, Gibbons, Ware, Barron (before War) all involved low levels of review ( this case did not clarify the scope of change
	
	
	Washington v. Davis  refers to Strauder as example where intent required to find discrimination proscribed by14th A. EP

	Concurrence(s)
	
	Bradley (dissenter in Slaughterhouse!):  14th A and P&I: no protection to pursue a calling under 14th A so PP can reg.

Natural Role of Women—Law of Nature / social sphere: women are destined to be wives and mothers—pre-political law dictates this.
	
	

	Dissent(s)
	Field: core purpose may have been held newly freed people but it goes beyond that to protect people against states generally (fundamental rights)—viewed as a sort of national BoR—hangs his BoR on P&I

- Like 2nd Founding arg. (+ Swayne dissent for this)

- Like Jackson egalitarian. arg. in veto BUS

Bradley: agrees w/ Field but would hang his national BoR on DP (eventual path of Lochner)—Freedom to pursue a calling
	
	
	Field:  Field’s view of 14th A: broad civil rights not confined by race
Political v. civil:  First, this is a political right (jury), and thus isn’t a civil right protected by 14th A. 

- 15th A. grants only political right (voting) 

- Worried 14th A. breadth ( congressional aggrandizement

- Congress creates political rights

Second, there’s a symmetry problem—why would you protect race and not gender/citizenship?!

- Maj.:  (like Miller in Slaughterhouse) – purpose of 14th EP is deal w/ racial discrim.

	Horizontal structure / role of court

 
	- Broad reading of 14th A. keeps court from becoming superlegislature reviewing every minutely innovative PP leg. / 14th A. not a shield (compare dissent:  sword)

- §1 = judicial interpretation 
	
	- §1 = judicial interpretation
	- §1 = judicial interpretation

	
	
	
	
	

	Case
	Slaughterhouse Cases
	Bradwell
	Minor
	Stauder

	Vertical structure [role of court]
	There are limits on state PP, but this is not one of them.

All agree 14th P&I protects substantive rights

- Miller: from fed. gov’t + const.; incl. non-highseas, incorp. Art. V, right travel

- Field:  DoI inalienable

- Bradley:  Blackstone’s 3 incl. freedom of calling (presaging Allgeyer)
	Deference to states, with some sexism thrown in
	Cabining the 14th A. naturally reserves more power for states.
	Court is at least hasn’t totally handicapped the 14th A and is willing to use it to check state discrimination against African Americans.

	Bobbit’s modalities
	Although Field and Miller are on opposite sides of the opinion, Miller is already on board with patrolling the borders of State police power—presaging Lochner

	Somewhat surprisingly, Field and Bradley join in the majority here despite their dissent in Slaughterhouse—apparently everyone agrees that women belong in the home and not at the bar.
	Court not willing to cover right to vote under P&I, text of P&I limited to “citizens” whereas DP is about “persons”
	

	Other
	Four parts to 14th A.:
1) Citizenship Cl. (overruling first holding of Dred)

2) P&I (comity) – meant to force states to enforce; incorporation (but…)

3) DP Cl. (NB:  PDP, SDP, vague laws, incorporation)

4) EP Cl. 

5) Enforcement
Fed. 84 (Hamilton):  don’t need BoR b/c those are compacts b/t people and kings + enumeration is limiting

Fed. 48 (Madison):  parchment barriers

Jefferson:  legal basis for judicial review + civil edu. for collective conscience 
	NB that EP is not being mentioned, seen largely as protecting against class legislation
	Co-centric circles (in order of increasing size) in interpreting 14th A. and limits thereof pre-Lochner:

1 – Core:  everyone agrees that 14th A. reverses Scott

2 – General concensus:  14th A. meant to eliminate B&I (but what constitutes that?  Stauder)

3 – Bradley & Field:  14th A. protects and nationalizes certain fundamental rights
4 – Field (+possibly others):  there’s a higher, pre-political law that precedes fundamental rights – derivative form of CL
Meaning of Civil War:  2nd Founding vs. change in relationships in union 
	


SLAVERY AND THE RECONSTRUCTION AMENDMENTS - 3

	
	STATE ACTION LIMIT
	INCORPORATION
	SEPARATE BUT EQUAL

	Case name / year:
	Civil Rights Cases (1883):  fed. statute outlawing discrim. by private actors
	Several small cases
	Plessy v. Ferguson (1896):  Separate but equal in railcars
	Insular Cases [Downes v. Bidwell] (1901):  Puerto Rico being charged higher tariff than the states
	Chinese Exclusion Cases (1889):  Congress agrees to exclude Chinese from immigration

	Main question
	Do 13th A. and 14th A. protection against discrim. apply to private actors?  NO.
	Does the BoR apply to the states?  Somewhat.
	Is separate but equal const.?  Yes.
	Whether Uniformity Cl. applies to unincorporated territories / does Const. follow flag? – NO.
	Plenary Immigration Power

	Provision(s)
	- 13th A. §2

- 14th A. §5 (enforcement provision)
	- 1st A.

- 5th A.

- 14th A.
	- 13th A.

- 14th A. EP
	- Uniformity Cl. (Art. I, §8, Cl. 1)

- Treaty Power
	

	Majority / plurality
	Bradley:  State Action Requirement: 14th A only covers instances of state discrimination, not private discrimination.

- Mandate for positive law only extends to 13th A.

- Does not incl. state neglect
General v. Corrective Legislation: Congress can only pass specific corrective legislation under 14th A, not general (positive) legislation telling states what to do, like can do under 13th A.

13th A. protects only against B&I from SLAVERY, not mere civil injury 
	Barron:  BoR only applies to fed. gov’t

Chicago Burlington:  CL notions are reflected in 5th A. ( starts incorporation trend 

Adamson:  Black’s total incorporation idea 

- Frankfurter:  no, Recon. As are about fundamental fairness + ordered liberty, which overlap with BorR, but not completely

Gitlow:  started 1st A. incorp. (w/ two way effect)

Modern exceptions:  3rd A., 5th A. grand jury req., 7th A. rules regarding civil juries
	Brown:  Separate but Equal Doctrine—Segregation in Public Accommodations: uphold separate but equal doctrine ( separation ≠ discrimination (distinguishing Strauder) 

- State action req. satisfied

- Not discrim. b/c law applies to everyone

13th A. badges and incidents of slavery: Narrow reading: must be an actual badge or incident of SLAVERY, not mere civil injury—seems to require actual replication of slavery / servitude

- “Reaonableness” req. of PP will protect against slippery slope (pretext?)
	Brown:  U.S. is not just a nation of states and temporary territories; it is a nation of states + potentially permanent territories
Natural rights (maintained by aliens) vs. artificial/remedial rights (particular to U.S. system of jurisprudence)
	Field:  Permissible Discrimination— Congressional Plenary Power of Immigration: there is no immigration power in the Const., but Congress has broad plenary power to regulate immigration due to its nature as a sovereign nation (incident thereof).

No vested right under treaty:  grandfather cl. always optional 

Last in Time rule:  statute can overrule foreign treaty since statutes are legal equivalent of treaties 

- Kind of contra Charming Betsy canon – read statutes consistently w/ international law

	14th A.
	Cabining 14th A. w/ state action req.

- Scope of 14th A. §5 – prohibits states from abridging P&I of citizens; depriving life, liberty, property w/out DP; denying from EP anyone– allows corrective leg.
	14th A. starting to be seen as vehicle for incorporation but w/ question of what fundamental rights are incorporated (see “other”
	14th A. EP only protects political rights, not social rights.

[where are “civil”?]


	White:  Permissible Discrimination— Incorporated v. Unincorporated Territories: distinguish between incorporated and unincorporated territories for full application of Constitutional rights—Congress has the option to incorporate
	

	
	
	
	
	
	

	Cases
	Civil Rights Cases
	Small cases
	Plessy
	Insular Cases
	Chinese Exclusion Cases

	Concur
	
	
	More cabining of the 14th A (like Strauder).
	
	

	Dissent(s)
	Harlan:  would read 13th A B&I more broadly to guard against deprivation b/c of race (but not to reg. whole body of civil rights) ( allow Congress to have general corrective power.

- Harlan Public Function Test: would allow regulation of private actors if they’re acting as agents of the state

- P&I protects fundamental civil rights of citizens
- Probably incl. state neglect
	
	Harlan: it’s discrimination if you’re separating out people on the basis of superficial characteristics.

- Slippery slope of discrim. elsewhere 

Nature of Harlan’s Libertarianism: Harlan isn’t totally colorblind – he still says white race is superior and will be for all time, so long as they stay true to their heritage
	Harlan:  if you’re worried about assimilating people you can’t get rid of, should think about that before waging territorial wars

Fuller:  “throughout the U.S.” isn’t qualifying power to impose duties over territories; Recon. As apply to all states!
	

	Horizontal structure / role of court

·  
	- §5 – Congressional “convenient” leg. ( seems coterminous in this case w/ §1
Shelley v. Kramer:  judges can’t enforce racially restrictive covenants, meaning judicial enforcement = state action, which weathers down the req. a bit
	
	- §1 = judicial interpretation (bare const. protections)
	White Treaty Power Fear: worried that the executive Treaty Power will be used to override Const.—could incorporate foreign people w/o the consent of Congress ( so need Congressional option of incorporation
	This is still good law—Court has accepted that discrimination is permissible when it comes to immigration policy—not willing to intervene here.

	Vertical structure [role of court]
	Court takes a complicated view of the 14th A during this era—willing to apply it to some limited civil rights (Strauder) but also largely happy to cabin it on a number of fronts, including the state action restriction as well as the separate but equal doctrine (Plessy)

- CRA 1875 cabined otherwise affronts 10th A.
	Incorporation limits states 
	
	Text:  13th A. prohibits slavery “w/in U.S. or any place subject to their jx,” ( showing distinction + ability to rule over territories which are subject to jx of U.S. w/out being part of U.S

( 14th A. doesn’t apply to people in territories b/c says “all persons born or naturalized in the U.S., and subject to the jx thereof”
White:  Meaning of the Civil War: Court seems to have decided that the Civil War at least partly stands for states not being able to secede, so Congress doesn't have to incorporate all territories (fear of permanence)
	

	Cases
	Civil Rights Cases
	Small cases
	Plessy
	Insular Cases
	Chinese Exclusion Cases

	Review?
	
	
	
	
	

	Bobbit’s modalities


	Bradley = racist ( in private correspondence:  “It would be a form of slavery to keep white people from having some bastions of whiteness to associate with whomever they want”

This case is the reason HoA, Katzenbach use CP
	Notice different vehicles for incorporation – slow, incremental process
	Two-way ratchet:  Civil Rights enfranchisement = Recon. A’s (yes) ( Strauder (yes) ( Plessy (no) ( Brown (yes)
Better strategy to fight for the equal part instead of against separate but equal?
	Harlan’s lack of Colorblindness: Harlan has a number of progressive dissents at this stage, but he isn’t totally colorblind and fine with taking pretty racist views of the Chinese

Distinguishes Scott, which seems to reject the power of U.S. to establish colonies in which Const. did not apply, on the basis that property in general is different from slaves as property
	History:  Gold Boom led to influx of Chinese laborers who survived on very little, leading to strife with whites

	Other
	Bradley - B&I include:  compulsory service, restraint on movements, inability to make contracts, no standing in court, cannot be witness against someone, severer punishments

- What about system of black oppression vs. sys. of opp. of non-blacks vs. coercive/ unfair labor conditions vs. severe abuse of power?

Federal KKK Act – can’t deprive another of EP

- Harris: (a) need state action, (b) state inaction insufficient 

- Griffin: civil provision ok b/c intent to discrim. req. + authority from 13th A. §2 (no state req.)

Ex Parte Yarbrough – Congress has right to reach purely private conspiracies to interfere with right to vote in federal elections 
	What is incorporated into 14th A.?  4 approaches:

1) Fundamental rights:  look to English-speaking CL ( free-range inquiry

2) Incorporation:  fundamental rights too broad, incorporate only 8 first As

3) Selective incorporation:  pick & choose from first 8 As.

- Seems to be initial path of court

4) Selective incorporation+:  first 8 As PLUS a little more (i.e. rights implied in Roe & co)
	Rights vs. Structure & Limit vs. Build (p.53)

Not clear majority even believes that law applies equally to everyone—Takings dicta: the Court also says that if an error were made and a white person were forced to ride a black car, there’d be a viable takings claim. Suggests discrimination in the value of race

Gibson v. MS:  all races have equal civil and political rights, but not social b/c need to ensure individual privacy/rights of association & there’s already racial symmetry (separate but equal)

Giles:  court can’t do anything about white southerners keeping blacks from voting  
	
	


BROWN & MODERN EQUAL PROTECTION – 1 

	
	OVERRULING “SEPARATE BUT EQUAL”
	SUSPECT CLASSIFICATIONS

	Case name / year:
	Sweatt v. Painter (1950):  Separate UT law schools held to be in violation of the EP clause of the 14th Amendment.
	Brown v. Board (1954):  struck down Plessy
	Bolling v. Sharpe (1954):  desegregation in D.C.
	Korematsu (1944):  Executive order evacuation the Japanese from the West Coast (not internment)
	Loving v. Virginia (1967): SCOTUS strikes down a VA statute prohibiting interracial marriage 

	Main question
	Intangible factors make separate but equal impossible in law schools
	Is separate but equal const.?  NO.
	5th A. DP forbids segregation // reverse incorporation
	
	Can state ban interracial marriage?  NO.

	Provision(s)
	- 14th A. EP
	- 14th A. EP
	- 5th A. DP (subsuming EP)
	
	- 14th A. EP

- 14th A. DP

	Majority / plurality
	Vinson:  14th A. EP and Challenging Qualitative Equality: a number of intangible factors (faculty, reputation, network) can prevent a school from being “equal”
	Warren:  Modern EP—Invalidation of Separate but Equal: (also cabined under Stare Decisis) 

1) Changed circumstances re: value of education; social studies have indicated that the underlying premise of Plessy was wrong—separate can’t be equal (at least for schools). 

2) Purpose of Recon. As = EQUALITY b/t races
3) Remedy severed from right to be free from seg. ( de facto seg. resulted, not integration 
	Warren:  Application of EP to Federal Gov’t done through 5th Amendment Due Process: actual analysis is still the same.

THIS IS EXTREMELY IMPORTANT DECISION – 14th A. applies to Fed. Gov’t through 5th A. DP!


	Black:  Emergence of Suspect Classifications and Strict Scrutiny: classifications based on race must 1) serve compelling state interests w/ 2) narrowly tailored means least restrictive to achieve the goals

Compelling State Interest—War Power and National Security: war power/nat’l security was sufficiently compelling to justify the evacuation of the Japanese

- This is exclusion, not racial prejudice

- Supposedly “necessary” to clear out the whole race
	Warren:  Overturning Pace—Application of Strict Scrutiny: classifications based on race and perpetuated by state law are themselves suspect and should be strictly scrutinized.
14th A. DP - Fundamental Right to Marry: marriage = a fundamental right
- State PP insufficient b/c there is strict scrutiny


	14th A.
	Broad conception of 14th A. EP in higher education 
	- Does not differentiate political vs. social vs. civil rights!  (contra Strauder)

- 14th A. interpreted according to modern role of education – nautical model 
	Court working in symmetry between the 14th A. protection of states and federal gov’t (even though it doesn’t totally fit the 5th Amendment) – reverse incorporation

NB: it doesn’t always uphold this symmetry, particularly when it comes to foreign policy (e.g. alienage discrimination)
	
	Equal application CAN violate 14th A. EP

“Fundamental right” language 

	
	
	
	
	
	

	Cases
	Sweatt
	Brown
	Bolling
	Korematsu
	Loving

	Standard of review / scrutiny
	
	
	Suspect classifications will be scrutinized more rigorously than those that are not 
	Birth of Strict Scrutiny:

The Court articulates what eventually becomes strict scrutiny, but it doesn’t look like it actually applies it

An ironic debut for the doctrine that goes on to serve as the basis for invalidating discriminatory legislation—this seemed highly discriminatory and the court borderline rubber-stamped it
	Racial classifications receive strict scrutiny (as opposed to econ. reg. under Williamson)

Different wording than Korematsu: Strict scrutiny = “necessary to accomplishment of some permissible state objective, independent of racial discrimination which it was the object of 14th A. to eliminate”

	Antis
	Antisubordination 
	Antisubordination (and anticlassification for antisubordination’s sake)
	Antisubordination (?)
	Antidiscrimination
	Anticlassification

This could be both but is termed in anti-classification language

	Concurrence(s)
	
	
	
	Frankfurter:  doesn’t like the idea of there being extra-constitutional power—would cabin to a valid military power
	

	Dissent(s)
	
	
	
	Murphy:  emergency powers are being used as pretext for racial discrimination
Jackson:  would not distort the War Powers to approve everything the military does esp. since this is Category 2
	

	Horizontal structure / role of court 
	
	Court’s aggrandizement through judicial activism?
	14th A. applies to Fed. Gov’t through 5th A. DP!
	
	

	Vertical structure [role of court]
	Limiting state segregation (in higher education)
	Limiting state segregation (in education)
	
	
	States cannot outlaw interracial marriage

	
	
	
	
	
	

	Cases
	Sweatt
	Brown
	Bolling
	Korematsu
	Loving

	Bobbit’s modalities

· 
	This is part of the lead up

Could also discuss how the court views social movements—beginnings of incorporating the Civil Rights movement.

Also note beginning of the centrality of Education SCOTUS jurisprudence
	Warren:  

- National ethos has changed to emphasize importance of education: maybe a gateway to other rights as it seems to be starting in Brown in Sweatt—maybe on its way to fundamental right-hood (but not yet)

- History:  Founders inconclusive on Const. & racial equality, but Recon. As establish that (Bickel contests based on short vs. long term potential; McConnel p.58)

- Nautical / living model: drafters’ intent inconclusive, so go w/ modern meaning of edu.
	Is this application to fed. gov’t needed?

1 - Permissible gloss on due process of law: due process was commonly understood at the time of 14th Amend. ratification to refer to impartiality, no subclass, so EP is elaboration on that

2 - Citizenship clause:  guarantee of citizenship is guarantee of equal citizenship
	This is before Bolling—hence the explicit implication of EP through the 5th A. DP isn’t used here
	Part of the Warren Court and representative of the general support of the Civil Rights movement

	Other
	How the Court views Stare Decisis—3 Situations: 

1 - Plessy: underlying premise was wrong (according to social studies)

2 - Lochner: changed circumstances have made it inapplicable

3 - Casey: underlying premise was right and doctrine can be tweaked to fit current circumstances/ views

Green – state have affirmative obligation to dismantle racially-identifiable schools

Griffin – cannot close public school system just to allow racially-segregated private ones to open
	Were Brown / Bolling helpful to movement?
- Necessary

- Bell:  elite white policy support // harmful b/c separate but equal would have been better

- Southern Manifesto 

Suggestions for changing Brown – p.59
	- Consider arguments for and against allowing adoption based on race p.62

Pace v. Alabama (1883):  Miscegenation Laws and EP: upheld increased penalty on interracial couples on the basis that the penalties applied equally to whites and blacks (cabining Recon. A)

Why strict scrutiny for race (compare econ. reg.):

- Defects in political process

- Based on immutable characteristics (Balkin:  insufficient b/c begs the question)

- Dubious stereotypes 

- Selective sympathy / indifference

- Principle of reciprocity

- Enforce system of cumulative disadvantages

- Humiliate, denigrate

- Exacerbate group politics

- Undermine solidarity
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	PRE-PURPOSE
	TITLE VII
	PURPOSE REQ.

	Case name / year:
	Yick Wo v. Hopkins (1886):  racist application of facially-neutral laundry permit statute 
	Griggs (1971):  Title VII case where employer req’d a HS diploma + intelligence test – claim of no discriminatory intent
	Washington v. Davis (1976):  facially-neutral police entrance exam w/ disparate impact but no discrim. purpose
	Ricci v. DeStefano (2009):  City threw out firefighter testing b/c thought would lead to disparate impact on black firefighters

	Main question
	What is leg. discrim. “on the basis of race”?  Can incl. where disparate impact though facially neutral.
	What is action discrim. under Title VII, “b/c of race”?  Employment action w/ disparate impact period.
	What is leg. discrim. “on the basis of race”?  Incl. leg. w/ disparate impact, but must have discrim. purpose. 
	What state action is discrim. “on the basis of race”?  Can incl. remedial state action meant to avoid disparate impact

	provision(s)
	- 14th A. EP
	- Title VII

[- 14th A. §5]
	- 5th A. DP

[- 14th A. EP]
	- Title VII
[- 14th A. EP]

	Majority / plurality
	Matthews:  facially-neutral statute administered in prejudicial manner (disparate impact) is unconst. 
	Burger:  Discriminatory Purpose and Title VII: to invalidate a private employment practice that had discriminatory effect w/ no requirement of proving discriminatory purpose/intent
	White:  EP and the Purpose Requirement for Facially Neutral Laws: Court declined to constitutionalize Griggs; requires a showing of discriminatory purpose to fall w/in the ambit of the 14th A’s EP Protections (brought under 5th A. DP – Bolling)
Showing Purpose: 

1) dramatic discriminatory effect (partial incorporation of Griggs); 

2) political history; 

3) legislative history (lol Moreno)
	Kennedy:  Disparate Treatment = decision “because of / based on race” & can incl. race-based decisions to combat disparate treatment (contra Feeney for leg. since no purpose req.?)

Conflict b/t disparate treatment and disparate impact:  disparate treatment to avoid disparate impact must be grounded in strong-basis-in-evidence standard of disparate impact: (a) would lose lawsuit, (b) existence of better alternatives, or (c) that not job-related / not business necessity

Can consider race in designing the test, but not after administering it

	14th A.
	14th A. EP extends to facially-neutral statutes
	N/A since Title VII case, but the point is Court doesn’t constitutionalize 
	Declining to Constitutionalize Griggs: Court seems to be signaling that the 14th A. is not a broad mandate to go after discrimination—if they want to do that they need to use the CP (Katzenbach, HoA)

Separates 14th A. from CRA, holding that 14th A. does not incl. “disparate impact” standard
	N/A since technically Title VII case

	Standard of review / scrutiny
	Rational basis doesn't seem to matter – if it has disparate impact, it’s out!
	Burden-shifting review
	Rational basis applied

Heightened/Strict Scrutiny test:

1) State Action (CRC)

2) Discriminatory purpose

- Dramatic discrim. effect

- Political history

- Leg. history
	In order to justify disparate treatment to avoid disparate impact, must have strong-basis-in-evidence, which was not satisfied in this case

Burden-shifting review

	Case
	Yick Wo
	Griggs
	Washington v. Davis
	Ricci

	Anti
	Antisubordination!  Since facially-neutral statute 
	Antisubordination
	Allows looking for antisubordination, but subordination must be the purpose, not just the effect 
	Anticlassification – worried more about race-based decisionmaking than the disparate impact from not making that decision

	Concur
	
	
	Stevens:  line between discriminatory purpose and impact is not bright, but the test serves a legitimate purpose + widely used
	Alito:  discarding the test results was a pretext for discriminating in favor of black people

Scalia:  the fact that Title VII affirmatively requires remedial action where would otherwise result in disparate impact is discrim. and violates 14th A. EP (colorblind analysis?)

	Dissent(s)
	
	
	
	Ginsburg:  so long as have a good cause to believe the device would not withstand examination for business necessity, can discard it after administering ( nonsensical to keep actors from rectifying disparate impact

	Horizontal  
	
	- §5 case – about what Congress can legislate in order to enforce 14th A. (that being Title VII?)
	
	

	Vertical 
	Heightens restrictions on state action
	[This is restriction on private actors]
	Loosens restrictions on states
	Restriction on remedial measures states may take

	Bobbit’s modalities

· 
	
	Not super relevant—court is applying a statute, not the Constitution, more important is their refusal to Constitutionalize Griggs in Davis
	Siegel – Davis/Feeney are like the “political/civil/social” distinction in 19th century ( way of limiting reach to benefit white people

Krieger – Policing Cognitive Bias:  Davis/Feeney framework does not account for cognitive bias and places blame/fault on those accused of discriminatory intent ( should use disparate impact w/ strict scrutiny instead

Lawrence – Cultural Meaning Test:  Davis/Feeney framework engenders unproductive hostility that impedes inclusive progress by focusing on fault through intent ( should evaluate facially-neutral action to see if culturally racially significant meaning which warrants higher scrutiny 

Both Krieger & Lawrence say get rid of blame so people will accept more
	

	Case
	Yick Wo
	Griggs
	Washington v. Davis
	Ricci

	Other
	Disparate impact claim:

1 – prima facie case w/ overt intent or ToC
2 – burden shift to show business necessity
3 – burden shifts to show pretext
Also says stuff about alienage

14th A applies to persons not citizens, and includes aliens w/in its ambit
	This case helps deal with:

1 – Covert intentional discrim.

2 – Implicit / unconscious bias

3 – Structural discrim.
	Palmer (1971):  Discriminatory Purpose w/ No Discriminatory Effect & facially neutral: basically moot under EP—closing schools to avoid segregation isn’t ok, but closing pools to everyone is fine, even if racially motivated

Feeney (1979):  Proving Purpose (where facially neutral) = because something is discrim., not in spite of it.  Mere awareness of a disparate impact (foreseeability) is not enough. 

- Move towards anticlassification
Arlington Heights:  consider, in regards to the action/decision:

1 – Impact of official action

2 – Historical background 

3 – Specific sequence leading up

4 – Deviation from usual 

5 – Leg. history
	NB:  can re-read purpose of disposing of test to integrate workforce, and see Scalia’s point of view as saying can never voluntarily be part of integration

How to cabin the decision, from most radical to most cabining:

1 – Disparate impact vs. disparate treatment: a remedy for a disparate impact claim is itself violative under disparate treatment

2 – Institutional skepticism: cities should only use self-help when have very good evidence that would otherwise lose disparate impact lawsuit

3 – “Visible victims” vs. diffuse costs – the problem with Ricci is that there are real, identifiable victims whose injuries can be corrected, wouldn't bar remedial measures otherwise 
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	AFFIRMATIVE ACTION

	Case name / year:
	Bakke (1978):  Bakke sues UC because they used quotas and he was denied admission
	Fullilove v. Klutznick (1980):  upheld 10% business goes to minority-owned contractors
	Grutter (2003):  MI law affirmative action focused on getting (a) “critical mass” of minority students through use of (b) soft factors and (c) daily reports
	Gratz (2003):  Michigan undergrad uses point system for race—found to be unconst.
	Parents Involved in Community Schools (2007):  Seattle:  race is 2nd most important tiebreaker when schools deviate; white vs. nonwhite// Jefferson:  minorities must be b/t 15% - 50%; black vs. other

	Main question
	Are affirmative action quotas const.?  NO.
	Can there be “affirmative action” in allotment of public work Ks?  YES.
	Can affirmative action program w/out quotas be const.?  YES.
	Can the program use point system?  NO.
	Individualized racial classifications were not narrowly tailored enough to the ends of achieving diversity and/or avoiding racial isolation

	provision(s)
	- 14th A. EP

- Title VI
	- 14th A. §5
	- 14th A. EP
	- 14th A. EP
	- 14th A. EP

	Majority / plurality
	Powell (plurality):  Affirmative Action as a Compelling State Interest: 

1) educational diversity; 

2) remedying specific discrimination w/in institution

Not compelling state interests: 

1) reducing racial disparity; 

2) increasing minority workers in a field; 

3) increasing people who serve minority communities; 

4) (~) remedying general/ historic discrimination

Quotas—Not Narrowly Tailored Means: unconst. under strict scrutiny—need to have some individual assessment (like admissions+ standard)
	Burger (plurality):  falls under Congress’s powers in §5 of 14th A. to redress the effects of previous discrim. 

- This interest falls into disfavor!
	O’Connor:  Racial diversity = CSI

Benefits of Racial diversity: 

1) cross-racial understanding enhances classroom discussion—mitigate spokesperson; 

2) business readiness and diversity or perspectives; 

3) citizenship – leads to participation in civil life;

4) legitimacy - promotion of diverse leadership core

Narrowly tailored means: must give individual consideration and avoid being mechanical
SCOTUS is on board w/ affirmative action.

- Some attention to #s is ok

- You can’t divide races such that they only compete with each other

- Do not have to exhaust every race-neutral alternatives (can remain elite)
	Rehnquist:  Point System for Race: using points for race with only occasional flagging of borderline applications is too mechanical to constitute individual consideration
- Even though diversity could be CSI 

- Suggests that soft factor “plusses” are ok
	Roberts:  these racial balancing measures are not narrowly tailored:

- Race can be one of many factors in getting diversity, but not the only one; have to treat individuals as people, not just bearers of racial classification 
- No good faith consideration (implementation?) of race-neutral alternatives!

- Race actually has little to no effect on placement – so was not narrowly tailored

CSI =

1) Remedy past intentional, de jure discrim.
- Legal fiction that if no longer under desegregation decree, then no CSI 

- NOT de facto!

2) BROAD diversity (Grutter) 

	
	
	
	
	
	

	Cases
	Bakke
	Fullilove
	Grutter
	Gratz
	PICS

	Affirmative action


	Not clear from this course if the Court is opposed specifically to affirmative action quotas at this point or if they are also opposed to affirmative action—there’s a pretty big gap in time before we get to cases like Gratz, Grutter, and Fisher
	Congress can condition federal spending on minority quotas (w/ “unless unreasonable exception) so long as redresses results of historical discrim.
	SCOTUS is on board w/ affirmative action on the basis of racial diversity so long as it isn’t too mechanical and still individualized.
	NB What is a Quota: seems to be a core bone of contention between both schools.  Can’t use points.
	Complicated view, since these programs really don’t seem that limiting based on race.  But basically it seems that race cannot be a super visible / determinative factor – it cannot be used at any point to assign a student to a school (even if only used after a cutoff point); must be one among many ways of getting general diversity.

	Standard of review / scrutiny

1 – depends on purpose

2 – per se unconst.

3 – “always” strict (colorblind)
	Split in this court b/t strict & heightened, but resolves in favor of strict scrutiny in Grutter
	Not exactly enunciated, though means are properly tailored since burden on innocent parties is relatively light 
	Strict Scrutiny?

- She says she’s applying strict, but it looks a lot like something less b/c not really “necessary” since defers to administration instead of looking at all alternatives

- Perhaps b/c not against a discrete & insular minority? 
	Strict Scrutiny
	Strict Scrutiny

If you have facially-neutral but race-conscious mechanisms, could probably get out from under strict scrutiny (Kennedy)

	Anti
	Anticlassification – in fact, the issue of “subordination” becoming less salient 
	Antisubordination – in fact, Court rejects idea of colorblindness 
	Anticlassification but with more antisubordination than some other AA cases
	Anticlassification
	Anticlassification to the max, (plurality) going so far as to use briefs in Brown to say was about being colorblind (+ the only way to stop discrim. on basis of race is to stop discrim. on basis of race)

	Concur
	
	Powell:  Congress finds history of discrimination, so legitimate ends, and means are appropriate

Marshall:  see our opinion in Bakke
	Ginsburg / Breyer concurrence:  minority students still generally get worse education, affirmative action is still part of improving this
	O’Connor:  joins in the majority here, so seems on board w/ this system of “individual consideration and not too mechanical” that Ginsburg would oppose.

Thomas: admission policy does not (and can not) discrim. among the groups included w/in definition of underrepresented minorities, but it does not sufficiently allow for the consideration of nonracial distinctions among underrepresented minority group; concerned about stigma of affirmative action—so is Kennedy
	Thomas:  Harlan’s dissent in Plessy ( Const. is colorblind - racial imbalance in these schools is not the result of state-sanctioned segregation (has not demonstrated “strong basis in evidence” that it is) + racial imbalance is not segregation

- Elitist experimentation

- Only one time process to redress discrete de jury segregation 

Kennedy (part of holding?):  cannot “speak” race, but can “think” it (avoid “visible victim” problem?)

- Facially-neutral but race-conscious mechanisms can be used to further the goal of diversity (racial gerrymandering, tracking enrollments, school placement)

- Heavy focus on individualization 
- Disagrees w/ colorblindness

- Additional CSI = avoiding racial isolation (but not narrowly tailored here b/c there were less racially-charged alternatives)



	Cases
	Bakke
	Fullilove
	Grutter
	Gratz
	PICS

	Dissent(s)
	Marshall:  race-based remedy to race-based historical discrim. should be fine; racism has been so pervasive, shouldn’t move back towards CRC & Plessy
Blackmun:  first, makes no sense to allow universities to favor legacies, athletes, etc… and not allow them to favor racial minorities; second, this complicated question should be left to administrators 
	Stewart / Rehnquist:  can never be detriment to someone on basis of race (colorblindness)

Stevens:  not narrowly tailored as remedy for past discrim.
	Rehnquist:  different “critical mass” for each racial group belies not narrowly tailored

Kennedy:  not adequate individual assessment

Scalia concur/dissent:  Grutter-Gratz split double header

Thomas concur/dissent:  having an elite school is not a CSI—if you want more diversity, lower admissions standards
	Ginsburg:  we can differentiate between exclusionary and inclusive programs—would not apply strict scrutiny to inclusive programs

Souter:  this admissions system is closer to what Grutter approves than what Bakke condemns
	Stevens:  misapplication of Brown; Const. may not impose duty to desegregate, but still allows voluntary deseg.

Breyer:  Kennedy’s proposed alternatives fall short; risk of resegregation; radical step away from Brown by focusing only on de jure seg. and also:
- Integration (not strict) vs. exclusion (strict) – like Ginsburg

- Antisubordination & role of education

Arguendo, if under strict:

- CSI incl. remants of seg. (but not general social) w/ educational and democratic elements 

- Schools were just trying to set race-conscious limits at the outer boundaries of a broad range = narrowly-tailored

	Horizontal 

 
	Limits school abilities to use race-conscious policies
	This is under §5 of 14th A., so it’s about Congress’s power to leg.
	Opens up (a bit) school ability to use race-conscious policies
	Limits school abilities to use race-conscious policies
	Limits school abilities to use race-conscious policies

	Vertical 
	Limitation on state school affirmative action programs
	
	
	
	

	Other
	What is a quota: open and highly contentious debate. 

- Literal quota = obviously not ok (Bakke); “Plus” factor = ok (Grutter); Point system w/ big race boost: not ok (Gratz)

Why are quotas bad?

- Innocent maj:  don’t hurt them (Ginsburg says harm is minimal)

- Individual treatment 

- Normative impetus
	Wygant:  rejected AA that would lay off nonminority teachers first in order to preserve current % of minority teachers

- Powell plurality:  strict scrutiny; alleviating societal discrim. & providing minority faculty role models were not CSI since no history of discrim.
	Special niche:  also Grutter was geared towards higher education, where diversity of thought is especially important
	Types of diversity (CSI?):

1) Ideological
2) Experiential

3) Talents
4) Demographic
Not CSI = remedying past societal discrimination, promoting distributive justice, providing role models
	Compare to Circuit Court which ruled Seattle plan was const.:  applied Grutter to find that plan was narrowly tailored b/c (1) no quotas, (2) considered race-neutral alternatives, (3) plan caused no undue harm to races, and (4) plan had an ending point

Why treat all minority groups under strict scrutiny?  Powell (Bakke) – too diff.

- Ginsburg (Gratz dissent):  we can tell exclusion vs. inclusion!

- Thomas (Grutter dissent):  AA in general stigmatizes recipients
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	GENDER DISCRIMINATION

	Case name / year:
	Reed v. Reed (1971) – father named administrator against wishes of mother b/c men better at business
	Frontiero (1973):  No automatic dependency benefits for women in the military while men get them automatically ( unconst.
	Craig v. Boren (1976):  Differential drinking ages based on gender—struck down on EP grounds
	J.E.B. v. Alabama (1994):  prosecutorial use of peremptory challenges based on race
	VMI (1996):  VMI doesn’t admit women. After lower ct battle, decides to set up a parallel school.  SCOTUS strikes down

	Main question
	Can discriminate on the basis of sex?  NO.
	Can you treat men and women differently for military benefits?  NO.
	Can there be different drinking ages based on sex?  NO.
	Peremptory challenges based solely on gender are unconst.
	Separate and equal for gender – mixed picture

	Provision(s)
	- 14th A. EP
	- 14th A. EP

[-5th A. DP]
	- 14th A. EP
	- 14th A. EP
	- 14th A. EP

	Majority / plurality
	Burger:  EP Rationality +: court says it’s applying rationality review, but this seems stricter than Williamson—rejects the argument that women are less experienced in business (probably true at the time due to male dominated profession)

- Need some individual assessment, not just stereotyping
	Brennan:  Heightened / Intermediate Scrutiny: says he’s applying strict scrutiny (but this is clarified in Craig v. Boren) & that Reed is more than rationality

Ends—Administrative Convenience: administrative convenience is not a compelling state end 

Means—Classification: even if administrative convenience were compelling, it’s not clear how automatic discrim. would accomplish this (think of all the money they could save by disqualifying men not meeting the standard)
	Brennan:  Clarifies the Heightened Scrutiny Standard: ends: important (more than bare legitimacy); means: substantially related (not just reasonable)

Stereotypes about drinking habits of men and women

Immutable Traits: seems to do most of the work here.
	Blackmun:  extending Batson – ban on peremptory challenges based on race – to gender 
	Ginsburg:  Heightened scrutiny: state has burden of showing exceedingly persuasive justification for the action
Ends: stereotypes about women are insufficient ends

Means: parallel school is insufficient on similar grounds of intangibles to Sweatt v. Painter
Why not strict: 

- not all the way under FN4?  some gender discrimination may be acceptable—e.g. pregnancy (but Geduldig was rationality basis)

- inherent differences  

- sex used to remedy past disabilities, encourage equal opp., advance full develop.

	Race-sex analogy

	Ginsburg brief: facially discriminatory gender categories should be subjected to some scrutiny, just like race & women are “discrete & insular” politically and economically
	Ginsburg brief:  should be presumptively impermissible to distinguish on the basis of immutable / congenital traits + race-sex analogy 
	
	Rehnquist dissent:  sex is based on biology; whereas race isn’t 
	Is the lack of strict because sex is different from race?

	
	
	
	
	
	

	Cases
	Reed
	Frontiero
	Craig
	J.E.B
	VMI

	Standard of review / scrutiny

1 – depends on purpose

2 – per se unconst.

3 – “always” strict (colorblind)
	We might view rationality + as the trial balloon / way-station towards suspect classification. (e.g. sexuality, poverty, alienage)

Tentative steps towards classification in the Court.
	“Strict” (i.e. heightened) for sex – compelling state end

Brennan Factors for Suspect Classification: 

1) immutable trait (Ginsburg brief); 

2) political process failure / political powerlessness; 

3) discrete and insular (FN4) / historical discrim.
	Intermediate Scrutiny Standard: 

Ends: important (more than bare legitimate ends); 

Means: substantially related (higher than bare reasonableness standard
	
	Heightened scrutiny for sex - exceedingly persuasive justification (higher than before)
Ginsburg Standard for Separate but Equal: equality must be matched both on tangible measurements and intangible human capital (possible in theory, probably impossible in practice)

	Anti
	Antisubordination – women not inferior in business
	Anticlassification?
	
	
	Antisubordination – parallel school intangibles, plus can classify for some things

	Concur
	
	Powell:  apply Reed’s rationality review + strike down statute; violates 5th A. DP; leave it to leg. (ERA) 

- (more guarded) not clear if he actually believes Reed applied rationality review or if he’s just not ready to make the jump to suspect classification—could be what we’re seeing now w/ sexuality


	
	O’Connor: import of our holding is that any correlation between juror’s gender and attitudes is irrelevant as a matter of constitutional law… but that doesn’t make it factual so!
	Rehnquist:  

- Test should be “important gov’t objective” and “substantially related,” not “exceedingly persuasive justification” (which is about difficulty of meeting applicable test, not a formulation of the test itself

- Remedy should not be solely admission to the school; should also allow separate but equal so long as tangible facilities are “same education & overall caliber”

	Dissent(s)
	
	
	
	Rehnquist:  biological differences b/t men and women makes this unlike racial discrim.
	Scalia:  Maj. says intermediate but doesn’t use “important gov’tal interest,” instead closer to strict, when if reconsidering standard, should be rationality 

- Traditions of the people – longstanding understanding of Const. to allow this!

	Horizontal structure / role of court

 
	
	Limiting federal action, technically
	
	
	

	Vertical structure [role of court]
	Limiting state action, technically
	
	Limiting state action, technically
	
	Limiting state action, technically

	
	
	
	
	
	

	Cases
	Reed
	Frontiero
	Craig
	J.E.B
	VMI

	Bobbit’s modalities


	
	Majoritarian vs. countermajoritarian (p75)

What should be probative to majoritarianism?

- Fed. developments:  proposed As, civil rights leg.

- Social movements? (p.75)


	
	
	Precedent

Geduldig: discrimination on pregnancy a-ok. This is a bit of a mismatch the way Ginsburg quotes it since they justify on the basis of “it’s not gender discrimination; it’s pregnant v. non-pregnant discrimination)

History

- Ginsburg – negative precedent that guides application of intermediate scrutiny

 - Scalia – when practice not expressly prohibited by BoR bears endorsement of long tradition of open, widespread, and unchallenged use that dates back to beginning of the Republic, we have no proper basis for striking it d

	Other
	
	Holder memo – defining suspect class:

- history of discrim.

- immutable characteristic

- minority / politically powerless

- distinguishing characteristics have little relation to legitimate policy
	NB: gender discrimination includes discrimination against men
	
	NB gender-specific probably still ok in private schools (Title VI)

Subordination can result from creation of social meaning (dignitary harms) and infliction of material disadvantage


CHART 5 SUPPLEMENT

	
	Strict Scrutiny
	Heightened / Intermediate
	Rational Basis+ (?)
	Rational Basis

	Ends
	Compelling state interest (very important interest that the state wants to promote)
	Important – there’s some real scrutiny 
	In theory, same as rational basis.
	Legitimate (any legitimate end allowed under the police power – full ambit of the 10th A

	Means
	Necessary and narrowly tailored (no less restrictive alternative to achieve the same end) (Loving)

A different definition in the diversity cases?
	Substantially related (general scrutiny of what the legislature thought it’d accomplish—is it reasonable) 
	In theory, same as rational basis. 
	Rational / not arbitrary (i.e. regulation is not result of corruption / buyout) – some coordinated buyout permitted (e.g. Williams) [rationality review]

	Paradigm
	Race (Grutter)

Korematsu
	Sex (VMI, Craig v. Boren)
	Sexuality (?)
	Econ. Regulation (Williams); Sexuality (?); Poverty (Dandridge)


Washington v. Davis:  rational basis incl. maintaining tax, welfare, public service, regulatory, and licensing statutes that may be more burdensome to the poor and to the average black person than to white people
	
	Good
	Bad

	Antisubordination
	Targets practices that preserved racial segregation of institutions through formally neutral rules that made no overt reference to race

Targets unjust forms of social stratification - opposed to maintenance of racial caste / second-class citizens

Antisubordination values play a crucial role in determining what violates anticlassification principle – implementation shifts as social mores do
	Ignoring anticlassification would eventually lead to subordination in the long run through separation

Separation also removes inequality from the sight of elite majority policy makers and erodes the impetus for its elimination

How well does it target disparate impact where facially neutral?  (cases on the purpose requirement) 

	Anticlassification
	Targets classifications on the basis of minority status

Targets “separate but equal” – type arragements 
	Doesn't deal w/ facially neutral statutes 

Colorblindness kills affirmative action programs - practices that employed racial criteria to integrate formerly segregated institutions

Also kills voluntary separation of non-minority groups (e.g. gender


I. What Is Suspect and What Isn’t?
a. How do we decide is suspect: chart below = different rationales advanced for suspect classification.

i. Immutable Traits: Narrative of immutable traits emerged in EP doctrinal development w/ the race-gender analog. (Ginsburg ACLU brief)

ii. Historical Oppression: Backwards looking remedial perspective. Could also look to the history of subordination. (ties in w/ FN 4 discrete and insular)

iii. Discrete and Insular Minority (FN 4): the assumption underlying Lochner and Williamson was that the groups targeted could politically organize and bargain. This assumption is less true with discrete and insular minorities—small in numbers and insulated from the political fabric.

1. 2 Remedies: 1) rights: right to marry, privacy; 2) political power: right to vote, participate and contribute to campaigns

	Classification
	Rationales

	
	Immutable Characteristic (Ginsburg ACLU brief)
	Historical Oppression (subordination)
	Discrete and Insular (Carolene FN 4)

	Race
	X
	X
	X

	Gender
	X (though, note gender identity and trans)
	X
	Unclear—not a minority, but insulated from political process till 1920s + is access to the ballot enough?

	Alienage (non-citizens)

NB: alienage ≠ national origin classification
	
	X
	X

	Poverty
	
	X (e.g. poll taxes, voter qualifications)
	X (yes, if we’re focusing on numbers and political exclusion—no, if all you care about is the right to vote—Harper) (also partially depends on how you define poverty)

	Sexual Orientation (I added this)
	X (though NB the inane argument it’s not genetic)
	X  
	X (NB: Scalia might argue this is a politically powerful minority—implicit in his Romer dissent where he’d leave it to democratic process)


a. Lay of the land:  cases like Davis and Feeney made it more difficult to challenge facially neutral statutes, and affirmative action programs were coming under fire

iv. Justices’ views of EP on affirmative action:

1. Purpose of the statute:  Brennan, Marshall

a. Harmed minority groups = strict scrutiny

b. Affirmative action = intermediate scrutiny 

2. Per se unconstitutional:  Scalia

3. Strict scrutiny “always”:  Powell, O’Connor, Kenendy

a. New form of “strict scrutiny” for affirmative action that was different from that in Loving – allowed certain forms of AA (esp. in education, if met restrictions on justifications and form) while seriously limiting or restricting all other forms

b. Gov’t could not use AA to remedy past discrimination

c. Rationale for new form:  from overt concern about protecting innocent whites, to concern about protecting minorities from stigma, to generalized concern about protecting society as a whole from conflict and divisiveness caused by debates over AA

v. Four big questions:

1. What standard of scrutiny to apply?

2. Is the application of the standard symmetrical?

3. What purposes are sufficiently “compelling” to satisfy strict scrutiny?

4. What policies are sufficiently narrowly tailored to survive strict scrutiny?
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	NON-ECONOMIC SPD
	SOME EP
	STRICT SCRUTINY FOR ABORTION

	Case name / year:
	Griswold (1965):  Striking down statute that would ban aiding in contraceptive distribution to married couples
	Eisenstadt (1972):  Striking down law distinguishing between married and unmarried
	Roe v. Wade (1973):  strikes down a TX law declaring abortion unconst. except for the purpose of mother’s health

	Main question
	Can states bar access to contraceptives?  NO.
	Can states bar contraceptives to unmarried couples?  NO. 
	Right to abortion

	(Constitutional) provision(s)
	-14th A. (S)DP
	- 14th A. EP
	- 14th A. (S)DP

	Majority / plurality
	Douglas:  Zone of Privacy: state gov’t can’t intrude on the zone of privacy which emanates from the penumbra of the BoR (1st, 3rd, 4th, and 5th As)(focus in Griswold is on 

Spatial Privacy: focus on 3rd A (quartering troops) suggests this

Relational: probably the more accurate interpretation given the description of marital privacy 

Level of Scrutiny: Doesn’t say
	Brennan:  EP Rational Basis: strikes down on rational basis review

- Deterring premarital sex insufficient ends

Fundamental rights: alludes to this, but doesn’t quite go all the way.  


	Blackmun:  Zones of Privacy built from 1st A. Stanley, 4th A, 5th A, penumbra of BoR Griswold,, 9th A., liberty guaranteed by 14th A. Meyer, from Loving (right to marry), Skinner procreation, Eisenstadt contraception, and Pierce child rearing and education, Prince family relationships

Compelling =
1) Mother’s health

2) Protecting fetal life (viability)

Not compelling = 

- Morality 

- Victorian social values

Trimester Categorical approach:
1 – full freedom of decision

2 – state can reg. for mother’s health

3 – state can reg. for fetus

	Fundamental right?
	Right to relational privacy
	Dicta = privacy as an individual decisional right


	Individual right to privacy / abortion

- Bodily integrity?

- Sociological determination?

	Standard of review / scrutiny 
	??
	Strict scrutiny for abortion

	Antisubordination / anticlassification
	Some equality stuff in here
	

	Concurrence(s)
	Harlan II:  Nature of the Right: says it’s (ordered) liberty and 14th A (see outline for more on continuum of liberty)

- strict (ish) scrutiny

Goldberg:  would cabin by incorporating the 9th A—recognizes already existing fundamental rights enshrined through tradition and collective conscious
White:  14th A. liberty of household but would apply rationality review
	Stewart:  SDP protects liberties not explicitly named in the BoR, including fundamental right to decide whether to have a child (bodily integrity)

Douglas:  9th A. doesn’t create federally-enforceable rights, but does incl. autonomous control of intellect, interests, personality; freedom of choice in basic decision of life; and freedom to care for one’s health

	
	
	

	Cases
	Griswold
	Roe

	Dissent(s)
	Black:  this is reviving Lochner in non-economic context 

- BoR is strictly enumerated 

- Privacy is too vague

Stewart:  privacy not in BoR
	White:  textualist – nothing in Const. supports fundamental right to abortion

Rehnquist:  privacy - a transaction resulting in an operation is not private

	Horizontal
	
	

	Vertical structure [role of court]
	Is this Lochner – style overreaching?
	

	Bobbit’s modalities


	Represents birth of the Second Era of SDP

3 Antecedents to Fundamental Rights: 

1) traditional protection of law under doctrines of “general const. law”; 

2) resurgence of protection of fundamental rights following WWII; 

3) Lochner
	White’s textualism

	Other
	PRE-LOCHNER

Crandall v. Nevada: right to travel
LOCHNER-ERA

Meyer (1923): Douglas- Right to educate/structure family, religion - striking down statute outlawing German language schools

Pierce v. Society of Sisters (1925):  McReynolds - Right educate/structure family - Court strikes down law that would require attendance of public schools

POST-LOCHNER

Skinner (1942):  Douglas- right to reproduction - Striking down statute that would sterilize criminals

- Even with the alleged “demise” of Lochner, in 1937 West Coast non-economic SDP still around
	Critics of Roe = Griswold stressed invalidation of statute that proscribed use, which implies that enforcement of the provision would be virtually impossible w/out prying into privacy of home

Supporters of Roe = Meyer/ Pierce/ Griswold/ Eisentadt delineates sphere of interests which are known as “privacy” now found in the “liberty” of 14th A. 


	Regulation
	Post-Roe (Pre-Casey)
	Post-Casey

	Informed Consent
	No (Thornborough)
	Yes

	24 Hour Waiting Period for Informed Consent
	No
	Yes

	Viability Test
	Yes (since 1989) / No (before 1989)
	Yes

	Parental Consent
	No (Danforth, Baird)
	Yes—if bypass provided

	Spousal Consent
	No (Danforth)
	No (fear of spousal retaliation and violence—would prevent a substantial # of women from getting abortions ( undue burden)

	Reporting Requirement
	(not sure?)
	Yes (except for patient name and spousal consent)

	Type of Procedure
	(not sure—probably not before viability)
	Yes

	Deny Public Funding/Resources
	No (Maher, McRae, Webster)
	Yes except when necessary to save mother’s life
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	FUNDING / INTERMEDIATE
	
	RESTRICTING ROE

	IN B/T CASES

FUNDING (unconst. conditions doctrine?)

Maher v. Roe (1977):  CT limits Medicaid benefits for first trimester abortions to those that are medically necessary 

- Powell: only const. right against gov’t interference w/ abortion 

- Brennan dissent:  statute makes decision for women

Harris v. McRae (1980):  Hyde A. restricting abortion funding 

- Stewart:  Hyde doesn’t violate 5th A. ( not entitled to funds for abortion

- Stevens:  Roe squarely held that state interference is unreasonable if it attaches greater importance to the interest in potential life than to the interest in protecting the mother’s health 

- Perry:  this case treats abortion as morally questionable previability!  And has preventing loss of fetus as ultimate goal

POSITIVE REACTION TO ROE – see chart below for comparison w/ post-Casey / p.82

CHANGE IN THE COURT:

Webster (1989): 

- Rehnquist:  upheld bar on state employees performing abortions, req. testing to determine viability <20w; said get rid of trimester test

- Scalia:  this is for leg.

- Blackmun dissent:  flies in the face of Roe
 
	Case name / year:
	Casey (1992):  upholds the “essential holding” of Roe due to stare decisis and desire to protect institutional integrity of the Court.
	Carhart II (Gonzales v. Carhart) (2007):  law prohibiting partial birth abortions on the basis of a legitimate state interest in distinguishing between abortion and infanticide and avoiding devaluation of human life

	
	Main question
	Different standard of review

Different conception of the right to abortion
	Further move away from Roe, even looser standard of review 



	
	(Constitutional) provision(s)
	- 14th A. (S)DP
	- 14th A. (S)DP

	
	Majority / plurality
	O’Connor, Souter, Kennedy plurality:  

1) Previability Right to Choose w/out Undue Burden (SDP)

2) State can Prohibit Postviability abortion so long as Life/Health Exceptions

- Overrules Akron and Thornburgh in that giving informed consent - “truthful, nonmisleading information about nature of procedure, attendant risks, probable gestational age” is allowed
- However, it is invalid to restrict abortions for married women by requiring notice (even w/ exceptions) – even though only affects 1% of women (denominator problem) 

- Parental consent is allowed
3) Legitimate state interest from Conception in BOTH mother and fetus
	Kennedy:  

1) No undue burden b/c the state interests are valid:

- Morality:  of the medical community

- Paternalism – postabortion syndrome + informed choice

**denominator problem shift** – only an undue burden if a substantial # of women would be prevented from getting abortion

2) Doesn’t need health exception – uncertainty about whether it would ever be necessary = defer to Congress

3) Facial attack (unduly vague) inapposite – pretty worthless to allow doctors after the fact to challenge as applied

	
	Fundamental right


	Right to individual autonomy without undue burden (?)

- Equality

- Not really privacy


	Right to choose free of undue burden (?)

	
	Standard of review / scrutiny 
	Legitimate Plus (?) – more than rationality, but less than strict?

Undue burden – not a CSI /fundamental right analysis but rather less stringent balancing test

- Any denominator

Truthful & not misleading for restrictions on abortion
	Undue burden redefined
- Substantial denominator

- New state interests (morality / paternalism)

	
	Anti 
	Some equality stuff in here
	

	
	
	
	

	
	Cases
	Casey
	Carhart II

	
	Concur
	Blackmun concurrence / dissent:  deprives (1) right of bodily integrity from intrusions and (2) decisional freedom

- Also constitutional guarantees of gender equality ( this is coming up a lot, EP claim?!

- 24hr waiting period and recordkeeping are unconst.

Stevens concurrence/dissent:  Not inconsistent to recognize state legitimate interest in potential human life and conclude that that interest does not justify regulation of abortion previability (says nothing to the balancing b/t choice and life)

Rehnquist, White, Scalia, Thomas concurrence / dissent:  should just overturn Roe

Scalia, Rehnquist, White, Thomas concurrence / dissent:  not a liberty guaranteed by Constitution b/c (1) not in the text and (2) longstanding American tradition against abortion
	Thomas:  Court’s abortion jurisprudence, including Casey and Roe has no basis in Const.

	
	Dissent(s)
	
	Ginsburg:  criticizes court’s view of role of women and cabins their ability to self-define their destiny (autonomy argument)

- Equal protection

- Blurs Casey’s line b/t previability and postviability
- Essentially overrules Carhart I, violating stare decisis

	
	Horizontal structure / role of court

 
	
	Uncertainty in Carhart I = leave decision to doctors

Uncertainty in Carhart II = leave it to Congress

	
	Vertical structure [role of court]
	
	

	
	Bobbit’s modalities

· Text

· Prudence / consequences

· Appeal to history

· Precedent

· Narrative / national ethos
	Overrules Akron and Thornburgh
Stare decisis:

4 Factor Test (plurality in Casey):

1) Unworkable – no:  there’s a line b/t liberty and state regulation still workable, but equation (viability) is being moved a bit

2) Reliance creating special hardship – yes:  people rely on Roe
3) Doctrine abandoned – no

4) Underlying facts changed – not really / viability still undef.

- Plessy ( Brown:  separate but equal was wrong

- Lochner ( West Coast Hotel:  unreg. markets can’t actually provide min. human needs
	Practical Import: unclear—

1) could be a sideshow. Most women aren’t trying to get partial birth abortions OR

2) redefinition of undue burden could lead to upholding a lot more regulation of abortion

	
	Other
	Strongly anti-majoritarian, emphasize judicial legitimacy though many justices want to overturn Roe, want to seem less political since change in administration?
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	SODOMY BAN
	THE SPITE CASE
	BAN ON SODOMY BANS
	SPITE CASE INSTEAD OF FUNDAMENTAL RIGHT

	Case name / year:
	Bowers v. Hardwick (1986):  uphold GA ban on sodomy, rejecting SDP 
	Romer v. Evans (1996):  Amendment 2 repeals local civil rights statutes / queers are not protected class 
	Lawrence v. Texas (2003):  strikes down TX anti-sodomy statute
	U.S. v. Windsor (2013):  suing against tax discrim.

	Main question
	Can sodomy law be const.? YES.
	Can allow discrim. against queers?  NO.
	Can sodomy law be const.?  NO.
	Whether DOMA’s def. of marriage as hetero is unconst. – YES

	Provision(s)
	- 14th A. (S)DP
	- 14th A. EP
	- 14th A. EP ?

- 14th A. (S)DP ?
	- 5th A. (S)DP ? 

- 5th A. EP ?

- 14th A. EP ?

	Majority / plurality
	White:  

1) No fundamental right to sodomy
- Tradition

- Not related to family building / procreation

- Not framed as under right to privacy

2) Statute applies only to queers – avoiding relational / marital privacy of Griswold

3) Rational basis ( morality acceptable basis
	Kennedy: rationality+
1) Irrational burdens on queers as official decisions can descrim. against them

2) Animus is not valid end

- maintenance of hetero dominance?

- Subjective motive v. purpose

3) Keeping options open – way of giving presumption of unconst. to suspicious leg. w/out saying is suspect class! (transitional!) 

Ends:  rejects “religious objections” and “preservation of state resources to fight other types of discrim.” ( this is animus under Moreno!
	Kennedy:  overruling Bowers v. Hardwick as faulty factual understanding about treatment of queers (this is not stare decisis for same reasons as Plessy)

- Dignity, respect, denigration, discrim., status weaved throughout

- Tradition can change (looks @ Europe / Western civilization)

- Griswold, Eisenstadt, & Carey establish intimate association and decisional privacy


	Kennedy:  EP?  SDP?  Federalism? 

DOMA’s reach not supported by its objectives (ends do not justify means) 

5th A. DP prohibits denial of EP (Bolling) bolstered by 14th A. EP

Second-tier Marriages & “bare desire to harm” - ANIMUS
- DOMA divests same-sex couples of duties & responsibilities that are essential to married life

- Liberty & dignity

Federalism – states can define marriage (does this trigger the heightened of sorts?)

Disclaimer:  limited holding to lawful same-sex marriages

	Fund. right


	Liberty under DP

- No fundamental right to sodomy!

- no constitutional principle protecting private sexual conduct
	- Can criminalize behavior (sodomy) but not, essentially, being a queer person


	Privacy of Intimacy - liberty that is transcendent of the spatial conception of privacy and focuses on decisional privacy and relationship building (no sound bite though)
	Court relies on 5th A. DP instead of going into scrutiny reviews under 14th A. – avoids “fundamental right” and “suspect classification” 



	Standard of review / scrutiny 
	Rational basis
	Rationality Plus, but ANIMUS/SPITE not valid
- morality is not enough here
	Rationality Plus or Intermediate/Heightened (?) 

- “legitimate state interest”

- morality disapproval = not sufficient

	Rational basis? “no legitimate purpose overcomes the purpose and effect to disparage and to injure those whom the State, by its marriage laws, sought to protect in personhood and dignity”

- Animus (Romer) preempts legitimate ends?!

- Administrability not enough here

	Case
	Bowers
	Romer
	Lawrence
	Windsor

	Anti
	Antisubordination
	
	Antisubordination
	Antisubordination

	Status-based (newer) or conduct-based?


	Maj. and concurrence seem to wavier b/t thinking about queers as a group instead of homosexuality as an act
	Status-based
	Status-based compared to Bowers, BUT basing Lawrence on liberty rather than equality is attractive to those who would prefer to shift constitutional protection away from status and towards conduct – avoids “civil rights paradigm” 
	

	Concur
	Burger:  emphasizing there being no right to homosexual sodomy / hatred for gays goes back to “ancient roots”

Powell:  agrees no fundamental right, but 8th A. still applies (regretted this decision)
	
	O’Connor:  Doesn’t want to overrule Bowers.  Would decide this on the basis of EP—asymmetrical discrimination targeting a political minority.  

- Morality is not legitimate state interest under EP

- Is EP or DP more dangerous?
	

	Dissent(s)
	Blackmun:  this is about the right to be left alone!!!

- Decisional and spatial privacy has been found elsewhere, should apply here

- Sexual intimacy
- State interest in decent society is BS

Stevens:  morality of a majority is not sufficient

- Individual decisions by married persons = liberty under 14th A. DP

- Cannot save the statute by only applying to queers!
	Scalia / Rehnquist / Thomas:  cultural wars should be left to leg.

- Maj. contradicts Bowers, if can criminalize sodomy, can allow discrim. against the group that does sodomy on rational basis

- Queers are politically strong group that should work through political system
	Scalia:  parade of horribles

- Morality is sufficient basis 

- Maj. is Lochnerizing
- Sodomy is not fundamental right, no strict scrutiny, yet overrules Bowers in a way that is counter to Casey
- No general “liberty” under DP

- No EP violation b/c applies to everyone

- Griswold & Eisenstadt not based on SDP

Thomas:  this is a silly law and a silly thing to punish
	Roberts:  Federalism – DOMA permits states to define marriage as they see fit under police powers

Scalia:  Legitimate Ends of enforcing uniformity in federal administration 

- The Maj fails to use a standard of scrutiny / harbinger of gay marriage



	Horizontal structure

 
	
	
	
	As Scalia argues, maybe this should have been left to Pres. (who believes DOMA unconst.) and Congress, not an area for Court to decide (aggrandizement) – but Pres. was still enforcing!

	Vertical structure
	
	
	
	Great recognition of the state’s ability to reg. & define marriage

	
	
	
	
	

	Case
	Bowers
	Romer
	Lawrence
	Windsor

	Bobbit’s modalities

· Text

· Prudence / consequences

· Appeal to history

· Precedent

· Narrative / national ethos
	Emphasis on tradition


	“Class legislation” was a concern of Framers – does the fact that Amendment 2 directed itself at a class (sexual orientation minorities) instead of classification (sexual orientation) make the “class legislation” argument stronger? ( this was targeting a group of people, not just using queer as classification 
	Tradition can change (e.g. Meyer being uploaded into Griswold; Brown and the changing role of education)

NB on Stare Decisis—When does it win: note it’s also easier to create a right or uphold a right (Casey) than it is to argue that a preexisting right should be taken away or denied (Lawrence) (plays into reliance too)

- Casey factors:  (1) workability (2) reliance (3) change in doctrines (4) change in facts / perception thereof
	Kennedy:

- Text:  DOMA intends to demean & impose inequality
- History:  long tradition of marriage = hetero, but not states coming to see status/ dignity of queers

- History:  long tradition of states defining marriage

- Precedents:  there are many ex’s of fed. gov’t regulating marriage in order to further fed. policy, but not to this extent /breadth!

- Precedent:  Lawrence dignity to intimate same-sex relationships

- Precedent:  Romer animus; Moreno
Faux federalism?

	Other
	Types of privacy:

1) Locational/zonal

2) Relational

3) Decisional

4) Informational


	Moreno: SCOTUS strikes down law disadvantaging communal housing—legislative history indicates it was specifically targeting hippies

Types of rights:

1) General vs. specific

2) Change in tradition vs. history-as-fact

3) International vs. local / national
	Gap / interrelationship b/t harm principle & “morality” ?  Does SCOTUS require harm?

Source of fundamental rights?

- Scalia:  history, BoR, leg. evidence

- Kennedy:  moral consensus?

- Ordered liberty (like Griswold?)?

Liberty (DP) or Equality (EP)?
- Sunstein:  EP forward-looking, DP backwards-looking

- Yoshino:  DP used to further equality concerns (i.e. for racial minorities) and EP to protect liberties (i.e. right to vote) ( this is why court cabins under liberty
	Typology of animus: CB 1713

1 – voter animus

2 – lack of reflection & respect

3 – social meaning

4 – moral disapproval

Distinguishing this from Romer (esp. since animus in both):

- Preemptive, not reactive

- Const., not statutory

- Federal level, not state

- Administrability harder here

Hollingsworth v. Perry (2013):  punts on standing, allows overruling of Prop. 8




