Constitutional Law Outline

Richards, Fall 2005

Origins of Constitutional Law [class notes 1-4]

· Britain was based on a parliamentary supremacy system, but Americans viewed British as untrue to their constitutional guarantees.  This feeling informed the revolution, which must be understood as a constitutional revolution.  

· Once drafted, Madison was profoundly disappointed with the Constitution, for failure to protect human rights, specifically with regards to religion and slavery.  He viewed the document as morally bankrupt and felt that it would ultimately destroy America.  Additionally was concerned about protecting people against liberty violations from states, which he viewed as a threat.

· Post Madison, Americans, especially in the south, begin to accept constitutionalism with slavery.  Madison’s pleas are overlooked and forgotten.

· Reconstruction Amendments finally allow national power to be used against the states (specifically the 14th Amendment), in an effort to protect individual liberties.  This broad view of the amendments did not catch on initially, and was not fully realized until post-WWII, but it was used from the start as a tool to protect irrational racism.    

· King and the civil rights movement help to fully realize the 14th Amendment as a guarantee of human rights.

Constitutional Interpretation [class notes, reading notes]

· Constitutional Interpretation by the Judiciary, and Judicial Review
· Marbury v. Madison (US 1803) [Gunther p.3, reading notes 1, class notes 4-7] 
· Considers the entitlement of Marbury to an appointment, that was not realized with a commission by the subsequent Jefferson administration.  

· The court finds that Marbury has a right to the commission as a matter of law, there is a remedy at law, but fails to grant mandamus after finding that the dispute was improperly before the Supreme Court on original jurisdiction – denies relief.  

· Case is important for it creates the concept of judicial review.  Marshall denies relief because he thinks that the Judiciary Act of 1789’s grant of original jurisdiction for mandamus is not consistent with Article III of the Constitution, which outlines instances where the Supreme Court is to have original jurisdiction.  Thus there is also a strong argument for constitutional supremacy.

· McCulloch v. Maryland (US 1819) [book 90, reading 7-8, class 5]
· Congress chartered a national bank, with branches in various states.  Maryland enacted a tax to be levied against the national bank branch in the state.  

· Marshall, for the court, finds that the state taxing of the federal bank is unconstitutional, for it hinders the exercise of national power.  While states have the power to tax, they cannot exercise it in a way that is in opposition to the federal powers.  Here the federal powers are constitutional, not expressly, but on an implied basis, and thus as the means are narrowly tailored to a legitimate goal, judicial deference is in order.  

· Richards notes that this case stands for the idea that there are some matters which are judicial in nature, and others which are uniquely political.  When the latter is the case, judicial deference is proper.

· Legislative and Executive exercise of constitutional review is not unheard of.  Presidents have used the veto power to reject legislation they view as unconstitutional, Congress has rejected legislation on similar grounds, and prosecutorial discretion and the pardon power have been used to mitigate the effects of law viewed as unconstitutional.  [Class 7, book 22-27]
· Democratic Objections to Judicial Review [class 7-13]
· Jefferson

· Argued that the branches of government are coequal, and have no authority to make final constitutional decisions for each other.  Rejected Marbury v. Madison, and the concept of judicial review – though rights clearly exist, they only bind the legislature.  Branches are only accountable to the people.  

· Court Skeptic Approach – Thayer

· Three stages of Thayer’s perspective:

· Judicial review is an inferred power from the constitution

· The power of judicial review is limited to judicial contexts – an is only appropriate when necessary to decide a constitutional issue

· Court must be deferential in the review.  Court should operate by the rule of clear mistake – only finding legislative acts unconstitutional when they are clearly erroneous.  Thus, so long as there is any constitutional basis for the law, courts should defer).

· Thayer does not view courts as the primary enforcers of human rights, but rather, as a last resort when there is not other means of keeping the constitutional structure intact.  Believes strongly in an engaged citizenry that vigilantly defends its rights.  

· Rights Skeptic Approach – Hand

· Two parts to Hand’s perspective, which comes from his work Bill of Rights:

· Judicial review of congressional legislation is a usurpation (from history)

· Rights do not exist, thus judicial review to validate them is invalid (political theory).  Believes that rights are not logical (with respect to utilitarian principles of maximizing benefits for the majority), and are too subjective (which leads the court to becoming a third legislative chamber).  

· Weschler critiques Hand’s perspective – argues that judicial review is appropriate so long as it approaches it from neutral perspectives of constitutional law.  Focuses on Hand’s contention that in practice, it amounts to courts being third legislative chambers – contends that the procedural adherence to neutral principles, in arbitrating actual controversies, mitigates against this finding.  Weschler though, would find no neutral principle in Brown, but would in Plessy.

· Richards questions Weschler’s formulation, as even neutral principles can give rise to results that devalue human rights – i.e. Nazi Germany, Plessy. 

· Dworkin engages the skeptical objections to judicial review:

· Court Skeptical Challenge – rights exist, but courts do not give us the best reading of what they are.  

· Right Skeptical Challenge – based on a utilitarian approach, which doesn’t acknowledge the existence of rights.  Subsequently, judicial review to enforce rights is illegitimate.  

· Dworkin argues that you must have a coherent political philosophy in interpreting the Constitution, and on some level rejects both the court and rights skeptic challenges (though the legislative branch can often aid in defining the scope of rights).  Argues that constitutional law should be aimed at protecting basic human rights, but should do so from arguments of principle; thus, he supports the concept of judicial review.  

· Dworkin argues that the measure comes from hard cases.  First look to fit, to determine how a decision will fit with existing precedent (in hard cases this won’t end the inquiry, as the precedent is in disarray).  Must then look to background rights, which are the constitutional rights that should be protected.  

· Remaining forms of skepticism

· John Hart Ely – argues that judicial review is only appropriate when there are problems in representation, as the products of a fair procedure are unreachable by the courts.  Brown and reapportionment are acceptable results, as racial stereotypes given the force of law hurt representation, but Roe v. Wade is not, as women have the right to vote (and are a majority), and fetuses are unrepresented.  Proper weight must be given to the interests of all citizens when passing legislation that affects them.  Minorities victimized by prejudice in a way that harms representation may give rise to judicial review:

· Explicit prejudice – invidious race hatred

· {would not understand separate but equal}

· Implied prejudice – law based on stereotypes

· {does not appreciate dehumanizing nature of benign stereotypes as in Craig v. Boren}

{Richards critique – once removed utilitarianism} 

· Originalist – argues that cases should be decided as founders would have interpreted – thus opposes judicial intervention to enforce modern views of rights.

· Richards critique:  Notes that the text does not require it, and it goes against the way in which the founders wrote the text – broad.  Better is an approach that respects the text, judicial interpretation, and evolving social contexts and norms.  Five key justifications for rejecting originalism:

· Presence of indefinite clauses suggest the founders intent to leave them open to interpretation

· Must allow for changing circumstances, and not bind future generations to historical denotations

· Constitution was enacted and grounded in enduring principles of justice – must acknowledge the abstract intentions of founders.

· A broad view is essential for meaningful judicial interpretation

· The originalist emphasis on popular sovereignty is dangerous for human and minority rights.

· The Role of History in judicial interpretation – Originalism Isn’t Really Followed
· Williams v. Florida (1970) as an example of the problematic nature of originalist history.

· The case dealt with the constitutionality of a six member jury in Florida for non-capital criminal cases.  The court looked to the history of the Sixth Amendment, and ultimately determined that a jury of 12 was not required.  How should “jury” be interpreted?

· Can look to the text

· Can be denotative – i.e. denoting what is being referred to – here clearly the unanimous 12 person jury.

· Can be connotative – i.e. conveying that which is logically related to what is referred to – here a body of size enough to do justice in a deliberative fashion.

· Can look to the precedent and determine what weight it should have

· White, for the court, adopted a connotative meaning of jury, finding that what was meant was a jury of the size enough to be deliberative, and representative of the community.

· Harlan’s opinion argues that the originalist understanding (here, a 12 person jury) should not be departed from unless there is a compelling reason.  

· Lovett v. United States (1946) [class 15, reading 5]
· Dealt with the understanding of the meaning of a bill of attainder under Article I sections 9-10.  Here congress passed legislation reclassifying pay of federal employees, and a group of individuals were set out on account of their political views.  Was it a bill of attainder?

· British understanding of bills of attainder were legislative acts, without trial, that declared one guilty of a crime, ordered death, and resulted in corruption of the blood.  This would have been the originalist understanding of the meaning.

· Black’s opinion for the court was anti-originalist, as it disregarded the British understanding of bills of attainder.  Black finds it is akin to a bill of attainder for its legislative punishment that occurs without trial.  

· Richards notes that it is a legislative punishment for stigmatizing people on account of their political beliefs.  

· United States v. Brown (1965) [reading 5-6, class 15-16]
· Congressional act prohibited Communist party officials from serving as union leaders.  

· Warren for the court found that it was a bill of attainder.  

· Home Building and Loan v. Blaisdell (1934) [reading 6, class 16-18]
· Considered the constitutionality of a state law, passed in the depression, to delay foreclosure for missed home payments.  Originalist understanding of Article I Section 10 would have understood this as an impairment of the obligation of contracts.  

· CJ Hughes for the court finds that while emergencies do not expand the powers of states, a narrowly tailored exception to contracts when there is a compelling state interest in the public welfare is acceptable, so long as it does not materially affect the terms of the contract.

· Sutherland dissent argues that this goes against the originalist understanding of the constitution.  

· Other Problems with Originalism [reading 6-7]
· There are differences between what the framers did and said, thus looking to the political positions they took does not always give the best understanding of what they intended constitutionally.

· Changing factual situations depart from what the framers could have predicted and/or understood, thus changing constitutional interpretation is needed.  

Federalism

· Foundational Arguments for Federalism

· Federalist #10 – James Madison [Brest 209, class 18-20, read 6] 
· Madison writes of the dangers of faction – views them as threatening to divide the country and to deny minorities equal treatment under the law.  
· To address the problems of faction, Madison doesn’t think that eliminating the causes will be good for the country, as that would threaten autonomy and individuality.  Rather, Madison advocates for mitigating the effects of faction.  To mitigate the effects of faction when the faction controls a majority, Madison thinks that a republican form of government, with checks and balances, will be most effective.  
· Three differing interpretive views of Federalist #10:
· Beardian – Marxist perspective that distrusts the Constitution for favoring creditor interests above those of the poor – believes the argument provides basis for the debtor/creditor tension.  History does not support this view.
· Dahl – believes that the result of various factions fighting against each other will be what is proper in a democracy.  Critique is that Madison did not hold factions in high regard.
· Richards – Founders had read Montesque, which indicated that a republican form of government depended on a small homogeneous community.  But, Federalist #10 turns this on its head, arguing that republican government can succeed in a large territory with diverse groups/people.  
· McCulloch v. Maryland
· Sought to answer the question of whether or not a national bank was a constitutional exercise of federal power.  
· Marshall noted that whereas the articles of confederation limited federal power to those expressly given, the constitution had no such limitation.  Subsequently, a connotative reading was made, and the exercise was not deemed in violation of Article I section 9.  Court rejected Maryland’s argument that the bank was not “necessary and proper”.  
· Case recognized the negative commerce clause powers, which restrict states from infringing upon the federal exercise of power.  Here the problem was Maryland taxing the bank, which indirectly spread the cost to people who couldn’t vote in Maryland – unconstitutional discrimination.  
· The Commerce Clause and Regulation of Commerce

· The Scope of Congressional Power [class 22-24 , read 8-12 ]
· Interpretation from 1824-1936 provided the basis for a broad interpretation of the commerce clause powers, though decisions were mixed.
· Navigation is commerce   
· Gibbons v. Ogden (1824) – broad view of commerce clause.  Marshall struck down state monopoly grant to steamboat, finding that the federal approach which was more permissive trumped – navigation is always commerce.  

· Processes necessary for interstate commerce can be regulated

· Swift v. United States (US 1905) – broad view of commerce.  Basis for the stream of commerce theory.  If the ultimate goal/probability is that the product will end up in interstate commerce (here meat), then the various processes leading up to it are subject to federal regulation.  US as one economic unit.

· Intrastate commerce can be regulated when it affects interstate commerce

· Houston E & W RY. V. United States (US 1914) (Shreveport Rate Case) – broad view of commerce clause.  Court held that intra state commerce can be regulated when it has an effect on interstate commerce – here at issue were rates charged by railroads.

· Federal Government has Police Power

· Champion v. Ames (US 1903) – broad view of commerce clause.  Upholds federal statute, under police power (if states have it, fed government does to), denial of interstate importation of lottery tickets.    

· But, there is a direct/indirect distinction:

· US v. E.C. Knight (sugar trust case) (1895) – narrow view of commerce clause.  Court struck down antitrust regulation of sugar company merger, creating a direct/indirect distinction for determining whether or not something affects commerce.  Here, manufacturing would only indirectly affect commerce.

· Hammer v. Dagenhart (1918) – Narrow view of commerce clause – strikes down ban on child labor.  Distinguishes between means of production and object of regulation – cannot target the means.

· Wage and Hour Laws are not within the Commerce Clause

· Schecter Poultry v. US (1935) – Narrow View strikes down regulation of wages and hours in federal statute after the goods are in interstate commerce.

· Carter v. Carter Coal (1936) – narrow view strikes down wage and hour regulation in federal statue for goods destined for interstate commerce.

· Decline of Limits on the Commerce Clause 1937-1995

· Demise of the Direct/Indirect Distinction

· NLRB v. Jones & Laughlin Steel (1937) – broad view upholds federal regulation of labor practices in interstate commerce, departing from the rigid direct/indirect distinction, and towards a degree based inquiry.  

· Wage and Hour Laws are now within the Commerce Clause

· US v. Darby (1941) – broad view upholds congressional regulation of wage and hour laws for people producing goods for interstate commerce.  Expressly reverses Dagenhart, and endorses stream of commerce theory.  

· Local Activity with potential market impact

· Wickard v. Filburn (1942) – broad view upholds bar on wheat grown for personal use in excess of quotas, finding that it may have an indirect impact on the market.  

· Interstate Travel and Racism

· Heart of Atlanta Motel v. United States (1964) – broad view upholds law barring discrimination in matters of public accommodation, finding that such practices burden the right of interstate travel, and thus have implications for commerce.

· New Limits on Commerce power since 1995 [book 153, notes 10-11, class 23-24]
· Abstract relation to effects on commerce no longer suffices

· United States v. Lopez (1995) – narrow view – court strikes down portions of the Gun Free School Zones Act, finding that the relationship to commerce is too tenuous.  Rehnquist notes that there are three categories of legislation that can be regulated on commerce clause grounds:

· Use of the channels of interstate commerce

· Use of the instrumentalities of interstate commerce (even if entirely in state)

· Activities having a substantial relation to interstate commerce.

· United States v. Morrison (2000) – narrow view – Strikes down violence against women act, finding that it is controlled by Lopez.  Finds that it is not economic activity – thus creating an economic/noneconomic distinction.  

· But See Gonzales v. Raich (2005) – upholds federal regulation of marijuana, finding that it is economic in nature, unlike in Lopez and Morrison.  

· The Privileges and Immunities Clause (Article 4 Section 2)

· In general, a two part inquiry to determine if a state has violated the privileges and immunities clause in regulation of commerce:

· Does the state discriminate between residents and non residents?

· Does the state infringe on a fundamental right?

A law can satisfy the privileges and immunities clause while failing the commerce clause.

· United Building and Construction Trades Council v. Mayor and Council of Camden (1984) [reading 17, class 25]
· Municipal law required city contractors to employ 40% of their people from the city.

· Rehnquist, for the court, finds that the law may violate the privileges and immunities clause, as there is discrimination on the basis of municipal status (extends the resident/nonresident distinction to municipalities), and it may infringe on a fundamental right (to seek employment with a private company).  

· Dissent argues against extending privileges and immunities jurisprudence to municipality discrimination.  

· Supreme Court of NH v. Piper (1985) – court strikes down a ban on nonresidents being admitted to the state Bar – finds that it is discrimination that violates privileges and immunities clause.  

· State Power and the Negative (or dormant) Commerce Clause [class 24- , reading 12- ] Dormant commerce clause allows court invalidation of state protectionist legislation, even in the absence of congressional preemption.  The power is not expressly granted by the Constitution, but is read in by the grant of power to Congress to regulate interstate commerce.  (Art 1 ss8-10)

· Historically

· Commercial regulation by states gives rise to conflicts

· Gibbons v. Ogden (1824) – In reasoning, Marshall distinguishes the power to regulate commerce from the power to tax – whereas taxation can be done concurrently without conflict, the latter naturally conflicts when done concurrently, thus state law cannot regulate commerce in a way that will conflict.

· But See Wilson v. Black Bird Creek Marsh Co. (1829) – state authorization for dam which conflicted with federal right to navigate could not be struck down on commerce clause grounds because the state law was not regulating commerce.

· Regulation by States incident to commerce may be acceptable

· Cooley v. Board of Wardens (1851) [reading 13, class 24] – Upholds state regulation of water pilots when Congress declares that state law controls until Congress preempts.  Court finds that as it is not an area that requires uniformity, it is constitutional.

· Purpose of Legislation is relevant to Constitutionality

· Buck v. Kuykendall (1925) – protectionist state statute denying license for rail is unconstitutional.

· Bradley v. Public Utilities Comm’n (1933) Denial of certificate to operate was upheld for public safety considerations that were deemed legitimate – effect on commerce is incidental

· Modern Court Approach to Negative Commerce Clause 

Relies less on categorical distinctions, but striking down state laws can be categorized into one of the following areas:

· Overt discrimination against out of state commerce (i.e. facial discrimination)

· Favoring local economic interests at the expense of out of state competitors (i.e. protectionism)

· Facially neutral laws that unduly burden interstate commerce. (i.e. Pike balancing)  

· Facial Discrimination (Import Restriction Cases)

Facial discrimination is almost always invalid – the least restrictive means are necessary to justify it. 

· Philadelphia v. New Jersey (1978) [reading 14, book 257, class 26] – Absolute bar on importation of solid waste from out of area.  Court finds that this is overt discrimination, and holds it to a high standard.  Though it is a legitimate state interest, court finds that there were less restrictive means to accomplishing the goal.  

· Dean Milk v. Madison (1951) – Madison required milk to be pasteurized within five miles of the city.  Court finds that a constitutional right is infringed (interstate commerce), and thus that the least restrictive means to achieve the goal must be utilized.  This is the start of the least restrictive means test.  

· Fort Gratiot Sanitary Landfill v. Michigan Department of Natural Resources (US 1992) - Invalidated a county ban on out of county waste –extends Philadelphia v. NJ to the political subdivisions of the state

· C & A Carbone v. Clarkstown (US 1994) - Court invalidated a town requirement that all solid waste in the city be processed by a particular plant, which charged more than the standard rate.  Less burdensome ways to achieve a local goal

· Facial Discrimination in Taxes and Fees [read 14]
· Is generally struck down.  Chemical Waste Management v. Hunt (1992) (striking down tax on out of state hazardous waste); Oregon Waste Systems (1994) (striking down differential fees for out of state waste); West Lynn Creamery (1994) (invalidating across the board fee to subsidize in state producers); Camps Newfound/Owatonna v. Town of Harrison (1997) (striking down tax exempt bar on charities benefiting out of state people); South Central Bell Telephone v. Alabama (1999) (strike down tax scheme allowing benefits for in state, but not out of state entities).

· But see General Motors v. Tracy (1997) (rejecting challenge to tax system that exempted some in state entities while taxing others.) 

· Favoring Local Interests - State Burdens on Transportation Are Unconstitutional if for Protectionist Purposes

· South Carolina v. Barnwell (1938) [class 25, book 288] – court upholds a state safety regulation for truck weight that applies equally to in state and out of state trucks – thus there could be no discriminatory intent.

· Southern Pacific v. Arizona (1945) – formally nondiscriminatory regulation on number of cars in a train is struck down for being burdensome on interstate commerce in effect.  Court found that the increased frequency of train trips undermined the argument that it was a valid safety regulation.  

· Very non-deferential review – fear of one state setting standards for all states.

· Bibb v. Navajo Freight Lines (1959) – strikes down law requiring contour mudflaps – finds that there is no legitimate purpose.

· Kassel v. Consolidated Freightways (1981) – Strikes down state law restricting use of large trucks.  Though formally nondiscriminatory, it creates an undue burden, and the showing that it is a valid safety regulation is weak.  

· State Barriers to Out of State Sellers (and price restrictions)

· Not permitted when unnecessarily or effectively burdening interstate commerce.  Baldwin v. Seelig (1935) (struck down NY law that required a minimum price be charged for milk sold in state – unduly burdened out of state sellers that could charge less.); Hunt v. Washington State Apple Advertising Comm’n (US 1977) (invalidates N.C. labeling law that in effect only burdened Washington apples, and removed competitive advantage.)

· But permitted when putting it on the same grounds as in state commerce.  Henneford v. Silas Mason (1937) (upheld state use tax, at same rate of sales tax, for goods purchased out of state and brought in state.); Breard v. Alexandria (1951) (court upheld a law barring door to door solicitation absent permission.  Can’t infer protectionism from discriminatory effect.)  

· State Barriers to Out of State Buyers (and export restrictions)

Generally are not permitted: 

· Whether for protectionist purposes H.P. Hood & Sons v. Du Mond (1949) (Court struck down state licensing scheme which permitted agency to deny licenses to entities which would cause destructive competition.  The court reasoned that permitting this would go against the ideal of a common economic market, and that it is not within the realm of valid health and safety regulations.); 

· Or to keep natural resources in state.  Hughes v. Oklahoma (US 1979) (court struck down an Oklahoma law forbidding the transport of minnows for sale out of state when caught in state - Facially discriminatory.); New England Power v. New Hampshire (1982) (court struck down law restricting the export of power.  Reasoned that the commerce clause analysis precludes states from mandating that its residents get preference to natural resources within the borders, or produced from them.); Sporhase v. Nebraska (1982) – court reaffirm skepticism about export controls on natural resources.  Held unconstitutional a ban on withdrawing water for out of state use.  

· But there are exceptions: Cities Service Gas v. Peerless Oil & Gas (US 1950) (court upheld a local regulation aimed at conserving local natural gas.  Distinguished Hood on the ground that Hood was about discriminating against competition, but this regulation applied to all gas extracted.)

· Unduly Burdensome to Interstate Commerce – Pike Balancing
· Facially neutral and non-protectionist legislation can be struck down when it fails the Pike Balancing Test.  [book 286]  Test finds that where even-handed legislation targeted at legitimate public interests burdens interstate commerce incidentally, it will be upheld unless the burden on commerce is excessive to local benefits.  

· Congressional Preemption of State Law happens by express statement, implied occupation of the regulatory field, or implied preclusion of conflicting state regulations.  

· Must be express statement:  Pacific Gas & Electric Co. v. State Energy (1983) [read 17-18] (Opinion noted that preclusion was appropriate when the text is explicit, or the system of regulation is so pervasive that state regulation naturally conflicts.  Here text of federal statute regulating nuclear power did not explicitly bar state bans, and after analysis, court deemed that the regulatory scheme was not so comprehensive that the state law conflicted); 

· Implied Occupation of the Regulatory Field must be strong: Rice v. Santa Fe Elevator Corp (US 1947) (court required clear showing that Congressional entry into traditional field of state regulation was meant to preempt); 

· Implied preclusion of conflicting state regulations:  Crosby v National Foreign Trade Council (2000) [book 331] (court struck down Massachusetts law barring state entities from doing business with Burma.  Reasoned that the law was preempted by a federal plan for trade sanctions, and that the state effort conflicted); Florida Lime & Avocado Growers v. Paul (1963) (noting that preemption only exists if it is impossible to comply with both regulations); Hines v. Davidowitz (1941) [book 329] (struck down state immigration regulation as inconsistent with federal objectives).  

· Congressional Consent to State Law is generally valid when done explicitly. [book 333, read 18, class 27-28]
· Congressional legislation which delegates regulatory power over commerce to the states is generally valid.  Leisy v. Hardin (1890) (invalidating state regulation of liquor absent valid federal authorization – commerce is to remain free); Wilkerson v. Rahrer (1891) (upholds Wilson Act - congressional delegation of power to regulate liquor in original packaging to the states); James Clark Distilling v. Western Maryland R. Co. (1917) (upheld Webb-Kenyon act barring shipments of alcohol to states where used in illegal manner – WV barred sale of all liquor, and thus the shipment.); Prudential Insurance v. Benjamin (1946) (Court upheld state discriminatory regulation of tax on out of state insurance company where Congress delegated authority to states to regulate insurance); BUT SEE Metropolitan Life Ins. V. Ward (1985) (invalidating on equal protection grounds discriminatory state tax on non-domestic insurance after concluding that insurance is not commerce).

· Three Theories of Congressional Consent:
· Statutory – judiciary fills in congressional intent through the negative commerce clause.  Here then, Congress is correcting incorrect views of its intent.

· Court common law – negative CC is common law, that Congress can fill in.

· Constitutional value – prevent state discrimination if so egregious.
Separation of Powers

· The American Experience

· Our system of separation of powers is unique.  

· Locke felt it was key to a just government

· Rationale is to keep people accountable to the rule of law, and to prevent governmental tyranny.

· Our system comes from Montiesque

· Allocation of Powers between Congress and the Executive [Read 19]
· Historical Context and Understanding

· Federalist 70 (Hamilton) [Brest 222, read 19] advocated for a strong executive – “energy in the executive”

· Federalists 47-48 (Madison) advocated for clear separation of powers, with no branch controlling another.

· Non-delegation Doctrine

· Historically required clear limits, and not boundless power to be delegated.  Subsequently, Congressional delegations of power (in New Deal context) were struck down.  Panama Refining v. Ryan (1935); Schechter Poultry v. United States (1935).

· Brest notes that doctrine is now dead, as no other congressional delegation has been struck down, and expansive delegations have been approved of.

· Impeachment (Article 4 Section 2) [read 20]
· Procedure – House passes articles of impeachment, Senate tries, and the Chief Justice presides.  Very little guidance exists in the Constitution for what should be impeachable and removable.  

· Background and purpose

· High Crimes and Misdemeanors, not maladministration which was rejected by the constitutional convention as too vague.  

· Not limited to crimes, but rather, can include non-criminal acts like failing to perform duties.

· What should be impeachable?

· Some non-crimes perhaps should be reachable, like not carrying out duties, or as in the Johnson impeachment, not carrying through with the will of Congress (politically motivated)

· Some crimes perhaps should not be reachable, for instance, numerous federal crimes do not reach the threshold of “High crimes and misdemeanors.”  Bowman and Sepernuck suggest looking to the relationship of the moral gravity and crime committed, severity of the crime in the eyes of the criminal law, circumstances under which committed, and if perjury/obstruction of justice then to whether it is in the context of doing the job.  

· What should lead to removal?

· Bowman and Sepernuck suggest that some offenses, while impeachable, shouldn’t lead to removal.  They suggest considering whether:

· impeachment and removal for the conduct at issue is necessary to deter future Presidents from engaging in similar conduct

· impeachment and removal for such conduct might deter others prone to engage in such conduct from seeking the Presidency, and whether the country is better off for that

· incapacitation of the president under scrutiny is necessary for the protection of the Republic

· impeachment and removal of the President on these grounds promotes or disserves the country in the long term.

System of Free Expression

· Values that Freedom of Speech Serves [read 21, class 29]
· Advancing knowledge and truth

· Comes from John Milton’s Areopagitica (1644) and John Stuart Mill’s On Liberty (1859).  Rationale is that many ideas have aspects of truth, and that the truth ultimately prevails.  Critique argues that it doesn’t reflect the realities of contemporary society, that dominant groups have an undue interest, and that even in markets occasional corrective measures are needed.

· Facilitating democracy and representative government.  

· Comes from Mieklejohn’s belief in public speech needing the highest degree of protection, and private speech not needing much.  In this view, the First Amendment serves four key roles:

· Informs and improves public policymaking

· Prevents governmental entrenchment

· Prevents governmental abuse of power

· Provides a safety valve for dissent

· Promoting individual autonomy, self expression, self fulfillment

· This is Richards’ view – predisposed to a broad view of the First Amendment in order to allow people to voice dissent and their unique moral voice.  This enables individual autonomy.

· Political Speech and Subversive Advocacy Throughout History - Incitement

· Incitement in WWI Era

· Clear and Present Danger Test as a means to limiting the Freedom of Speech.  

· Schenck v. United States (1919) [read 21, class 30] held that when speech presents a clear and present danger of bringing about an evil that Congress has the right to prohibit, then it can be banned.  Here there was a clear and present danger that the service members targeted by the pamphlets being handed out would become insubordinate.  

· Broad deference under the Espionage Act: Frohwerk v. United States (1919) (Court upholds conviction of newspaper editor arguing against war in Germany.  Opinion largely deferential – Holmes fears flames of dissention being fanned.); Debs v. United States (1919) (Conviction sustained for antiwar speech with possibility of harming recruitment, and for notability of speaker); Abrams v. United States (1919) (affirming conviction of pamphleteer opposing intervention in Russian Revolution – Holmes, previously in majority in three aforementioned cases, switches to dissent thinking it goes too far as these are nobodies)    

· Hand’s View was not followed, and was overruled.  Advocated in Masses Publishing v. Patten (1917) for incitement to require actual advocacy of illegal action.

· Advocacy of illegal activities were barred even absent a clear and present danger

· State laws barring advocacy of actions contrary to the public welfare are constitutional.  Gitlow v. New York (1925) [read 23] (law criminalizes criminal anarchy, and affirmed against challenge for application to speaker generally for the end of the current form of government.  Holmes dissent was noteworthy, for he argued that there was no present danger in the views espoused.)  

· Criminal syndication laws can reach mere participation in a group that advocates for illegal activities.  Whitney v. California (1927) [1016, class 32] (holding that conviction of woman who advocated moderate position as leader in Communist party was proper when the organization adopted a more radical position.  Holmes/Brandeis wrote in agreement with the outcome, but felt that association should not be criminalized.  Argued that harm must be a serious harm to the state, and imminent to be criminal in speech – argued that a very serious harm must not be rebuttable through further debate).

· Gradually Court began to protect association.  Fiske v. Kansas (1927) (Court rejects finding that political party constitution amounted to criminal syndication); De Jonge v. Oregon (1937) (court found first amendment protected person’s attendance at Communist party meeting); Herndon v. Lowrey (1937) (overturned conviction of person advocating for people to vote for black self-determination – distinguished between advocating for ideals and advocating for action)

· Incitement in WWII and Red Scare

· The Smith Act criminalized advocacy of force or violence to overthrow the government, and criminalized helping to organize a group that believed as such.

· The Act was upheld as constitutional. [read 24-5]  Dennis v. United States (1951) (Conviction was for helping to organize a branch of the Communist party, which believed in overthrow of the government by force.  Overruled Gitlow, and applied Clear and Present danger in a modified form – weighing the gravity of the harm with its probability – here though the probability was small, the gravity was serious, and the conviction was affirmed.  Richards points out that the result may have been different if the analysis were as applied as opposed to facial in determining constitutionality.

· Retreat from Dennis occurred thereafter.  Yates v. United States (1957) (overturned a conviction under Smith Act, distinguishing between advocacy of ideals and action); Scales v. United States (1961) (upheld conviction, but found that specific intent and active membership, as opposed to passive membership, were needed); Noto v. United States (1961) (Court overturned conviction finding that the evidence of illegal advocacy was not sufficient enough).

· Modern Incitement Test

· Clear and Present Danger test requires advocacy of an immediate act of violence or illegal act.  Brandenburg v. Ohio (1969) (Conviction of incitement was overturned for televised KKK rally with vague threats.  Court reasoned that an act of violence had to be advocated for.  Overruled Whitney – adopted Whitney concurrence); Hess v Indiana (1973) (overturned conviction of protestor that threatened to block the street again – court found there was no immediate threat); NAACP v. Claiborne Hardware (1982) (vague threat of consequences for those ignoring boycott was not immediate enough to be incitement – conviction overruled).

· Protected Speech

· Public Places

· Offensive Speech in Public Places

· Hate Speech is generally protected.  [1074]  National Socialist Party v. Skokie (1977) (upholding the right of Nazis to march in a predominantly Jewish community.  Found that neither fighting words or hostile audience exceptions justified limiting); Doe v. University of Mich (E.D.Mich 1989) and Corry v. Stanford (Cal Super. Ct. 1995) [1079] (University of Michigan and Stanford University speech codes were struck down as unconstitutional by lower federal courts and state courts.); R.A.V. v. St Paul (1992) (Court overturns conviction of bias motivated speech ordinance which barred swastikas and cross burning.  Here offense took place on private property, but according to court’s reasoning, would have constitutionally been barred under a more neutral statute); Virginia v. Black (2003) (Statute aimed at barring cross burning with an intent to intimidate was struck down as unconstitutional for being overbroad, though the court recognized that the bar on burning with an attempt to intimidate was a constitutional aim).   BUT SEE Wisconsin v. Mitchell (1993) (upholding hate crime law, court distinguished between speech and conduct)   

· Arguments for regulating hate speech include incorporating it into group libel (Beauharnais was never overruled – noted by Blackmun in dissent from Smith v. Collin) , fighting words, or as a separate category of unprotected speech.  Others see it as important to advancing equality.

· Arguments against regulating hate speech argue that it is unduly paternalistic, and that it is a futile and counter-productive exercise for failing to address the underlying causes.

· Public Forums [1226]
· Reasonable Time Place and Manner Restrictions can limit speech.

· Historically, notion of mandatory public forums was not accepted.  Massachusetts v. Davis (Mass 1895, aff’d US 1897) (government has absolute right to restrict speech on public property – here Boston Common).

· Gradually, court began to strike down arbitrary permit requirements.  Hague v. CIO (1939) (struck down ordinance requiring permits to speak in streets and parks – was standardless and strong potential for arbitrary denials); Saia v. New York (1948) (struck down ordinance barring amplification devices without permission of police chief.); Staub v. Baxley (1958) (ordinance requiring permit for membership recruitment in dues paying organizations was facially invalid); Hynes v. Mayor of Oradell (1976) (invalidating ordinance requiring advance notice to police before canvassing or soliciting); Lakewood v. Plain  Dealer Publishing Co. (1988) (strike down permit requirement before placing newsracks on public property); Watchtower Bible & Tract Society v. Stratton (2002) (invalidated permit requirement for door to door proselytizers).  BUT objective criteria in permit requirements may lead to them being upheld.  Cox v. New Hampshire (1941) (Permit required to have parades on public streets as public safety is legitimate goal)

· Court also began to invalidate total communications bans in public forums. [1231, class 42, read 38]  Schneider v. State (1939) (invalidated ban on distribution of leaflets – litter is not legitimate justification); Martin v. Struthers (1943) (invalidated ban on distribution of handbills to homes by ringing/knocking at door – people could post signs stating they didn’t want solicitors); Kovacs v. Cooper (1949) (though upholding ban on loud and raucous loudspeakers, indicated that flat ban on loudspeakers would be unconstitutional); City of Ladue v. Gilleo (1994) (strike down ban on posting signs on residential property – clutter is insufficient justification). 
· Public Order and Safety can be a reasonable justification.  Cox v. Louisiana (1965) (court invalidated conviction for impeding free flow on streets/sidewalks, finding that in practice other groups were given permission.  To be valid, a time/place/manner regulation must be even handed in application); Heffron v. International Society for Krishna Consciousness (1981) (court upheld requirement that groups be confined to booths at the fair in order to enable the free flow of traffic.  Religious group claimed that its exercise depended on face-to-face interactions).

· Aesthetics may be a justification for a restriction.  [1242] Metromedia v. San Diego (1981) (invalidated regulation of billboards which had many exceptions – must be even handed); Members of City Council v. Taxpayers for Vincent (1984) (upheld municipal prohibition of signs on public property – here utility poles.  Though signs were of a political candidate, it was not constitutionally required that less restrictive means be used); Clark v. Community for Creative Non-Violence (1984) (Court upheld park service rule which barred camping in Lafayette Park and the Mall.  It is a neutral time place and manner restriction, and camping is not protected symbolic speech).

· Tranquility, Privacy, and Repose may justify regulations.  Ward v. Rock Against Racism (1989) (upholds city regulation requiring city sound technicians and systems to control volume of concerts in Central Park.  Court found the regulation was narrowly tailored to governmental interest in limiting excessive noise, and that requirement of narrowly tailoring does not mean least restrictive means)

· In the abortion context: Frisby v. Schultz (1988) [1255, class 43, read 40] (upheld a flat ban on focused picketing of particular residences.  Majority recognized right of privacy at home); Madsen v. Women’s Health Center, Inc. (1994) (Found injunction was not a content based restriction.  Court upheld fixed distance requirement to protect access, but struck down 300 foot fixed distance amplification ban which may have barred general processions through a residential neighborhood, ban on images observable, and other non-access provisions); Schenck v. Pro-Choice Network of Western New York (1997) (Court upheld fixed distance buffers, but struck down floating buffer zones as burdening more speech than was necessary); Hill v. Colorado (2000) (uphold statute barring speakers from approaching others to hand out propaganda without consent within eight feet of a medical facility – not a content regulation, but one of where speech occurs) 

· Mandatory public forums permit little governmental regulation.  These include streets, parks, and increasingly capitol grounds, libraries, and municipal theaters.  

· Libraries can’t bar silent non-disruptive protests.  Brown v. Louisiana (1966) [1264] (silent segregation protest could not be barred when there was no threat of breach of peace, and no showing others were disturbed) 
· Municipal Theaters are a public forum.  Southeastern Promotions v. Conrad (1975) [1269] (holding that denial of controversial show was unconstitutional) 
· Capitol Grounds are increasingly a public forum.  United States v. Grace (1983) (striking down law barring displays of messages on US Supreme Court grounds – outer grounds are indistinguishable from other mandatory public forums);

· Discretionary public forums permit even-handed content-neutral regulation.  These include jails, schools, airports, military bases, and other forms of public property.

· Jails can bar access of protesters.  Adderley v. Florida (1966) (upholds convictions of protesters on jail property, finding that the warden has the authority to regulate behavior for efficient operation of the prison)

· Interference with School operations can be banned.  Grayned v. Rockford (1972) (upholding bar on loud protests that may disrupt schools.  Found the restriction reasonable in light of the activity occurring on the property)

· Public Transportation can discriminate in ad space.  Lehman v. Shaker Heights (1974) (upholding bar on campaign advertisements – busses were not public forum, but rather, ad space was incidental to the purpose) 

· Military Bases are not generally a public forum.  Flower v. United States (1972) (threw out conviction for distributing leaflets on military base streets when public had access to the streets); Greer v. Spock (1976) (upheld ban on partisan speeches on military base, and distribution of literature without prior approval – military bases are to train troops, and are not historically viewed as a public forum); United States v. Albertini (1985) (military bases are not a public forum merely because they open to the public for a particular event).

· Airport Terminals are not public forums, but distribution of literature cannot be completely banned.  International Society for Krishna Consciousness v. Lee and Lee v. ISKCON (1992) (found that airports were nonpublic forums, and that bans on soliciting money in the terminals were constitutional, but that bans on distributing literature were unreasonable, and thus not constitutional.  Since nonpublic forum, only a reasonableness standard is required).

· Symbolic Speech

· O’Brien test is the measure of constitutionality for neutral laws burdening symbolic speech.  Test requires consideration of:

· Whether the law is within the constitutional power of the state

· Whether the law is pursuing a legitimate state interest

· Whether the law is directed at action and not speech

· If it suppresses speech, does it only suppress as much is necessary

United States v. O’Brien (1968) [1203, class 41, read 37] (upholding federal ban on burning draft cards, and enumerating the aforementioned four part test.).  BUT law must be burdening speech.  Arcara v. Cloud Books Inc. (1986) (Court upholds closing of book store where prostitution and solicitation occurred, reasoning that O’Brien test was inapplicable, as it was not protected expression)

· Flag desecration is protected symbolic speech.  Street v. New York (1969) (court reversed conviction for flag burning finding that words added an expressive element – did not reach the question of whether the act itself was constitutional); Smith v. Goguen (1974) (conviction for wearing flag patch on pants was overturned for lack of clear standards and notice in the statute); Spence v. Washington (1974) (overturned conviction for peace symbol on flag, reasoning that it was expressive conduct); Texas v. Johnson (1989) [1212] (Court applies O’Brien test to flag burning, and finds that there is no state interest in preventing a breach of the peace, and that the primary motivation is to promote a particular point of view).

· Legislative attempts to protect the flag post Johnson have been struck down.  United States v. Eichman (1990) (Striking down Flag Protection Act).  

· Nude dancing can be regulated.  Barnes v. Glen Theatre Inc. (1991) (Applies O’Brien test to uphold pasties and g-string requirement for live nude dancers.  Finds the legislation was targeted at a legitimate state interest, and was unrelated to the suppression of speech); City of Erie v. Pap’s A.M. (2000) (Court upheld state ban on totally nude erotic dancing by women.  Plurality found it was content neutral, and related to suppressing secondary effects)

· Campaign advertising as speech

· Campaign advertising is a form of speech that is subject to regulation.  Buckley v. Valeo (1976) [1424, read 46] (upholding federal campaign limits on individual contributions and disclosure requirements, but striking down candidate and independent expenditure limits.  Upholding public funds for political campaigns); Nixon v. Shrink Missouri Government PAC (2000) (reaffirming the contribution/expenditure distinction, and upholding state campaign limits for state office seekers).

· Candidate messages are protected.  Brown v. Hartlage (1982) (overturn conviction under anti-corruption statute for candidate that promised to reduce his salary if elected)

· Contribution limits

· Are acceptable when placed on PACS.  California Medical Ass’n v. FEC (1981) [1436] But cannot restrict PAC giving merely on account of the candidate receiving federal funds.  FEC v. National Conservative PAC (1985).

· Limits are not acceptable for ballot measures.  Citizens Against Rent Control v. Berkeley (1981) [1446] (Buckley rationale for limits on candidate donations does not hold for ballot measures); Meyer v. Grant (1988) (strikes down ban on paid signature gatherers).

· Independent Expenditures by political parties and advocacy groups are protected when uncoordinated, but unprotected when coordinated.  Colorado Republican Federal Campaign Committee v. FEC (Colorado I) (1996) [1438] (protecting uncoordinated spending by political parties); Colorado Republican Federal Campaign Committee v. FEC (Colorado II) (2001) (uphold limits on coordinated spending by political parties); McConnell v. Federal Election Commission (2003) [1448] (Upholding provisions of federal law barring coordinated spending between advocacy groups and candidate campaigns, and restricting independent expenditures for a period immediately prior to elections.  Also struck down ban on minors making contributions)

· Corporations

· For profit corporations have the right to make contributions and expenditures, but can be forced to segregate funds used for advocacy. First National Bank of Boston v. Bellotti (1978) [1440] (holding that profit corporations have right to make contributions and expenditures); FEC v. Massachusetts Citizens for Life (1986) (noting that profit corporations can be forced to segregate advocacy funds.); Austin v. Michigan Chamber of Commerce (1990) (for profit corporations can be forced to maintain separate accounts for independent expenditures.).

· Nonprofit corporations can be restricted in fundraising and donations, and while able to independently expend and make contributions, can be required to contribute only from separate accounts.  FEC v. National Right to Work Committee (1982) [1443] (restrictions on fundraising and spending limits are constitutional for nonprofits and unions); FEC v. Massachusetts Citizens for Life (1986) (noting that non-profit advocacy organizations cannot be forced to segregate funds used for independent expenditures); FEC v. Beaumont (2003) [1444] (campaign contributions can be required from separate accounts.)

· Unprotected Speech

· Incitement, Fighting Words, Hostile Audiences

· Incitement, which provokes the violence of an audience, can be barred when it advocates an immediate act of violence or illegal act that poses a serious harm to the state (Brandenburg; Whitney Concurrence)

· Fighting Words, which provoke violence toward the speaker, has been narrowed as a class of unprotected speech.

· Mere Offense is insufficient.  Cantwell v. Connecticut (1940) [1039] (Religious proselytizing was offensive to the public, and threatened breach of the peace, but was not able to be barred on account of the danger to the public) 

· Must provoke a reasonable person.  Chaplinsky v. New Hampshire (1942) (Court created fighting words doctrine, and upheld law aimed at barring speech that would provoke a reasonable person at provoking a fight.)

· Vitality of the fighting words doctrine is less than certain. [1041]  Since 1942, no fighting words convictions have been upheld by the court.  Gooding v. Wilson (1972) (struck down fighting words statute for being overbroad – included opprobrious words or abusive language which tended to breach the peace); Rosenfeld v. New Jersey (1972) (struck down application of fighting words to use of mother fucker at school board meeting); Lewis v. New Orleans (1972) (struck down application of disorderly person statute to woman that called police god damn mother fuckers); Brown v. Oklahoma (1972) (struck down application of a fighting words law in university chapel); Texas v. Johnson (1989) (flag burning was not akin to fighting words); Cohen v. California (1971) [class 34, 1043] (“fuck the draft” jacket worn into courthouse.  Court overturned conviction, finding it was not legally obscene, was not fighting words as it wasn’t directed at a person, and not incitement as there is no clear and present danger.  Mere offense is not enough)  

· Hostile Audiences [1048] can lead to speech being barred solely on account of the content, and the courts generally use a balancing rather than categorical approach as in fighting words.  At the same time, this doctrine has been significantly limited.

· When hostility in a crowd is generated by the content of the speech, it can be terminated.  Feiner v. New York (1951) (upholding a disorderly conduct conviction of a speaker who generated a hostile crowd, and did not stop when told to.  Black’s dissent argued that the duty of the police was to protect the speaker) BUT SEE Terminiello v. Chicago (1949) (Though not reaching the hostile audience issue, majority opinion noted that speech that upsets prejudices and sensibilities cannot be barred unless it is clear and presently producing a serious substantive public evil)

· Most speeches and protests are constitutional, and cannot be reached by this narrow doctrine.  Edwards v. South Carolina (1963) (overturned conviction of peaceful protestors at state capitol protesting segregation); Cox v. Louisiana (1965) (overturned conviction of minister who organized peaceful protest of imprisoned teens, finding that right to free speech and assembly were infringed); Gregory v. Chicago (1969) (Overturned conviction of peaceful protest that did not disperse upon request)

· Permits for speeches likely to generate hostile audiences are not generally constitutional.  Kunz v. New York (1951) (permit requirements for religious speeches were deemed to be an unconstitutional prior restraint); Forsyth County Georgia v. Nationalist Movement) (1992) (Court struck down as facially invalid a permit system that charged for protection due to hostile audiences, and permitted denying the permit when the fee was not paid)  

· Libel, Privacy

· Libel is not protected speech, though its threshold is not easy to satisfy.  Traditional elements require publication/communication, of a false fact, about an individual, which has a tendency to harm their reputation in their reference group, and causes damages. [class 36]
· The idea of group libel, while not overruled, is generally discredited.  Beauharnais v. Illinois (1952) [1054] (Upheld group libel law which prohibited publications that libeled groups of people).

· Libel against public officials and figures must show actual malice.  New York Times v. Sullivan (1964) (Newspaper ad, with minor factual errors, was critical of police chief in Montgomery AL.  Court overturned conviction finding that technical untruths don’t suffice for criminalizing – even untruths can have value.  Rules that public officials must show actual malice, i.e. knowing or reckless disregard of the truth.); Curtis Publishing Co. v. Butts and Associated Press v. Walker (1967) (extending NY Times doctrine to public figures – athletic director and retired general respectively).  

· Some subsequent cases view public figures narrowly.   Key seems to be purposely availing oneself to publicity.  [1063]  Gertz v. Robert Welch (1974) (prominent lawyer active in his community was private figure); Time, Inc. v. Firestone (1976) (Palm Beach society divorcee was not public figure); Hutchinson v. Proxmire (1979) (federally funded scientist was not a public figure); Wolston v. Reader’s Digest Ass’n Inc (1979) (person convicted in 1958 for contempt in grand jury investigation of Soviet espionage was not public figure for 1974 allegation of being Soviet agent).

· Libel against private figures is easier to show, as they are entitled to more protection than public figures.  Gertz v. Robert Welch (1974) (holding that states can enumerate their own standards for libel against private individuals, but that damages should only compensate actual harm.  Here a lawyer defamed by a John Birch Society magazine was deemed a private individual, and was able to recover).

· If the subject matter is of public concern, private figures can be discussed.  Rosenbloom v. Metromedia (1970) (focus on adult magazines justified including a distributor in the discussion – court said it does not become non-discussable on account of including a private individual.)

· If the subject matter is of private concern, there is little protection for falsities.  Dun & Bradstreet v. Greenmoss Builders (1985) (upholding damages award for private contractor damaged in false credit reporting).

· Privacy and other tort protections

· Four general manifestations:

· Public disclosure of private facts, when highly offensive and not of public concern

· Misappropriation

· False light portrayals that are offensive (though truth is a defense)

· Intrusion in to private life in a way that is offensive 

· Tort remedies must involve false factual statements made with actual malice to protect public officials and figures.  Hustler Magazine v. Falwell (1988) [1069] (Court denied relief in intentional infliction of emotional distress tort to public figure that was subject of cruel parody ad.  Court required false factual statement to be made with actual malice).

· Tort remedies are broader in protecting private individuals, unless a matter of public record or public concern.

· False light portrayals of private individuals are not protected when made with knowing falsity.  Time, Inc. v. Hill (1967) (false light portrayal of the Hill family, who was held hostage, was barred.  Court reversed damages award, finding that stories on matters of public interest could not be compensated for unless knowingly false).

· Disclosure of matters of public record are protected.  Cox Broadcasting Corp. v. Cohn (1975) (republication of rape victims names was constitutional, as it was a matter of public court records); Florida Star v. B.J.F. (1989) (newspaper publication of name of victim of sexual offense was constitutional, as it was obtained from police report, which was public).

· Illegally obtained information may be able to be distributed, if it is of public concern.  Bartnicki v. Vopper (2001) (ban on radio show’s broadcast of an illegally obtained third party conversation was unconstitutional, as the conversation was one of public concern.) [1072]
· Media cannot appropriate performer’s act without consent.  Zacchini v. Scripps-Howard Broadcasting Co. (1977) (Upholding award against media for rebroadcasting human cannonballer’s act.)

· Obscenity [1094]
· Speech meeting the legal definition of obscenity is not protected by the First Amendment, but private possession is protected.  Roth v. US, Roth v. United States, Alberts v. California (1957) [read 27] (holding that obscenity is not constitutionally protected.  Argued that you should use the standard of an average person, applying contemporary community standards, and viewing the work as a whole.); Kingsley Int’l Pictures Corp. v. Regents (1959) (Court overturned state law denying licenses to theaters showing adult movies – sexual immorality is not obscene); Stanley v. Georgia (1969) (Court overturned law barring private possession of obscene materials – first amendment protects possession); United States v. Reidel (1971) (Post Stanley, affirmed that criminalization of distribution of obscene materials was still constitutional); Miller v. California (1973) (court affirms constitutionality of criminalizing obscene material, but redefines Roth standards)  Pursuant to Miller, trier of fact is to consider: 

· Whether average person, looking at the work as a whole, would find that it appeals to prurient interests

· Whether the work depicts or describes in a patently offensive way, sexual conduct specifically defined under applicable law.

· Local standards matter.  Hamling v. United States (1974) (applying local standards); Smith v. United States (1977) (intra state distribution in state without standards was still subject to local standards)

· Whether the work taken as a whole, lacks serious literary, artistic, political, or scientific value.

· Mainstream works are protected.  Jenkins v. Georgia (1973) (overruling obscenity conviction for mainstream award nominated movie about sex, finding that national standards are the guiding ones).

· “serious” value often permits expert testimony to establish.

· Speaking only to consenting adults does not protect distribution of obscenity.  Paris Adult Theatre I v. Slaton (1973) [1104, read 29] (rejecting notion that admission only of paying and consenting adults exempted theatre from obscenity law.)  BUT Stanley protects an individual’s private possession.

· Justifications for obscenity law include debasement of individual character, offense to unwilling onlookers, inducement of criminal conduct, eroding moral standards, and harming the social fabric. [1109-1110]
· Child Pornography is unprotected, as is private possession, but the law barring it cannot be overly burdensome.  New York v. Ferber (1982) [1114] (Court rejected first amendment challenge to state child porn law, even though not otherwise meeting the legal definition of obscenity.  Court reasoned that there was a legitimate state interest in protecting the exploitation of the abuse of children); Osborne v. Ohio (1990) (Finds that Stanley does not extend to child pornography – even private possession can be criminalized) BUT SEE Ashcroft v. Free Speech Coalition (2002) (virtual child pornography is protected, as its ban under the Child Pornography Prevention Act restricted too much legitimate speech).
· Subordination of Women is an insufficient grounds for censoring pornography.  American Booksellers Ass’n v. Hudnut (7th Cir aff’d by US 1986) [1122, read 29] (Court invalidated ordinance that barred pornography that subordinated women.  Found that it was an unconstitutional content-based restriction, and that the effects of such portrayals are insufficient to justify their ban.)
· Sexually explicit but non-obscene materials can have restricted access, but cannot be banned outright.  In some sense, though never explicitly held as such, such speech has received less protection from the court.  
· Nudity Bans are not permitted.  Erznoznik v. Jacksonville (1975) (rejecting ban on non-obscene nudity in movies played at drive in theaters – can only bar it when intrusions into personal privacy are unavoidable); Schad v. Mount Ephraim (1981) [1129, read 30, class 38] (Court struck down ban on live nude dancing) BUT SEE Barnes v. Glen Theater (1991) (upholding bar on public nudity as applied to nude dancing)
· Erogenous Zoning laws are generally constitutional, primarily as a result of the secondary effects of such businesses.  Young v. American Mini Theaters (1976) (Court upheld zoning law barring location within so many feet of other establishments – scatter zoning.  Plurality argued that such speech was entitled to a lower level of protection.); Renton v. Playtime Theatres, Inc. (1986) [1133, class 38] (Court upheld zoning law concentrating such businesses in one locale – concentration zoning.  Opinion focused on the secondary effects that such businesses have); City of Los Angeles v. Alameda Books (2002) (court held that sufficiency of secondary effects could not be determined in this case on summary judgment.  Plurality was deferential with evidence supplied, and fifth vote argued that intermediate scrutiny was needed to balance First Amendment interests).
· Indecency bans in communications media cannot be done outright, but some regulation is permitted.  FCC v. Pacifica Foundation (1978) [1138, read 31, class 39] (George Carlin’s speech prompted a warning from the FCC.  Court upheld the regulation of the time such indecent speech could be aired on radio, as it reached private realms.  Plurality argued for lesser category of protection, but additional majority votes rejected)
· Captive audiences may have limited protection from indecency, but not other disagreeable speech.  Rowan v. U.S. Post Office Department (1970) (court upheld federal law permitting recipients to opt out of sexually provocative mailings) BUT SEE Consolidated Edison v. Public Service Comm’n (1980) (holding that Con Ed could not be barred from including political messages with utility bills); Bolger v. Youngs Drug Products Corp (Striking down bar on unsolicited mailings pertaining to contraceptives – mailings were appropriate for adults, and were protected).
· Total indecency bans are not permitted.  Sable Communications Inc. v. FCC (1989) [1145] (Striking down federal bar on dial a porn 900 numbers); Denver Area Educational Telecommunications Consortium v. FCC (1996) (upheld federal law permitting cable operators to bar obscene programming, but struck down provisions of the law allowing FCC to regulate obscene/explicit content, and forced channeling and blocking unless subscribers opt in.  Plurality favored a balancing approach); United States v. Playboy Entertainment Group (2000) (applying strict scrutiny, court struck down federal regulation of cable indecency that required scrambling and confining to late night hours.  Court found less restrictive means were potentially effective, and burden was on the censor to show they were not).
· Internet censorship of indecency cannot be overly restrictive.  Reno v. American Civil Liberties Union (1997) (Court struck down statute which barred showings/transmissions where children would knowingly gain access – burden was on government to show that less restrictive means would be ineffective); Ashcroft v. American Civil Liberties Union (2002) (Court rejected argument that revised COPA was facially invalid for use of community standards); Ashcroft v. American Civil Liberties Union (2004) (Court affirmed injunction on the grounds that the government would likely fail in showing that the less restrictive means would be ineffective).
· Advertising and other Commercial Speech [1158]
· Commercial speech is now a lower value protected speech (as opposed to its original doctrinal exclusion from First Amendment protection)

· Historically, commercial speech was not protected by the First Amendment.  Valentine v. Chrestensen (1942) (First Amendment imposed no restraint on purely commercial advertising); Pittsburgh Press Co. v. Pittsburgh Human Relations Comm’n (1973) (bar on gender designated employment ads in newspapers was upheld as First Amendment did not reach commercial advertisements.  BUT Bigelow v. Virginia (1975) marked a change when the court struck down a criminalization of advertising out of state abortions.  

· Commercial speech is presently a lower value protected form of speech.  Virginia Pharmacy Board v. Virginia Citizens Consumer Council (1976) [read 33, 1160, class 40] (Court strikes down ban on advertising prices of drugs at pharmacies, finding that while commercial speech can legitimately be regulated, it cannot be banned in a way that impedes the free flow of truthful information.); Linmark Associates v. Willingboro (1977) (extends Virginia Pharmacy to protect real estate “for sale” signs); Carey v. Population Services Int’l (1977) (ban on advertising contraceptives is unconstitutional); Bates v. State Bar of Arizona (1977) (strikes down bar on lawyer rate advertisements); In Re Primus (1978) (legal advice solicitation from ACLU upheld); In Re R.M.J. (1982) (strike down regulations on lawyer advertising – regulations of misleading advertisements must be narrowly drawn); Zauderer v. Office of Disciplinary Counsel (1985) (potentially offensive drawings constitutional in lawyer ads); Shapero v. Kentucky Bar Ass’n (1988) (striking down targeted direct mail solicitations from lawyers aimed at protecting vulnerable people from feeling overwhelmed); Peel v. Attorney Registration and Disciplinary Comm’n of Ill (1990) (permitted letterhead advertisement of legitimate certifications for attorney); Edenfield v. Fane (1993) (struck down ban on CPAs from soliciting); Ibanez v. Florida Board of Accountability (1994) (permitted lawyers to advertise they were CPAs) BUT SEE Ohralik v. Ohio State Bar Association (1978) (upholding in person lawyer solicitation ban where state finds likelihood of adverse effects); Florida Bar v. Went For It, Inc. (1995) (upheld 30 day state restriction on direct mail from attorneys to injury victims, finding a significant state interest)

· Mere addition of some information does not remove from commercial realm.  Bolger v. Youngs Drug Products Corp (1983) (inclusion of informational pamphlets did not mean contraceptive advertisement mailings were non commercial, but court still found protected); Board of Trustees, State Univ. of New York v. Fox (1989) (inclusion of homemaking advice in Tupperware parties did not make them non-commercial)    

· Definition of commercial speech does not include all activities that include profit motives.  First National Bank v. Bellotti (corporate advocacy for business interests in political campaign enjoyed full First Amendment protection)

· Standard of review

· Commercial regulation of a truthful and non-misleading advertisement of a lawful transaction is constitutional if it directly advances a substantial governmental interest by means that are not more extensive than necessary.  Central Hudson Gas v. Public Service Comm’n (1980) [1173, read 34, class 40] (Court invalidated restriction on utilities advertising to generate demand for electricity.  Enumerated the aforementioned four part standard, and found the ban wanting for failure to meet the fourth prong).  Some justices have advocated for strict scrutiny, but they have never commanded a majority. 

· Regulation does not have to be the least restrictive alternative to be constitutional.  Board of Trustees, State Univ. of New York v. Fox (1989) (in upholding bar on Tupperware party, court rejected notion that “no more extensive than necessary” meant least restrictive, rather, it means appropriate)

· Differential treatment may require a uniquely commercial harm.  Compare Metromedia Inc. v. San Diego (1981) (upholding ordinance’s regulation of commercial billboards while striking its regulation of non-commercial billboards) with City of Cincinnati v. Discovery Network Inc. (1993) [1177] (In context of news racks, court held that commercial speech could not be treated differently for aesthetic or safety purposes absent distinct commercial harm).  BUT SEE Los Angeles Police Department v. United Reporting (1999) (allowing differential treatment for disclosure of arrest records when intended to be used for commercial purposes).

· Vice exception to commercial speech has been seriously questioned.  Posadas de Puerto Rico Assocs v. Tourism Company of Puerto Rico (1986) (applied Central Hudson test, and found that bar on advertising legal gambling to Puerto Ricans was constitutional); United States v. Edge Broadcasting Co. (1993) [1180, read 35] (Upheld federal law barring broadcast of lottery ads save for stations in states where the lottery is legal) BUT SEE Rubin v. Coors Brewing Co. (1995) (Struck down federal law requiring alcohol content to be displayed on labels, finding that though health interests were valid, the regulation did not advance the interests, and was more extensive than necessary.  Rejected the notion of a vice exception to commercial advertising.); 44 Liquormart, Inc. v. Rhode Island (1996) [1182] (Struck down complete ban on liquor advertising.  Justices differed on reasoning, but Stevens plurality rejected notion of a vice exception.  

· Central Hudson Doctrine increasingly invalidates commercial speech regulations.  Glickman v. Wileman Bros. (1997) (though not reaching the speech issue as fees for generic fruit advertising were not found to be compelled speech, dissents argued that it was speech, and would fail Central Hudson); Greater New Orleans Broadcasting Association v. United States (1999) (court unanimously struck down federal ban on advertising lotteries and gambling); Lorillard Tobacco Co. v. Reilly (2001) [1189] (court struck down state tobacco advertising regulations, finding them unable to meet fourth prong of Central Hudson); Thompson v. Western States Medical Center (2002) (struck down ban on advertising compound drugs, finding failure of fourth prong as not narrowly tailored).

· Impermissible Forms of Speech Restrictive Law include Overbroad laws, Vague laws, and prior restraints.

· Overbreadth [1334]
· Though a governmental restriction of speech may be constitutional as applied, if it is facially overly broad, it may be invalidated on that grounds.  Gooding v. Wilson (1972) (overturned conviction of antiwar demonstrator for using opprobrious words and abusive language – though threats could otherwise be criminalized, law was overbroad); R.A.V. v. City of St. Paul (1992) (White’s Concurrence noted that barring racist symbols that caused anger or alarm was overbroad in fighting words statute).

· Overbreadth analysis is unique in two respects.  First, it does not consider whether the petitioner’s actions are properly barred, as it is a facial challenge.  Second, it has unique standing rules, as you can bring up the interests of non-parties.

· Substantial overbreadth may be required where the speech includes conduct.  A finding of substantial overbreadth requires that the statute be so broad and restrictive as to deter much legitimate speech.  Broadrick v. Oklahoma (1973) [1336] (restricting reach of the overbreadth doctrine where the protected speech involves conduct – here in the context of limiting civil servants from partisan activity.  Brennan dissent points out that “substantial overbreadth” is not defined and unclear.); City Council v. Taxpayers for Vincent (1984) (Stevens majority opinion noted that there is no exact definition of substantial overbreadth, but that it must be clear that the statute poses a realistic danger of significantly compromising the First Amendment rights of nonparties); New York v. Ferber (1982) (rejected overbreadth challenge to child pornography law, finding that the protected interests were minor in comparison to what was banned); BUT SEE Ashcroft v. Free Speech Coalition (2002) (striking down Child Porn Prevention Act on substantial overbreadth grounds for its reach of digital images and depictions of children); Virginia v. Hicks (2003) (court rejects First Amendment challenge to public housing development’s policy of controlled entry for failure to meet substantial overbreadth threshold.)

· The overbreadth analysis has been narrowed in reach.  Brockett v. Spokane Arcades Inc. (1985) [1341] (Though invalidating state obscenity law entirely, court said that when possible to narrow the law to constitutional limits, that is the proper course of action, not complete invalidation)

· But not in the context of fundraising.  Schaumburg v. Citizens for Better Environment (1980) (striking down ordinance barring solicitations by charitable organizations that used less than 75% of receipts for charitable use – partial invalidation not an option); Secretary of State v. Joseph H. Munson (1984) (as in Schaumburg, invalidates charitable solicitation law); Riley v. National Federation of the Blind (1988) (invalidating law imposing reasonable fee limits for fundraisers.) BUT SEE Illinois v. Telemarketing Associates Inc. (2003) (upholding limit on ability of fundraisers to use misleading statements – 1st Amendment does not protect fraud.)

· Legislative narrowing of law does not eliminate the potential for overbreadth analysis.  Massachusetts v. Oakes (1989) (subsequent legislative amendment does not prevent an overbreadth examination).  Judicial narrowing does end the overbreadth analysis.  Osborne v. Ohio (1990) (in child porn context, judicial narrowing of otherwise overbroad law was found to end the overbreadth concern).

· Though narrowed, overbreadth analysis remains viable.  Houston v. Hill (1987) (Statute barring interference with police was invalidated); Board of Airport Commissioners v. Jews for Jesus (1987) (Bar on speech in airports was overbroad and invalid)

· Vagueness [1347]
· A statute is unconstitutionally vague if reasonable people differ on what conduct is barred by the statute – it must provide adequate notice.  Connally v. General Construction Co. (1926); Jordan v. DeGeorge (1951).

· Must provide adequate guidance. Coates v. Cincinnati (1971) (invalidate bar on annoying assembling on sidewalks – unascertainable standard)  BUT SEE Grayned v. Rockford (1972) (sustaining anti noise ordinance near school buildings as it would likely be interpreted in a consistent way).  

· First Amendment v. Due Process – in the first amendment context, finding of vagueness generally results in facial invalidation, whereas in due process context, it results in a narrowing.

· Vagueness does not reach matters of public subsidies for speech.  National Endowment for the Arts v. Finley (1998) (upholding vague decency standards for NEA – when government is the patron, it is free to judge itself).

· Prior Restraint [1350, read 43]
· Prior Restraints are almost always unconstitutional, even if legitimately punished after the fact.
· Licensing statutes to permit speech are generally invalid for permitting administrative discretion.  Lovell v. Griffin (1938) (permit requirement for distributing written materials facially invalid); Lakewood v. Plain Dealer Publishing Co. (1988) (struck down permit requirement for newspaper racks.  Court declared that facial challenges to licensing statutes were appropriate where administrative actors can discriminate on the basis of content).

· Procedural safeguards are required when licensing statutes are upheld.  Freedman v. Maryland (1965) (struck down licensing statute on movies.  Required procedural safeguards for such a law to be constitutional, including putting the burden on showing it is unprotected speech on the censor, provision of an appeal from censor’s decision, and prompt judicial adjudication of the claim.); FW/PBS Inc. v. Dallas (1990) (Court relied on Freedman to strike down sexually oriented licensing scheme – found there was no time limit for final decision) BUT SEE Thomas v. Chicago Park District (2002) (holding that Freedman standards do not apply to permit requirement for large scale public events in park.  Reasoned that law was neutral, and only permitted denial for specified reasons.)

· Standing for a facial challenge does not depend on actual denial, whereas an as applied challenge would.  Poulos v. New Hampshire (1953) [1356] (After citation for holding meeting in park without permit, court did not consider whether denial of permit was arbitrary, as statute was facially invalid.)

· Justifications For Not Permitting Prior Restraints include the ease of barring the speech by stroke of the pen, censor bias in favor of governmental interests, informality of censor procedure, effect of barring ideas from the marketplace, little knowledge of the harms of such bans. [1356].  BUT SEE Kingsley Books Inc. v. Brown (1957) (upheld state prior restraint scheme for obscene materials when clear standards and prompt judicial hearings were involved.  Reasoned that under these circumstances, prior restraints are not more harmful).

· Injunctions to prevent publication are not permitted.  Near v. Minnesota (1931) (Court struck down state law that permitted injunctive relief to bar publication of malicious, scandalous, or defamatory written material.  Court reasoned that it infringed on the freedom of the press, and amounted to a prior restraint.  Court found that prior restraints have only been acceptable in extreme cases of national security, obscenity, and incitement. [1359]).

· But, when injunctions are issued, must be followed prior to violating pursuant to the collateral bar rule.  Walker v. Birmingham (1967) (King violated judicial injunction barring parade.  Court found that injunction has to be followed until ruled unconstitutional.); BUT SEE Carroll v. President & Comm’rs of Princess Anne (1968) (Court imposed procedural safeguards and limited the circumstances under which an ex parte procedure could grant an injunction)

· Extreme Matters of National Security may justify prior restraint.  New York Times Co. v. United States [Pentagon Papers] (1971) (Court holds that bar on publication of Pentagon Papers, even if illegally obtained, is unconstitutional as they are historical in nature, and there is no congressional authorization.  Finds that the times mentioned in Near that are legitimate grounds for censorship are troop movements and nuclear secrets.); United States v. Progressive (W.D.Wis 1979) (grants prior restraint for publication of largely public record guide to make H-Bomb.  It is akin to a nuclear secret, and there is congressional authorization.); SEE Snepp v. United States (1980) [1369] (Court noted that contractual limits on governmental employee’s disclosure of confidential information may justify prior restraint of such information)   

· Fair Trial concerns are not often sufficient to justify prior restraint.  Nebraska Press Ass’n v. Stuart (1976) (court used Hand balancing of effect of pretrial coverage, whether other measures would mitigate effects of unrestrained publicity, and effectiveness of restraining order to strike down gag order).  

· First Amendment Right of Access 

· Differing views on rights of access. [class 44]  

· Classic view of first amendment did not support constitutional rights of access.  The first amendment was limited to governmental action, there was no interference with private editorial decisions, and intervention was only appropriate when there was a monopoly of scarce resources. 

· Barron’s view supports a constitutional right of access in certain circumstances.  When there is a monopoly, or when it pertains to the media (which applies majoritarian principles by appealing to the lowest common denominator), then access obligations may be appropriate.   

· There is little right of access to private property. [1293]  Marsh v. Alabama (1946) (recognized right of access to distribute literature in company town – idea of areas that served a public function); Amalgamated Food Employees v. Logan Valley Plaza (1968) (recognized right to peacefully protest a supermarket in private shopping center that was functional equivalent of public forum) BUT Lloyd Corp. v. Tanner (1972) (distinguished Logan Valley and struck down private property protest – protest was unrelated to business operation, and there were alternative means of protest); Hudgens v. NLRB (1976) (mentioned that Logan Valley was no longer good law, and that there was no right of access for picketers to protest business on private property).

· There is little constitutional basis for compelled access of others’ speech.  [1378]
· Right of reply for broadcast, but not print media.  Red Lion Broadcasting Co. v. FCC (1969) (court upheld FCC requirement of fairness doctrine, which requires response time for those attacked, relying heavily on the public nature of the broadcast spectrum.  Doctrine was later eliminated by FCC); Miami Herald Pub. Co. v. Tornillo (1974) (striking down state right of reply for print media, finding that it compels publishers to carry a particular message). 

· Generally no compelled access to private property.  Pruneyard Shopping Center v. Robins (1980) (Court upheld state constitutional provision which required access to private shopping centers, finding it did not infringe on the first amendment rights of the property owner); Pacific Gas & Elec. Co. v. Public Util. Comm’n (1986) (court found that utility did not have to carry message of those critical of its practices – no obligation to carry message it disagrees with.  Dissent argued there should be an obligation as it is a regulated utility and corporation); Turner Broadcasting System v. FCC (Turner I) (1994) [1381] (found that must carry provisions for cable operators to include local channels was content neutral, and likely satisfied the O’Brien test’s intermediate scrutiny) after remand Turner II (1997) (found that the regulations were narrowly tailored).

· Parades do not have to carry messages their organizers disagree with.  Hurley v. Irish-American Gay, Lesbian, and Bisexual Group of Boston (1995) (reasoned that a privately organized parade is expressive conduct, and that it does not have to comport with a state non-discrimination law to carry a message it disagrees with).

· Broadcast, as a scarce resource, may have obligations to carry messages, but they retain much editorial control. [1491]  Red Lion Broadcast Co. v. FCC (1969) (upheld fairness doctrine in light of scarce resources); Columbia Broadcasting, Inc v. Democratic National Committee (1973) (court held that broadcasters retained enough editorial control to reject political advertisements while accepting commercial advertisements – rejected expanding Red Lion); CBS Inc. v. FCC (1981) (court upheld federal law requiring access to purchase ads on broadcast media for federal office seekers); FCC v. League of Women Voters (1984) (court struck down ban on noncommercial educational broadcasting stations that receive public funds from editorializing – reasoned that there had to be a narrowly tailored restriction, furthering a substantial governmental interests, such as fair and balanced coverage); Arkansas Educational Television Comm’n (AETC) v. Forbes (1998) (rejected challenge from candidate excluded from debate, finding that even broadcasters retain editorial control).

· Internet and Cable are not akin to broadcast, and thus little justification for access.  Turner I (1994) (in reasoning, court rejected analogy to print media or broadcast, finding that cable operators retain editorial control.); Denver Area Educational Telecommunications Consortium v. FCC (1996) (declined to decide whether cable is like print or broadcast, as it arose in a different context); Reno v. ACLU (1997) (court rejected analogy between internet and broadcast media) 
· Freedom of Association [1386]
· First Amendment protects against disclosing membership lists.  NAACP v. Alabama (1958) (Court struck down order requiring NAACP to disclose membership list.  Found that free association was a constitutional right, and that state regulatory interest pursuant to corporate chartering was insufficient to overcome.); Shelton v. Tucker (1960) (Strikes down state law requiring teachers to disclose all organizational memberships, finding that the state interest in teacher competence, while legitimate, did not outweigh); Gibson v. Florida Legislative Investigation Comm. (1963) (membership did not have to be disclosed in legislative investigation of Communism, as there was no nexus between the information sought and a compelling state interest.  Such a nexus is required).

· Disclosure of campaign contributions is required.  Buckley v. Valeo (1976); BUT Brown v. Socials Workers ’74 Campaign Committee (1982) (fear of intimidation of donors outweighed interest in disclosure)

· Bans on solicitations to validate rights violate free association.  NAACP v. Button (1963) (strikes down ban on soliciting parties for litigation, finding that it was protected speech – here to vindicate constitutional rights); Brotherhood of Railroad Trainmen v. Virginia (1964) (extends to personal injury suits); United Mine Workers v. IL State Bar Ass’n (1967) (extends to worker’s compensation claims); United Transportation Union v. State Bar of Michigan (1971) (protecting union members from excessive attorney fees).

· Freedom of Association can be subordinated to compelling state interests. [read 91]
· Gender equality trumps private right to associate.  Roberts v. United States Jaycees (1984) [1415] (held that private group could not exclude women in violation of state non-discrimination law applying to places of public accommodation.  Court applied a compelling interest test to the state, and found it met.); Board of Directors of Rotary International v. Rotary Club (1987) (upheld application of California law to mandate women be included, finding that it was a non-selective membership); New York State Club Ass’n v. City of New York (1988) (upheld a nondiscrimination law from a facial First Amendment challenge)

· Sexual Orientation is a legitimate grounds to exclude upon.  Boy Scouts of America v. Dale (2000) (Court held that the Boy Scouts were engaged in expressive conduct and that it was appropriate to exclude gays on that grounds, in violation of state non-discrimination law.  Court found that the state had no compelling interest.  Dissent argued that Dale was not a speaker, and did not violate the previously unannounced principle of disapproval of gays)

Religious Autonomy

· Differing views on the meaning of the clauses [1504]
· Dominant view believes in a whole separation of church and state, and denies any governmental support of religion.  This has been referred to as voluntarism and separatism – voluntarism in that only voluntary contributions can further the actions of a religious group, and separatism in that there must be a whole scale separation between church and state.  These views are best articulated by Justice Black in Everson v. Board of Education (1947).  

· Minority View believes that the provisions merely require governmental non-preferentialism.  No one religion can be endorsed, but there is no requirement of keeping the government and religion separate.  This view has been endorsed by some justices, but has never commanded a majority.  Wallace v. Jaffree (1985) (Rehnquist dissent argued there is no constitutional requirement of a wall of separation, and that the establishment clause only barred creation of a national religion); Rosenberger v. Rector (1995) (Thomas argued that only non-preference was required)  

· Free Exercise Clause

· Laws that purposely discriminate against religion violate free expression clause.  Torcaso v. Watkins (1961) (struck down requirement that state officeholders profess belief in God); McDaniel v. Paty (1978) (Court invalidated state law barring clergy from being legislators or delegates to constitutional conventions); Church of the Lukumi Babalu Aye v. City of Hialeah (1993) (Court invalidated animal sacrifice ban, finding that it was not neutral for allowing exceptions, and that it was motivated by animus to a particular religious group.  To be valid, a law burdening religious practice must be neutral, or of general application, or else it will be subjected to the most exacting scrutiny); Larson v. Valente (1982) (struck down law that required reporting of charitable contributions, but exempted numerous religions – was targeted at non-traditional religions); BUT SEE Locke v. Davey (2004) (upholding state constitutional provision that barred state funds from supporting religion – here scholarship funds for individual wanting to study theology).

· Exemptions from military service are constitutional under the free exercise clause.  United States v. Seeger (1965) [1510] (Court interpreted religion broadly to exempt individual that believed in supreme being in a remote sense); Welsh v. United States (1970) (plurality defined religion broadly to grant exemption to individual that struck “religious” from application) BUT SEE Gillette v. United States (1971) (held that Congress could refuse exemptions for those that only objected to particular wars and conflicts.)

· Neutral laws that adversely affect religious exercise may require exceptions to be constitutional.  Sherbert v. Verner (1963) (Court applied strict scrutiny to require exception to unemployment compensation scheme for woman who could not work Saturdays which were her Sabbath.  Court reasoned that the extension of benefits was required by the principle of religious neutrality. *has only been applied in unemployment context); Thomas v. Review Board (1981) [1526, read 50] (extending Sherbert to individual that quit job at munitions factory out of opposition to war); Wisconsin v. Yoder (1972) (overturns conviction for not following a compulsory education law in violation of Amish religious beliefs – state interest in education must be balanced against free exercise rights); BUT SEE Braunfeld v. Brown (1961) (upholding Sunday closing law from free exercise challenge by Orthodox Jew.  Court reasoned that beliefs were not compelled); United States v. Lee (1982) (rejecting free exercise challenge by Amish objecting to social security taxes); Bob Jones University v. United States (1983) (rejecting free exercise challenge to the denial of tax exempt status on account of racial discrimination); Goldman v. Weinberger (1986) (Rejecting a challenge to the ban on wearing religious symbols in the military); O’Lone v. Estate of Shabazz (1987) (rejecting free exercise challenge by Muslim prisoners unable to attend a Friday midday service – reasonableness standard did not place burden of finding alternatives on the prison officials); Bowen v. Roy (1986) (Rejected a free exercise challenge by Native American who objected to child being assigned a SSN for food stamp eligibility); Lyng v. Northwest Indian Cemetery Protective Ass’n (1988) (Rejected challenge to using public lands for harvesting when contended that it was a sacred area)

· But government can properly limit religious practices without a compelling interest.  Reynolds v. United States (1878) [1521] (Upholding bigamy law against free exercise challenge, finding that government can properly proscribe practices); Cantwell v. Connecticut (1940) (court found that religious beliefs were entitled to absolute protection, but that religious conduct, while subject to some regulation, is not wholly unprotected); Prince v. Massachusetts (1944) (upholding child welfare law barring minor periodical selling against challenge from Jehovah’s Witness who claimed it was required by religion); Employment Division, Dept. of Human Resources v. Smith (1990) (Court upheld denial of unemployment benefits to Native Americans fired for use of Peyote.  Reasoned that neutral, generally applicable laws are not barred for infringing free expression in the absence of other rights being burdened as well.  Court rejected idea of requiring a compelling governmental interest to justify a neutral law affecting a religion, and limited Sherbert test to the unemployment context)

· Anti-Establishment Clause

· The Lemon Test was set out in Lemon v. Kurtzman (1971).  It required that a statute meet three criteria to withstand an establishment challenge:

· Secular legislative purpose

· Principal or primary effect is not one that advances or inhibits religion

· Statute must not foster excessive government entanglement with religion.

The Lemon test has been criticized, and not entirely followed.

· Enshrining Official Beliefs

· Public Schools

· Released Time programs are constitutional, but religious teaching by public schools is not.  McCollum v. Board of Education (1948) (invalidated practice of teaching religion in public schools); Zorach v. Clauson (1952) [1547, read 52] (Upheld a released time program where public school students could attend religious classes off of school grounds during school day.  Court found that there was no coercion, and the statute did not favor any one religion.)

· Official school prayer is not permitted, as it often involves coercion.  Engel v. Vitale (1962) (compulsory non-denominational school composed prayer in public schools was struck down); Abington School Dist. v. Schempp (1963) (struck down Bible reading and recitation of the Lord’s prayer at the opening of a school day.  Opinion reasoned that if the purpose was to advance religion, then unconstitutional); Wallace v. Jaffree (1985) (struck down state law requiring minute of silence in public schools – found the motivation was advancing religion); Lee v. Weisman (1992) [1553] (Struck down nonsectarian prayer at non-compulsory graduation ceremony, finding that in practice, attendance was required, and that those that disagreed had little option but to hear the prayer – thus there was coercion); Santa Fe Independent School Dist v. Doe (2000) (struck down program permitting student led prayer at public school football games with support of school.  Court found coercion for those there for credit – band and cheerleaders).

· Religious Groups must receive equal access.  Good News Club v. Milford Central School (2001) [1561] (religious groups can use schools for extra curricular activities when other groups had access – neutrality required).

· Religious motivations cannot be favored in public school curriculum.  Stone v. Graham (1980) (invalidated state law requiring posting of 10 Commandments in public schools finding that there was no secular purpose); Elk Grove Unified School District v. Newdow (2004) [1562] (Though not reaching the merits, some justices indicated that they would have found no establishment clause violation for recitation of the Pledge in public schools); Epperson v. Arkansas (1968) (struck down ban on teaching evolution in public schools, finding that it favors a particular religious perspective); Edwards v. Aguillard (1987) (facially invalidates state law requiring equal treatment of evolution and creationism, finding that there is no clear secular purpose under the Lemon test.  Does not foreclose the possibility of teaching creationism.).

· Outside of the school context

· Laws originally enacted with religious motivation can become secular over time.  McGowan v. Maryland (1961) [1568] (court upheld Sunday closing laws against establishment attack, finding that they have become secular way of promoting day of rest).

· Legislative Prayer is constitutional on account of its unique history.  Marsh v. Chambers (1983) (court upheld state practice of opening each legislative day with a prayer from a state paid chaplain.  Relied largely on the historical nature of the practice.)

· Public displays of religion are constitutional when there is no endorsement by the government, and equally available to others.  Lynch v. Donnelly (1984) [1570, read 53] (upheld display of crèche with other displays in a holiday display.  Found long history of public support of secular holidays, and that the inclusion was merely showing historical roots); Allegheny County v. American Civil Liberties Union (1989) (court stuck down freestanding display of nativity scene on courthouse grounds, but upheld a multi-denominational display.  Court adopted O’Connor’s  no endorsement approach which finds that governmental endorsement, favoritism, or promotion of a religion is a violation of the establishment clause.); Capitol Square Review Board v. Pinette (1995) (upholds erection of Latin Cross by private group on public property.  Plurality advocated for rejection of no endorsement test, and for a per se rule that private speech in a traditional or designated public forum open to all is per se constitutional)  

· 10 Commandments Displays are constitutional when part of secular display.  McCreary County v. ACLU of Kentucky (2005) (invalidated courthouse display, finding that governmental neutrality was required, and that the primary motivation was promoting religion); Van Orden v. Perry (2005) (upholding display on capitol grounds in sculpture park as part of larger display.  Breyer fifth vote emphasized the larger context, the secular nature of the group that placed the display, and lack of challenges).  
· Aid to Religious Institutions

· Financial Aid from government can only indirectly benefit religious schools.  Everson v. Board of Education (1947) [1581] (Court upheld taxes going to bus service for children attending religious schools.  Noted though that no tax can directly support religious activities or institutions); Board of Education v. Allen (1968) (state can lend books on secular subjects to parochial schools); Mitchell v. Helms (2000) (textbooks and other instructional supplies can be lent to religious schools); Zelman v. Simmons-Harris (2002) [1599] (upheld state voucher system, finding that the goal was educational choice.  Where aid program is religiously neutral, and provides aid to religious schools only through citizen choice, little basis for establishment clause attack)

· Likely has to pass the Lemon test to stand.  Muller v. Allen (1983) [1584] (upholding exemption in state income tax for incidental education expenses incurred in religious education.  Court applied and found satisfied the Lemon test.)

· Financial Aid to religious higher education facilities generally face less barriers.  Tilton v. Richardson (1971) (plurality distinguished between higher ed and secondary schools, finding that college students are less impressionable.  Upheld federal construction grants to secular facilities at religious colleges); Roemer v. Maryland Public Works Bd. (1976) (approved governmental grants to private colleges, including religions ones, so long as funds not used for secretarian purposes).  

· Religious organizations can generally be included in public subsidy schemes when neutrally available to all.  Witters v. Washington Dept. of Services for Blind (1986) [1591] (upheld the constitutionality of allowing public assistance for rehabilitation to be used by a blind person at a Christian college); Bowen v. Kendrick (1988) (rejected a facial attack to federal grants for counseling services being provided to religious groups.  Applied the Lemon test.); Zorbrest v. Catalina Foothills School Dist. (1993) (court found that government aid for a sign language interpreter in religious schools was OK.); Rosenberger v. Rector and Visitors of the University of Virginia (1995) (Court held that religious publications could not be barred from being included in the university subsidized publication service for student groups.); Agostini v. Felton (1997) (court held that public school teachers can instruct remedial education classes at religious schools.  If a benefit is neutrally available to all in a nondiscriminatory manner, it is acceptable.); Mitchell v. Helms (2000) (Court upheld state provision of computers to religious and secular schools alike.)  

· Legislative Accommodation of Religion [1606]
· Delegation of power to religious organizations is unconstitutional.  Larkin v. Grendel’s Den, Inc. (1982) (struck down law that gave churches and schools power to veto liquor licenses to establishments within five hundred feet); Board of Educ. Of Kiryas Joel v. Grumet (1994) [1610] (struck down accommodation of a separate governmental district for a religious community).

· Legislative accommodations are acceptable to a degree.  Estate of Thornton v. Caldor, Inc. (1985) (Struck down law permitting people to have their own Sabbath day off of work.  Court viewed as advancing a religious practice); Corporation of Presiding Bishop v. Amos (1987) (upholds federal provision that permitted religious employers to fire those they disagree with); Texas Monthly Inc. v. Bullock (1989) (struck down exemption from sales tax for religious publications); Board of Education v. Mergens (1990) (rejected establishment clause challenge to law that required equal access for religious groups to schools that are open to other student groups).

Due Process and Incorporation

· Pre Civil War

· Prior to the civil war, the Bill of Rights was viewed only as a limit on the federal government, and the Supreme Court refused to extend it to the states.  Barron v. Mayor and City Council of Baltimore (1833) [446] (Court rejected argument for extending the Fifth Amendment’s protection against takings to the states.  Court noted that the Bill of Rights only protected people from violation by the federal government).  

· Post Civil War

· After the passage of the Reconstruction Amendments, the Court was initially unwilling to read the protections any broader than the context in which they were passed.  Slaughter-House Cases (1873) (Court rejected 13th amendment involuntary servitude and 14th amendment privileges and immunities claim for butchers challenging monopoly grant.  Court read the amendments in the context of how they were passed – that of protecting former slaves, and found that though reaching other circumstances was not impossible, there was a heavy presumption against it that was not met in this case.  Court distinguished between citizens of a state, and citizens of the United States.  Dissent argued that the 14th amendment extends rights to all against deprivation from states, and that it should be read as such)

· The Constitution protects the right to interstate travel.  Crandall v. Nevada (1867) (invalidating tax on people leaving state by common carrier, finding right to travel.  Note, was before 14th Amendment was enacted); Edwards v. California (1941) (suggested that the right to travel may be rooted in the commerce clause.  Struck down anti indigent law)

· Durational residency requirements for state benefits/rights are thus largely unconstitutional.  Shapiro v. Thompson (1969) (invalidated denial of welfare benefits to new state residents for year – basing it on equal protection clause of 14th Amendment, finding that it unnecessarily burdened travel.); Dunn v. Blumstein (1972) (invalidated one year residency requirement for voting – struck down on equal protection grounds); Memorial Hospital v. Maricopa County (1974) (struck down residency requirement for indigent to receive free non-emergency hospitalization or medical care.); Saenz v. Roe (1999) (Court invalidated state staute limiting welfare benefits for period after relocation to the level they were in previous state of residency.  The court noted that interstate travel is a fundamental right, and applied strict scrutiny to invalidate the law.  Dissent argued that there was no inherent right to be a citizen of any state) BUT SEE Sosna v. Iowa (1975) (upholding residency requirement to divorce a nonresident.)
· The Due Process Clause was utilized to selectively incorporate constitutional rights against the states.  Palko v. Connecticut (1937) [469] (Cardozo argued that not all of the Bill of Rights were extended to the states, but argued for selective extension.  Here he found that the double jeopardy clause was not fundamental enough to be extended.); Adamson v. California (1947) (court denied extending self incrimination provision of fifth amendment to states.  Black dissent argued that full incorporation was the proper intent of the amendments, and put forth a compelling argument.).  

· In spite of the tension at the time, we have seen nearly full incorporation in fact.  Duncan v. Louisiana (1968) [475] (Court found that the right to a jury trial in criminal proceedings was fundamental to the principles of ordered liberty, and that the 14th Amendment, pursuant to the justifications for selective incorporation, extended it to the states.  Noted that minor crimes could be prosecuted without jury); BUT SEE Williams v. Florida (1970) (found that at twelve person jury is not required for states); Apodaca v. Oregon (1972) (found that a unanimous jury is not needed).  

Substantive Due Process and Emerging Rights to Personal Autonomy or Personhood

· Economic Substantive Due Process

· Rise of concept of economic substantive due process

· The roots of the idea behind due process invalidation of legislative action were based in the notion that the Constitutions was an embodiment of a social contract, which was set to preserve preexisting fundamental rights.  Thus, actions that were contrary to fundamental right were not constitutionally sustainable.  Calder v. Bull (1798) [487] (Chase argued for such a vision of the natural law, and found that legislative acts that were contrary to natural law, or that restrained personal liberty or private property were invalid.)

· Such rights later became enforceable only when tied to specific constitutional provisions – Due Process clause of the 14th Amendment became the primary home.  

· Gradually, the Court began to acknowledge economic liberty interests.  Munn v. Illinois (1877) (Though deferentially upholding grain rate regulations for public good, noted that private contracts that do not affect the public, were unreachable); Mugler v. Kansas (1887) (though upholding state liquor regulation, court indicated that substantive due process was a proper tool for judging the adequacy of use of the state police power); Allgeyer v. Louisiana (1897) (first invalidation of state law under substantive due process analysis – here a state restriction on obtaining property insurance from non-complying companies.  Though the opinion focused largely on the regulation of a foreign corporation, the court broadly defined the right of liberty to contract.)

· The height of the concept of economic substantive due process

· At the height of the doctrine, the court was willing to strike down state legislation that impeded on liberty to contract absent compelling state interest.  Lochner v. New York (1905) (Court struck down maximum hour law for bakers, finding that the rationale for viewing the regulation as a legitimate use of the police power was weak, but that individuals had the liberty to contract as they so desired; a compelling state interest was needed to limit a fundamental right.  Holmes dissent argued that Spenser’s economic theory should not be the basis for judicial decisions.  Harlan dissent argues that the means for legislation must be reasonable, and the end legitimate – this legislation was such){Richards argues political theory should be measured by its fit with the law it attempts to explain}; Miller v. Oregon (1908) (Pre 19th Amendment, upheld minimum wage for women, finding that there was a compelling state interest to justify the interference with liberty of contract) Coppage v. Kansas (1915) (invalidated state law that prevented employers from conditioning employment upon not joining unions.); Adkins v. Children’s Hospital (1923) (Post 19th Amendment - struck down a minimum wage law for women as being too arbitrary); Weaver v. Palmer Bros. Co (1926) (Struck down over inclusive health regulation for bedding fillers, finding that it was arbitrarily related to the health interest).

· Decline of concept of economic substantive due process – the modern view

· The court now uses rational basis review for economic regulation, and no longer views liberty of contract as a fundamental right.  Nebbia v. New York (1934) [503] (Court upholds regulation of milk prices, finding that it is a matter of public interest, and that states are free to adopt economic policy.  The court finds that due process in this realm requires only a rational basis in order to stand.); West Coast Hotel Co. v. Parrish (1937) (Reversed Adkins v. Children’s Hospital and upheld a minimum wage for women, finding that due process analysis could not invalidate such regulations, and that there was no fundamental liberty of contract.); United States v. Carolene Products Co. (1938) (Upheld a federal ban on filled milk products against a due process challenge, finding that only a rational basis was required for economic regulation.  Footnote four hinted though that discrete and insular minorities could be protected when largely disenfranchised and unable to access the political system {Ely}); Williamson v. Lee Optical Co. (1955) [509] (In a very deferential opinion, the court upheld a state law requiring consultation with eye doctor and bar on advertising visual aids.  Found the legislature may have had a rational basis); Ferguson v. Skrupa (1963) (sustain Kansas law barring non-lawyers from being in business of debt adjustment.  Legislature must weigh wisdom of such legislation.)

· BUT Substantive Due Process has been cited as a basis to invalidate excessive civil awards, and retroactive financial requirements.  BMW of North America Inc. v. Gore (1996) (reversed $2 million punitative damage award for $4000 compensatory damages for falsified paint touch up.  Concurrences indicated that substantive due process prohibited); Eastern Enterprises v. Apfel (1998) (Court invalidated federal legislation that extensively and retroactivity imposed financial obligations on businesses – Kennedy’s fifth vote looked to substantive due process).

· Substantive Due Process and Non-economic Liberties

· Rise of Substantive Due Process for non-economic liberties


· Started with a broad reading of liberty.  Meyer v. Nebraska (1923) [545] (McReynolds for the court struck down a ban on teaching foreign languages to children, finding that it violated substantive due process, and was contrary to principles of liberty); Pierce v. Society of Sisters (1925) (Struck down a requirement to attend public schools, finding it interfered with the liberty of parents and guardians, and that there were no sufficient state justifications); Skinner v. Oklahoma (1942) (struck down state compulsory sterilization law for repeat felons committing crimes of moral turpitude – found right to procreate to be fundamental).

· Substantive Due Process was extended to find a right of privacy
· John Stuart Mill provides the basis for protecting a right of privacy.  In “On Liberty” he argued that there were two basic rights, free speech, and what we call constitutional privacy.  He also presented the notion of a harm principle, which reasoned that law may be used by majorities to harm minorities, and that government should be engaged to counteract this potential for abuse.  [class 52]
· Privacy protects the right to access contraception.  Griswold v. Connecticut (1965) [546, read 59, class 53] (Invalidated state ban on contraception in the marital context, finding that there was a constitutionally derivative right of privacy that was fundamentally protected.  Harlan concurrence argued for finding the right in ordered concepts of liberty that the Constitution inherently protects); Eisenstadt v. Baird (1972) (overturned a ban on distributing contraceptives); Carey v. Population Services International (1977) (strikes down state ban on selling contraceptives to minors under 16)

· Privacy protects the right to obtain abortions.  Roe v. Wade (1973) [558, class 53, read 60] (Court found that the right to privacy protected the ability to make medical decisions, but that it must be balanced with state interests, which in this case, are also compelling.  A complete ban except for the life of the mother violates substantive due process.  Opinion created trimester framework to guide states in regulating access to abortions.  Dissents argued that there was no fundamental right to abortion, and that the matter was a political question.); Doe v. Bolton (1973) (Struck down extra procedural requirements for abortions, finding that physician’s best clinical judgment should suffice)

· Spousal Consent is not permitted, but some parental notification and consent requirements are: Planned Parenthood of Central Missouri v. Danforth (1976) (struck down parental and spousal consent requirements); Bellotti v. Baird (1979) (plurality said that parental involvement in child’s abortion is only permitted when allowing for judicial bypass); Planned Parenthood Assn. of Kansas City v. Ashcroft (1983) (endorsed Bellotti plurality, and found that parental consent with bypass could be permitted); H.L. v. Matheson (1981) (sustained parental notification law in most cases); Hodgson v. Minnesota (1990) (struck down absolute notification requirement of both parents); Ohio v. Akron Center for Reproductive Health (1990) (upheld one parent notification with judicial bypass); Casey (spousal notification unduly burdensome, plurality says parental consent with bypass is acceptable) 
· Burdensome regulations of medical practices have been struck down: Akron v. Akron Center for Reproductive Health (Akron I) (1983) (invalidated requirement that post first trimester abortions had to happen in hospital, and requirement of biased information to be presented); Thornburgh v. American Coll of Obst. & Gyn (1986) (Court struck down reporting requirements, and heightened protections for post-viability abortions); Stenberg v. Carhart (2000) [589] (struck down ban on dilation and extraction for lack of health exception for mother) BUT Casey plurality would validate truthful information; Mazurek v. Armstrong (1997) (found that restricting abortion to licensed physicians was not an undue burden)

· The government not have to pay for abortions.  Maher v. Roe (1977) [569] (Denied application of strict scrutiny, and upheld exclusion of abortion from state medicaid system finding that funding was not required for the fundamental right); Harris v. McRae (1980) (Found that substantive due process did not require the federal government to fund even medically necessary abortions); Rust v. Sullivan (1991) (Court upheld federal funding restrictions on organizations that promoted, encouraged, or advocated for abortion in providing medical treatment.)

· Roe Has Been Questioned.  [572-4] Akron I (1983) (dissents argued for moving away from trimester framework); Thornburgh v. American Coll. Of Obst. & Gyn. (1986) (dissents argued that it had become unworkable); Webster v. Reproductive Health Services (1989) (declined to overrule, but plurality advocated for reworking trimester system).

· But its central holding has been reaffirmed.  Planned Parenthood of Southeastern Pa. v. Casey (1992) (Court reaffirmed the commitment of Roe to using viability as a marking point, and found that Roe is still workable.  Rejected the trimester framework, and moved to an undue burden standard – undue burdens prior to viability will not be tolerated.  Finds spousal notification is an undue burden, and in plurality argues that the waiting period, provision of factual information, parental consent with bypass, and the collection of data are all constitutional)

· Substantive Due Process and family relationships.

· Marriage is a fundamental right that is protected by the substantive due process clause.  Loving v. Virginia (1967) [591, read 61] (finding that right to marry is a fundamental right, and striking down ban on interracial marriage on equal protection and due process grounds); Zablocki v. Redhail (1978) (strikes down a ban on marriage for people that have illegitimate children.  Marshall opinion couched the substantive due process right in the right to privacy); Turner v. Safley (1987) (Extended the right to marry to prisoners, and invalidated restrictions on the right). 

· Familial Association is protected, though parental rights are primary.  Moore v. East Cleveland (1977) (striking down a zoning ordinance that defined families as only nuclear units, to the exclusion of two grandchildren and a grandmother) Contrast with Belle Terre v. Boraas (1974) (upholding zoning ordinance that excluded non-relatives); Troxel v. Granville (2000) (court struck down permission to visit grandchildren against will of mother, finding it violated the mother’s substantive due process rights).  

· Tradition bears upon what is viewed as a fundamental right.  Michael H v. Gerald D (1989) (upholding a denial of biological father’s right to see child after wife remarries – Scalia’s analysis of substantive due process looked to tradition to justify the result.  But, Brennan dissent argued against the use of tradition).

· Substantive Due Process and sexual orientation:

· Right to intimate association is protected.  Bowers v. Hardwick (1986) (found that there was no fundamental right to sodomy, and after looking to history, upheld state sodomy ban.  Dissent argued that the right was defined too narrowly, and that the bigger question was whether the right to privacy would be recognized); Lawrence v. Texas (2003) [602, read 62, class 55] (Overruled Bowers, and invalidated a state law that only applied to same sex interactions.  Found that it violated the substantive due process protections.  O’Connor concurrence would have found a violation of equal protection, and not overruled Bowers.)

· Substantive Due Process and the right to die

· Substantive Due Process does not protect the right to die, but there is some right to end life support.  Cruzan v. Director, Missouri Dept. of Health (1990) [614, class 55, read 62] (Finds that there is a liberty interest that protects the right to end life support when terminally ill, but that Due Process does not require the ill person demonstrate with clear and convincing evidence that it is their desire.  The state can properly put the burden of persuasion, in this circumstance, on the party wanting death.); Washington v. Glucksberg (upheld state ban on physician assisted suicide.  The court found that there was no history of fundamentalness, thus substantive due process analysis was not applicable.  Moreover, the court found legitimate state interests in preventing suicide, promoting ethics, and protecting vulnerable groups.  Stevens concurrence argued that it may be invalid as applied, as the state interests are not the same in all cases); Vacco v. Quill (1997) (Court held that it does not violate equal protection to deny assisted suicide while permitting the right to refuse treatment).

Equal Protection

· Standards of Review

· Rational Basis Test

· Idea of underinclusive and overinclusive.  

· In general, underinclusive laws are ones aimed at a problem, that fail to address all causes of it.  Overinclusive laws are aimed at a problem, and in addressing it, also include non-causes.  

· Tussman-tenBroek analysis [645] refers to the defining characteristic of the legislative classification as the trait – T.  It refers to the purpose of a law as being aimed at eliminating a mischief – M.  It envisions five potential situations:

1. All Ts are Ms, and all Ms are Ts.

a. Perfectly Reasonable

2. No Ts are Ms (and no Ms are Ts)

a. Perfectly Unreasonable

3. All T’s are M’s, but some Ms are not Ts.

a. Underinclusive

4. All M’s are T’s, but some Ts are not Ms.

a. Overinclusive

5. Some T’s are M’s, Some T’s are not M’s, and Some M’s are not T’s.

a. Underinclusive and overinclusive 

· Court is willing to tolerate some overinclusiveness and some underinclusiveness when utilizing rational basis.  Railway Express Agency v. New York (1949) [647, read 63, class 56] (Court holds that it is not a requirement of equal protection that a rational law be perfectly rational, rather, a degree of under or over-inclusiveness is acceptable.  Here it upholds a ban on advertising on vehicles not primarily engaged in transportation.)

· Rational Basis Scrutiny upholds legislation where the legislature had a rational basis for enacting the legislation.  Williamson v. Lee Optical (1955) (Court rejected equal protection and due process challenges, finding that the legislature need not eliminate all or no evils in order to pass constitutional muster); McGowan v. Maryland (1961) (Denied an equal protection challenge to Sunday Closing law exeptions, finding that rational basis only requires invalidations of classifications that are wholly irrelevant to achieving state objectives); McDonald v. Board of Election Commissioners (1969) (Rejected a challenge by qualified voters in jail desiring access to absentee ballots.  Court reasoned that a legislature could pursue reform one step at a time, and that legislation is not constitutionally infirm for failing to address every evil).  
· Gradually, court became very deferential in upholding economic regulation. New Orleans v. Dukes (1976) (sustained provision grandfathering in long-time pushcart venders to restrictions on vendors in the French Quarter.  Court was very deferential, and case signals a willingness to be quite deferential on regulations that are solely economic); Massachusetts Bd. of Retirement v. Murgia (1976) [653] (Upheld a mandatory retirement law for state police – though the justice concerns may be grave, when there is no suspect class or fundamental right, there is no constitutional remedy); Vance v. Bradley (1979) (upheld federal law requiring foreign service people to retire at 60); U.S. Railroad Retirement Bd. v. Fritz (1980) [655, class 57, read 64] (Benefits reclassification for railroad workers was upheld under rational basis inquiry.  The court found that there was a rational relation in the recency of the ties to the railroad industry.  The dissent argues that the court has abstained from its duties, and has failed to require even a rational basis.  The case represents the largely deferential approach on economic matters); Schweiker v. Wilson (1981) (Court narrowly upheld a denial of allowances to disabled people confined in institutions unless the institutions were receiving federal funds.  Dissent wanted a further inquiry to satisfy rational basis); Nordlinger v. Hahn (1992) (distinguished Allegheny and upheld an acquisition value based property tax system when the particular goal was the advantages of such a system); FCC v. Beach Communications, Inc. (1993) (Court upheld a distinction between cable facilities.  Found that equal protection claims must fail when there is any “reasonably conceivable set of facts” that provides a rational basis for the classification, regardless of whether it was the actual motivation of the legislative body.)

· The court became less deferential with non-economic regulations.  New York City Transit Auth. V. Beazer (1979) (Though upholding a ban on meth users in transit employment, justices indicated a less than deferential approach in the rational basis inquiry); Logan v. Zimmerman Brush Co. (1982) (State rejected a discrimination claim after it failed to consider it within the applicable time.  The court struck the ruling down on procedural due process grounds, but six justices indicated that it would fail the rational basis test’s minimum requirements of equal protection)  

· But, the Court occasionally found legislation with no rational basis, generally where some sort of animus is at work.  U.S. Dept. of Agriculture v. Moreno (1973) (striking down a restriction on food stamp eligibility for households with unrelated individuals living therein – requirement was clearly irrational, and little inquiry was made after finding the restriction was motivated by animus to hippies); Allegheny Pittsburgh Coal v. Webster County (1989) [661] (strikes down a property tax system that bases its assessment on purchase price, thus disadvantaging recent purchasers); Village of Willowbrook v. Olech (2000 – per curiam) (court struck down a village demand for a larger easement to connect particular piece of property to services, finding that it was likely motivated by revenge against one homeowner).

· Strict Scrutiny

· Race based distinctions merit strict scrutiny.  This means that racial classifications are ordinarily suspect, and require a compelling justification from the state.

· Justifications for viewing race as a suspect classification [class 65]
· It is an immutable characteristic

· Salience – it is an obvious physical characteristic that makes the discrimination all the more odious.

· Irrational prejudice based on background

· Total abridgement of basic rights – i.e. conscious, free speech, intimate life, right to work

· Dehumanizing 

· Irrelevant to any state purpose

· Powerless

· Previously not permitted to vote

· Even when they get the vote, they are a small minority

· Racial classifications that disadvantage minorities fail strict scrutiny.  Strauder v. West Virginia (1880) [667, read 65, class 57] (Struck down a state bar on black people serving in juries.  Court noted that all racial exclusions would be suspect, and covered by the principle of equal protection); Korematsu v. United States (1944) (applies “the most rigid scrutiny” to internment camp question, but upholds as the country is at war.  Murphy dissent argued that more of an inquiry needed to be made into the reasons for the military’s decision)

· Racial segregation fails strict scrutiny.  

· Separate but Equal was originally justified on a distinction between civil and social discrimination.  Plessy v. Ferguson (1896) (upheld separate but equal accommodations for rail travel, distinguishing between social and civil discrimination.  Richards calls it an originalist opinion.  Dissent argues that it instills a caste system)

· Legal efforts by NAACP led to separate but equal being invalidated in the educational context.  Gaines v. Canada (1938) (Invalidated state’s denial of admission to black applicant to state law school pending creation of a separate facility.  In the absence of equal facilities, integration was required); Brown v. Board of Education [673, read 66, class 60] (1954) (Court found that though the facilities of separate schools may be nominally equal, segregating on account of race retards the capacity to learn – it is inherently unequal.  Controversial was footnote #5, which looked to social science to justify the effects that stigma have); Bolling v. Sharpe (1954) (invalidated racial segregation in the DC public schools – thus applying the principle to the federal government as well).

· Recall justifications of judicial review.  Wechshler would require a neutral principle to justify judicial review.  He found none here.  [class 61] 

· Once invalidated in the educational context, the court merely extended the ban on segregation to other state contexts.  Mayor of Baltimore v. Dawson (1955) (beaches); Gayle v. Browder (1956) (busses); Holmes v. Atlanta (1955) (golf courses); New Orleans City Park Improvement Association v. Detiege (1958) (parks); Johnson v. Virginia (1963) (invalidated conviction for noncompliance with segregation in courtroom.  Court definitively stated that states cannot segregate any public facilities); Lee v. Washington (1968) (invalidate segregation in prisons); Johnson v. California (2005) (strict scrutiny for segregation in prisons).   

· Segregation was also invalidated in the context of personal relationships.  Loving v. Virginia (1967) [681] (applying strict scrutiny, the court found no overriding state purpose to justify the ban on interracial marriage, and struck it down.); McLaughlin v. Florida (1964) (struck down a ban on interracial cohabitation.  It was invidious discrimination without state justification); Palmore v. Sidoti (1984) (Reversed a custody decision premised on disagreement with the mother’s second spouse being black.  Court found that there must be a compelling governmental interest, necessary to the accomplishment of a legitimate state purpose, and that the law could not give private biases effect).  

· {See below for Desegregation jurisprudence}

· Racially discriminatory purposes and effects fail strict scrutiny.

· Racial bias in the administration of the law is unconstitutional.  Yick Wo v. Hopkins (1886) [685] (struck down law regulating laundry permits as applied, finding that it was discriminatory in effect)

· Racial bias in the motive for legislation is grounds for unconstitutionality, though courts are generally reluctant to ascertain motives.  Gomillion v. Lightfoot (1960) (reversed a city rezoning that effectively removed all blacks – motivation was discriminatory in purpose.); Griffin v. County School Board of Prince Edward County (1964) (found that the motivation of closing integrated public schools while providing subsidies for whites to attend private schools was racially motivated, and invalid) BUT SEE Palmer v. Thompson (1971) (upholding closing an integrated public pool.  Court rejected call to inquire into motive, finding that motive of a legislative body was impossible to ascertain, and insufficient to invalidate legislation)

· Racially disparate impacts, in the absence of purposeful discrimination, are insufficient to invalidate legislation.  Washington v. Davis (1976) [688, read 66] (Court upheld a DC police proficiency exam, which disproportionately was failed by racial minorities.  The court found that the requirement was reasonably related to the purpose, and that there was no discriminatory purpose.  Reasoned that disproportionate impact was not irrelevant, but alone does not show discriminatory intent.); Arlington Heights v. Metropolitan Housing Corp (1977) (affirmed a denial of a rezoning request to have more low income tenants – disproportionately minority.  Court again found that official action is not unconstitutional merely on account of a disparate racial impact) BUT SEE Rogers v. Lodge (1982) [694] (upholding finding at an at-large electoral system for county board had a disparate racial impact, and was thus invalid.  Court found past discrimination in access to voting registration and education to be circumstantial evidence of purposeful discrimination); Hunter v. Underwood (1985) (Striking down state constitutional provision that disenfranchised felons of crimes of moral turpitude – found that it was passed in an atmosphere of racism, and had disenfranchised blacks at a rate tenfold to whites); {Desegregation in Schools below}  

· Discriminatory intent is needed to show a violation of the 13th Amendment as well.  Memphis v. Greene (1981) (though not precisely reaching the question, upheld a municipal street closing between two racial neighborhoods); General Building Contractors Ass’n v. Pennsylvania (1982) (held that to sustain a calim under the enacting statute of the 13th Amendment, needed to show proof of discriminatory intent)

· Though not initially, the court now seems inclined to adhere to the purpose effect distinction in addressing the effects of segregation in schools:

· Court previously took a broad approach in eliminating the effects of racial segregation – i.e. de jure discrimination which was based on express or implied historical practice.  Greene v. County School Board (1968) [698] (Struck down a freedom of choice plan for school choice post-Brown, finding that in practice, it did not effect a change in the racial composition of the schools); Swann v. Charlotte-Mecklenburg Board of Education (1971) (affirmed a court order to adopt a comprehensive integration plan, including bussing.  Court noted that the remedial powers to address de jure showings of past wrongs is broad); Keyes v. School District (1973) (allowed imputing discriminatory intent across entire school district when only a section of the district intentionally discriminated); Columbus Board of Education v. Penick (1979) (found that disparate impact can be evidence of purposeful discrimination) Dayton Board of Education v. Brinkman (1979) (measured school system’s constitutionality by the effectiveness, not purpose, of eliminating vestiges of segregation).

· Court retreated from broad power to address de jure segregation.  Milliken v. Bradley (1974) [700] (finding that there could only be a multi district remedy if there was a multi-district wrong – mere effects do not suffice) BUT Hills v. Gautreaux (1976) (upheld multi-jurisdictional remedy when the wrong was committed across boundaries); Missouri v. Jenkins I (1990) (Rebuked federal district court for mandating a tax increase, in violation of state law, to address effects of desegregation); Missouri v. Jenkins II (1995) (strikes down order for salary and funding increases to remedy student achievement – not directly related to ending segregation).

· Remedies for eliminating effects of segregation do not last perpetually.  Board of Ed. Of Oklahoma City v. Dowell (1991) (court held that remedial injunctions for desegregation do not last perpetually – school was free to change approach after significant demographic changes); Freeman v. Pitts (1992) (affirmed a partial release from judicial supervision when move from dual system was found, but maintained some judicial supervision); BUT SEE United States v. Fordice (1992) (remaining effects of segregation in higher education system had to be addressed, and mere adoption of neutral laws and requirement of separate facilities was not enough to show compliance). 

· Court generally adheres to the purpose – effect distinction in access to the political process.  Hunter v. Erickson (1969) [704] (Struck down a law that subjected protections on account of race to majority voter approval – unduly burdened racial minorities in the political process) {Seems Similar to Romer v Evans}; Washington v. Seattle School Dist. (1982) (Relied on Hunter and struck down initiative requiring a higher threshold of approval for school districts to implement bussing systems to address de facto segregation.  Initiative had an exemption for compliance with court decisions to address de jure segregation) BUT SEE Crawford v. Los Angeles Board of Education (1982) (Upheld a state law limiting the ability of state courts to order bussing.)  

· There are few remaining permissible uses of racial criteria.  Anderson v. Martin (1964) [684] (race cannot be mandated to appear on electoral ballots – brings prejudice to the polls); Tancil v. Wolls (1964) (upholding reporting requirement in divorce records indicating race – useful for vital statistics); Lee v. Washington (1968) (invalidating segregation in prisons, though concurrence said it may be considered in order to maintain security, discipline, or good order).

· Affirmative Action and Race Preferences 

· Disagreement over which standard to apply to race preferences. [class 63]
· Bickel argues that all race based legislation, whether motivated by bias or not, should be treated with strict scrutiny.  It should all be per se unconstitutional.    

· Ely, Dworkin, and others argue that you should look to the motivation.  If the motivation is invidious race hatred, it is invalid, but if it is not, then it should be subject to a lower threshold of scrutiny (Ely says rational basis).  Dworkin argues that if we are to accept Brown, the only principle can be striking down of invidious race hatred, which is the proper principle.

· Race preferences in the educational context may be considered, but consideration must be individualized, and are subject to strict scrutiny.  Regents of Univ. of California v. Bakke (1978) [708, read 67, class 63-4] (Plurality finds that the 14th Amendment protects all races, and treats all racial classifications as suspect, and requiring strict scrutiny.  Here, the slots reserved for minorities were an inappropriate means of addressing the goal, thus it was not narrowly tailored; urged the Harvard model which was still an individualized consideration.  Brennan dissent argued for intermediate scrutiny, to be upheld when the preferences are addressing a disparate impact, that is the product of discrimination.  Argues that the distinction between quotas and plus factors is meaningless); Grutter v. Bollinger (2003) (Upholds affirmative action plan that considers race as a plus factor for admission to law school, and indicates non-individualized systems are unconstitutional.  Finds that diversity is a compelling state interest, but that the means must be narrowly tailored.  Relies heavily on amicus briefs from military and business); Gratz v. Bollinger (2003) [727, read 69] (strikes down undergraduate affirmative action plan that automatically gives minorities 20% score bonus.  Majority finds that it is not an individualized consideration, and that the state plan is not narrowly tailored).   

· Race Preferences in Public Employment and Contracting is subject to strict scrutiny. 
· Must be narrowly tailored to compelling state interest in public employment.  Wygant v. Jackson Board of Education (1986) (striking down lay off policy that was ordered by seniority, so long as the overall percentage of minorities was not diminished.  Court found no compelling state interest that was narrowly tailored to justify the racial classification.  

· Previously permissible in public contracting and licensing when narrowly tailored to a compelling state interest, or when Congress mandates, but Adarand calls into question.  Fullilove v. Klutznick (1980) [737, read 69] (Upheld a federal set aside requirement in local grant programs.  No court opinion, though deference to Congress was important); Richmond v. J.A. Croson Co. (1989) (Court held there must be a showing of discrimination for set aside program to be justified, and dismissed conclusory assertions and evidence of disparity.  Plurality argued that states have a higher burden than the federal government, as the 14th Amendment acts as a restriction on the states.  Marshall dissent argues that it is an appropriate remedy to addressing past discrimination’s effects, and that the court is adopting strict scrutiny as standard of review for race based remedial legislation); Metro Broadcasting Inc. v. FCC (1990) (upholds federal set aside program for broadcast licenses, finding that when Congress acts, it is not limited to remedying past wrongs.  O’Connor concurrence notes the federal government has greater powers under Section 5 of the 14th Amendment.); Adarand Constructors, Inc. v. Pena (1995) [749, read 70] {Richards notes the O’Connor opinion adopts Bickel’s perspective} (Remanding set aside program.  Racial classifications by the government are held to a searching analysis, all racial classifications are held to the same analysis, and the 5th and 14th amendment standards require the same analysis from state or federal action.  Scalia deciding vote indicates that government never has compelling interest in making up for past discrimination.)    

· Race preferences in electoral districting can be considered, but cannot be the primary motivation.  United Jewish Organizations v. Carey (1977) [758] (Court deferentially upheld redistricting aimed at maintaining black control of congressional district); Shaw v. Reno (Shaw I) (1993) [759, read 71, class 64-5] (court strikes down racial redistrict aimed at creating majority black districts.  O’Connor finds that equal protection treats all racial classifications as suspect, and thinks that implied racism is motivating the redistricting.  Race cannot be the motivation of a redistricting plan); Miller v. Johnson (1995) (court clarifies that Shaw was not dependant on the shape of the district, but rather, on the motivation.  Here, as the motivation was race, it had to be struck down.  Court finds that good faith of the legislature should be presumed); Shaw v. Hunt (Shaw II) (1996) (Reaffirmed that strict scrutiny is the appropriate standard, and disagreed that the state considerations for minority district were compelling); Bush v. Vera (1996) (plurality found that strict scrutiny was appropriate when other legitimate considerations were subordinated to race in redistricting, and that mere consideration of race or creation of minority-majority districts did not require strict scrutiny); Abrams v. Johnson (1997) (upheld adoption of one minority district, though legislature would have preferred two, finding that such would subordinate the traditional districting policies/considerations to race); Lawyer v. Department of Justice (1997) (rejected equal protection challenge to state court ordered redistrict that was challenged as subordinating other considerations to race.  Court found no clear error – the requisite standard of review post-miller, as good faith presumed); Hunt v. Cromartie (1999) (same district in Shaw cases was, on remand, found to be primarily motivated by race.  Court overruled, finding that good faith presumed, and the threshold has not been met – district could stand). 

· Fundamental Rights unenumerated in the Constitution also merit strict scrutiny.

· Access to Voting
· Access to voting is deemed a fundamental right protected by the equal protection clause.  Harper v. Virginia State Board of Educations (1966) [839, read 79, class 73] (Court finds that the right to vote is a fundamental right, and that while states do not have to hold elections, if they do, then equal protection requires that the right be extended to all.  Here the court strikes down a poll tax, finding that it places a wealth restriction on the right to vote, and that this is not a legitimate state purpose.); Kramer v. Union Free School District No 15 (1969) (struck down restrictions on right to vote in school district elections to parents of children, and land owners/renters.  Court found that there must be a compelling interest to restrict the right to vote.  {Richards notes Ely was Warren’s clerk, and that this case stands for rejecting originalism when it hurts representation})

· Limited purpose elections can restrict the right to vote when only a discrete class is the sole interested party.  Salyer Land Co. v. Tulare Lake Basin Water Storage District (1973) [843, read 80] (upholds restriction for voting in water district to landowners in the district.  Applies minimal scrutiny); Ball v. James (1981) (uphold one acre one vote scheme for water reclamation district, applying minimal scrutiny) BUT SEE Cipriano v. Houma (1969) (invalidating restriction of right to vote in bond measures to property owners, when bonds paid from utility operation); Phoenix v. Kolodziejski (1970) (extending Cipriano to bonds that were paid largely from property taxes); Quinn v. Millsap (1989) (distinguishing Salyer and Ball to find that equal protection was not wholly inapplicable to governmental units lacking general powers - here strike down landowner restriction to be member of board of freeholders.  Used rational basis and found no rational purpose.

· Felons can be disenfranchised, even after serving sentence. Richardson v. Ramirez (1974) (Court upheld state disenfranchisement of former felons, finding that §2 of the 14th Amendment, denying vote to those that participate in “rebellion, or other crime” justified.

· Equally applicable burdens to vote in primaries are acceptable, but now face strict scrutiny.  Rosario v. Rockefeller (1973) (upheld a long primary registration period to be eligible to vote.  Dissent argued for strict scrutiny, finding that delay in right can be akin to denial); Kusper v. Pontikes (1973) [844] (used strict scrutiny to invalidate a bar on changing party registrations for 23 months – infringed on 1st amendment right to associate); Rice v. Cayetano (2000) (invalidated an ancestral requirement for voting for Hawaiian affairs post, finding that ancestry was a proxy for race, and thus the 15th Amendment barred it.)

· Vote dilution and racial gerrymandering are not constitutional.  

· Historically, the court was reluctant to enter into districting matters, finding that they were political matters.  Colegrove v. Green (1946) [846] (court refused to hear challenge to districting law, finding that it was a political matter beyond the reach of the judiciary).  BUT Baker v. Carr (1962) (court rejected claim that equal protection challenges to apportionment schemes were nonjusticiable.)

· One person, one vote is the required standard in districting.  Reynolds v. Sims (1964) [847, read 80, class 74] (Court finds state’s lack of redistricting for sixty years unconstitutional, as it violates equal protection.  Finds that one person one vote is a basic requirement of citizenship, but that other considerations may be considered, and absolutely equal districts are not mandated.); Lucas v. Forty-Fourth Gen. Assembly (1964) (that the legislative districts are approved in an election does not validate them – they must comply with principles of equality.)

· Local government must comply.  Avery v. Midland County (1968) (extends equal representation to local government administrative districts); Hadley v. Junior College Dist. (1970) (extends principle to junior college districts – whenever there is a popular election, there must be equal representation).

· Districts require precise equality in congressional districts, but are more deferential in state legislative districts.  

· Congressional districting.  Kirkpatrick v. Preisler (1969) (found that a 2-3% difference was too much – must make good faith effort to achieve precise equality); White v. Weiser (1973) (adhered to precise equality standard to find that even small population variances  were unacceptable); Karcher v. Daggett (1983) (.7% variance was unacceptable without a state justification for it)

· State districting.  Abate v. Mundt (1971) [853] (deviations must be justified by legitimate state considerations.  Here historical need for cooperation between town and county justified an 11.9% deviation); Mahan v. Howell (1973) (respect for political subdivisions justified a 16.4% deviation); Gaffney v. Cummings (1973) (8% total deviation was acceptable); White v. Regester (1973) (9.9% deviation insufficient to make prima facie case of invidious discrimination); Brown v. Thomson (1983) (Historical respect for county boundaries justified a 60% variance) BUT SEE Board of Estimate v. Morris (1989) (New York City could not permit borough presidents to serve on the Board of Estimate – ended up being a 132% deviation)

· Supermajority voting requirements do not violate the principle of one person one vote.  Gordon v. Lance (1971) (finding that there is no Constitutional requirement that a majority prevail on every issue – upheld supermajority requirement for referendums)

· Politics can be a consideration in districting, but discriminatory intent justifies judicial review.  Gaffney v. Cummings (1973) (court found that politics was not an unconstitutional consideration in districting); Davis v. Bandemer (1986) [855, read 82] (Challenge to state redistricting that produced disparate results for Democratic party were upheld, as for political redistricting claims to be judiciable, there must be a prima facie showing of discrimination.  Here, mere disparate results in one election were not sufficient.) BUT SEE Vieth v. Jubelirer (2004) (plurality argued that political gerrymandering claims should categorically be non-judiciable)   

· Access to judicial process

· Economic barriers in the criminal context.  

· Economic barriers to appealing criminal convictions are not permitted.  Griffin v. Illinois (1956) [861, read 83, class 74] (held that state must provide a trial transcript to indigent criminal defendant appealing conviction.  Though noted that appeals are not constitutionally required, when permitted, cannot discriminate on account of wealth.); Douglas v. California (1963) (Held that states must provide indigent with counsel for their first appeal where appeals are granted). 

· There is no absolute right to counsel for appeals.  Ross v. Moffitt (1974) (held that the indigent do not have to be provided with counsel for discretionary appeals – indigent still have meaningful access).

· Other necessities of appeals may be required.  Ake v. Oklahoma (1985) (state provided psychiatrist required for preparing insanity defense); Little v. Streater (1981) (state subsidized blood tests required for indigent defendant in paternity suit).

· Unconstitutional to imprison in order to work off fines.  Williams v. Illinois (1970) (requirement to remain in jail until fines paid off was unconstitutional)

· Economic barriers in the civil context.

· When fundamental right is at stake, courts are more willing to strike down economic barriers.  Boddie v. Connecticut (1971) (Court struck down requirement for indigent to pay service fees to obtain a divorce, reasoning that marriage is a fundamental right, and the state controls the means to ending one); Little v. Streater (Boddie was extended to require indigent defendants to have state subsdidized blood tests in paternity suits.  Reasoned that the proceedings were quasi criminal, and that constitutionally significant interests were at stake.); M.L.B. v. S.L.J. (1996) [866, read 83-4] (Court found that appeals from proceedings terminating parental rights could not be conditioned on the ability to pay the substantial record preparation fees.  Court reasoned that it was a quasi criminal proceeding, and enumerated two exceptions to the general rule that states do not have to adjust practices for economic differences: the right to vote and criminal/quasi-criminal proceedings).

· When no fundamental rights are at stake, courts are less willing to strike down economic barriers.  United States v. Kras (1973) (Boddie was not extended to bankruptcy filing fees, finding no fundamental right); Ortwein v. Schwab (1973) (Boddie was not extended to welfare benefit appeals, finding much less constitutional significance in areas of economics and social welfare)

· Non-fundamental interests do not receive strict scrutiny.

· Food and necessities are not deemed a fundamental interest.  Dandridge v. Williams (1970) (court upheld limits on aid to needy families with children, finding that it did not violate equal protection, and was not subject to strict scrutiny.  Imperfect state laws for social welfare are not necessarily unconstitutional.)

· Shelter is not viewed as a fundamental interest.  Lindsey v. Normet (1972) (upheld state law allowing eviction for nonpayment of rent, rejecting that shelter be viewed as a fundamental interest sufficient to justify heightened scrutiny)

· Education is not viewed as a fundamental interest.  San Antonio Independent School Dist v. Rodriguez (1973) [873, read 84, class 75] (court found no equal protection violation for school district funding system, where some districts had more means than others.  Found no identifiable class, and no fundamental right to education) BUT SEE Plyler v. Doe (1982) (applied heightened scrutiny to require admission of illegal aliens to public schools); Martinez v. Bynum (1983) (upholds law denying free tuition to kids living in the district only for that purpose); Kadrmas v. Dikinson Public Schools (1988) (upholding state requirement fro transportation fees for students).

· Intermediate Scrutiny

· Gender Classifications 

· Historically, gender based classifications were upheld, and received no heightened scrutiny.  Bradwell v. State (1873) (upholding denial of bar admission to woman, finding that 14th Amendment did not apply to sex discrimination); Minor v. Happersett (1874) (14th amendment did not extend the right to vote).

· Laws aimed at the creation of separate spheres for women were upheld.  Goesaert v. Cleary (1948) [772, class 66, read 72]  (upheld a law restricting the ability of women to work in bars)

· Gradually, heightened scrutiny began to emerge.  Reed v. Reed (1971) (Used rational basis to invalidate a ban on women serving as estate administrators.  {Richards thinks that when rational basis is used to invalidate legislation, it denotes a shift.  Here there were conceivable rational basises – i.e. men were better educated.}); Frontiero v. Richardson (1973) (invalidated a double standard for spousal benefits for service members.  Brennan plurality applied and advocated for heightened scrutiny, after comparing race to gender.  Concurrence said while ERA under debate, should abstain as it is political).

· Idea of a race gender analogy is often used to justify a heightened form of review for gender classifications.  Richards’ view, also advocated by Brennan in Frontiero plurality.  [class 66]
· Gender classifications now require heightened scrutiny.  Craig v. Boren (1976) [775, class 67, read 72] (Struck down differential treatment of sexes in state liquor law, and enumerated heightened scrutiny standard: gender classifications must serve important governmental objectives and must be substantially related to the achievement of those objectives.  Here it found that there was not a substantial relation to the government’s safety interest)

· Men are equally protected Mississippi University for Women v. Hogan (1982) (struck down a state women’s college ban on men – men are equally protected from gender discrimination.  Rejected notion that there was a need for gender based affirmative action)

· More than important, justification must be exceedingly persuasive.  J.E.B. v. Alabama (1994) (struck down gender based preemptory challenges, finding that gender classifications require an exceedingly persuasive justification.); United States v. Virginia (1996) [781, class 68, read 73] (Court struck down Virginia Military Institute’s ban on women, finding that it did not provide an exceedingly persuasive justification.  Court reasoned that women were deprived of the ability to share in the unique reputation that the school had, and that separate facilities would not suffice.  Scalia dissent argues, among other things, that the decision will end single sex education.  {Richards notes that exceedingly persuasive justification is greater than intermediate scrutiny, but less than strict}).

· Distinctions based on physical sex differences are held to a similar standard, but are more likely to convince the court.  [read 74]  

· Pregnancy can be treated differently.  Geduldig v. Aiello (1974) [793] (upholds excluding pregnancy related disabilities from the state disability insurance system)

· Statutory Rape Laws can consider sex.  Michael M. v. Superior Court (1981) (Upholds a statutory rape law that treats males and females differently.  Reasoning based on history – men punished with imprisonment, women with pregnancy.  Dissent argues that the law is based on stereotypes, and that a gender neutral one would be just as effective)

· Selective Service does not have to include women.  Rostker v. Goldberg (1981) [class 68-9] (Rejected a challenge to the selective service only registering men, finding that Congress considered and rejected doing so.  Dissent argued that there was no relation to an important governmental interest.)

· Illegitimate Fathers can be treated differently.  Parham v. Hughes (1979) (upheld a law denying illegitimate fathers the right to sue for wrongful death, finding that they can choose to become legitimate.); Lehr v. Robertson (1983) (court upheld law denying illegitimate father notice prior to adoption); Nguyen v. I.N.S. (2001) (upheld law treating children differently depending on whether the mother or father was the citizen.  Found it was substantially related to the achievement of governmental interests in ensuring biological relationship, and child-parent relationship)  BUT SEE Caban v. Mohammed (1979) (invalidated a law giving mothers more right in adoption proceedings than fathers of illegitimate children.  No substantial relation to a legitimate interest).

· But does this recognition benefit women?  [803]
· Discriminatory Effect of Sex Discrimination.  Personnel Administrator of Mass. V. Feeney (1979) (enumerated two part test for laws challenged for their disproportionate impact: is the classification neutral with respect to gender, and if so, whether its effect reflects invidious gender based discrimination.  Here the court found the lifetime preference in civil service jobs for veterans to satisfy the test, as it was gender neutral, and all non veterans, men and women alike, felt the effects.)

· Most preferential treatment for women fails, unless it is benign or compensatory.  

· Property tax exemptions.  Kahn v. Shevin (1974) (upheld under rational basis, pre-Craig, a property tax exemption for widows, but not widowers.)

· Alimony.  Orr v. Orr (1979) (struck down law imposing alimony on husbands but not wives – individualized considerations were required)

· Benefits programs.  Weinberger v. Wiesenfeld (1975) (struck down scheme which gave less social security benefits for widowers.); Califano v. Goldfarb (1977) (struck down restrictions on widower receiving survivor benefits when there were none for widows); Wengler v. Druggists Mutual Ins. Co. (1980) (struck down a state law presuming dependency for women, but not men, in worker’s compensation) BUT SEE Califano v. Webster (1977) (upheld benign benefit for women in calculating old age benefits, finding that the purpose of remedying past discrimination was justified)

· Military promotions.  Schlesinger v. Ballard (1975) (rejected male challenge to sex distinctions in promotion system.  Women discharged after 13 years without promotion, whereas men were discharged after two pass overs for promotion)

· Other classifications that may warrant some form of heightened scrutiny

· Justifications for applying heightened scrutiny to other classifications:

· The Race/Gender Analogy

· Immutability

· Salience

· Irrational prejudice

· Invidious Discrimination

· Stereotypes

· Irrelevance

· Powerlessness

· The Religion Analogy

· Irrational prejudice

· Irrelevance

· Alienage

· Analogy to Race: Does not meet most elements, but aliens are powerless as they cannot vote

· Strict Scrutiny is generally required for restrictions on legal aliens by states.  Graham v. Richardson (1971) [811, class 70, read 75] (held that states could not deny welfare benefits to aliens, finding that status was inherently suspect, and subject to close scrutiny); In Re Griffiths (1973) (extended Graham to permit aliens to practice law); Sugarman v. Dougall (1973) (invalidated law barring aliens from permanent positions in civil service, though granting an exception for certain positions related to government function)

· Sugarman government function exception has been read broadly to exclude aliens from categories of employment.  Foley v. Connelie (1978) (applied rational basis to uphold exclusion from police); Ambach v. Norwick (1979) (upheld exclusion from public school teaching) BUT SEE Bernal v. Fainter (1985) (rejecting ban on aliens from serving as notaries)

· Federal preemption may be an alternative ground for striking down restrictions on aliens.  Toll v. Moreno (1982) [813] (striking down restriction on aliens to domicile in state to receive state tuition rates, finding that Congress inaction on ability to domicile preempted state action)

· Less scrutiny required for restrictions on legal aliens by the federal government.  Hampton v. Mow Sun Wong (1976) (Invalidating a bar on legal aliens from working in the federal civil service, but indicating that the President or Congress could properly proscribe); Mathews v. Diaz (1976) (in deferential review, upheld exclusions of aliens from Medicare)

· Non-marital Children

· Analogy to Race: Immutable, history of prejudice, likely irrelevant, and the stigma arguably creates a degree of powerlessness

· Scrutiny for restrictions on illegitimate children are vague, though there is some basis for heightened scrutiny.  

· Cutting illegitimate children out entirely seems invalid: Levy v. Louisiana (1968) [815, class 71] (struck down a prohibition on illegitimate children suing for their mother’s wrongful death – opinion hinted at both rational and heightened scrutiny); Trimble v. Gordon (1977) (struck down ban on illegitimate children inheriting from fathers after applying scrutiny that was “not toothless”) BUT Lalli v. Lalli (1978) (held that it was constitutional to require that paternity be proven in the father’s lifetime); Mills v. Habluetzel (1982) (invalidate law requiring paternity suit be brought before child one year old, when no limit on legitimate children); Pickett v. Brown (1983) (invalidate law similar to in Mills, but with two year period) 

· Subordinating interests to legitimate children seems valid: Labine v. Vincent (1971) (upheld intestate succession provision subordinating the rights of acknowledged non-marital children to other relatives); Mathews v. Lucas (1976) (upholding Social Security act provision disadvantaging non-marital children – legitimacy is a constitutional indicator of dependency status) BUT SEE Weber v. Aetna Cas. & Sur. Co. (1972) (held that dependant unacknowledged non-marital children could not be subordinated to claims of legitimate children)

· Heightened scrutiny at last?  Clark v. Jeter (1988) (invalidated six year statute of limitations on support actions for children, finding not substantially related to state interest.  Court said illegitimacy was subject to intermediate scrutiny.

· Disability Status (mental retardation)

· Analogy to Race: Often immutable, often salient, not always irrational with respect to prejudice, not entirely irrelevant, but largely powerless (though White indicates otherwise)

· Mental retardation is subject to rational basis scrutiny.  Cleburne v. Cleburne Living Center, Inc. (1985) [818, read 77, class 71] (Court rejected denial of zoning permit for group home, but rejected lower court’s application of heightened scrutiny.  Held that rational basis scrutiny was required for four reasons: Reduced mental capacity justifies special treatment from state, not discriminatory, group is not politically powerless, and the effects of permitting heightened scrutiny are too numerous.  Marshall opinion argues that in truth, heightened scrutiny is being applied, as the permit denial has a rational basis – in turn advocates for varying the level of scrutiny with the importance of the interest affected, and the invidiousness of the discrimination)

· Age Classifications

· Age classifications are subject to rational basis.  Massachusetts Bd. of Retirement v. Murgia (1976) (holds that rational basis scrutiny is required in upholding mandatory retirement age for state police)

· Poverty and Wealth Classifications

· Analogy to Race: Powerless?  Have ability to vote, but do not vote in practice.  Not immutable, not necessarily salient, though there is irrational prejudice.  

· Wealth classifications are subject to rational basis.  James v. Valtierra (1971) [825, class 71] (Upheld a law requiring voter approval for the creation of low income housing.  Found that rational basis was the proper level of scrutiny).

· Sexual Orientation

· Analogy to Race: Not clear that it is immutable.  People remain in the closet – not clearly salient.  There is much irrational prejudice – colored by vicious dehumanizing stereotypes.  Not irrelevant in the age of Bowers, but post Lawrence.  Not clear that powerless – or is it?  {see Brennan in Rowland}

· Sexual Orientation is subject to rational basis, but it looks heightened in practice.  Romer v. Evans (1996) [825, read 78, class 72] (Applies rational basis scrutiny to overturn a constitutional amendment barring LGBT people from seeking legal protection against discrimination.  Court reasons that animus motivated the legislation, and after being too broad and too narrow, is thus invalid); Rowland v. Mad River local School District (1985) (in dissent from denial of certiorari, Brennan advocated for sexual orientation to receive heightened scrutiny, finding it was irrational and that gays were powerless)

State Action and Congressional Enforcement of Civil Rights

· State action is required for there to be an equal protection or due process claim under the 14th Amendment – “No State shall make or enforce any law.”  But See Guest.

· Originally broad mandates were made, but were soon restricted by the courts

· Statutory Framework of Civil Rights Laws of Reconstruction Era

· Civil Rights laws of the era

· 1866 Act – Elaborated on the 13th Amendment, and enumerated the rights that the citizens of the united states have.

· On fear that the 13th Amendment would be insufficient to justify the statue, the 14th Amendment was ratified in 1868.

· 1870 Act – criminalized conspiracies to deny federal rights.  It also dealt primarily with state denials of voting rights, in elaborating on the 15th Amendment.

· 1871 and 1875 Acts – were established to enforce the 14th Amendment, and established criminal and civil liabilities for violation.

· Laws that remain valid from the era [887, read 85-6]
· Criminal

· 18 USC § 241 – criminalizes a conspiracy to injure, oppress, threaten, or intimidate someone for exercising their constitutional rights.

· 18 USC § 242 – criminalizes the deprivation of rights done under color of law

· Civil

· 42 USC § 1981 – mandates that all people have the same rights under the law in each state.

· 42 USC § 1982 – mandates that all citizens have the same property rights in each state

· 42 USC § 1983 – finds that denial of rights, privileges and immunities under color of law is actionable

· 42 USC § 1985(3) – makes a conspiracy to interfere with one’s civil rights actionable.

· The requirement for state action was unavoidable.  Civil Rights Cases (1883) [888, class 76, read 86] (Invalidates the Civil Rights Act of 1875, which criminalize denials of equal enjoyment in public accommodations.  Court finds that the 14th Amendment is only directed at state action, and thus there is no constitutional basis for federal legislation directed at private action.  Rejects finding a justification in the 13th Amendment, as this is not slavery.  Harlan’s dissent argues that the 13th Amendment grants the authority to address the effects of slavery, as here, and argues that Section 5 of the 14th Amendment as well could justify the law in that it protects everyone’s privileges and immunities, and state action is found in the licenses to operate private businesses); BUT SEE United States v. Cruikshank (1875) (Section 6 of the 1870 act as applied was unconstitutional - barred interference with the right to assemble.  But, court indicated that the result would have been different if the assembly was to petition the government for redress)

· Over time, the Court found state action under the public function and significant state involvement conceptions.

· Private performance of a Public Function gives rise to finding state action under the 14th Amendment.  Marsh v. Alabama (1946) [894, read 87] (Company town was indistinguishable from other towns, and thus performed a public function.  Accordingly, exclusion of speakers was unconstitutional.)

· Marsh has been greatly restricted.  Amalgamated Food Employees Union v. Logan Valley Plaza (1968) (viewed shopping mall as serving a public function as in Marsh) BUT Lloyd Corp v. Tanner (1972) (upheld exclusion of anti-war leafletters from private shopping center); Hudgens v. NLRB (1976) (indicated Logan Valley was no longer law, and private shopping center owners are not engaged in state action)

· Public function has been found in private parks.  Evans v. Newton (1966) (public function was a secondary justification for striking down racial exclusions in a private park operated wholly as a public one)

· Exclusion from primary elections can be seen as public function cases.  Nixon v. Herndon (1927) (law excluding blacks from primary elections was invalid per the 14th Amendment); Nixon v. Condon (1932) (racial exclusion from party executive committees invalid on account of committees being an agent of the state); Smith v. Allwright (1944) (overruled Grovey v. Townsend, finding that exclusion from primary conventions was unconstitutional – state recognized role of conventions in selection process – thus state action); Terry v. Adams (1953) (private party club’s exclusion of blacks violated the 15th amendment for the endorsement’s role in the election.)

· Powers exclusively reserved to the state are now the only realms that the Court is willing to tolerate an extension of the public function doctrine to.  Jackson v. Metropolitian Edison Co. (1974) [898] (Rejected extending the public function doctrine to public utilities, finding that it must be a private entity exercising powers traditionally exclusively reserved to the state.); Flagg Bros., Inc. v. Brooks (1978) (wearhouseman’s arbitration practice did not meet the standard of exclusive reservation to the states, thus public function not found)

· Significant state involvement of state actors in private action may give rise to finding state action.  Shelley v. Kraemer (1948) [901, read 88] (Court struck down racial covenants in property, finding that the judicial enforcement of the covenants could be viewed as state action.  Court found that wholly private conduct was unreachable, and distinguished too between state enforcement and non-enforcement – former rises to state action whereas latter does not); SEE ALSO Section below on 14th Amendment rights and private action.

· Any enforcement of racial restrictions in deeds, trusts, or private conduct suffices for state involvement.  Barrows v. Jackson (1953) (holding that states cannot enforce damage awards for failure of private parties to enforce racial covenants); Pennsylvania v. Board of Directors of Trusts (1957) (racial restriction in trust creating school was unenforceable, and administration of the college trust by state officials was enough to constitute state action); Peterson v. Greenville (1963) (private segregation in restaurant could not be enforced by police); Lombard v. Louisiana (1963) (state courts cannot put criminal sanctions on violators of racial discriminatory policies in public places); Bell v. Maryland (1964) (overturning trespass conviction in sit-in case, and dividing equally on the issue of whether or not it suffices for state action to enforce) BUT COMPARE Evans v. Abney (1970) (Post Evans v. Newton, when restriction in the trust was unenforceable, Court found that the state’s decision to revert the land to trust’s heirs was not state action supporting racism)

· In general, state cannot enforce restrictions when parties mutually do not want to (Civil Rights Act 1866), but when one party wants to, they may be able to. [906-907]
· Congress can protect against private interference with constitutional rights on various grounds.

· 14th Amendment rights can be protected against private action.  United States v. Guest (1966) [928, read 88-9] (upholding indictments under 18 USC § 241 for interference with enjoyment of public accommodations, and the right to interstate travel.  Court notes that state action is required, and can be found in the participation of the police.  Court finds that private interference with constitutional rights can be reached.  Brennan concurrence/dissent notes that a majority of the justices find that § 5 of the 14th Amendment reaches rights violations without state action).  

· When acting in conjunction with state actors.  United States v. Price (1966) [932] (Reinstated charges under 18 USC § 242 against private individuals engaged with police in conspiracy against civil rights – cooperation was “under color” of law); Williams v. United States (1951) (found that private detective with special officer badge operated under color of law); United States v. Williams (1951) (court had divided on whether private actors acting in conjunction with state actors acted under color of law)

· When actions are calculated to restrict an enumerated right.  Screws v. United States (1945) (rejected charges of vagueness, though in context of state action, as to what rights are protected by requiring a willful deprivation of a right enumerated in the constitution or federal law.)

· § 245 of the 1968 Civil Rights Act provides broad criminal and civil liability for private interference with rights protected by the 14th Amendment.  [936]
· Civil Remedies are also provided by congressional statute, but only for violations against protected classes.  Griffin v. Breckenridge (1971) (expanded interpretation of 1985(c), which barred conspiracy to limit constitutional rights, to reach private conspiracies.  Found that with a showing of invidious discrimination, and so long as the statute did not become a general tort, the use was appropriate) BUT SEE United Brotherhood of Carpenters v. Scott (1983) [939] (finding that conspiracy statute did not reach violence in the context of unions, and that some degree of state involvement in the conspiracy or aim of the conspiracy to limit state activity were required.  Class based animus, and other economic matters are not reachable.); Bray v. Alexandria Women’s Health Clinic (1993) (animus towards abortion was not reachable, as a class cannot be based on those wanting certain conduct.  Women are not the class, as they all do not want abortions) {Civil remedies for this conduct were later obtainable through RICO} 

· 13th Amendment does not require state action, and may be a justification for protections.  Jones v. Alfred H. Mayer Co. (1968) [942] (In considering the constitutionality of 42 USC § 1982 – based on 1866 act, which provided equal property rights on basis of race, court found that the statute reached private sales, and that it was constitutionally supported by the 13th Amendment, which has been interpreted to allow Congress to abolish the badges and incidents of slavery.).

· 1866 Act (42 USC § 1981, 1982) provisions pertaining to property have been interpreted broadly to protect race.  Sullivan v. Little Hunting Park, Inc.  (1969) (residence association’s denial of ability of white homeowner to lease membership to black person violated 1866 Act.  Where no selectivity in a group membership, cannot be selective on account of race); Runyon v. McCrary (1976) (found Section 1981 prohibited private schools from denying admission on account of race) BUT General Building Contractors Assn. v. Pennsylvania (1982) (held that suits under 1981 need to have a discriminatory intent, not merely disproportionate impact).

· The Enforcement Clause (§5) of the 14th Amendment grants Congress Broad Remedial Powers

· Remedial powers of Congress can protect right to vote.

· Before congressional action, the Court did not require broad remedies.  Lassiter v. Northampton County Election Bd. (1959) [948, read 91] (court upheld the constitutionality of literacy tests and other registration requirements, finding it is a neutral requirement)

· The Court upheld Congressional Action.  South Carolina v. Katzenbach (1966) [class 80] (upholds the 1965 Voting Rights Act, finding that it is aimed at a long history of discrimination, and neutral requirements that effectively disenfranchised.  Court sustained the formula derived to target jurisdictions to suspend literacy tests); Oregon v. Mitchell (Upholding 1970 amendments invalidating nationwide literacy tests)

· The remedial requirement is interpreted loosely when protecting right to vote.  Katzenbach v. Morgan (1966) [952, read 92, class 80] (Court upholds section of Voting Rights Act permitting right of educated Puerto Ricans to vote.  Upholds as an equal protection means of accessing governmental services, and as a means for eliminating invidious discrimination for voter qualifications {Congress enumerating what an undue burden on a fundamental right is}.  Brennan majority views §5 as a one-way ratchet to permit Congress to expand on rights, but cannot reduce rights Court recognizes.  Harlan dissent argues that such a lax standard cannot be permitted for invalidating state laws, rather, it is the duty of the court to ascertain whether state laws are violating constitutional principles); Rome v. United States (1980) (upheld provision of voting rights act allowing federal invalidation of state election plans that disproportionately burden minorities – finds it is appropriate per the 15th Amendment) BUT SEE Oregon v. Mitchell (1970) [958, class 81, read 93] (Court upholds provision in Voting Rights Act for 18 year olds to vote in federal elections, but strikes down provision applying to state elections.  Faction opposing requirement on states argues invidious discrimination must be shown.  Brennan faction supporting the provision to the states says it should be evaluated on rational basis){Richards says that Congress is finding an undue burden on a fundamental right}

· Enforcement power is limited to Proportional and Congruent remedies

· Congressional Legislation based on the enforcement clause must be remedial.  City of Boerne v. Flores (1997) [962, read 93] (Court strikes down Religious Freedom Restoration Act, which required compelling interest justification for any state decision burdening religious exercise.  Court held that §5 only allows remedial legislation, justified by a showing of discrimination, not substantive creation of constitutional rights.  Additionally the legislation must reflect a proportionality and congruence to a legitimate goal.); United States v. Morrison (2000) [970, read 94] (Invalidates federal statue providing civil remedies for victims of gender crime, finding that though there was substantial evidence, state action was required, and the legislation was not sufficiently remedial)

· Sovereign Immunity of States can only be limited by remedial legislation.  Florida Prepaid Postsecondary Education Expense Board v. College Savings Bank (1999) (Invalidating patent legislation abrogating sovereign immunity, finding there was no evidence justifying finding it as remedial, and it was not proportionate and congruent); College Savings Bank v. Florida Prepaid Postsecondary Education Expense Board (1999) (striking down patent legislation on the same grounds – not kind of rights envisioned in 14th Amendment).  

· Legislation is not generally remedial if the classifications are not heightened or suspect:

· Age.  Kimel v. Florida Board of Regents (2000) (Strikes down legislation permitting state employees to sue states for age discrimination – violates proportionality and congruence test, and insufficient evidence of discrimination)

· Disability. Board of Trustees of the University of Alabama v. Garrett (2001) (invalidating Section I of ADA for creating cause of action against states for disability status.  Finds that there was insufficient evidence of discrimination, and it was not congruent/proportional) BUT SEE Tennessee v. Lane (2004) (upholding section II of the ADA, finding that fundamental rights, such as access to courts, were at stake.  There was a history of discrimination, and it is congruent and proportional.)

· Gender Discrimination.  Nevada Department of Human Resources v. Hibbs (2003) (Upholds family and medical leave act, grounding it in history of discrimination against women.  Finds it is congruent and proportional).

