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I.  Traditional Theories in Choice of Law
A.  Survey of Black Letter Law
· traditional choice of law concerns

· prevent forum shopping

· certainty & predictability:  allow parties to develop reasonable expectations and uphold these expectations

· sand in the ointment

· forum state traditionally applied its own choice of law rules

· thus, unless choice of law rules are uniform, forum shopping remains a problem

· moreover, not only must rules be uniform, each court must see each case in the same light (i.e. all courts must apply the same rule on the same set of facts)
· Restatement First

· central aim:  uniform choice of law rules

· shortcomings

· says nothing at all about distinguishing tort from contract

1.  Torts

· Restatement First:  Actions sounding in tort are governed by the law of the place of injury
· possible justification:  court should apply law of place where the last act/event giving rise to cause of action took place (see Alabama Great Southern RR v. Carroll, Ala. 1892 – 1)

· difficulties

· alternative defensible black letter rules (indeed, rules that may—at least in some cases—work better than place of injury) decrease likelihood of uniformity

· eg. place of negligence (especially where it is difficult to determine where harm took place
· characterization

· while the Carroll Court ridicules the idea that this might be a contract case (ie. Ala’s employer liability rules must be read into every employment contract), it is not obvious that every court will come to the same conclusion
· the court does not, however, ask how Mississippi would classify the case

· witness Horn v. North British Railway Co., Scotland 1878 – 6:
· π’s son purchased train ticket from Kirkcaldy to London from ∆

· he died underway (while on a train operated by a third party)

· held:  π can bring action based on duty of safe conduct arising out of son’s contract for carriage with ∆

· in general, the forum traditionally applied its own law with regard to characterization
· exceptions

· § 380(2):  standard of care laws fixed by statute will be applied only if they are rules of the forum state

· hypo:  dram shop rules (bar owners liable for damages caused by patrons served after intoxicated)

· seems that under this rule Illinois court to enforce Ill. dram shop rules against Indiana bar owner if patron drove into Illinois and was involved in accident; whereas Ind. court would not enforce rule if Ill. bar patron drove into Ind.

· this outcome might make sense in some cases (depending on the policy behind the rule) but will clearly not make sense in others
2.  Contracts
· Restatement First:  
· see Milliken v. Pratt, Mass. 1878 – 14

· Action sounding in contract are governed 
· § 332:  as to validity and effect, by the law of the place of contract
· as to locus of contract, by the law of the forum

· R.1st does try to give what it calls “general common law principles” to help determine where K was amde

· § 358:  as to performance, by the law of the place of performance

· justifications for place of contract rule

· Milliken court:  people expect (and thus intend, unless they say otherwise) that K will be governed by law of place where it is made

· NOTE:  circular argument; people only expect that if (and because) that is the rule

· weaknesses

· to the extent that contract rules are motivated by policy concerns, this formalistic rule has two apparent shortcomings

· Massachusetts citizens to easily avoid the law (by entering into K in another place) or be duped into losing its protection

· Massachusetts companies will be disadvantaged because Mass courts will give women from other states who contract with those companies in Mass protections that were meant for the women of Mass (not for them)

· even assuming that all jurisdictions adopt this rule, determination of where K was made (which continues to be governed by forum law) presents bar to uniformity of decisions

· Rome Convention (Supp. 44)
3.  Property, Wills, and Intestate Succession

· property in general

· Restatement First:  cause of action involving property shall be governed by law of the situs of the property

· NOTE:  this is extremely difficult to determine when the property is something like a stock certificate

· one response is to develop legal fictions:  eg. the situs of stock certificate is the place of incorporation of the company

· probate and intestate succession
· real property:  
· Restatement First:  

· § 249:  the validity and effect of a will of an interest in land are determined by the law of the palce where the land is
· § 250.1:  the revocation of a will of an interest in land is governed by the law of the state of situs of the land

· exception:  some states have adopted valid reference statutes, requiring the courts in that state to refer to the law of another jurisdiction in determining certain questions (eg. law of domicile for validity of will
· In re Estate of Mary E. Barrie, Iowa 1949 – 20:  because the valid reference statute requiring Iowa courts to look to law of place of domicile to determine whether will was legally executed (ie. to determine validity) is in derogation of the common law, it should not be read to extend to questions of revocation of the will
· personal property
· Restatement First:  law of domicile of decedent at death should be applied 

· White v. Tennant, W.Va 1888 – 25:  assuming that intention was to move and not come back, domicile changes at moment of move
· In re Estate of Evan Jones, Iowa 1921 – 28:  at least when domicile has been established in the strong sense (eg. individual has become citizen of new country, or resided in state for long period of time), domicile does not revert back to domicile of birth at the moment one leaves domicile of choice; rather, one retains one’s existing domicile until arriving (with intention to stay) at new domicile
· alternative to domicile:  habitual residence

· eliminates historical baggage associated with domicile—largely the issue of intent

4.  Public Policy

· Cardozo, Loucks, NYCA 1918—34:  “The courts are not free to refuse a foreign right at the pleasure of a judge, to suit the individual notions of expediency or fairness.  They do not close their doors unless help would violate some fundamental principle of justice, some prevalent conception of good morals, some deep-rooted tradition of the common weal.”
· constitutional rules are always public policy

· older laws may reflect deeply ingrained public policy (assuming they haven’t fallen into desuetude

· criminal law may also be important public policy

· regulatory schemes present a much closer question

· Loucks—34: court refused ∆’s motion to dismiss on grounds that Mass.’s failure to provide for punitive damages (as opposed to New York’s alleged public policy in favor of punitive damages)

· Holzer—39 n.d: court refused to strike ∆’s affirmative defense in employment discrimination suit that laws of Germany (where contract was made, place of employment) forbid employing Jews in the position for which π had been hired

· court felt that it was not competent to review the actions of a foreign government within its own territory no matter how objectionable

· remedy

· R.1st (and Silberman): dismissal (i.e., refuse to hear the case; do not apply forum law)

· however, in Kilberg the NYCA applied New York law; instead Kilberg adapts Mass. law to reflect NY public policy (i.e., the court “fixes” the offensive portion of the Mass. statute)
· one might distinguish Kilberg by arguing that there were significant connections to NY in that case

· family law: marriage

· R.1st: validity is governed by the place of celebration unless  recognition of the marriage offends the public morality (strong public policy) of the place of domicile of the parties at the time of the ceremony

· R.1st suggests that incestuous marriages may fall within the “strong public policy” exception

· R.2d: validity of marriage is governed by law of the state with the most significant relationship to the marriage

· factors: place of ceremony; domicile of the husband and wife (pre- and post-marriage)

· § 283: law of place of domicile at the time of marriage generally controls

· cases

· NOTE: in cases concerning effects of marriage (e.g. spousal share, administration) the choice of law issue only relates to validity of marriage; in all cases, law of domicile applies to the effects themselves (assuming there is found to be a valid marriage)

· May's Estate—855: NY couple (wife was husband’s niece) married in Rhode Island (which permitted such marriages when, as here, between Jews and solemnized in accord with the rituals of the Jewish faith); NY forbids any marriage between an uncle and niece; upon death of wife, daughter (supported by two sister’s) requested that she be named administrator and that father did not have paramount right (under NY law) as husband of the deceased to administer the estate b/c the marriage was invalid in NY
· held: marriage is valid b/c NY law does not expressly declare void such a marriage between NY domiciliaries if ceremony took place in a state that recognized such marriages as valid

· Wilkens—858: NJ court annulled marriage btw. NJ domiciliaries celebrated in Indiana; wife was 16 yrs. old at the time and marriage was not confirmed after she turned 18; Indiana has no interest in the status of parties who both before and after marriage were NJ domiciliaries

· might distinguish from May’s Estate on grounds that NJ statute was invoked by the person it was meant to protect (underage wife) for the very reason it was enacted

· also, note that both parties are still alive; this isn’t about who gets to administer a a deceased spouse’s estate; it is not too late to promote NJ’s public policy
· Dalip Singh Bir’s Estate—859: decedent had two wives in India (both marriages valid under Indian law); the two filed jointly for distribution of decedent’s estate

· held:  where only decent of property is involved, public policy is not affected

· in short, California did not have to condone polygamy in order to allow the two women to split the estate; especially since neither contested such an outcome and there were no other parties in interest

5.  Miscellaneous Rules

· penal law

· courts shall not execute the penal laws of another state

· rationale:

· enforcement of penal laws is part of the process by which communities recover from crime

· administration of punishment (i.e. imprisonment) is quite costly; should be left to the state whose laws were violated

· extradition treaties take care of most of this by sending ∆ to the forum in which the crime was allegedly committed

· Loucks—34:

· purpose must be vindication of public justice, not reparation

· although tort remedies granted to surviving relatives of a deceased “have their distant beginnings in criminal law,” the purpose is to protect survivors not to vindicate public justice

· revenue rule

· courts will not enforce the tax law of another state
B.  Escape Devices

1.  Renvoi

· renvoi looks to foreign state’s conflict of laws rules to determine what substantive law that state would apply
· two types of renvoi

· partial renvoi

· forum’s conflict of laws rules point to application foreign substantive law

· foreign conflicts rules, however, point either to the substantive law of the forum state or of a third state
· court then applies the substantive law to which the foreign conflicts rules point
· full renvoi

· forum’s conflict of laws rules point to application foreign substantive law

· foreign conflicts rules, however, point either to the substantive law of the forum state or of a third state

· but, the conflicts rules of that state point back to the substantive law of the foreign state
· court applies the substantive law of the foreign

· difficulties with renvoi

· it is hard to know when to stop

· if aim is uniform results, renvoi creates difficult—if each court tries to figure out exactly what the other would do, you still get different results

· perhaps there is a place for the renvoi if, in general, there appears to be an appropriate forum (different from the actual forum), and it really makes sense to do exactly what that court would do

· Restatement First

· renvoi is generally rejected except in cases involving land

· Restatement Second

· renvoi is rejected except when objective is that forum would apply law of a paramount forum (assuming that there is a paramount forum); 

· also, when forum is “naked forum” (no connection other than fact that it is the forum) and all other states would do the same thing (and something different than forum would do if applying its own CoL rules), forum state should do what all the others would do

· cases

· In re Annesley—41: disputed will (decedent was English national living in France)

· held: forum law determines preliminary questions (i.e., domicile); under British law, decedent was domiciled in France
· substantive law

· French municipal law applies the law of the state of nationality to a foreigner not formally domiciled in France (decedent was not formally domiciled in France)

· but, British law applies the law of domicile

· Richards v. US, US 1962—handout

· held:  Federal Tort Claims Act (FTCA) requires the court to look to the conflict of laws rules of the place were the allegedly negligent conduct occurred

· University of Chicago v. Dater, Mich.1936—46

· dispute involved capacity to contract
· while contract appears to have been made in Illinois (money was paid in Chicago), Illinois conflict rules would look to law of place of domicile (i.e., Michigan) to determine capacity to contract

· In re Schneider’s Estate, NY 1950—48

· held: disputes over property are governed by the conflicts rules of the situs; where (as here) person of joint nationality (Swiss and something else) is domiciled in the other state of nationality, Switzerland would look to the substantive law of that state

· thus, NY law applies to decedent’s real property in Switzerland
2.  Characterization

· basic question: does the dispute sound in tort, in contract, or in something else (e.g., family law)?
· perhaps interest analysis provides the best insights (i.e., what policies are at stake?):
· does the law intend to regulate behavior?

· if so, whose behavior does the law intend to regulate?
· would apply the law only if the act it aimed to deter occurred in the jurisdiction that prescribed the rule

· does the law intend to compensate victims, deter certain behavior, and/or distribute risk?

· suggests that it should be characterized as tort

· cases

· Haumschild v. Continental Casualty Co., Wisc 1959—52
· held: capacity of spouse to sue is a matter of family law; thus, the law of the place of domicile applies

· Mertz v. Mertz, NY 1936—58

· court defines incapacity of wife to sue as a procedural/remedies issue; thus, case is dismissed without prejudice

· NOTE: this allows suit to be brought in Conn. w/o being blocked by res judicata

· Levy v. Daniels’ U-Drive Auto Renting Co. (Conn 1928 – 61)
· Farber (165) – owner liability in NY
3.  Substance or Procedure

· general rule: procedural rules of the forum should be applied

· in some instances there are justifications for forum to use its own rules

· strongest case:

· won’t affect outcome

· day-to-day functioning of court (rules that are more about the court in general than the case in particular)

· other cases:

· courts sometimes believe that the use of certain rules is beyond the scope of its powers

· may apply rules that don’t (or aren’t likely to) affect pre-litigation behavior

· cases

· Levy v. Steiger, Mass 1919 – 66
· held: burden of proof is procedural; thus, rules of forum apply

· the case the court relies on for this proposition is one that interprets a statute; indeed, a statute that derogates from common law rule (ie. that burden of proof is substantive)

· Sampson v. Channell, 1st Cir 1940 – 444

· held: fed. courts are not bound by Mass court’s determination of sub. v. proc.

· in order to best follow Erie (ie. most closely mirror what would happen in state court), court says that for Erie purposes that this is substantive (must be decided by forum), but then the forum can decide that it thinks its procedural for CoL purposes (and thus we apply its rule as opposed to lex loci)

· Grant v. McAuliffe, Cal 1953 – 67

· Kilberg, 129
4.  Statutes of Limitations

· statutes of limitations are (generally) motivated by one (or both) of two possible policies
· procedural concerns (housekeeping): docket control; avoid litigating stale issues

· thus, it permits forum state to apply its own shorter SoL

· substantive concern: grant repose to defendants

· intended to no longer be concerned about suit after a specified time

· this allows forum to apply another jurisdictions shorter SoL

· NOTE: Professor Baxter rejects distinction btw. housekeeping and repose policies

· possible approaches

· Restatement I:

· apply forum SoL applies unless a specific SoL is directly tied to the applicable law
· Bournias, 2dCir 1955—75: although SoL was contained in applicable Panamanian law, it is not specifically related to the cause of action (it is a general SoL for the entire statute); thus, forum applies its own SoL (under federal maritime law, the equitable doctrine of laches—no specific time limit, but suit be brought within a reasonable time)

· Restatement II (1988 revision), 100:

· § 142:  In general, unless the exceptional circumstances of the case make such a result unreasonable:

· (1) the forum will apply its own SoL barring the claim

· (2) the forum will apply its own SoL allowing the claim unless:

· (a) maintenance of claim would serve no substantial interest of the forum; and
· (b) the claim would be barred under the statute of limitations of a state having a more significant relationship to the parties and the occurrence

· NOTE:  tried to hook up applicable law w/ SoL; but left open policy analysis

· problem:  allows arguments both ways; very complicated inquiry (although commentary suggests that it was intended that courts would come out in favor of applying SoL connected to otherwise applicable law unless interests of forum and interests that other jurisdiction were really in equipoise)

· Uniform Limitations Act, 100-01:

· § 2(a) if claim is substantively based

· (1) upon law of one other state, the limitation period of that state applies

· NOTE:  ULA is clear reversal of idea that SoLs are procedural

· Interest Analysis

· is there a policy motivating the SoL that can be directly tied to the cause of action

· difficulties

· because SoL can be characterized as either substantive, differences will arise between jurisdictions leading to forum shopping

· also, unless a court clearly states whether its decision to dismiss due to SoL is premised on idea that SoL is substantive, it is possible to sue in another state claiming that the dismissal was on procedural grounds (i.e., without prejudice—res judicata does not bar new action)

· constitutional issues

· it is constitutional for court to apply not only its own shorter SoL, but also its own longer statute (at least when the other state’s interest is not substantive)
· Sun Oil v. Wortman, 1988—422: a state does not violate the constitution by characterizing statute of limitations as procedural and applying its own longer statute

· NOTE: might try to distinguish Sun Oil in case where the other state’s statute of limitations is clearly substantive

· borrowing statutes
II.  Modern Approaches to Choice of Law
A.  Interest Analysis in Torts
1.  Cavers, Imaginary Cases—104
· Case 1

· facts:

· ∆ is NY charity; π is NY domiciliary who was in Mass. on a trip organized by ∆; injury and conduct took place in Mass.; forum is NY
· Mass.: charitable immunity

· NY: no charitable immunity

· Griswold:  Restatement First—place of injury

· but if Mass immunity rule specifically limits application to Mass non-profits

· justification

· strong rule allows parties to assess rights clearly prior to litigation (i.e., frame settlement negotiations)

· Rheinstein:  parties’ expectations

· ∆ should expect that its liability is governed by place of incorporation (at least where ∆’s office is also in that state, π is a domiciliary of the same state, and the relationship btw. π and ∆ in centered in that state)
· Reese:  Restatement Second—significant contacts

· R.2d § 379(a)(1): in tort law, when place of injury and place of negligence are the same, this will almost always be the law that should be applied

· see R.2d § 145 (126):  

· (1) with respect to torts, rule is most significant contacts

· (2) contacts to be taken into account include:

· (a) place of injury

· (b) place of conduct

· (c) domicile, residence, nationality, and/or place of incorporation of the parties

· (d) where the relationship btw. the aprties is centered

· question: how do we know which contacts are significant?

· Prof. Reese suggests that charitable immunity is better determined by the law of place of incorporation of the charity (at least where it is the same as π’s domicile)

· Currie—state policy/interests

· Mass. charitable immunity law aims to protect Mass. charities

· NY law aims to allow its citizens to recover for tort at least against NY charities

· thus, this is the classic false conflict—the facts simply don’t implicate application of the Mass. rule

· Cavers—interest analysis

· shouldn’t choose btw. law of two or more states without regard to the content of their respective laws

· largely agrees with Currie

· Case 2
· facts:

· ∆ is NY charity; π is Mass. domiciliary with no relationship to ∆; injury and conduct took place in Mass.; forum is NY
· Mass.: charitable immunity

· NY: no charitable immunity

· Griswold

· place of injury

· Reese

· most significant contacts (injury and contact) are in Mass., so Mass. law applies

· Rheinstein

· expectations: ∆’s expectations are shaped by the law of its place of incorporation and primary place of business

· Currie

· seems reasonable to suppose that NY law intended to protect whomever might be injured by a NY charitable corporation

· moreover, failure to apply law favoring recovery to both NY and Mass. citizens might violate the Privileges and Immunities Clause
· thus, NY law should apply

· Cavers

· NY policy is to put charitable corporations on the same footing as other ∆s—this applies equally to the Mass. π
· seems to be searching for an interest

· Mass. policy is to protect Mass. corporation—this does not apply to NY ∆

· moreover, Mass. generally favors recovery if there’s no reason to shield ∆ from liability

· NY law should apply

· Case 3

· facts

· ∆ is NY charity; π is NY domiciliary in Mass. with ∆; injury and conduct occurred in Mass.; π was injured when unregistered vehicle borrowed from a farmer and operated by ∆’s agent back into π, but there was no negligence; forum is NY

· NY law: no charitable immunity, but π must prove negligence

· Mass. law: charitable immunity, but driver of unregistered vehicle is strictly liable

· Griswold

· injury occurred in Mass., so both Mass. laws apply

· immunity = no recovery

· Reese

· Mass. charitable immunity law should apply, but others don’t see it that way, so it doesn’t

· Mass. strict liability rule should not be applied by NY court—imposition of strict liability is so outrageous an injustice as to offenc NY public policy

· case should be dismissed without prejudice, allowing π to refile in Mass.

· Rheinstein

· Mass. strict liability rule is penal—NY should not apply Mass. penal law

· thus, π does not recover
· Currie

· Mass. strict liability policy does not extend to charities b/c of charitable immunity rule—thus, Mass. law, as a whole, denies recovery

· NY has no strict liability, so it too would deny recovery in this case

· issue by issue analysis shouldn’t result in accumulation of negative policies leading to a result not contemplated by either state

· since application of either law, as a whole, would deny recovery, recovery should be denied

· Cavers

· each rule of law should be analyzed separately (de passage); Currie’s insistence that two unrelated rules be seen to come from the same source is unjustified

· Mass. strict liability law evinces an interest in regulating conduct on Mass. highway—thus, it should apply

· NY has no interest in conduct on Mass. highways, so its law requiring negligence should not apply

· Mass. charitable immunity law does not extend to NY charity

· NY’s law intends to hold charities liable

· thus, NY law should be applied re. charitable immunity and Mass. law should be applied re. strict liability—π recovers

· Case 4

· facts

· truck crash in Mass; 2 πs: NY (in Mass. with ∆) and Mass. (no relationship to ∆), both are killed; ∆ is NY charity

· Mass. law: limits recovery to $20,000

· NY law: no damage limit

· Griswold

· place of injury—π does not recover

· distinguishes Kilberg because place on injury in airline crash is fortuitous; not so in automobile accident

· Reese

· NY has strong public policy against applying damage limitations (Kilberg)—thus, NY π’s recovery should not be limited

· NY, however, has no interest in extending this policy to Mass. π—thus, Mass. π’s recovery is limited

· Rheinstein

· Mass. damage limit applies to Mass. π—never had expectation that law other than Mass. would determine amount he could recover

· NY law should apply to NY π—close relationship to ∆ means that he expected that NY law would determine any dispute with ∆

· Currie

· principle of equality requires that if NY forum does not recognize Mass. damage limit with respect to NY π (as it does not—see Kilberg), it must not recognize damage limit with respect to Mass. π
· if NY legislature meant its policy favoring unlimited recovery to apply only to NY domiciliaries, it should have made that clear

· Cavers

· damage limit issue is a true conflict

· Mass. damage limit does not apply to NY π, and NY has interest in unlimited damages for its domiciliary (when relationship to ∆ was based in NY) no matter where the accident occurred

· Mass. π was no claim to unlimited damages provided by NY

· although he sympathizes with Currie, he sees no difference btw. Mass. π in this case and Mass. π where there is no NY π—both are in the same position, so both should be treated the same

· case would be much closer if Mass. π had relationship with NY charity or NY π was in Mass. and had no relationship to NY charity

· Case 5
· facts
· ∆ is Mass. charity; π is Mass. domiciliary who was in NY on a trip organized by ∆; injury and conduct took place in NY; forum is NY
· Mass.: charitable immunity

· NY: no charitable immunity

· Griswold

· place of injury—π recovers

· Reese

· most significant contacts (injury and conduct) are with NY; thus, NY law applies—π recovers

· Prof. Reese disagrees—most significant conduct is relationship btw. π and ∆ (centered in Mass.)—thus, π does not recover

· Rheinstein

· charitable immunity is a special concern of state of incorporation; where π is also from that state, the parties expectations will have been shaped by that law

· thus, π does not recover
· Currie

· true conflict

· Mass. has interest in extending charitable immunity to Mass. charity

· NY has interest in regulating conduct on its roads

· in true conflict, forum should apply its own law—π recovers

· Cavers

· no conflict

· NY has pervasive interest in providing and regulating highway system

· Mass policy really only applies (or only strictly applies) to Mass charities while they are in Mass; when ∆ leaves the protective shell of Mass, Mass law no longer applies to it; if it ventures into a state with higher degree of π protection, it takes on that additional degree of risk

· thus, NY law applies—π recovers

· Mass. courts should realize this limitation on Mass. law and also apply NY law were forum in Mass.

2.  The New York Experience
· Pearson v. Northeast Airlines, 2dCir 1962 (cert. denied)—135

· held: de passage analysis (i.e., issue by issue interest analysis) is not unconstitutional

· that is, if court decides to apply another state’s law to one or more issues, it need not apply that state’s law to all issues even though the issues are governed by the same statute (i.e., court can separate questions of liability, immunity, recovery, etc.)

· basically, confirms the constitutionality of Kilberg
· Neumeier Rules (attempt to distill series of NYCA cases re. host/guest statutes):

· (1) when the guest-passenger and the host-driver are domiciled in the same state, and that car is registered there, the law of that state should determine the standard of care that the host owes to his guest;

· Babcock v. Johnson, NY 1963—145
· facts:  NY couple and guest crash into wall while on weekend trip in Ontario; Ontario has host-guest statute preventing guest from brining suit; NY has no such statute

· policy/interest analysis

· NY policy:  even guests ought to be compensated (protect guests; make sure they do not become burdens on the state)

· NOTE:  any possible deterrence policy (regulating roadways) is not furthered

· possible Ontario policies:  protect drivers; keep insurance rates down by protecting ins. cos. against fraudulent claims

· in any case, it is only Ontario ∆s and their ins. carriers that Ontario has an interest in protecting

· held: false conflict—NY law applies

· Macey v. Rozbicki, NY 1966—162: basically same facts as Babcock, but π and ∆ were in Ontario for an extended time (at ∆’s vacation home) and the trip during which the accident occurred was to have begun and ended in Ontario

· held: false conflict—NY law applies

· NY law evinces an interest in protecting ∆

· Ontario law has no interest either in protecting NY drivers from suit or in keeping NY ins. rates low

· irrelevant that the trip on which the accident occurred was a short drive entirely within Ontario

· Kell v. Henderson, NY 1966—160

· facts:  mirror image of Babcock—Ontario driver (who borrowed car with permission of owner—his mother) and guest crash into wall while on short trip in NY; Ontario has host-guest statute preventing guest from brining suit; NY has no such statute

· held: NY has interest in establishing liability for conduct on its roadways; thus, NY law applies

· Tooker v. Lopez, NY 1969—173:  π and ∆ were NY residents; both were students at Mich. St. Univ.; both died in automobile accident in which ∆ was driving occurred in Mich.; a Mich. domiciliary was also in the car and died

· held:  NY law applies; false conflict

· p. 174 (missing sentence; end of ¶ starting “The teleological…”):  “The only justification for the distinction btw. injured guest which can withstand logical as well as constitutional statute which…” [must be raising burden on guest to prevent fraudulent claims]

· ungrateful guest argument from Dym is rejected; therefore, Dym is overruled

· Farber v. Smolack, NY 1967—165: π, driver, and ∆ are NY domiciliaries; vehicle registered in NY; π loaned car to driver, ∆ was passenger; accident occurred in NC

· NC law: owner only liable for borrower’s negligence if use of vehicle was for owner’s benefit (loss-allocating rule)

· NY law: owner is liable for negligence of anyone who uses vehicle with permission

· held: NY law applies
· Chila, SNDY—189

· NY host (no h-g); NJ guest (no h-g); relationship formed and accident in Ohio (h-g stat.)

· held:  this is a rule 1 case b/c host and guest are both from states with no h-g stat. (thus, fact that they’re from different states doesn’t matter); moreover, Ohio has no greater interest (i.e. still has no interest) when relationship formed in Ohio

· (2) when driver is from host/guest state and guest is not, place of accident controls (barring special circumstances that might allow driver to interpose host/guest defense even though accident occurred in victim’s host/guest state—these circumstances are note elaborated on)

· (3) when driver and guest are from different states, normal rule is place of injury, but must analyze the substantive purpose of the laws to determine whether there is a true conflict

· Neumeier v. Kuehner, NY 1972—181
· facts: NY driver and car (no host/guest); Ont. passenger (host/guest); accident in Ont.

· category: Rule 3

· held: no conflict—Ontario law applies
· NY law does not protect Ontario domiciliary

· NY law does not attempt to regulate operation of motor vehicle in Ontario

· Ontario has no interest in protecting NY driver or NY insurance company

· but court now says that the case rests on Ontario’s “ungrateful guest” policy (a policy that was rejected in the earlier cases)

· it seems this case is better classified as no interest—in which case, Neumeier Rules seem
3.  Other Interstate Automobile Cases
· Labree, RI—193:  reaches opposite conclusion on the same facts as Neumeier
· facts

· RI driver and car (no host-guest stat.)

· Mass. passenger (host/guest)

· accident in Mass.

· NOTE: this would be a Neumeier Rule 3 case

· held: RI law applies
· Mass. has no interest in protecting driver

· RI has no interest in providing compensation to guest, nor in regulating conduct on Mass. roadways

· deciding factor: RI is the only state with an interest in protecting driver, and it chooses not to do so—thus, driver should not receive protection of some other law

· basically, they seem to prefer a rule favoring π in no interest case (so they strain to find an interest in not applying host/guest); NY, on the other hand, seems to prefer a resort to territoriality in no interest case
· Cippola v. Shaposka, Pa—190

· true conflict—would be Neumeier Rule 2
· facts: Pa guest (no host/gust stat.); Del host (host/gust stat.); H-G relationship centered in Del; accident in Del; forum is Pa

· held: Pa law applies

· court use interest analysis to determine that there is a true conflict (i.e., Pa has interest in Pa guest receiving compensation; Del has interest in protecting Del host)

· but, Delaware’s contacts with the accident are more significant—seems to express a preference for territoriality
· Foster v. Leggett, Ky 1972—192

· facts: Ky guest (no host/guest); Ohio host (host/guest); accident in Ohio (although trip began and was to end in Ky);

· held: Ky law applies

· presumption in favor of forum law:  “if there are significant contacts—not necessarily the most significant contacts—with Kentucky, the Knetucky law should be applied”

· Milkovich v. Saari, Minn 1973—194
· facts: π and ∆s (owner and driver) are Ontario domiciliaries; car registered and insured in Ontario; accident in Minnesota; π hospitalized in Minn.
· held: Minn. law applies

· court adopts Leflar’s Choice Influencing Factors as interpreted by NH courts; those factors being:

· (a) predictability of results—easily dealt with
· court finds this factor irrelevant when dealing with nonconsensual transaction (i.e. torts)

· (b) maintenance of interstate and international order—easily dealt with
· this, according to the court, simply means that forum should not apply a the law of any jurisdiction that does not have a “substantial connection with the total facts and the particular issue”

· (c) simplification of the judicial task—easily dealt with
· court thinks this isn’t really a factor because courts are fully competent to administer the law of another jurisdiction

· (d) advancement of the forum’s governmental interest

· there must be some sort of analysis to determine whether the forum has an interest to application of its law

· (e) application of the better rule of law

· here, the court expresses its displeasure with host/guest statutes; they’re anachronistic, etc.; the better law is no host/guest

· upshot

· the only important factor are (d) governmental interest; and (e) better law

· when the forum has an interest in applying its own law, it’s hard to imagine the courts finding that another state’s law is better

· its not clear, however, whether the forum would apply its own, “better” law in cases where it has no interest in doing so

4.  Help From the Professors?
· Currie, Married Women’s Contracts:  A Study in Conflict-of-Laws Method
· in situations like that presented in Milliken v. Pratt, there are (being slightly arbitrary) four important factors:

· domicile or nationality or residence or place of business of the creditor

· domicile or nationality or residence of the married woman

· place of the transaction (i.e. the place where the contract was made—or possibly where it was to be performed)

· forum

· considering that each of these factors may point either to domestic law or foreign law, there are 16 possible cases, 14 of which present choice of law questions (the other two are either entirely domestic or entirely foreign)

· assume the following interests

· domestic:  protecting domestic married women; otherwise enforcing contracts

· foreign:  enforcing contracts

· if the traditional rule (ie. place of contract) is applied, we see the following results

· in six cases one of these interests is subverted with no benefit 

· in four cases one jurisdiction’s interest is advanced without detriment to another jurisdiction’s interest

· in four cases one jurisdiction’s interest is advanced to the detriment of another jurisdiction’s interest

· indeed, two go one way (domestic law applies) and two go the other way (foreign law applies) although the interests of the respective jurisdictions are exactly the same in both cases

· the most forceful affirmative defense for the traditional rule—uniformity of result—hardly seems to merit these perverse results; moreover, the traditional rule is further weakened if one acknowledges that it does not actually achieve uniformity (due to difficulties of characterization; competing rules—eg. place of performance; determining place of making; second line defenses (escape techniques)—eg. public policy
· Currie, Notes on Methods and Objectives in the Conflict of Laws
· suggested analysis

· 1.  default = law of forum

· 2.  when foreign law is requested, the court should:

· a. determine governmental policy expressed in forum law

· restraint and enlightenment in determination of state policy:  courts may determine that state policy does not require rigid application of statutory requirements; instead, it might find that the precise limits established by another state are applicable so long as that state is pursuing the same general policy (eg. might allow slightly higher interest rates on small loans than would be permissible in the purely domestic context, if the other state also limits such interest rates but ahs chosen a slightly higher rate as the maximum allowable interest rate)

· b. determine whether the facts of the case provide legitimate basis for asserting an interest in applying that policy

· rational altruism:  state might find that it has an interest in extending a policy (eg. placing upon local industry all social costs of the enterprise) regardless of the domicile of the injured party

· 3.  if necessary, similarly determine policy and potential interest of foreign state

· 4.  apply foreign law only if:  forum has no interest; foreign state has interest 

· 5.  apply forum law:  whenever the forum has an interest (regardless of potential foreign interest); and when neither has an interest(???)

· Twerski, Enlightened Territorialism and Professor Cavers—the Pennsylvania Method
· territorialist approach
· “[A]s the ‘time and space’ aspects of the case become more related to the state of injury, it becomes more ‘their’ business in that the human reaction to the case becomes more vital.”

· this is due, in part, to the educational function of law:  if an event occurs in a state, the state does not lose the right to make a statement about the policies (and the values that motivate those policies) behind its law simply because a particular case involves individuals who are not from that state

· Sedler, The Territorial Impact: Automobile Accidents and the Significance of a State Line
· existential-legal component of Cipolla:  
· expectation that territorial law will apply is not a always persuasive argument:  “in functional, socio-economic and mobility terms, people do not live in or identify with a state so much as they do a particular area, which, depending on geography, may be wholly within a particular state, or may cut across state lines”

· in Cipolla, the real defendant was a Pennsylvania corporation (i.e. the insurance company); the individual defendant, who was a Delaware domiciliary, was only the nominal defendant

· if a host-guest statute is meant to protect hosts from ungrateful guests, the host should be able to decide whether her insurance company should be able to avoid its contractual obligation to cover her liability

· to say that application of territorial law is the “price of federalism” is to determine that this is a price we are willing to pay; there is no need to pay that price unless we attach independent legal significance to the existence of state lines

· in true conflict cases, “the forum may apply its own law on the ground that the plaintiff is a resident of that state where:

· (1) the fact of residency gives it an interest in applying its law on the issue as to which a conflict exists, and
· (2) the application of its law does not produce fundamental unfairness or defeat the legitimate expectations of the other party.”

· application of this principle to the “hitchhiker hypothetical”

· views tort law as loss allocating rather than conduct influencing

· Cavers, The Choice-of-Law Process
· seven principles to be applied in cases presenting true conflicts
· “(1) Where the liability laws of the state of injury set a higher standard of conduct or of financial protection against injury than do the laws of the state where the person causing the injury has acted or had his home, the laws of the state of injury should determine the standard and the protection applicable to the case, at least where the person injured was not so related to the person causing the injury that the question should be relegated to the law governing their relationship.”

· “(2) Where the liability laws of the state in which the defendant acted and caused injury set a lower standard of conduct or of financial protection than of the laws of the home state of the person suffering the injury, the laws of the state of conduct and injury should determine the standard of conduct of protection applicable to the case, at least where the person injured was not so related to the person causing the injury that the question should be relegated to the law governing their relationship.”

· “(3) Where the state in which the defendant acted has established special controls, including the sanction of civil liability, over conduct of the kind in which the defendant was engaged when he caused a foreseeable injury to the plaintiff in another state, the plaintiff, though having no relationship to the defendant, should be accorded the benefit of the special standards of conduct and of financial protection in the state of the defendant’s conduct, even though the state of injury had imposed no such controls or sanctions.”
· “(4) Where the law of the state in which a relationship has its seat has imposed a standard of conduct or financial protection on one party to that relationship for the benefit of the other party which is higher than the like standard imposed by the state of injury, the law of the former state should determine the standard of conduct or of financial protection applicable to the case for the benefit of the party protected by that state’s law.”

· “(5) Where the law of the state in which a relationship has its seat has imposed a standard of conduct or financial protection on one party to that relationship for the benefit of the other party which is lower than the like standard imposed by the state of injury, the law of the former state should determine the standard of conduct or of financial protection applicable to the case for the benefit of the party whose liability that state’s law would deny or limit.”

· “(6) Where, for purpose of providing protection from the adverse consequences of incompetence, heedlessness, ignorance, or unequal bargaining power, the law of a state has imposed restrictions on the power to contract or to convey or encumber property, its protective provisions should be applied against a party to the restricted transaction where (a) the person protected has a home in the state (if the law’s purpose were to protect the person) and (b) the affected transaction or protected property interest were centered there or, (c) if it were not, this was due to facts that were fortuitous or had been manipulated to evade the protective law.”

· “(7) If the express (or reasonably foreseeable) intention of the parties to a transaction involving two or more states is that the law of a particular state which is reasonably related to the transaction should be applied to it, the law of that state should be applied if it allows the transaction to be carried out, even though neither party has a home in the state and the transaction is not centered there.  However, this principle does not apply if the transaction runs counter to any protective law that the preceding principle would render applicable or if the transaction includes a conveyance of land and the mode of conveyance or the interest created run counter to applicable mandatory rules of the situs of the land.  This principle does not govern the legal effect of the transaction on third parties with independent interests.”
· Weintraub, The Future of Choice of Law for Torts: What Principles Should Be Preferred
· perception of fairness in choice of law:  “Reasonable contacts between the plaintiff’s state and the defendant, or at least the defendant’s ability to foresee that in many, not just extraordinary, cases his conduct will have an effect in the plaintiff’s state…are probably necessary before the defendant will perceive his treatment under plaintiff’s law as fair.”

· however, “recovery … represents the most pervasive aspect of tort developments in this country over the past several decades”
· proposed choice of law rules in tort:

· “(1) ‘False conflict’ case: If, in the light of its contacts with the parties or the transaction, only one state will have the policies underlying its tort rule advanced, apply the law of that state.

· “(2) ‘True conflict’ cases: If two or more states having contacts with the aprties or the transaction will have the policies underlying their different tort rules advanced, apply the law that will favor the plaintiff unless one or both of the following factors is present:

· “(a) That law is anachronistic.

· “(b) The state with that law does not have sufficient contact with the defendant or the defendant’s actual or intended course of conduct to make application of its law reasonable.

· “(3) ‘No interest’ cases: If none of the states having contacts with the parties or the transaction will have the policies underlying its tort rule advanced, apply the law that will favor the plaintiff unless one or both of the following factors is present:

· “(a) That law is anachronistic.

· “(b) The state with that law does not have sufficient contact with the defendant or the defendant’s actual or intended course of conduct to make application of its law reasonable.

· Baxter, Choice of Law and the Federal System
· in true conflict cases involving tort law should be resolved by measuring the extent to which the purpose underlying a rule will be furthered by application or impaired by non-application to the case; where one of the asserted applicable rules is more pertinent to the case than the competing rule, that rule should govern

· borderline cases may present difficulties, but judges should simply do the best they can

· this is better than allowing forum shopping (as Currie would do)

· general rule:  in real conflict cases, the law whose objective is internal rather than external (i.e. completely within the state—rather than involving persons outside of the state to whom the has a responsibility for legal ordering) should prevail

· moreover, where the conflicting rules are both external, the external objective of the state whose internal objective will be least impaired by subordination of external objective should be subordinated

· LS:  comparative impairment

· tries to balance impairment

· in consensual transactions, the importance of predictability requires that the choice of law rule be based on the situation as it appears to the parties at the time of transaction (not on the actual identification of the parties with a particular state)
· protected classes: choice of law rule should be based on the other party’s knowledge of the protected party’s residence and of other characteristics of membership in the protected class

· property cases:  
· situs:  situs rule should control where the intended beneficiaries of the law are the persons who live in the vicinity of the property (eg. nuisance law)

· ownership claims 

· intestate succession, validity of wills:  should be governed by the law of the state with the greatest interest in the intrafamilial distribution

· where the terms of a will executed in state X by domiciliary of X violates the rule against perpetuities of the state in which the property is located, the situs rule should generally apply

· Leflar, Choice Influenicng Considerations in Conflict of Law
· five considerations in crafting choice of law rules:

· predictability of results (i.e. prevent forum shopping)

· maintenance of interstate and international order

· simplification of the judicial task

· advancement of the forum’s governmental interests

· application of the better rule of law

· Von Mehren, Choice of Law and the Problem of Justice
· split the difference—i.e., where laws conflict re. recovery, do something in between
· hasn’t been taken up by any courts
5.  The Latter New York Cases

· in applying Neumeier Rules outside of tort contexts other than host/guest it is necessary to distinguish between loss allocating rules and conduct regulating rules

· loss allocating rules evince an interest in protecting a state’s domiciliaries
· thus, the state has an interest in seeing these laws applied whenever they would allow a domiciliary of that state to recover (i.e. they follow domiciliaries beyond the state’s borders, but do not apply to non-domiciliaries even within the state)

· conduct regulating rules evince an interest in regulating behavior of all who enter the state

· thus, the state has an interest in these rules being applied to conduct within the state whether engaged in by domiciliary or non-domiciliary; but state has no interest in application of its rule to conduct outside the state

· Schultz v. Boy Scouts, NY 1985—205

· facts: 

· πs’ sons were sexually abused by ∆s’ employee at camp in NY; this led one of the sons to commit suicide in NJ; πs alcim that ∆s’ negligently hired this employee; sued for (a) psychological, physical, and injuries to sons; (b) psychological injuries to ∆s; (c) wrongful death of son

· πs and sons are NJ domiciliaries; ∆1 is NJ charitable corporation; ∆2 is Ohio charitable corporation; ∆2 operated school in NJ that πs’ sons attended

· conflicting laws

· NJ: charitable immunity including negligent hiring and firing

· Ohio: charitable immunity but doesn’t cover negligent hiring and firing

· NY: no charitable immunity

· claims (b) and (c)

· injuries in NJ; conduct occurred in NY

· held: NY’s interests are insufficient to warrant application of NY law

· claim (a) as to ∆1 (NJ domiciliary)
· court finds the rule in conflict is loss-allocating
· court that NY might be said to have an interest in (a) preventing child abuse in the state regardless of where the injured party is domiciled and perhaps in (b)
· held: common-domicile rule should apply

· this is application of Neumeier Rule 1
· claim (a) as to ∆2 (Ohio domiciliary)

· Neumeier Rule 3 + interest analysis

· domiciliaries should accept the burdens and benefits of their state’s loss-allocating rules

· application of NJ law will further the parties’ expectations that law of the jurisdiction where ∆ sends its employees and where πs are domiciled would apply
· NJ also has an interest in protecting charities who act in NJ b/c they want to attract charitable activities to NJ

· court also rejects πs’ claim that application of NJ law would violate NY public policy

· there are not enough contacts with NY to implicate NY’s public policy

· Cooney v. Osgood, NY 1993—225

· Neumeier Rule 2
· Barkanic v. Gen. Admin. of Civil Aviation (China), 2d Cir.—handout
· Pescatore v. Pan American World Airways, Inc., 2d Cir 1996—handout
6.  The Impact of Insurance

B.  Interest Analysis in Contracts—Interests or Contacts
· Restatement Second § 188: law to be applied in the absence of effective choice of law
· (1) the rights and duties of parties with respect ot an issue in contact are determined by the substantive law of the state that, as to that issue, has the most significant relationship to the transaction and the parties

· (2) contacts to be taken into account include: place of contracting; place of negotiation; place of performance; location of the subject matter of the contract; domicile, residence, nationality, place of incorporation and place of business of parties

· NOTE:  in certain cases, eg. life insurance, chattel, R.2d provides presumptive rules, but even these can be argued out of

· Auten v. Auten, NY 1954—246
· husband leaves wife in England; she comes to NY seeking settlement; they enter into a contract (signed in NY) whereby husband provides monthly stipend for child support and maintenance; amounts to be paid by trustee (in NY) to wife (in England)

· held: English law applies

· court decided that place of performance governed

· money is transferred to England

· but wife is also supposed not to sue—and her alleged breach occurred when she sued in England

· court analyzes contacts, but with a hint of interest analysis

· seem to make the English contacts weightier, more significant

· NY contacts are mainly the result of π’s actions (i.e. his wife had no choice but to come to NY to enter into this contract, etc.)

· Haag v. Barnes, NY 1961—249

· child born out of wedlock as result of affair in NY; child born in Chicago; after π came to NY in attempt to see ∆, she returned to Chicago and the parties entered into an agreement in which ∆ was to provide for π’s child but would not admit parentage; agreement explicitly stated that it was to be governed by Illinois law; ∆ paid sums in excess of the agreement; however, π, having returned to NY, sought increases in payments
· held: NY action is precluded by Illinois law governing contract

· since agreement was valid in Illinois (as it provided for payments of more than $800), suit is barred in NY even though NY requires that any agreement for child support must be court approved (which this agreement was not)

· place of contract and intention of parties to have Illinois govern must be given heavy weight when determining which state has most significant contacts

· moreover, child was born in NY; most agents for making and receiving payment are in Illinois; payments have always been made in Chicago

· the fact that mother and child are now living in NY weigh less strongly than the other factors

· statute of frauds

· finder’s fee cases

· conflicting laws

· NY: does not recognize oral contracts for finder’s fee

· NJ & Ma: no such limitation

· Daystrom, NY 1969—254

· facts:  NY finder introduced D (NJ corp.) to R (French corp.) w/ written agreement for commission if D acquired R; in the end, R was acquired by S, then S acquired D; finder claimed oral agreement w/ D to extend earlier arrangement to negotiations with S

· held: NY law applies

· it is clear that NY has the paramount interest in the application of its law when the contacts New York and New Jersey have with the controversy are examined in relation to the policies and purposes to be vindicated by the conflicting laws

· NY’s interest in protecting principles extends to foreign corporations b/c NY wants to protect those who take advantage of NY’s position as an international market place

· Raytheon, Ma 1985—254

· facts: NY finder suggest that ∆ (incorporated in Mass.) acquire company B; claims that ∆ agreed to pay finder’s fee if it did so; nothing came of the deal, but, five years later, ∆ acquired B through different intermediaries; NY finder sued

· held: Mass law applies

· contacts themselves point neither to NY or Mass (there are contacts with both)
· relative interests of NY and Mass also do not point to either state

· thus, court determines that it should apply the law that would validate the contract (if it existed)

· Bernkrant v. Fowler, Cal 1961—239

· facts: πs (Nev. domiciliaries) purchased land in Nev. from ∆’s testator; later refinanced their loans in order to pay ∆ portion of amount due on property; πs claim that in exchange, testator orally agreed that any remaining debt on the property would be forgiven upon his death; testator died in California and πs filed action to cancel remaining debt and recover sums paid after testator’s death; unclear where testator was domiciled at time of contract
· relevant laws:

· Cal: agreement not to be performed during promisor’s lifetime must be reduced to writing
· Nev.: although court says there is no case on point, it believes that Nev. would apply common law rule—i.e., obligation to pay money secured by interest in real property is not real property; thus, not subject to statute of frauds

· held: Nev. law applies

· if testator was domiciled in Nev., Cal. law obviously does not apply b/c Cal. had no contacts with agreement at the time it was made

· even if testator was domiciled in Cal., Cal. would have had no interest in applying its statute of frauds unless testator died in Cal.; because πs could not have known whre testator would die, they should be allowed to rely on the laws of their own place of domicile (as it was also the place of contract and place of performance)

· capacity to contract

· Lilienthal v. Kaufman, Or 1964—232

· facts

· ∆ is from Oregon; π from California

· contract (loan) entered into in California

· ∆ defaults; π tries to recover; but ∆ has been declared a spendthrift in Oregon

· analysis

· interests / public policy

· both states have an interest:

· Oregon wants to protect its spendthrift

· California wants to protect its creditor

· so we’ll fall back on Oregon policy

· substance v. procedure

· NOTE: R.2d has presumptive rule for repayment of debt:  where debt is to be paid (in this case Cali)

· but can get out of it another state has more significant contacts

· scholarly approaches

· Baxter:  comparative impairment

· depends whether lender knew or should have known about protective policy and fact that ∆ fell within that category

· has the state that protects ∆ made info. available

· if so, more likely that out-of-state lenders will (if they are able) take advantage of this situation—thus, knowledge would lead to greater impairment of protective policy

· if, on the other hand, the debtor seeks out the out-pf-state lender and that lender has no knowledge of protected status, then policy in favor of enforcing contracts (e.g. Cali policy) is more likely to be impaired (or impairment is going to be greater)

· less a formal rule that

· NOTE:  adopted in California

· Cavers:  Principle 6

· protective principles should be applied in favor of one with home in state if contract is centered in that state or, if not, if it was centered in another state in an explicit attempt to get around the protective principle (“manipulative contacts”)

· Rome Convention—sup44

· Art. 4(1):  general principle:  if no law is chosen, “contract shall be governed by the law of the country with which it is most closely connected.”

· 4(2):  refers to “characteristic performance”—contract is governed by law of place of habitual residence or central administration of whomever is to effect such performance

· but see 4(5):  Art. 4(2) is not applied if characteristic performance cannot be determined

· Art. 1(2)(a):  status or legal capacity are, for the most part, not addressed by this Convention

· Art. 7:  provides exception for mandatory rules of the forum—but, it is very hard to determine what’s mandatory

· basic idea: rules that cannot be deviated from

· in US, tends to mean rules about which parties cannot contract

· differs from ordre publique—public policy of the forum

· can be invoked to use forum law

· in contrast, mandatory rules refer to the laws of another state

· Art. 11:  incapacity

· contract concluded btw. persons in the same country, person with capacity under that law can only invoke incapacity under another law if the other party was aware or should have been aware of this incapacity

C.  Choice Directed Solutions
1.  Party Autonomy in Contracts:  Choice of Law
· UK has always been quite sympathetic to choice of law clauses—especially those that select English law

· require only reasonableness; no connection

· choice of English law was almost by definition reasonable (highly developed commercial law providing increased legal certainty)

· US used to argue that parties shouldn’t be allowed to perform a “legislative act”; however, those who argue that choice of law is not a legislative act have won out

· Siegelman v. Cunard White Star, 2d Cir 1955—259: contract on ticket for ocean voyage stated that  all questions on this contract shall be governed by English law

· despite broad wording (“on this contract” is a bit unclear), NY court applied English choice of law for tort suffered onboard ship because no mandatory rule of NY law was offended

· also, “English law” may refer to conflicts rules as well as local/internal law of England—but court applies default rule—internal law only

· another position in choice of law:  choose the law that upholds the contract (assume that parties meant it to be valid)—perhaps even against choice of law

· R.2d § 187: choice of law by parties
· (1) choice of law is always valid when issue is one that could have been resolved contractually

· this section is primarily about interpretation (and gap-filling??)

· (2) it is also valid for issues that could not have been resolved contractually unless:

· (a) state has no substantial relationship to parties and the transaction and there is no other reasonable basis for the choice (perhaps certainty, predictability of outcome provided by developed body of commercial law fits within this second part)

· (b) application of chosen law would be contrary to fundamental policy of a state which has a materially greater interest in determination of the particular issue and the law of that other state would otherwise apply under § 188 (i.e., in the absence of effective choice of law)

· NOTE:  this isn’t analogous to the public policy exception
· presumptive rules 

· service contracts: contract for services is centered in the state where the services are rendered

· Southern Int’l Sales v. Potter & Brumfield Div., SDNY 1976—272: applied Puerto Rico law (forbidding at-will termination of contracts with Puerto Rican dealers) despite Indiana choice of law (Indiana allows at-will termination)

· interest analysis

· Puerto Rico obviously wants to protect its dealers

· seems to think that dealers will be in weaker negotiating position;

· since this may extend not only to termination clause but also to choice of law clause, PR certainly wants

· Indiana, however, also has an interest in upholding contracts and protecting its manufacturers

· Uniform Commercial Code § 1-301

· (a) distinguishes btw. domestic and international transactions

· (b)

· (1) domestic transactions:  parties can select the law of any state (no reasonable relationship requirement)

· (2) international transaction: parties can select the law of any state or nation (no reasonable relationship requirement)

· (c) in case of no effective choice of law provision, forum state’s choice of law rules applies

· (d) special rules for consumer transactions

· (e) exception if application of law of designated state would be contrary to a fundamental policy of the state whose law would otherwise apply
· relationship between choice of forum and choice of law

· England
· when English forum is selected, English courts assume selection of English law was also intended (see Tzortzis—279)

· moreover, choice of English law gives English courts jurisdiction regardless of other factors

· however, where all contacts are with the law of another country, that law may be applied (Tunisienne—282)

· in US, choice of forum is less likely to be conflated with choice of law

· there are good reasons for selecting forum independent of any choice of law
· New York Law on Choice of Law and Choice of Forum Clauses—sup57

· § 5-1401

· (1) parties to any contract for not less than $250,000 may select New York law 
· does not apply to contracts for (a) employment; (b) personal, family, or household services; or, (c) other areas provided for in UCC § 1-105(2)
2.  Party Autonomy in Contracts:  Choice of Courts

· Zapata Cases  (Unterweser Reederei G.m.b.H. v. Zapata Off-Shore Co., UK CtApp 1968—290; The Bremen v. Zapata Offshore Co., US 1972—294):  forum selection clause should be enforced unless the resisting party can clearly show that enforcement would be unreasonable or unjust, or that the clause was invalid for such reasons as fraud or overreaching—ie. heavy burden on the party trying to get around the choice of forum clause

· clause is unenforceable if enforcement would contravene a strong public policy of the forum

· but, public policy does not reach a case that occurs in international waters

· choice of forum and forum non conveniens

· Zapata standard:  “…it should be incumbent on the party seeking to escape his contract to show that trial in the contractual forum will be so gravely difficult and inconvenient that he will for all practical purposes be deprived of his day in court”

· when is the standard met?

· Carvalho, UK Ct App 1979—302

· regime change / change in courts makes 

· Carnival, US 1991—handout

· Florida designated forum in cruise ship ticket

· majority:  three reasons to uphold business-consumer choice of forum clauses

· cannot assume that vendors will negotiate with each passenger

· allowing suit wherever π can get jurisdiction would increase ∆’s exposure and costs of litigation; thus, would raise ticket prices

· multiple jurisdictions could create huge problems with multi-jurisdiction litigation (in case of mass accident)

· very expensive for ∆

· very difficult for courts to administer

· also important (perhaps limiting factors on choice of forum is such cases):

· this is not a local dispute

· ∆ did not choose a forum with which it had no connection

· nor did it choose a distant foreign forum

· New York Law on Choice of Law and Choice of Forum Clauses—sup57

· § 5-1402: choice of New York forum is valid in any contract of not less than $1 million and where any foreign corporation or non-resident has explicitly submitted to jurisdiction of New York courts

· Rule 327: inconvenient forum

· (a) court may dismiss on motion of any party if “in the interest of substantial justice the action should be heard in another forum”

· (b) however, this does not apply if parties have agreed that New York law shall govern their contract

3.  Agreements to Abritrate
· New York Convention (U.N. Convention on the Recognition and Enforcement of Foreign Arbitral Awards)—sup128

· Art. I (3): any State may on the basis of reciprocity declare that it will apply the Convention to the recognition and enforcement of awards made only in the territory of another Contracting State

· Art. II (1): states shall recognize an agreement to arbitrate disputes arising from a defined legal relationship, whether contractual or not, concerning a subject matter capable of settlement by arbitration
· Art. V (2) recognition and enforcement may be refused where:
· (a) the subject matter of the difference is not capable of settlement by arbitration under the law of that country; or,

· (b) recognition or enforcement would be contrary to the public policy of that country

· generally, parties are bound by their agreement to an arbitration clause and forum selection

· Gilbert v. Burnstine, NY 1931—313: contract for sale and delivery of goods within US stated that disputes arising thereunder would be “arbitrated at London pursuant to the Arbitration Law of Great Britain”; ∆ did not respond to notice to appear to select arbitrator, so English court appointed an arbitrator in accordance with English law; ∆ further failed to respond to notice from the arbitrator, and arbitration proceeded without ∆ and award was made against when ∆; π sought to enforce the arbitration award in New York, ∆ argued that the English court did not have personal jurisdiction and, thus, the notice to appear and arbitration award were invalid
· held: where parties agree to arbitration under specific law, they are bound by that jurisdiction’s procedural rules governing arbitration; thus, award is valid and enforceable in New York court

· NOTE: selection of forum for arbitration is important, because it includes the procedural rules applicable to arbitration in the jurisdiction selected (in short, the parties consent to jurisdiction under the rules of the forum even if that forum would not otherwise have jurisdiction)
· court:  you made the deal, you stick with it

· subject matters no capable of settlement by arbitration
· securities law

· Wilko v. Swan:  questions of securities law are not really private law disputes, and are not appropriate for arbitration

· Scherk v. Alberto-Culver Co., US 1974—315

· distinguishes Wilko in context of an international transaction

· orderliness and predictability necessary for international business transactions requires upholding arbitration clauses

· as in Zapata, there seems to be an assumption that international corporations can effectively bargain re. arbitration clauses

· antitrust law

· Mitsubishi Motors, US 1985—322: in the context of an international transaction, antitrust issue is appropriate for arbitration
· court notes that Mitsubishi concedes that arbitrators will apply US antitrust law
4.  Trusts & Estates

· R.2d
· § 260: Intestate Succession to Movables

· determined by law that would be applied by courts of state of decedent’s domicile at time of death (including choice of law)

· § 265: Forced Share of Surviving Spouse and Election

· (1) forced share (where there is no provision for the spouse) is determined by law that would be applied by courts of state of decedent’s domicile at time of death (including choice of law)

· (2) spouse’s ability to elect to take force share rather than what is provided by will under is determined by law that would be applied by courts of state of decedent’s domicile at time of death (including choice of law)

· § 269: Validity of Trust of Movables Created by Will
· (a) validity of will is governed by the law that would be applied by courts of state of testator’s domicile at death

· (b)validity of trust (except when invalid under strong public policy of state of testator’s domicile at death)

· (i) substantive law of state designated by testator provided that state has a substantial relation to the trust

· (ii) if no effective designation, substantive law of state of testator’s domicile at death; except substantive law of state of administration when necessary to sustain validity of the trust

· § 270: Validity of Trust of Movables Created Inter Vivos

· § 278: Validity of Trust of Land

· determined by law that would be applied by courts of the situs
5.  Other Statutory Devices

III.  Constitutional and International Aspects of Conflict of Laws
A.  The Constitution and Choice of Law
1.  Limitations on Applicable Law

· “for a State’s substantive law to be selected in a constitutionally permissible manner, that State must have a significant contact or significant aggregation of contacts, creating state interests, such that the choice of its law is neither arbitrary not fundamentally unfair” (Allstate v. Hague)
· upshot:

· if court has specific jurisdiction (personal in in rem) it is always going to have contacts sufficient to constitutionally apply forum law

· tag jurisdiction and general jurisdiction, on the other hand, do not necessarily entail such sufficient contacts

· see Home Insurance; Yeats; Shutts
· but see Allstate
· moreover, if another state would not have jurisdiction, one might think that applying its law would be at very least unfair and perhaps unconstitutional

· but see Cooney—law of place of injury applied even though it appears that courts of place of injury would not have jurisdiction over ∆; court mentions this issue, but doesn’t really analyze
· the following cases establish that if a state has personal jurisdiction over ∆, it has sufficient interest in applying its law
· Alaska Packers, 1935—386: π entered into employment contract in Cal. to work for ∆ in Alaska; π was injured while working in Alaska; upon returning to Cal., π filed workmen’s comp. claim under Cal. law; contracted specified that Alaskan Workmen’s Compensation Law would apply

· held: Cal. has interest in applying its workmen’s comp. law to employment contracts entered into in that state; Full Faith & Credit Clause does not require application of Alaska’s conflicting Workmen’s Comp. Law

· Pacific Employers, 1939—389: π was Mass. domiciliary injured in course of employment with Mass. employer in Cal.; filed suit under Cal. workmen’s comp. law

· held: FFC does not require Cal. to apply Mass. law

· Watson v. Employers Liability Assurance Corp., 1954—392: π brought products liability claim in La. for injuries suffered in that state due to use of ∆’s product; ∆ is insurer of Illinois corp., subsidiary of Mass. corp.; products liability insurance policy was negotiated and issued in Mass. and delivered in Ill. and Mass.

· ∆ sought to bar action under EPC; Contracts Clause; DPC; and FFCC

· held: direct action statute allowing suit against insurer is not unconstitutional
· EPC: La. law is not applied in discriminatory manner against out of state ∆s

· Contracts Clause: La. law allowing direct action against insurer was effective b/f insurance contract was made; thus, it does not violate the Contracts Clause
· DPC: even though contract was made outside of La., it was intended to protect insured against liability in any state; direct action statute allows π to sue in La. even though insured has no agent for service of process in the state; La.’s interest in safeguarding citizens is sufficient to protect citizens when products are bought and used in La.
· FFCC: does not require state to subordinate its own contract laws to those of another state; where contract affects its citizens, La. may apply its own contracts law

· Clay v. Sun Insur. Office, Ltd.—395: Florida is not prevented by FFCC from applying its law nullifying contractual clause limiting time to bring action to less than five years where insured is Florida domiciliary even though policy was purchased in Illinois when π is domiciled in Florida and injury occurred in Florida
· Florida has ample contacts to permit application of its law under FFCC

· but see Yeats
· Carroll v. Lanza—400

· overrules Bradford
· however, ability to claim jurisdiction alone is not necessarily sufficient to apply state law; this is especially significant when ∆ is subject to tag jurisdiction or general jurisdiction rather than personal jurisdiction
· Home Ins. Co. v. Dick, 1930—382

· facts

· π insured tug in Mexico where it remained throughout the relevant period; ∆s are reinsurance cos. over which Texas has general jurisdiction by virtue of the fact that they do extensive business in Texas; policy applied only to activity in certain Mexican waters; loss occurred in Mexico

· π is, formally, a resident of Texas

· ins. contract contained one year limit for bringing suit to demand payment of claim

· conflicting law

· Texas prohibits contractual limitation on brining suit within two years

· Mexico allows short time period

· held: application of Texas law violates DPC

· Texas law cannot affect contracts that are neither made nor performed in Texas

· π was present and acting in Mexico at all relevant times

· Texas may not abrogate the rights of parties beyond its borders having no relation to anything done or to to be done within them

· NOTE: this is DPC rather than FFCC case b/c FFCC only applies btw. states, does not apply to foreign law

· John Hancock Mut. Life Ins. Co. v. Yeats, 1936—417: π’s husband purchased life insurance in NY while NY domiciliary; said he had not been receiving medical treatment, whereas, in fact, he had been receiving treatment for cancer of which he died several months after purchasing policy; after his death, π moved to Georgia and brought suit there
· held: application of Georgia violates Contracts Clause

· application of Georgia law impairs operation of NY contract

· π’s post-occurrence change of residence alone is insufficient to justify application of forum law
· Allstate Insurance Co. v. Hague, 1981—402:  π’s decedent was injured while a passenger on a motorcycle; neither driver of motorcycle nor driver of other vehicle has ins.; decedent, however, had three ins. policies (one for each of three cars he owned), each of which had uninsured motorist coverage; π was Wisc. domiciliary; injury and conduct in Wisc.; decedent worked in Minnesota
· jurisdiction (Minnesota):  Allstate was doing business in Minnesota

· conflict:  can insurance policies be stacked (ie. can π collect for all three—Minn. law) or is π limited to recovery under a single policy for a single incident (Wisc.)

· held: significant aggregation of contacts allows Minnesota to apply its own substantive law
· π’s decedent was employed in Minn.—Minn. interest: protecting members of its workforce

· ∆ conducts substantial business in Minn.—Minn. interest: regulating ∆’s insurance obligations 
· π is Minn. domiciliary (although she and decedent were Wisc. domiciliaries when the incident occurred, there is no inference that she moved in order to take advantage of more favorable law)—Minn. interest: full compensation to residents to keep them off welfare and to allow them to meet financial obligations
· Phillips Petroleum v. Shutts, 1985—421

· facts:  class action by 33,000 royalty owners who possessed rights to leases from which ∆ produced natural gas

· held:  “Kansas must have a ‘significant contact or aggregation of contacts’ to the claims asserted by each member of the plaintiff class” [emph. added]
· Sun Oil v. Wortman, 1988—422 [continuation of Shutts]

· held: Kansas court’s determination that Oklahoma and Texas law are substantial similar Kansas law does not violate the constitution

· “To constitute a violation of FFCC or DPC, it is not enough that a state court misconstrue the law of another State.  Rather, our cases make plain that the misconstruction must contradict law of the other State that is clearly established and that has been brought to the court’s attention.”

2.  Obligation to Provide a Forum

B.  Jurisdiction Reexamined in Light of Choice of Law
1.  Jurisdiction under the Due Process Clause
· personal jurisdiction

· International Shoe, 1945—486

· “due process requires only that in order to subject a defendant to a judgment in personam, if he be not present within the territory of the forum, he have certain minimum contacts with it such that the maintenance of the suit does not offend ‘traditional notions of fair play and substantial justice’”

· World-Wide Volkswagen, 1980—531

· held:  place of injury is not enough to establish jurisdiction

· jurisdictional analysis focuses on the ∆’s contact with the forum

· purpose of minimum contacts

· protects ∆ against the burdens of litigating in a distant or inconvenient forum

· “acts to ensure that the States, through their courts, do not reach out beyond the limits imposed on them by their status as coequal sovereigns in a federal system”

· NOTE:  White steps back from this statement in later concurrence

· ∆ (corp.) must “purposefully avail itself of the privilege of conducting activities within the forum state”

· Asahi, 1987—565: rather resting on minimum contacts, case is decided on the basis of reasonableness
· reasonableness factors:

· burden on ∆

· interests of forum state

· π’s interest in obtaining relief

· interstate judicial system’s interest in obtaining the most efficient resolution of controversies

· shared interest of the several States in furthering fundamental substantive social policies

· not at all clear whether reasonableness:

· (a) supplants minimum contacts

· (b) only applies to international ∆s

· other bases of jurisdiction historically used

· general jurisdiction—over a party no matter whether the facts of the case are at all related to the state

· Helicopteros, 1984—559
· look for “presence” in the forum state—activities that show that ∆ is in the state

· LS:  I don’t think purposeful conduct is the right inquiry; inquiry is whether that purposeful conduct constitutes a significant relationship such that jurisdiction is proper despite no convenience justification, no regulatory interest

· SC says nothing about reasonableness, perhaps because it is not relevant in assessing whether state can claim general jurisdiction over ∆

· in rem jurisdiction
· in rem jurisdiction is still available in an action involving the property

· however, after Schaffer, the presence of property in the state standing alone is not enough to give jurisdiction over causes of action not related to the property (i.e., no quasi in rem jurisdiction—although SC actually says that a state court could claim QIR jurisdiction, but it would have to satisfy the minimum contacts test)

· tag jurisdiction

· Burnham:  Scalia—this has been around for a long time so we’re gonna keep it

2.  “Property” as the Basis for Judicial Jurisdiction

3.  Relationship of Jurisdiction and Choice of Law

4.  A Comparative Perspective

C.  Choice of Law in Federal Courts
1.  The Erie Problem

· general rule: as to any question that might determine the outcome of the case, a federal court must apply the law that would be applied by the courts of the state in which it sits (Klaxon, 1941—449)
· this does not mean, however, that where a state classifies a rule as procedural for conflict of laws purposes, it is also procedural for Erie purposes; thus, federal courts will apply whatever law a state court in the state in which the federal court sits (Sampson v. Channel, 1stCir 1940—444)
· examples: SoL; burden of proof; etc.
· Gasperini v. Center for Humanities, Inc., 1996—471

· NY Stat: appellate courts are empowered to review the size of jury verdicts and to order the new trials when the jury’s award “deviates materially from what would be reasonable compensation”

· held: structure of the appellate courts cannot be interfered with by state law (i.e., NYCA cannot review federal district court decision), but in federal courts the trial judge shall consider whether the jury award materially deviates

· change of venue

· § 1404: “For the convenience of the parties and witnesses, in the interest of justice, a district court may transfer any civil action to any other district or division where it might have been brought”

· if case is being transferred, there must be jurisdiction and venue in both forums (∆ cannot consent to suit in the new forum—jurisdiction must be proper)
· Van Dusen, 1964—457: where ∆s seek transfer, transferee court must apply the state law that would have been applied if there had been no change of venue (i.e., the law that would have been applied by the transferor court)

· Ferens, 1990—464: even if π seeks transfer under § 1404, transferee court must apply the state law that transferor court would have been applied
· § 1406:  allows for transfer when jurisdiction is not proper in the original forum—in this case, of course, the transferee court applies the law that would be applied by a state court in the state in which it sits

· federal questions: what happens when there is not any state law that could be applied in the first instance

· FSIA case—purpose of this statute is to make foreign governments liable just as an individual would be (within certain limits) when acting in a state; thus, it makes sense for fed. court to try to act like a state court (this will put the foreign sovereign in a position most closely analogous to a private individual)
2.  Choice of Law in Aggregate Litigation

· possibilities for simplifying choice of law (and avoiding application of different laws to different parties) in class actions and other aggregate litigation:
· establish federal choice of law rules: wouldn’t necessarily give you uniformity, although there would be uniformity between fed. courts

· enact federal substantive law in these areas: attempts to do so have been unsuccessful
D.  Conflicts in the International Arena
1.  The Revenue Rule

· US v. Pasquantino, 4thCir—handout
2.  Jurisdiction to Prescribe

· Restatement Third of Foreign Relations Law

· § 402: Bases of Jurisdiction to Prescribe

· (1) territorial bases of jurisdiction

· (a) conduct in state’s territory

· (b) status of persons or interest in things present within state’s territory
· (c) conduct outside state’s territory that has or is intended to have substantial effect within its territory
· (2) activities, interests, status, or relations of its nationals (inside or outside state’s territory)
· (3) security of the state

· § 403: Limitations (even when there is a basis for prescriptive jurisdiction)

· (1) § 402 is necessary but not sufficient if person or activity has connections to another state and first state’s exercise of jurisdiction is unreasonable
· (2) reasonability is determined by a totality of the circumstances; relevant factors include:

· (a) link between activity and regulating state

· (b) connection (e.g. nationality, residence, economic activity) between regulating state and individual regulated or individual whom regulation is designed to protect

· (c) character of the activity; importance of regulation; extent to which other nation’s regulate; degree to which desirability of regulation is generally accepted
· (d) justified expectations that are protect or hurt by regulation

· (e) importance of regulation to international political, legal, or economic system

· (f) extent to which regulation is consistent with traditions of international system

· (g) extent of another state’s interest in regulating the activity

· (h) likelihood of conflict with regulation by another state
· (3) when two states can reasonably exercise jurisdiction but prescription is in conflict, each state must examine both its own and the other state’s interests in regulation; a state should defer to another state where that state’s interest is clearly greater
· cases
· securities regulation

· Schoenbaum v. Firstbrook, 2dCir 1968—927: π, American shareholder of Banff, a Canadian corp., brought claim against Banff’s directors for conspiring to defraud Banff by selling shares at market price when directors had inside information that gave them knowledge that market price did not represent true value of shares

· held: fraud upon corporation that deprives it of fair compensation for issuance of stock reduces equity of shareholders and leads to lower share price; this impairment of the value of American investments had a sufficiently serious effect within the US to warrant assertion of jurisdiction to protect domestic investors

· Leasco v. Maxwell, 2dCir 1972—930: π, American corp., sued directors of British corp. whose fraud caused π to purchase shares of UK corp. on London market at inflated price
· held: because π’s allege misrepresentations were made within US, US has jurisdiction to prescribe even though transaction was carried out in London and securities bought were not traded on US market
· EEOC v. Arabian American Oil Co. (Aramco), 1991—handout: π (US citizen) was hired in US by Saudi corp. licensed to do business in Texas; π was transferred to Saudi Arabia at his request; upon dismissal, π filed employment discrimination charge with EEOC
· assumption: Congress legislates against the backdrop of the presumption against extraterritoriality

· “unless there is ‘the affirmative intention of the Congress clearly expressed,’ we must presume it ‘is primarily concerned with domestic conditions’”

· court has strong territorial focus

· harm and conduct both occurred in a foreign country

· this idea seems completely out of place in the late 20th century; Congress obviously has interests that extend beyond 

· territoriality is no longer accepted as the end all be all of conflict of laws

· best you can say for decision is that Congress is in best position to figure out where law should apply; court should take a more restrained view

· NOTE:  Congress quickly overrules this judgment; explicitly extends protections to US citizens working abroad, but provides exemption where (a) enforcement would violate foreign law or (b) employer is a foreign company not controlled by US company

· antitrust

· US v. Imperial Chem. Indus., Ltd., SNDY 1952—911

· decision concerning use of British patents in what was found to be illegal conspiracy in restraint of trade

· held:  ICI is enjoined from asserting rights under the UK patent (i.e., it must open UK market…) 

· British Nylon Spinners, Ltd. v. Imperial Chem. Indus., Ltd., UK High Ct. of Justice 1955—914

· under UK law, BNS has a valid license to exclusively manufacture and market products for which ICI holds patent

· held: valid UK contract concerning valid UK patents will not be undone simply because a US court found that licensor was involved in a conspiracy to divide markets

· NOTE: part of what is going on here is that BNS (licensee of ICI’s patents), although not party to US action, US court believed it was part of the conspiracy; in the UK action, the evidence upon which this conclusion was based was inadmissible; since the UK court had no evidence before suggesting BNS’s involvement in this conspiracy, it did not feel that it could punish BNS

· Hartford Fire Ins. Co. v. California, 1993—962: πs (19 states plus individual πs) alleged that ∆s unlawfully agreed to eliminate certain types of insurance coverage
· presumption against extraterritoriality

· inoperable here b/c it is well established that Sherman Act applies to foreign conduct

· the only question, according to the court, is whether there is a conflict btw. US and UK law

· majority:  there is no conflict, because ∆ can comply with both US and UK regulation; i.e., UK law does not require ∆s to act in a way that is prohibited by US law

· dissent (Scalia):  unreasonable b/c there is no jurisdiction to prescribe in US (construes US interest very narrowly in this context)

· conduct took place in UK; ∆s are UK corps. and UK citizens operating primarily in UK; UK comprehensively regulates re-insurers

· does not take into account fact that conduct had substantial effect within US

· LS: neither the majority nor the dissent really get this right under R.3d

· comment e, however, (see 968) says that § 403(3) (conflict resolving rule) only applies when the regulations of two countries cannot both be complied with

· Hoffman La-Rouche v. Empagran, 2004—handout: πs sued under US antitrust law for injuries sustained abroad caused by foregin price-fixing conduct; alleged that global price fixing scheme had affect on US market
· although price-fixing affects both US and foreign consumers, adverse foreign effect is independent of adverse domestic effect

· harm to πs was entirely outside US
· even though other states also regulate price-fixing, the remedies available are much different than those available under US law

· Congress did not intend to provide a remedy for foreign harms caused byf origin conduct

E.  Recognition and Enforcement of Judgments
1.  Recognition of Judgments within the U.S.: The Full Faith and Credit Clause

	Grounds for Refusing to Recognizing Law of a Sister State
	Claims
	Judgments

	Tax
	Y
	N

	Penal Law
	Y
	N – Huntington (673) (nothing—or not much—will be characterized as penal for purposes of enforcing judgments)

	**Public Policy**
	Y
	N – Fauntleroy 

	Workman’s Comp.
	Y
	additional award – see Thomas (state can make additional award under its own Workmen’s Comp. Law even when another state has already made an award—nothing about additional award undermines other state’s judgment)
questions:
would F2 be able to give award if F1 denied recovery?

what about if F1 had a damage limitation and F2’s additional award exceeded that limitation?

	Remedial
	
	

	      Jurisdiction
	Y [ ] (but see Hughes)
	N – Fauntleroy (jurisdiction cannot be litigated unless ∆ completely defaulted; i.e., did not appear and, thus, did not raise jurisdictional question in previous action)

	      Stat. of Limitations
	Y
	Y – short S/L but 


2.  Foreign Country Judgments

· Uniform Foreign Money-Judgments Recognition Act, sup93

· § 4: grounds for non-recognition

· (a) mandatory exceptions—foreign judgment is not conclusive if:

· (1) system does not provide impartial tribunals or procedures compatible with the requirements of due process of law

· this really requires that the system as a whole lack due process or impartiality

· while it is possible to challenge a particular procedure as unfair, this is unlikely to succeed if, on the whole, the foreign state respects the rule of law and provides due process

· procedural differences alone are usually insufficient to rpove lack of due process (see Hilton)

· in the Names Case, Posner said that the idea that one particular English procedure created this degree of unfairness was risible

· ∆ cannot typically claim fraud, errors of fact and law, etc. where there are avenues of appeal available in the foreign state (see Hilton)

·  (2) foreign court did not have personal jurisdiction over ∆

· (b) discretionary exceptions—foreign judgment need not be recognized if:

· (1) insufficient notice

· (2) judgment 

· (3) cause of action on which the judgment is based is repugnant to the public policy of the state

· but, can also be read: does the effect of the judgment violate forum’s public policy

· Yahoo! v. La Ligue Contre le Racisme et l’Antisemitisme, NDCal 2001—handout: this and other internet libel cases are really the first time that US courts have refused R/E on public policy grounds

·  (4) judgment conflicts with another judgment

· (5) proceedings in foreign state were contrary to an agreement between the parties
· (6) if jurisdiction is based solely on personal services and the court was a seriously inconvenient forum

· § 5: personal jurisdiction

· (a) foreign judgment shall not be refused recognition for lack of personal jurisdiction if:

· (1) ∆ personally served in that state

· (2) ∆ appeared voluntarily

· (3) prior to commencement of proceedings, ∆ agreed to jurisdiction of foreign court

· (4) ∆ was domiciled in foreign state when proceedings commenced; ∆ was incorporated, had its principal place of business, or otherwise acquired corporate status in foreign state

· (5) ∆ had office in foreign state and proceedings arose out of business conducted through that office in foreign state

· (6) proceedings arose out of ∆’s operation of a motor vehicle or airplane in foreign state
· Somportex Ltd., 3rdCir 1971—708: where ∆ appeared to contest jurisdiction in English court and was denied (thus, turning appearance into a general appearance), US court will not reexamine the factual basis of jurisdiction if the facts found to support jurisdiction by that court would also be sufficient to support jurisdiction in US courts (i.e., court will only reexamine the legal basis of jurisdiction)
·  (b) catch-all that is used in every state to include all contemporary bases of personal jurisdiction recognized in US

· more difficult question is what about bases recognized elsewhere

· seems that party could argue jurisdiction (or at least challenge fairness of the basis of jurisdiction) even if it appears (and contests jurisdiction) in the foreign action

· even if particular basis of jurisdiction would not be recognized in US, underlying facts might establish a recognized basis of jurisdiction

· does it matter whether ∆ in that action was American?  whether ∆ is from a country that also recognizes the relevant basis of jurisdiction?

· reciprocity
· pro

· helps to lay a foundation for cooperation—courts and nations can decide to work together for mutual benefit

· con

· US should do the right thing; others will follow

· unfair to punish private litigants for acts of their state’s courts

· reciprocity defense not included in uniform act, but some states have amended the act to allow this defense

· because Erie doctrine applies to R/E of judgments state law governs; thus, Hilton v. Guyot (recognizing reciprocity defense) no longer controls even in federal court
· Johnston, NYCA—694: rejects reciprocity where US π sues foreign ∆ in foreign court, then attempts to bring a new action in the US (b/c it did not like foreign judgment)
· arbitration

· one of the reasons that arbitration is desirable that it avoids jurisdictional problems

· New York Convention, Art. V—sup129:
· (1) R/E of arbitral award may be refused if the party against whom enforcement is sought proves:

· (2) R/E may also be refused if competent authority in country where R/E is sought finds

· (a) subj. matter is not capable of settlement by arbitration under law of that country

· (b) R/E would be contrary to the public policy of that country

· EU Regulation

· judgment of another EU Member State must be recognized unless manifestly contrary to public policy—i.e., not quite as strong as FFCC

· even if ∆ does not appear in F1, cannot challenge jurisdiction in F2
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